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FOREWORD  TO  THIRD  EDITION 


This  revision  was  undertaken  at  the  suggestion  and  uncjer  the 
directions  of  the  author.  As  in  the  earlier  editions  the  reports  of 
this  state  have  been  examined,  volume  by  volume,  and  decisions 
bearing  on  the  subject  under  discussion  are  cited.  The  desira- 
bility of  keeping  within  the  limits  of  a  single  volume,  as  well  as 
the  local  character  of  the  book,  has  prevented  more  than  occasional 
references  to  foreign  cases.  No  attempt  has  been  made  to  treat 
the  subject  of  corporate  bonds  and  mortgages  except  as  illustrative 
of  the  general  law  of  mortgages. '  "  The  editor  hopes  that  the  recog- 
nized merits  of  the  work  as  the  author  left  it,  have  not  been  ob- 
scured by  his  own  failings,  and  that  the  inclusion  of  the  statutes 
enacted  and  cases  decided  during  the  last  twenty-six  years  will  be 
of  help  to  the  profession.  His  thanks  are  due  to  many  for  sugges- 
tion and  assistance,  but  mostly  to  his  partner,  George  G.  Eeynolds, 
and  to  his  mother,  Lucy  C.  Thomas,  who  owned  the  copyrights  of 
the  previous  editions,  and  who  has  now,  for  the  third  time,  read 
manuscript  and  proof,  and  gladly  performed  much  of  the  drudgery 
connected  with  the  making  of  the  book. 

ABEL  GARY  THOMAS. 

2  Kectob  Street,  !N"ew  Yoek, 
October  4,  1913. 


PREFACE  TO  THE  SECOND  EDITION 

The  first  edition  of  this  work  was  published  in  18T7.  The 
kind  reception  which  it  met  with  encouraged  the  author  to  under- 
take its  enlargement  and  possible  improvement,  and  this  has  been 
his  recreation  for  a  number  of  years  during  the  hours  that  could 
be  spared  from  more  urgent  employment.  The  general  plan  of 
the  book  will  be  found  not  to  have  been  greatly  changed,  but  the 
matter  has  been  re-arranged  in  some  respects,  and  revised,  and 
largely  added  to,  and  the  whole  has  been  divided  into  sections  with 
an  appropriate  heading  to  each.  The  years  which  have  elapsed 
since  the  publication  of  the  first  edition  have  been  unusually  fruit- 
ful of  mortgage  litigations,  and  it  is  believed  that  every  reported 
decision  of  the  courts  of  this  State,  having  any  bearing  on  the 
rights  of  parties  to  mortgages  of  land,  has  been  cited.  In  addition 
to  this  the  reports  of  the  decisions  of  the  Courts  of  the  United 
States  and  of  the  Appellate  Courts  of  other  States  and  Territories, 
have  been  examined,  and  the  cases  based  upon  principles  accepted 
here,  and  not  resting  upon  merely  local  statutes,  have  been  re- 
ferred to.  This  examination  was  made  without  the  aid  of  any 
digest  or  text-book,  from  the  reports  themselves,  volume  by  volume. 

The  Forms  in  the  Appendix  have  been  revised  or  re-vmtten  to 
conform  to  the  requirements  of  the  Code  of  Civil  Procedure. 

It  was  originally  proposed  to  treat  mortgages  of  personal  prop- 
erty as  well  as  mortgages  of  real  estate,  in  this  edition  as  was  done 
in  the  first,  but  as  the  work  progressed  it  was  discovered  that  no 
reasonable  amount  of  condensation  would  permit  this  to  be  done 
within  the  limits  of  a  single  volume,  and  for  this  reason  the  por- 
tions of  the  first  edition  concerning  mortgages  of  personal  property 
have  been  omitted,  and  with  additions  may  some  day  be  published 
as  a  separate  work. 

The  author  submits  the  book  to  his  brethren  in  the  profession 
with  the  hope  that  it  may  prove  as  useful  to  them  as  its  prepara- 
tion has  been  agreeable  to  him. 

ABNEK  C.  THOMAS. 

10' Wall  Steeet,  JSTew  York, 
July  1,  1887. 


PREFACE  TO  THE  FIRST  EDITION 

The  fact  that  mortgages  of  land  are,  in  the  State  of  New  York, 
almost  as  common  as  absolute  conveyances,  is  evidence  of  the  most 
convincing  character  that  the  law  which  governs  the  rights  and 
remedies  of  the  parties  to  them,  has  been  wisely  framed  and  is 
justly  administered.  The  conclusion  which  may  be  reached  from 
so  casual  an  observation  of  results  will  be  abundantly  justified  by 
a  study  of  the  law  itself;  and  it  is  beyond  dispute  that  the  law  of 
mortgages  of  real  property  in  this  State  is  admirably  adapted  to 
the  business  needs  of  our  people. 

Mortgages  of  chattels  do  not  afford  such  satisfactory  security  to 
the  mortgagees  as  do  mortgages  of  real  estate;  but,  as  an  offset 
to  this,  they  are  regarded  with  favor  by  failing  debtors  who  desire 
to  shield  their  property  from  the  demands  of  their  creditors. 
They  are  not  so  common  as  mortgages  of  real  estate,  but  the  ques- 
tions which  arise  concerning  the  rights  of  parties  claiming  under 
them,  and  of  those  claiming  in  hostility  to  them,  are  numerous  and 
important. 

The  aim  of  the  author  in  preparing  this  work  has  been  to  pre- 
sent in  a  convenient  form  an  intelligible  statement  of  the  law  gov-- 
erning  the  rights  and  remedies  of  parties  to  mortgages  in  this 
State,  and  to  collate  and  arrange  under  appropriate  divisions  all 
of  the  decisions  of  the  courts  of  this  State  relative  to  the  topics 
treated.  Decisions  of  the  English  courts,  and  of  the  courts  of  the 
other  States  of  our  Union,  and  of  the  United  States,  have  also 
been  cited  for  the  purpose  of  illustrating  principles  which  have 
received  approval  here. 

The  Appendix  of  Forms  was  designed  to  furnish  the  kind  of 
help  which  a  busy  lawyer,  unfamiliar  with  the  practice  in  litiga- 
tions which  specially  concern  mortgages,  could  not  get  from  a  mere 
statement  of  principles.  It  was,  therefore,  attempted  to  avoid  in- 
serting forms  which  were,  on  the  one  hand,  so  common  as  to  be 
kept  for  sale  by  the  stationers,  or  on  the  other,  so  unusual  as  to  be 
but  seldom  needed. 


PEEIFAOE    TO    THE    TIEST    EDITION 

In  thus  taking  his  readers  into  his  confidence  as  to  what  he  has 
tried  to  accomplish,  the  author  expressly  disclaims  any  pretension 
to  having  entirely  succeeded  in  his  endeavors.  He  sincerely 
wishes  that  the  book  were  more  complete,  and  satisfactory,  and  he 
sends  it  out  into  the  world  in  the  hope  that,  in  spite  of  its  defects 
it  may  serve  to  lighten,  somewhat,  the  labors  of  an  overworked 
profession. 

ABNEE  C.  THOMAS. 

THiBTJifE  Building,  ISTew  Yoek, 
January  3,  1877. 


TABLE  OF  CONTENTS 

(References  are  to  sections) 
CHAPTER  I 

SECTIONS 

HISTORY  OF  MORTGAGES  AND  THEIR  NATURE  1-30 

CHAPTEE  II 

CONDITIONAL    SALES    31-10 

CHAPTER  III 
EQUITABLE    MORTGAGES    AND    IMPLIED    LIENS    FOR    PURCHASE 

MONEY 

Equitable  Mortgages    41 

Equitable  Mortgages  by  Deposit  of  Title  Deeds 42-52 

The  Lien  of  a  Vendor  for  Unpaid  Purchase  Money  53-65 

Priority  of  Equitable  Mortgages  as  Against  Subsequent  Purchasers 

and  Incumbrancers   66-71 

Remedy  Proper  for  an  Equitable  Mortgagee  72-76 

CHAPTER  IV 
WHO  MAY  MORTGAGE  AND  HOW 

What  May  be  Mortgaged  77-81 

Mortgages  Executed  Under  Powers 82-87 

Execution  and  Delivery    88-93 

The  Debt  Secured  94-105 

Mortgages  of  Partnership  Real  Estate 106-114 

Mortgages  by  Corporations 1 15-131 

Mortgages  to  Moneyed  Corporations   132-138 

Mortgages  to  the  Commissioners  of  the  United  States  Deposit  Fund. .  139-143 

Mortgages  of  the  Lands  of  Infants   144-150 

Insane  Persons  151-153 

Mortgages  of  Lands  of  Deceased  Persons  to  Pay  Debts   154-155 

Mortgages  of  Burial  and  Cemetery  Lots  156-158 

CHAPTER  V 

EXTENT  OF  THE  LIEN,  AND  REMEDIES  ON  ACCOUNT  OF  WASTE 

Lien  of  a  Mortgage  on  a  Right  of  Action  for  Damages  to  the  Estate.  159-163 

Mortgages  on  Leasehold  Estates  164-167 

Mortgages  by  Railroad  Companies    168-171 


viii  TABLE  OF  CONTENTS 

SECTIONS 

Lien  Upon  Emblements    172-177 

What  are  Fixtures  as  Between  Mortgagor  and  Mortgagee 178-184 

Rule  as  to  Fixtures  Between  Lessor  and  Lessee  185-186 

Conflicting  Claims  to  Chattels  Affixed  to  Mortgaged  Eealty 187-192 

Injunction  to  Restrain  Waste   193-199 

Actions  for  Damages  Caused  by  Waste   200-203 

CHAPTEE  VI 
MORTGAGES  FOR  FUTURE  ADVANCES  OR  OBLIGATIONS 204-215 

CHAPTEE  VII 
TIME  FOR  THE  PAYMENT  OF  THE  MORTGAGE  DEBT 

Extension  of  Time  for  Payment   216-219 

Extension  by  Renewal  of  Notes   220-224 

Effect  of  Extension  on  Rights  of  Sureties   225-232 

-When  a  Refusal  by  a  Creditor  to  Collect  a  Debt  Discharges  the  Surety  233-239 
Shortening  the  Time  of  Payment  Under  the  "Default  Clause" 240-252 

CHAPTEE  VIII 
RIGHTS    OF    MORTGAGEE    IN    POSSESSION    AND    ACCOUNTING    BE- 
TWEEN MORTGAGOR  AND  MORTGAGEE 

Rights  of  Mortgagee  in  Possession  253-262 

Accounting  Between  Mortgagor  and  Mortgagee 263-282 

CHAPTEE  IX 

THE    PRIMARY    FUND    FOR   THE    PAYMENT    OF    MORTGAGES    AND 

PRIORITIES  INDEPENDENT  OF  THE  RECORDING  ACTS. 

The  Primary  Fund  for  the  Payment  of  Mortgages 283-298 

'^Priorities  Independent  of  the  Recording  Acts 299-319 

CHAPTEE  X 
ASSIGNMENT  OF  MORTGAGES    320-358 

CHAPTEE  XI 
THE  PAYMENT  AND  DISCHARGE  OF  MORTGAGES 

What  Payment  Will  Discharge  a  Mortgage 359-365 

Who  May  Receive  Payment  _. 366-383 

Application  of  Payments   384-386 

Discharge  by  Merger  . .' 387-404 

Discharge  by  Release  of  Part  of  the  Security 405-412 

Changes  in  the  Form  of  the  Debt 413-417 

Discharge  by  Extending  Time  for  Payment  of  Mortgage  Debt   418 

Discharge  by  Estoppel 4j9 

Discharge  by  Tender  of  Payment  ; 420-433 


TABLE    OF    CONTENTS  ix 

SECTIONS 

Presumption  of  Payment  from  Lapse  of  Time   434-440 

Discharge  of  Mortgages  Upon  the  Record   441-454 

Setting  Aside  and  Cancelling  the  Discharge  of  a  Mortgage 455-462 

Reissue  of  Paid  Mortgage  463-467 

Subrogation    468-480 

CHAPTEE  XII 
THE  RECORDING  AND  TAXING  ACTS 

What  Instruments  May  be  Recorded   481-485 

Acknowledgment  or  Proof 486-489 

Method  of  Recording 490-498 

Effect  of  the  Record   499-507 

Who  Protected  by  Recording  Acts   508-512 

Notice  as  Affecting  Recording  Acts   513-521 

Recording  Assignments  of  Mortgages   522-529 

Judgment  Liens  Suspended  Upon  Appeal    530-531 

Taxing  Acts 532-539 

Tax  Lien  540-542 

CHAPTEE  XIII 
INSURANCE  AGAINST  FIRE 

Insurable  Interests  of  Parties  to  Mortgages  543-546 

Forms  of  Contracts  of  Insurance   547-557 

"Mortgagee  Clause"  in  Policy   558-559 

Agreement  to  Insure  Contained  in  the  Mortgage   560-564 

Enforcing  Payment  by  Insurers   565-568 

Rights  of  the  Parties  Where  Premium  is  Paid  by  the  Mortgagor ....  569-572 
Rights  of  the  Parties  Where  the  Premium  is  Paid  by  the  Mortgagee  573-576 
When  the  Insurer  is  Entitled  to  be  Subrogated  to  the  Rights  of  the 

Mortgagee 577-579 

CHAPTEE  XIV 

THE  ASSUMING  OF  MORTGAGES 

Agreement  to  Assume  Mortgage   580-593 

Grounds  Upon  which  the  Mortgagee  may  Enforce  the  Agreement  to 

Assume    >■ 594-602 

Effect  of  the  Agreement  where  the  Grantor  ^s  not  Obligated  to  Pay 

the    Debt    603-605 

Relations  Between  Parties  After  Agreement  to  Assume  606-609 

Defences  to  Actions  on  Covenants  to  Assume  Mortgages 610-619 

CHAPTEE  XV 
MARRIED  WOMEN 

Power  of  Married  Women  to  Mortgage  their  Lands  Prior  to  1884 620-631 

Power  of  Married  Women  to  Mortgage  their  Lands  . . . .' 632-634 


X  TABLE    OF    CONTENTS 

SECTIONS 

Mortgages   from   Husband   to   Wife ^35 

Eight  of  Dower   in  Equity  of  Redemption    • 636-644 

CHAPTEE  XVI 
INTEREST  AND  USURY 

Interest 645-650 

Usury    651-689 

CHAPTEE  XVII 
REDEMPTION    690-715 

CHAPTEE  XVIII 
ACTIONS  TO  REDEEM    716-734 

CHAPTEE  XIX 

ACTIONS  TO  FORECLOSE  MORTGAGES 

Nature  of  the  Action   735-738 

When  the  Right  Accrues   739-747 

What  May  be  Litigated  in  Actions  to  Foreclose   748-755 

CHAPTEE  XX 

PARTIES  TO  ACTIONS  FOR  THE  FORECLOSURE  OF  MORTGAGES 

Who  are  Proper  Plaintiffs  in  Foreclosure  Cases   756-768 

Who  are  Necessary  Defendants  in  Foreclosure  Cases   769-783 

Who  are  Proper  Defendants  in  Foreclosure  Cases    784-785 

When  the  Assignor  of  the  Mortgage  is  a  Necessary  or  Proper  Party  to 

an  Action  to  Foreclose  It  786-789 

Enforcing  Personal  Obligation  for  Debt  in  Foreclosure  Suit 790-793 

Unnecessary  Parties    794-798 

CHAPTEE  XXI 

NOTICE  OF  THE  PENDENCY  OF  THE  ACTION  TO  FORECLOSE  799-818 

CHAPTEE  XXII 

PRACTICE  IN  ACTIONS  TO  FORECLOSE  MORTGAGES 

Instituting  the  Action    819-834 

The  Pleadings    835-846 

Practice  on  Failure  to  Answer   ., 847-867 

The    Judgment    868-875 

Judgment  for  Deficiency    876-883 

Force  and  Effect  of  the  Judgment  884-889 

Stay   of  Proceedings 890-892 


TABLE    OF    CONTENTS  XI 

CHAPTER  XXIII 
DEFENSES  AND  COUNTER-CLAIMS  IN  ACTIONS  TO  FORECLOSE 

SECTIONS 

Defenses    Generally    893-903 

How  a  Defect  of  Parties  May  be  Objected  to 904-905 

Proceedings  at  Law  for  Same  Debt  906-907 

Infancy  or  Insanity  as  a  Defense  908-910 

Want  or  Failure  of  Consideration    911-924 

Counter-claims  in  Foreclosure   Cases    929-932 

When  a  Grantee  May  Defend  who  has  Taken  Subject  to  the  Mortgage  933-937 
Defense  of  Defect  of  Title  to  the  Mortgage 938-939 

CHAPTER  XXIV 
RECEIVERS  OF  RENT 

When  a  Receiver  will  be  Appointed   940-956 

Powers  and  Duties  of  the  Receiver   957-962 

CHAPTER  XXV 

COSTS 

Costs  in  Actions  to  Foreclose   963-974 

Costs  in  Surplus  Proceedings   975 

Costs  in  Actions  to  Redeem  976 

CHAPTER  XXVI 
HOW  THE  SALE  UNDER  THE  JUDGMENT  OP  FORECLOSURE 

SHOULD  BE  MADE  977-998 

CHAPTER  XXVII 

WHEN  THE  SALE  SHOULD  BE  MADE  IN  SEPARATE  PARCELS,  AND 
ORDER  OF  SALE  OF  SUCH  PARCELS 

Sale  in  Separate  Parcels   999-1012 

Order  of  Sale  1013-1021 

CHAPTER  XXVIII 
SETTING  ASIDE  THE  SALE  IN  FORECLOSURE  AND  ORDER- 
ING A  RESALE    1022-1043 

CHAPTER  XXIX 
RIGHTS  AND  OBLIGATIONS  OF  THE  PURCHASER  AT  THE  SALE 

Who  May  Purchase 1044-1069 

Contract  of  the  Purchaser  and  Enforcing  its  Performance 1050-1052 


Xll  TABLE   OF  CONTENTS 

SECTIONS 

What  Kind  of  a  Title  the  Purchaser  Must  Take  1053-1063 

When  a  Purchaser  Will  be  Excused 1064-1068 

CHAPTEE  XXX 

ESTATE  OF  THE  PURCHASER  AT  THE  SALE  XJNDER  THE  JUDG- 
MENT, AND  HOW  POSSESSION  MAY  BE  OBTAINED 

Title  of  the  Purchaser  1069-1079 

Contract  Made  by  Mortgagor  before  Foreclosure   1080-1087 

Obtaining  Possession   1088-1095 

CHAPTEE  XXXI 

SURPLUS  PROCEEDINGS 

Provisions  of  Law  Relating  to  Distribution  of  Surplus 1096-1100 

What  May  be  Litigated   1101-1109 

Who  is  Entitled  to  Surplus 1110-1118 

Are  Surplus  Moneys  Real  or  Personal  Property  1119-1121 

Practice  in  Proceeding  to  Distribute  Surplus   1122-1132 

CHAPTEE  XXXII 

REMEDIES  OF  THE  MORTGAGEE,  OTHER  THAN  PROCURING  A 
SALE  OF  THE  MORTGAGED  ESTATE 

Strict   Foreclosure    1133-1140 

Action  at  Law  on  Debt   1141-1147 

Leave  of  Court  to  Sue,  after  Foreclosure 1148-1156 

Eiectment   1157-1158 

CHAPTEE  XXXIII 
FORECLOSURE  BY  ADVERTISEMENT 

General  Policy  of  the  Statutes  1159-1162 

Practice  before  Sale  1163-1174 

Notice  of  Sale  1175-1182 

Sale  1183-1189 

Restraining  the  Sale  by  Injunction   1190-1194 

Setting  Aside  Sale  1195-1198 

Title  of  the  Purchaser  1199-1203 

Evidence  of  the  Foreclosure  1204-1210 

Costs 1211-1212 

Distribution  of  Surplus  1213-1216 

Obtaining  Possession   1217-1218 


INDEX  TO  CASES  CITED. 


References  are  to  Sections. 


Abbe  V.  Goodwin,  690. 
Abbott  V.  Allen,  615,  914,  918,  920, 
924,  928. 

V.  Banfield,  1178. 

V.  Curran,  768,  782. 

V.  Upton,  364. 
Abell  V.  Coons,  607. 
Abernethy  v.  Society  of  tbe  Church 

of  the  Puritans,  129. 
Albert  v.  Kornfeld,  300. 
Abraham  v.  Mayer,  775. 
Abrahams  v.  Berkowitz,  951,  953. 

V.  Claussen,  688. 
Acer  V.  Hotchkiss,  468,  469. 

V.  Merch.  Ins.  Co.,  555. 
Ackene  v.  Winston,  645. 
Ackerman  v.  Hunsicker,  204,  213, 

214,  491. 
Ackley  v.  Parmenter,  993. 
Adair  v.  Adair,  320. 
Adams  V.  Adams,  19. 

V.  Boadle,  172,  176. 

V.  Brown,  277. 

V.  Essex,  866. 

V.  Greenwich  Ins.   Co.,  555. 

V.  McPartlin,  751. 

V.  Myers,  967. 

V.  Niemann,  102. 

V.  Sayre,  725,  1046. 
Addison  v.  Gaudassequi,  585. 
Adee  v.  Hallett,  593. 
Adger  V.  Pringle,  316. 
Adkins  v.  Lewis,  271. 
Adler  V.  Germania  Fire  Ins.  Co., 

554. 
./Etna  Fire  Ins.  Co.  v.   Tyler,  65, 
574,  577. 

Life  Ins.  Co.  v.  Baker,  438. 
Agate  V.  King,  926,  929. 
Agawam  Bank  v.  Strever,  101. 
Agricultural  Ins.  Co.  v.  Barnard, 
153. 


Ahem  v.  Goodspeed,  348,  355. 

V.  White,  305. 
Ahrend  v.  Odiorne,  43. 
Aiken  v.  Morris,  896,  924. 
Ainslee  v.  Hicks,  989. 
Ainsley  v.  Mead,  627. 
Ainslie  v.  Wilson,  398. 
Albany    City    Bank    v.    Scherme- 
horn,  959. 

Savings  Institution  v.  Burdick, 
613,  902. 

Co.  Savings  Bank  v.  McCarthy, 
88,  893. 

Exchange      Savings      Bank     v. 
Brass,  515. 

Fire  Ins.  Co.  v.  Bay,  621,  622. 

&  S.  W.  D.  Co.  V.  Crawford,  19. 
Albert    V.    Grosvenor    Investment 

Co.,  216. 
Albrecht  (Matter  of),  23. 
Albro  V.  Blume,  805,  1119. 
Alcock  V.  Davitt,  911. 
Alden  v.  Barnard,  434. 
Alder  v.  Eussell,  753. 
Alderson  v.  Ames,  305. 
Aldrich  v.  Lapham,  837. 

V.  Reynolds,  172,  174,  662,  1192. 

V.  Stephens,  809. 

V.  Willis,  480. 
Alexander  v.  Aronson,  846. 

V.  Donohue,  884. 

V.  Eea,  902. 

V.  Walter,  984. 
Alger  V.  Alger,  225. 
Algur  V.  Gardner,  659. 
AUard  v.  Lane,  443. 
Allen  V.  Brown,  164. 

V.  Caldwell,  518. 

V.  Clark,  700. 

V.  Dermott,  1141. 

V.  Elderkin,  1077. 

V.  Everly,  438. 


XIV 


INDEX    TO    CASES    CITED. 
References  are  to  Sections. 


Allen  V.  Fogg,  19. 
V.  Franklin  Ins.  Co.,  543. 
V.  Jaquish,  216. 
V.  Loring,  71. 
V.  Mooney,  183. 
V.  Pierson,  Y61,  835. 
V.  Poole,  144. 
V.  Shackelton,  920. 
V.  Vermont  Mut.  Fire  Ins.  Co., 

557. 
V.  Woodruff,  45. 
Allerton  v.  Belden,  682,  683,  684, 
725. 
V.  Lang,  326. 
Allison  V.  Armstrong,  29. 
V.  McCune,  200. 
V.  Schmetz,  662. 
Althause  v.  Eadde,  1054. 
Alvis  V.  Morrison,  492. 
American  Guild  v.  Damon,  334. 
Guild  of  Richmond  v.  Damon, 

739. 
Ins.    Co.    V.    Oakley,    298,    827, 
1008,  1022,   1025,  1032,  1041, 
1052,  1067. 
Mortgage  Co.  v.  Butler,  1132. 
V.  Dewey,  1123. 
V.  Merrick   Construction   Co., 

1110. 
V.  Sire,  951. 
Trust    Co.    V.    North   Belleville 
Quarry  Co.,  203. 
American  v.  Wile,  125. 
American  Woolen   Co.   v.   Cohen, 

877. 
Ames  V.  Richardson,  560. 
Anderson  v.  Austin,  1012,  1187. 
V.  Culver,  379,  861. 
V.  Foulke,  1051. 
V.  Hubble,  460. 
V.  Lauterman,  263,  270. 
V.  McNeely,  794. 
V.  NefP,  315. 
V.  Tannehill,  61. 
Andreas  v.  Hubbard,  289,  697,  700. 
V.  Monilav7s,  627. 
V.  O'Mahoney,  868. 
V.  Shaffer,  622. 
V.  Stelle,  785. 
Andrews  v.  Bums,  499. 
V.  Gillespie,  756,,  786,  789,  902. 


Andrus  v.  Vreeland,  388. 
Angel  V.  Boner,  388. 

V.  Clark,  1035. 
Angier  v.  Schieffelin,  489.     ' 
Anketel  v.  Converse,  61. 
Anonjrmous,  859. 
Anson  v.  Anson,  29. 
Antisdell  v.  Williamson,  216,  225. 
Arbogast  v.  Hays,  434. 
Archambau  v.  Green,  443. 
Archer  v.  Archer,  85. 
Argall  V.  Pitts,  940,  951. 
Armstrong    v.    Agricultural    Ins. 
Co.,  554. 

V.  Combs,  482. 

V.  Freeman,  654. 

V.  Gilchrist,  893. 

V.  McAlpin,  472. 

V.  Murcock,  974. 

V.  Short,  902. 
Arnold  v.  Crowder,  184. 

V.  Curl,  184,  913. 

V.  Green,  472. 

V.  Patrick,  59,  67,  68. 

V.  Rees,  819. 

V.  Stevenson,  107. 
Arnot  V.  E.  R  R.  Co.,  580. 

V.  McClure,  1207,  1208,  1210. 

V.  Post,  422. 

V.  Union  Salt  Co.,  250,  893. 
Arnoux  v.  Phyfe,  82. 
Arnstein  v.  Berstein,  902. 
Artcher  V.  Douglass,  927. 

V.  McDuffie,  101. 
Arthur  v.  Com'l  and  R.  R.  Bank, 

118. 
Asay  V.  Hoover,  23. 
Asendorf  v.  Meyer,  247,  249,  866, 

893. 
Ashford  v.  Watkins,  623. 
Aspinwall  v.  Balch,  545,  546. 
Assets   Realization   Co.   v.    Clark, 

379,  524. 
Astor  V.  Hoyt,  23,  26,  159,  165. 

V.  Miller,  23,  165. 

Mortgage    Co.    v.    Milton    Con- 
struction Co.,  179. 

v.  Palache,  970. 

V.  Romayne,  994. 

V.  Turner,    940,    950,    951,    959, 
1076. 


INDEX    TO    CASES    CITED. 
References  are  to  Sections. 


XV 


Astor  V.  Westchester  Gaslight  Co., 

124. 
Atcheson  v.  Mallon,  1049. 
Atherton  v.  Torrey,  362. 
Atkins  V.  Lewis,  22. 
Atkinson,  v.  Duffy,  1169. 

V.  Hewett,  200. 
Atlantic  Dock  Co.  v.  Leavitt,  582, 
590. 
Ins.  Co.  T.  Storrow,  468,  577. 
Savings  Bank  v.  Hetteriek,  1105. 

V.  Hiler,  1105,  1190. 
Trust  Co.  V.  Crystal  Water  Co., 
245. 
V.  ]Sr.  Y.  City  Suburban  Water 

Co.,  1027. 

V.  Tilden,  46. 

Atwood  V.  Bears,  518. 

V.  Small,  781. 
Auble,  Adm'r  of,  v.  Trimmer,  650. 
Aultman  v.  Jenkins,  279. 

V.  McGregor,  315. 
Austin  V.  Chittenden,  933. 
V.  Hall,  371. 
V.  Eichardson,  920. 
V.  Shaw,  323. 
V.  Sprague  Mfg.  Co.,  17. 
V.  Trustees,  etc.,  824. 
Averill  v.  Guthrie,  315. 
V.  Loucks,  111,  1110. 
V.  Taylor,  376,  692,  693,  702,  720, 
759,  767,  1165. 
Ayres  v.  Adams,  476. 
V.  Dixon,  592. 
V.  Hayes,  368. 
V.  Probasco,  89. 
V.  Rivers,  315. 
V.  Wattson,  224,  226. 
Aymar  v.  Bill,  26,  326. 

Babcock  v.  Bridge,  215. 

V.  Morse,  220. 

T.  Utter,  178. 
Bach  v.  Kidonsky,  53. 
Bache  v.  Dosoher,  992,  1110. 

V.  Purcell,  834,  966. 
Bacon  v.  Brown,  205. 

V.  Cottrell,  699. 

V.  Goodnow,  472. 

V.  Van  Schoonhoven,  368,  442. 
443,  482,  526. 


Badger  v.  Johnston,  972. 

V.  Phinney,  908. 
Baecht  v.  Hevesy,  1060. 
Bailey  v.  Adams,  218. 

v.  Alleghany  Nat.  Bank,  80. 

V.  Bailey,  918,  691. 

V.  Crim,  504. 

V.  Eichardson,  395. 

V.  Timberlake,  503. 
Baily  v.  Smith,  332. 
Bainbridge  v.  Eichmond,  101. 
Baird  v.  Baird,  911. 

V.  Jackson,  179,  297. 
Baker  v.  Clark,  280. 

V.  George,  503. 

V.  Gilbert,  61. 

V.  Lorillard,  149, 

V.  Mather,  520. 

V.  Pierson,  1083. 

V.  Potts,  291. 

V.  Terrell,  470,  592. 

V.  Thrasher,  36,  40. 

V.  Union  Mut.  Ins.  Co.,  351. 

V.  Whiting,  29. 
Bakes  v.  Gilbert,  61. 
Baldwin  v.  Crary,  374. 

V.  Isham,  740. 

V.  Moffit,  474. 

V.  Norton,  365,  438. 
Ballin  v.  Dillaye,  581,  629. 
Ballou  V.  Taylor,  438. 
Bangs  V.  Duckenfield,  153. 

V.  Mosher,  230. 

V.  Strong,  225,  229,  325. 
Bank  v.  Arnold,  173. 

V.  Anderson,  460,  461. 

V.  Bacharach,  837. 

V.  Butterfield,  301. 

V.  Eldridge,  366. 

V.  Goldman,  794,  1076. 

V.  Jung,  1119. 

V.  Mallett,  325. 

V.  Morsell,  204. 

V.  Eoberts,  932. 

V.  Sav.  Inst'n,  497. 

V.  Sawyer,  518. 

V.  Thayer,  405. 

V.  Wentworth,  902. 
Bank  for  Savings  v.  Frank,  300, 
319,  338,  408,  484,  519. 


XVI 


INDEX    TO    CASES    CITED. 
References  are  to  Sections. 


Bank  of  Albion  v.  Burns,  224, 
227,  233,  293,  418,  634. 

Auburn  v.  Eoberts,  159. 

Buffalo  V.  Thompson,  206. 

Commerce,  Appeal  of,  212. 

England  v.  Tarleton,  316. 

Lansingburgh  v.  Crary,  18Y. 

Montgomery  County's  Appeal, 
212,  213. 

Monroe  v.  Culver,  356. 

Niagara  v.   McCracken,  Y42. 

Ogdensburgh  v.  Arnold,  940, 
945,  1001. 

Orleans  v.  Flagg,  Y53,  755,  837, 

nil. 

Plattsburgh  v.  Piatt,  952. 

Eocliester  v.  Emerson,  881. 

Eome  V.  Mott,  201. 

Eoyalton  v.  Cushing,  111. 

U.  S.  V.  Davis,  408,  519. 
V.  Winston,  468. 

TJtica  V.  Fincli,  95,  96,  204,  205, 
207,  209,  215,  220,  224,  314, 
413,  463,  952. 

Utica  V.  Wager,  650. 
Banks  v.  Van  Antwerp,  681. 

V.   Walker,   750,   794,   914,   918, 
1074. 
Banta  v.  Brown,  1038. 

V.  Garmo,  473. 

V.  Maxwell,  1035. 
Barber  v.  Cary,  1187. 

V.  Graves,  824. 
Barclay  v.  Blodgett,  324. 
Bard  v.  Poole,  756,  778,  786 

V.  Steele,  852,  1020. 
Baring  v.  Moore,  988. 
Barker  v.  Bradley,  580. 

V.  Bucklin,  580. 

V.  Burton,  750,  772,  794,  819, 
884,  967. 

V.  Elood,  361,  391. 

V.  Hathaway,  322. 

V.  International  Bank  of  Chi- 
cago, 934. 

V.  Miller,  883. 
Barlow  v.  Myers,  866. 
Barnaby  v.  Parker,  902. 
Barnard  v.  Bruce,  887,  965. 

V.  Jennison,  266. 

V.  Moore,  212. 


Barnard  v.  Onderdonk,  434,  889. 
Barnes  v.  Brown,  695. 

V.  Camack,  317,  447,  448,  455. 

V.  Decker,  796. 

V.  Long  Island  Eeal  Estate  Co., 
355,  358. 

V.  Mayor,    etc.,    of    New    York, 
162. 

V.  Mott,  402,  457,  468,  472,  1014. 

V.  Southfield  Beach  Co.,  405. 

V.  Stoughton,  1004,  1030. 

V.  Wintringham,  364. 
Barnett  v.  Nelson,  266. 

V.  Zacharias,  348,  666. 
Barney  v.  Myers,  410. 
Barnum  v.  Hempstead,  86. 
Barr  v.  Benzinger,  1030. 
Barrett  v.  Carter,  16. 

V.  Lewis,  53. 

V.  Prentiss,  437. 

V.  Weber,  899. 
Barron  v.  Newberry,  774. 

V.  Pauling,  269. 
Barry   v.    Hamburg-Bremen    Fire 
Ins.  Co.,  18,  554. 

V.  Merchants'  Exchange  Co.,  118, 
204. 

v.  Eansom,  927. 
Barson  v.  Mulligan,  23,  253,  257. 
Barthet  v.  Elias,  669,  929. 
Bartlett  v.  McNeil,  1155. 
Barton  v.  May,  725,  734,  976. 
Bartow  v.  Cleveland,  707,  963,  969. 
Barwin    v.    Union    Stove    Works, 

181. 
Bascom  v.  Smith,  388. 
Bascombe  v.  Marshall,  (No.  1),  19. 
Baskins  v.  Calhoun,  933. 
Bassett  v.  Bradley,  591,  617. 

V.  Daniels,  332. 
Batchelder  v.  Council  Grove  Water 

Co.,  245,  763. 
Bates  V.  Delavan,  914. 

V.  Norcross,  504. 

V.  The    People's,    etc.,    Associa- 
tion, 279. 

V.  Eeynolds,  821. 

V.  Eosekrans,  684,  929. 
Bathgate  v.  Haskin,  925,  926,  927, 

970. 
Battell  V.  Torrey,  149. 


Wdes:  to  cases  cited. 

References  are  to  Sections. 


XVll 


Batterman  v.   Albright,  Y39,  Y59, 

884. 
Bauer  v.  Pierson,  519. 
Baughman  v.  Gould,  920. 
Baum  V.  Grigsby,  70. 
Bay  V.  Williams,  617. 
Bayles  v.  Glenn,  332. 

V.  Husted,  473,  703,  707. 
Bayley  v.  Bayley,  9. 

V.  Greenleaf,  67,  71,  307. 
Baxter  v.  Smack,  1147. 
Beach  v.  Cooke,  447,  448,  716,  726, 
727,  733,  1140,  1158. 

V.  Euggles,  832. 

V.  Shanley,  217,  747. 
Beale  v.  Eyan,  15. 
Beals  V.  Neddo,  332. 
Bean  v.  Brown,  384. 
Bearce  v.  Barston,  654. 
Beard  v.  Smith,  1119. 
Beardsley  v.    The   Ontario   Bank, 

168. 
Bearss  v.  Ford,  30,  33. 
Beatty  v.  Brummett,  13,  24. 
Bebee  v.  Eichmond  Light,  Heat  & 
Power  Co.,  120,  763,  772,  885. 

V.  The  Bank  of  New  York,  336. 
Bechstein  v.  Schultz,  993. 
Beck  V.  Tarrant,  54,  60. 
Beckenbaugh  v.  Nally,  1055. 
Becker  v.  Holdridge,  542. 

V.  Howard,  708,  809. 

V.  McCrea,  23,  434,  710,  1158. 
Beckham  v.  Drake,  585. 
Beckman  v.  Sikes,  172. 
Beckwith  v.  Union  Bank  of  New 

York,  358. 
Bedell  v.  Carll,  326. 

T.  McClellan,  1191. 
Bedford  v.  Backhouse,  504. 

V.  Tupper,  495. 
Beecher   v.    Ackerman,    447,    448, 
669,  683,  684,  725. 

T.  Marquette  &  Pacific  Eolling 
Hill  Co.,  124. 

V.  Stevens,  107. 
Beekman  v.  Gibbs,  1004,  1101. 
Beekman   Fire   Ins.    Co.   v.   First 
Methodist   Episcopal    Church, 
1117. 
Beers  v.  Hawley,  300. 


Beiber  v.  Goldberg,  248. 
Belchier  v.  Butler,  314. 
Belden  v.  Meeker,  366,  523,  524. 

V.  Slade,  709,  734,  976. 
Belding  v.  Manly,  315,  325. 
Belknap  v.  Sealey,  920. 
Bell  V.  Birdsall,  1092. 

V.  Day,  658. 

V.  Fleming,  212. 

V.  Fleming's  Ex'r,  205. 

V.  Hepworth,  107,  297. 

V.  Lent,  662,  663. 

V.  The  Mayor,  etc.,  264,  274,  699. 

V.  Mayor  of  New  York,  264,  637, 
640. 

V.  Pate,  750. 

V.  Eadcliff,  208. 

V.  Tenny,  389. 
Bellamy  v.  Brickenden,  282 
Bellas  V.  McCarty,  482. 
Belloe  V.  Eogers,  793. 
Belmont  v.  Coman,  590,  611. 

V.  O'Brien,  1059. 
Bement    v.    Plattsburgh   &    Mon- 
treal E.  E.  Co.,  168. 
Bemus  v.  Thrall,  965. 
Bendey  v.  Townsend,  361. 
Bendheim  v.  Morrow,  367. 
Benedict  v.  Amoux,  82,  914. 

V.  Gilman,  256,  273,  328,  699, 
709,  715,  728,  734,  965,  976, 
1083,  1087,  1135,  1139,  1202, 
1203. 

V.  Hunt,  920. 
Benham  v.  Eowe,  277. 
Benjamin  v.  Elmira,  Jefferson   & 
Canandaigua  E.  E.  Co.,  170, 
785,  883,  884. 

V.  Palatine  Ins.  Co.,  554. 
Bennett  v.  Austin,  1046. 

V.  Bates,  933,  936. 

V.  Cook,  647. 

V.  Edgar,  861. 

V.  Holt,  38. 

V.  Keehn,  934. 

V.  Murphy,  53,  61. 

V.  Nichols,  457. 

V.  Stevenson,  247,  248,  249. 

V.  Wolverton,  17. 
Bennock  v.  Whipple,  16. 


XVlll 


INDEX   TO    CASES    CITED. 
References  are  to  Sections. 


Benson  v.  Sayre,  804. 

V.  Stewart,  484. 
Bentley  v.  Gardner,  497. 

V.  O'Brien,  19. 

V.  Vanderheyden,  365,  607. 
Benton  v.  Barnet,  831. 

V.  Nicoll,  15,  405. 

V.  Sumner,  207. 
Berdan  v.  Sedgwick,  668,  675,  936. 
Berdell  v.  Berdell,  21,  24,  328. 
Bergen  t.  Bennett,  715. 

V.  Carman,  1107. 
Bergens    Savings    Bank   v.    Bar- 
rows, 296. 
Bergen  v.  Urbalm,  329,  379,  861. 
Berger  v.  Woldbaum,  53,  54. 
Berkowitz  v.  Brown,  772,  824. 
Berkshire  Life  Ins.  Co.  v.  Hutch- 

ings,  616. 
Berliner  v.   Pigue   Club   Associa- 
tion, 184. 
Bernhardt'  v.  Lsrmburner,  1021. 
Bernheimer  v.  Willis,  929. 
Bernstein  v.  Nealis,  884,  888. 
Berry  v.  Mutual  Ins.  Co.,  43,  482. 

V.  O'Conner,  98,  204. 
Berryhill  v.  Kirchner,  518. 
Bertin  v.  Falk,  1113. 
Besser  v.  Hawthorn,  388,  389. 
Best  V.  Brown,  584. 
Bethlehem  v.  Annis,  33. 
Bettison  v.  Budd,  28. 
Betts  V.  Betts,  387. 

V.  Birdsall,  1092. 

in  re,  216,  218. 
Betz  V.  Heebner,  324. 
Bevier  v.  Covell,  650. 

V.  Schoonmaker,  975,  1132,  1213. 
Bicknell  v.  Byrnes,  881,  988,  993, 

1050. 
Biddel  v.  Brizzolara,  879. 
Bidwell  V.  Northwestern  Ins.  Co., 

549. 
Bieber  v.  Goldberg,  248,  252,  421. 
Biedler  v.  Malcolm,  939. 
Bierce  v.  Bed  Bluff,  519. 
Bigelow  V.   Bush,   783,   785,   791, 
905. 

Y.  Cassedy,  706. 

V.  Daval,  834. 

V.  Doging,  1128. 


Biggins  V.  Brockman,  387. 
Bigler  v.  Jack,  31. 

V.  WaUer,  256. 
Bill  V.  Fish,  651. 

V.  Hall,  772. 
Billings  V.  Billings,  94. 
Billington  v.  Forbes,  1030. 

V.  Wagoner,  231,  679,  685. 
Bingham  v.  Kirkland,  504,  518. 
Binsse  v.  Paige,  590,  611. 
Bird  V.  Belz,  868. 

V.  Keller,  23. 
Birdsall  v.  Grant,  77. 

V.  Patterson,  649,  666. 
Birke  v.  Abbott,  470,  605. 
Birmingham  Iron  Foundry  v.  Hat- 
field, 820. 
Birnie  v.  Main,  405. 
Bishop  V.  Allen,  99,  490. 

V.  Bishop,  178. 

V.  Schneider,  489,  495. 
Bissell  V.  Bugbee,  591. 

V.  Kellogg,   211,   212,   449,   682, 
683,  686. 
Bixby  V.  Smith,  1054. 
Black  V.  Ellis,  123. 

V.  Kuhlman,  643. 
Black,  Matter  of,  421,  440. 
Blade  v.  Noland,  861. 
Blair  v.  Ward,  407,  408. 
Blake  v.  Dennett,  1169. 
Blakely  v.  Calder,  1054,  1061. 
Blanck  v.  Sadlier,  1057. 
Blancke  v.  Eogers,  192. 
Blanco  v.  Foote,  1135. 
Blass  V.  Terry,  583,  584. 
Blauvelt  v.  Gallagher,  82. 
Blazey  v.  Delius,  1000,  1003. 
Blazy  V.  McLean,  18. 
Blencow  v.  Bugby,  167. 
Bleecker  v.  Graham,  1213. 
Bliss  V.  Sherrill,  659. 

V.  Wallis,  973. 
Bliven  v.  Lydecker,  659,  666. 
Blodgett  V.  Hitt,  476. 
Blood  V.  Humphrey,  622. 
Bloom  V.  Burdiek,  824,  1161. 

V.  Noggle,  46,  513. 
Bloomer  v.  Mclnemy,  650. 

V.  Sturges,   322,   756,   771,   787, 
788,  1078. 


INDEX   TO    CASES    CITED. 


XIX 


References  are  to  Sections. 


Bloomer  v.  Waldron,  82. 
Bloomingdale  v.  Barnard,  432. 
Blossom  V.  E.  E.  Co.,  980. 
Blumenthal  v.  Jassoy,  332. 
Blunt  V.  Norris,  345. 

V.  Syms,  275,  277. 
Blydenburgh     v.     Northrop,     638, 
1110,  1115. 

V.  Seabury,  469. 
Blyer  v.  Monholland,  228,  291,  587, 

594,  606,  613. 
Board  of  Supervisors  of  Iowa  Co. 
V.  Mineral  Point  E.   E.   Co., 
753. 
Board  of  Supervisors  of  Tompkins 

Co.  V.  Bristol,  374. 
Boarman  v.  Catlett,  468. 
Bockes  V.  Hathorn,  334,  359,  465. 
Bodenstein  v.  Saul,  423,  890. 
Bodine  v.  Edwards,  1025. 
Bodkin  v.  Merritt,  1083. 
Boehmcke  v.  McKeon,  779,  798. 
Bogart — Matter  of,  563. 
Bogert  V.  Bliss,  334,  460. 

V.  Bogert,  874. 

V.  Furman,  1119. 

V.  Hertell,  320,  323,  372. 
Boies  V.  Benham,  53,  62,  306,  485. 
BoUes  V.  Beach,  580. 

V.  Carli,  304. 

V.  Chauncey,  220,  527. 

V.  Duff,  255,  733,  736,  887,  943, 
944,  946,  957,  1087,  1134,  1135, 
1140. 

V.  Wade,  360. 
Boiling  V.  Munchen,  820. 
Bollinger  v.  Chouteau,  772. 
Bolton  V.  Brewster,  253,  259. 
Bonacker  v.  Weyrick,  1158,  1189. 
Bond  V.  Bond,  1172. 
Bonesteel  v.  Sullivan,  897. 
Bonham  v.  Gallaway,  222. 
Bonhoff  V.  Wichorst,  469. 
Boocock  V.  Phipard,  744. 

V.  Wood,  472. 
Booker  v.  Booker,  91. 
Bool  V.  Mix,  909. 
Boon  V.  Pierpont,  434. 
Booth  V.  Barnum,  97,  99,  502. 

V.  Steam  Packet  Co.,  263,  271, 
282. 


Booth  V.  Swezey,  356. 
Boqutt  V.  Coburn,  692,  697. 
Borderwell  v.  Colie,  357. 
Borgeol  v.  Ergabroadt,  245. 
Borland  v.  Walrath,  487. 
Borowsky  v.  Gallin,  819. 
Borst  V.  Boyd,  434,  713. 

V.  Corey,  34,  365,  438,  740. 

V.  Crommie,  49. 
Boskowitz  V.  Held,  85,  1062. 
Boston  Bank  v.   Chamberlin,  144. 
Boston  &   N.  Y.   Air-Line  E.   E. 

Co.  V.  Coffin,  171. 
Boswick  V.  Frankfield,  388. 

V.  McEvoy,  24. 

V.  Menck,  839. 
Boswell  v.  Goodwin,  204,  211,  212, 

213. 
Bosworth  V.  Vandewalker,  824. 
Bottom  V.  Chamberlain,  1144. 
Bottineau  v.  Ins.  Co.,  1165. 
Bouden  v.  Long  Acre  Square  Bldg. 
Co.,  797. 

V.  Sire,  770,  891. 
Boughton  V.  Harder,  710. 

V.  Smith,  665. 
Bouton  V.  Welch,  330. 
Bowen  v.  Beck,  582. 

V.  Bell,  205. 

V.  Kaughran,  1108. 

V.  Kurtz,  580,  591. 

V.  Mandeville,  1147. 
Bowers  v.  Denton,  770. 

V.  Johnson,  44,  330. 
Bowery  Bank  v.  Hart,  965. 

Nat.  Bank  v.  Duncan,  22. 

Savings  Bank  v.  Eichards,  959. 
Bowes  V.  Seeger,  371. 
Bowling  V.  Cook,  368,  482. 
Bowman  v.  Manter,  467. 
Bowne  v.  Lynde,  292,  606. 
Boyce  v.  Walker,  911. 
Boyd  V.  Anderson,  902. 

V.  Boyd,  899. 

V.  Dodge,  968. 

V.  Mundorf,  504. 
Boyer  v.  East,  1045. 
Boyle  V.  Williams,  783,  784,  793, 

847. 
Boynton  v.  Jackway,  1088. 
Bozarth  v.  Landers,  750,  752. 


XX 


INDEX   TO    CASES    CITED. 
References  are  to  Sections. 


Brace  v.  Duahess  of  Marlborough, 

314. 
Brackett  v.  Barney,  660. 

V.  Baum,  638,  1115,  1171,  1173. 

V   Sears,  205. 

V.  Wyman,  1049. 
Bradbury  v.  Davenport,  9. 
Bradford  v.  Downs,  890. 
Bradley  v.  Bosley,  55,  61,  72. 

V.  Carrett,  9. 
Bradley,  Currier  Co.  v.  Hoffman, 

955. 
Bradley  v.  Snyder,  1083. 
Brady  v.  Waldron,  193,  195. 
Bragdon  v.  Hatch,  1169. 
Brainard  v.  Cooper,  692,  702,  727, 

771,  1085. 
Brandow  v.'Vroman,  772,  821. 
Bram  v.  Biam,  794. 
Braman  v.  Bingham,  440. 

V.  Dowse,  362. 

V.  Hess,  678. 
Bramhall  v.  Flood,  97. 
Brandt  v.  McClenahan,  20. 
Brant  v.  Robertson,  38. 
Brasher  v.  Cortlandt,  1051. 
Brasted  v.  Sutton,  306. 
Braum  v.  VoUmer,  695. 
Brazee  v.  Lancaster  Bank,  314. 
Breckenridge  v.  Brooks,  266,  277. 
Breed  v.  National  Bank,  320. 

T.  Euoff,  735. 
Breese  v.  Bange,  182,  1073. 

V.  Busby,  1032. 
Brehm   v.    Mayor  of   New  Tork, 

1118. 
Bremen  v.  Whitaker,  184,  192. 
Brennan — Matter  of,  1059. 
Bremien  v.  North,  805,  807,  862. 
Brenner  v.  McMahon,  835. 
Breunich  v.  Weselmann,  352. 
Brevoort  v.  Brevoort,  776,  779. 

V.  Jackson,  1009. 

V.  McJimsey,  155. 

V.  Randolph,  279,  708. 
Brewer  v.  Staples,  291,  292,  586, 

759. 
Brewster  v.  Games,  378,  524. 

V.  Clamfit,  205. 

V.  Wakefield,  100,  645. 


Brick  V.  Brick,  18,  691. 

V.  Hornbeck,  942,  946. 
Brickell  v.  Batchelder,  866. 
Bridge  v.  Hubbard,  669. 
Bridgeport  v.  N.  Y.  &  N.  H.  E.  E. 

Co.,  118. 
Brigden  v.  Carhart,  314. 
Briggs  V.  Briggs,  1034. 

V.  Dorr,    324. 

V.  Langford,  911. 

V.  Partridge,  585. 

V.  Weeks,  217. 
Bright  V.  Piatt,  159. 
Brinckerhoff  v.  Thallhimer,  999. 
Brink  v.  Hanover  Fire  Ins.  Co., 

557. 
Brinkerhoff  v.  Bostwick,  763. 

V.  Lansing,  223,  413,  521,   731, 
732,  1140,  1191. 

V.  Marvin,  204,  212. 
Brinkman  v.  Jones,  254. 
Brinkmyer  v.  Browneller,  211,  212. 

V.  Helbing,  207,  211. 
Brisco  V.  Earl  of  Banbury,  520. 
Briscoe  v.  Power,  291,  292.' 
BriscoU  V.  Bronaugh,  70. 
Bristol  V.  Morgan,  792. 
Britten's  Appeal,  309. 
Britton  v.  Hunt,  772. 
Brockway  v.  Taynter,  299. 

v.  Wells,  734,  976. 
Broderick  v.  Smith,  248. 
Brodribb  v.  Tibbetts,  866. 
Broman  v.  Young,  165. 
Bronner  v.  Loomis,  531. 
Bronson  v.  La  Crosse  &  Milwau- 
kee R.  R.  Co.,  934. 
Bronson — Matter  of,  540. 
Brooklyn  Park  Com.  v.  Armstrong, 

1056. 
Brooks  V.  Avery,  655,  664. 

V.  Eice,  389. 

V.  Wilson,  897. 
Brown  v.  Baker,  300. 

V.  Beckman,  874. 

V.  Betts,  1218. 

V.  Bjam,  61. 

V.  Brown,  766. 

V.  Blydenburgh,  358,  378,  379. 

V.  Champlin,  650. 

V.  Cherry,  1189. 


INDEX   TO    OASES    CITEI*. 
References  are  to  Sections. 


XXI 


Brown  v.  Clifford,  18, 19. 

V.  Dean,  15,  497. 

V.  Delany,  1165. 

V.  Dewey,  18,  19,  34,  35,  36,  38. 

V.  Dickerson,  917. 

T.  Faile,  881. 

V.  Fox,  179. 

V.  Frost,   715,    889,   1010,    1022, 
1025,   1028,  1029,   1044,  1076. 

V.  Gaffney,  21. 

V.  Henry,  444. 

V.  Hermann,  629. 

v.  Johnson,  346,  722. 

V.  Jones,  13. 

V.  Keeney     Settlement     Cheese 
Association,  193,  753. 

Y.  Kiefer,  204,  207. 

V.  Lapham,  362. 

V.  Lynch,  13. 

V.  Marzyck,  1077,  1091. 

V.  Mason,  415.  . 

V.  Mott,  678. 

V.  Nichols,  827. 

V.  Phillips,  27. 

V.  Simons,  1014. 

V.  Smith,  1202. 

V.  Snell,  729. 

V.  Volkenning,  408,  518,  753.   ■ 
785,  795. 

V.  Welsh,  1196. 

V.  "Willis,  879. 
Browne  v.  Lynde,  292,  1016. 
Browning — in  re,  1059,  1060. 
Browning  v.  Sire,  942,  943. 
Brownlee  v.  Martin,  691. 
Brumley  v.  Fanning,  195. 
Bruce  v.  Bonney,  324,  469. 
Brundage   v.    Domestic   and   For. 

Miss.  Soc,  750,  794. 
Brundred  v.  Walker,  362. 
Branson  v.  Brooks,  518. 
Brase  V.  Nelson,  457. 
Bryan  v.  Butts,  23,  1207,  1210. 

V.  Howland,  78. 
Bryant  v.  Damon,  316. 
V.  Pennell,  172. 
V.  Pollard,  361. 
V.  Stephens,  48. 
V.  Vix,  332. 
Bryar's  Appeal,  388. 
Buchan  v.  Sumner,  106,  107,  1106. 


Buchanan  v.  Griggs,  145,  909. 
V.  Life    Ins.     Co.,  245. 
V.  Ins.  Co.,  950. 
Buck  V.  Phoenix  Ins.  Co.,  543,  544, 
545. 
V.  Seymour,  168. 
Buckingham  v.  Corning,  684. 
Buckley  v.  Garrett,  571. 

V.  Wells,  621. 
Bucldin  v.  Bucklin,  94,  102,  635. 
Buckmaster  v.  Kelly,  932. 
Buckout  V.  Swift,  196. 
Budd  V.  Van  Orden,  22,  33. 
Buehler  v.  Pierce,  335,  357. 
Bueklin  v.  Bueklin,  889. 
Buffalo  Chemical  Works  v.  Bank 

of  Commerce,  897.. 
Buffalo  Savings  Bank  v.  Newton, 
1043. 
Steam   Engine    Works   v.    Sun. 
Mut.  Ins.   Co.,  549,   550,  558, 
570. 
Builder's  Mortgage  Co.  v.  Berko- 

witz,  1057,  1067. 
Building  Association  v.  Piatt,  217. 

V.  Whitacre,  492, 
Bulkley  v.  Dayton,  371. 

V.  Hope,  390. 
Bull  V.  Titsworth,  613. 
Bullard  v.  Eaynor,  664,  665,  669. 
Bullock  V.  Battenhousen,  97. 
Bullwinkler  v.  Eyker,  838,  877. 
Bumpas  v.  Datson,  97. 
Bumpus  V.  Platner,  615,  914. 

V.  Willett,  252. 
Bunce  v.  Eeed,  1170,  1179,  1187, 

1210. 
Bunker  v.  Anderson,  80. 
Bunn  V.  Vaughan,  761. 
Burbank  v.  Gould,  592. 
V.  Warwick,  332. 
V.  Wiley,  107. 
Burchard  v.  Fraser,  920. 

V.  Phillips,  1118. 
Burchell  v.  Osborne,  1113. 
Burdick  v.  Jackson,  46,  51. 
Burger  v.  Hughes,  46,  55,  401. 
Burhans  v.  Hutcheson,  368. 
Burkhan  v.  Burk,  78,  902. 
Burkard  v.  City  of  Brooklyn,  1054. 


xxn 


INDEX   TO    CASES    CITED. 
References  are  to  Sections. 


Burke  v.  Adair,  1209. 

V.  Nichols,  914. 
Burlingame  v.  Farce,  890,  942. 

V.  Bobbins,  67. 
Burnet  v.  Denniston,  314,  426,  699, 

702,  1181,  1182,  1189,  1190. 
Burnett  v.  Pratt,  367,  758. 

V.  Wright,  13,  18, 101. 
Burney  v.  Lyman,  109. 
Bumham  v.  De  Bevorse,  772. 
Burnhisel  v.  Firman,  645. 
Burns  v.  Collins,  560. 

V.  Thayer,  415. 
Burr  V.  Beers,  591,  597,  598,  600. 

V.  Veeder,  279,  472,  708,  857. 
Burrall  v.  De  Groot,  684. 
Burrill  v.  Flitner,  1037. 
Burroughs  v.  Eeiger,  802,  804. 
Burrs  v.  Burrs,  313. 
Burt  V.  Dewey,  357. 

V.  Saxton,  216,  218,  239. 
Burthaus  v.  Hutcheson,  332. 
Burtis  Adm'r  v.  Wait,  365,  634. 
Burton  v.  Linn,  1036. 

V.  Eeagen,  460. 
Buse  V.  Buse,  31. 
Busenbarker  v.  Rainey,  902 
Bush  V.  Bush,  98,  902. 

V.  Cooper,  29. 

Y.  Lathrop,  334,   336,   341,  342, 
343. 

V.  Livingston,  688. 

V.  Sherman,  1027. 

V.  White,  28. 
Bushwick  Savings  Bank  v.  Traum, 

.   953,  968. 
Buswell  V.  Fioneer,  415. 
Butcher  v.  Stultz,  13. 
Butler  V.  Blackman,  866. 

V.  Miller,  224,  397,  417. 

V.  Page,  179. 

V.  Price,  437. 

V.  Tomlinson,  802,  804. 

V.  Viele,  513,  1085. 
Butterfield  v.  Okie,  67. 
Butterworth  v.  O'Brien,  680. 
Butts  V.  Broughton,  48,  269. 

V.  Peacock,  98. 
Byrne — Matter  of,  1150. 


Cabeen  v.  Breckenridge,  518. 
Caccia  v.  Brooklyn  TJnion  El.  E. 

E.,  159,  1069. 
Caconillat  v.  Eene,  493. 
Cadman  v.  Peter,  19. 
Cady  V.  Jennings,  89. 

V.  Sheldon,  320. 
Cage  V.  Her,  315. 
Cagliostro  v.  Galgano,  18. 
Cahill  V.  Seitz  1045. 
Cain  V.  Hanna,  315. 
Caldwell  v.  Cassidy,  742. 
Calhoun  v.  Lumpkin,  33,  253. 
Calkins  v.   Calkins,  439. 

V.  Isbell,  439,  713,  727,  976. 

V.  Munsell,  730. 
Callaghan— Matter  of,  1100. 
Callum  v.  Branch  Bank  of  Mobile, 

479. 
Calvo  V.  Davies,  228,  229,  470. 
Cambrelling  v.  Purton,  1057. 
Cambridge  Valley  Bank  v.  Delano, 

520. 
Camden  v.  Alkire,  17. 

V.  Vail,  61. 
Cameron  v.  Ohappell,  655. 

V.  Irwin,  717,  1189. 
Camp  V.  Coxe,  1143. 
Campbell  v.  Campbell,  284. 

V.  Dearborn,  15,  38. 

V.  Hall,  817. 

V.  Macomb,  198,  217,  741,  999, 
1000. 

V.  Eoach,  72. 

V.  Smith,  591,  602,  1153. 

V.  Swan,  1028,  1185. 

V.  Trotter,  457. 

V.  Vedder,    384,    388,    389,   523, 
524. 
Campbell,  in  re,  365. 
Campion  v.  Kille,  309. 
Canal   Appraisers  v.   The  People, 
127. 

Commissioners   v.    The    People, 
127. 
Canandaigua     Academy     v.     Mc- 

Kechnie,  26,  489. 
Candee  v.  Burke,  1178,  1197,  1198. 
Candler  v.  Pettit,  839. 
Canfield  v.  Shear,  580. 
Cannon  v.  Kreipe,  292. 


INDEX   TO    CASES    CITED. 
References  are  to  Sections. 


XXlll 


Cannon  v.  McNab,  15. 
Oapehart  v.  Briggs,  1190. 

V.  Dettrick,  241,  438. 
Card  V.  Bird,  637. 
Carey  v.  Rawson,  13. 

V.  Eeeves,  902. 
Carley  v.  Fox,  582. 
Carlisle  v.  Wilkins,  365. 
Carlton  v.  Jackson,  362,  387. 
Carman  v.  Pultz,  371,  427. 

V.  Trude,  357. 
Carmer  v.  Carmer,  30. 
Carmicliael  v.  Adams,  893. 
Carnahan  v.  Tousey,  616. 
Carow  V.  Kelly,  664. 
Carpenter   v.    Black    Hawk    Gold 
Mining    Co.,    102,    116,    118, 
1164,  1193. 

V.  Bowen,  23. 

V.  Brenham,  1083. 

V.  Longan,  332,  334,  339,  355. 

V.  Manhattan  Life  Ins.  Co.,  203. 

V.  O'Dougherty,    42,    326,    327, 
348,  757. 

V.    Providence-Washington    Ins. 
Co.,  545. 

V.  Walker,  190. 
Carper  v.  Munger,  320. 
Carr  v.  Carr,  13. 
Carradine  v.  Wilson,  662. 
Carriage  Co.  v.  Kinsella,  689 
Carrington  v.  Brentz,  810. 
Carroll  v.  Deimelj  819. 

V.  McKaharay,  1057. 
Carson  v.  Byers,  98. 

V.  Ingalls,  688. 
Cartan  v.  David,  623. 
Carter   v.    Builders'    Construction 
Co.  (No.  2),  984,  996. 

V.  Goodwin,  636. 

V.  Holahan,  605. 

V.  Eockett,  560. 

V.  Walker,  642. 
Caruther  v.  Hall,  292. 
Cary  v.  Bancroft,  384. 

V.  White,  508. 
Caryl  v.  Williams,  327,  929. 
Case  V.  Carroll,  695. 

V.  Hall,  357. 

V.  Peters,  19. 

V.  Price,  778,  779. 


Casenove  v.  Cutler,  277. 
Casey  v.  Buttolph,  253,  391. 
Cashman  v.  Henry,  581,  605,  629. 

V.  Martin,  424,  1018. 
Cason  V.  Chambers,  437. 
Cassada  v.  Stabel,  917. 
Cassidy  v.  Schedel,  227. 
Catlin  V.  Grissler,  991. 

V.  Harned,  967. 

V.  Eea,  988. 
Catterlin  v.  Armstrong,  273,  1085. 
Cauley  v.  Grimes,  305. 
Caulkins  v.  Bolton,  761. 
Cavander  v.  Bulteel,  107,  108. 
Cawley  v.  Kelley,  893. 
Cazet  V.  Hubbell,  1023,  1051. 
Central  Gold  Mining  Co.  v.  Piatt, 

116,  1193. 
Central   National    Bank    of   New 

York  V.  Clark,  1043. 
Central  Trust  Co.  v.  Polsom,  370, 
378. 

V.  Kneeland,  170. 

V.  New  York  City  and  North- 
ern E.  E.  Co.,  540. 

V.  Weeks,  358. 

V.  West  India  Imp.  Co.,  299. 
Central  Union  Gas  Co.  v.  Brown- 
ing, 181. 
Cerf  V.  Askley,  756. 
Chadborn  v.  Eahilly,  300. 
Chadwiek  v.  Clapp,  46. 
Chafee  v.  Fourth  Nat.  Bank,  17. 
Chalmers  v.  Turnipseed,  988. 

V.  Wright,  273,  715,  728,  1209. 
Chamberlain  v.  Beck,  831. 

V.  Choles,  1094. 

V.  Dempsey,  669,  684,  968,  983. 
Chamberlin  v.  Lyell,  784,  794,  871. 
Champion  v.  Brown,  67,  68. 
Champlin  v.  Laytin,  921. 
Champney  v.  Coope,  360,  361,  388, 

465,  467,  468. 
Chandler  v.  Chandler,  72. 

V.  Dyer,  315,  692. 

V.  O'Neil,  300. 

V.  White,  369. 
Chapin      v.      First      Universalist 
Church,  323. 

V.  Thompson,  676. 


Xxiv 


mdex  to  cases  cited. 

References  are  to  Sections. 


Chapman  v.  Chapman,  369. 

V.  Draper,  809. 

V.  Foster,  626. 

V.  Jenkins,  220,  223. 

V.  Liggett,  53,  59. 

V.  Robertson,  925. 

V.  West,  809. 
Chard  v.  Holt,  24,  1083. 
Charter  v.  Stevens,  1189. 
Charleston,    City    Council    of,    v. 

Ryan,  369. 
Chase  V.  Box,  386. 
Chase's  Case,  38. 
Chase  v.  Ewing,  105. 

V.  Peck,  47,  48,  65,  75,  253,  259, 
469,  716. 

V.  Steel,  107. 

V.  Welsh,  514. 

V.  Wingate,  177. 

V.  Woodbury,  292. 
Chauncey  v.  Arnold,  89. 
Chautauqua  Bank  v.   White,  352. 
Cheesebrough  v.  Millard,  295,  406, 

407,  473. 
Chemung   Canal  Bank  v.  Payne, 

484. 
Cheney  v.  Woodruff,  545,  1076. 
Cherry  v.   Monro,   292,   586,   702, 

759. 
Chesebro  v.  Tilden,  652. 
Chester  v.  The  Bank  of  Kingston, 
101. 

V.  Jumel,  645. 

V.  King,  785. 
Chesterman  v.  Gardner,  914. 
Chew  V.  Brumagen,  786. 

V.  Chew,  455. 
Chicago  Lumber  Co.  v.  Ashworth, 
88 

R.  R.  Co.  V.  The  People,  118. 
Chickering  v.  Faile,  29. 
Childs  V.  Childs,  256,  1083.      • 
Chiles  V.  Wallace,  176. 
Chipman  v.  Tucker,  93. 
Chittenden    v.    German-American 

Bank,  113. 
Cholmondeley  v.  Clinton,  730. 
Choteau   v.    Thompson,   211,    221, 

463. 
Christian  v.  Cabelt,  1057. 
Christie  v.  Herrick,  779,  786. 


Christner  v.  Brown,  227. 
Christopher  v.  Christopher,  66. 
Christy  v.  Fisher,  29. 
Church  V.  Brown,  167. 

V.  Gilman,  92,  583. 

V.  Kidd,  963. 

V.  Maloy,  231,  685,  688. 

V.  Olendorf,  154. 
Church  of   Transfiguration  v.   St. 

Stephens  Church,  1152. 
Cincinnati  National  Bank  v.  Til- 
den, 953. 
Citizens'  Permanent  S.  &  L.  Ass'n 

V.  Rampe,  216,  217. 
Citizens'  Savings  Bank  v.  Mooney, 
1115. 

V.  Wilder,  940. 
City    Council    of    Charleston    v. 
Ryan,  369. 

National  Bank  and  York  Coun- 
ty   National    Bank-^-Appeals 
of,  305. 
City  of  Norwich  v.  Hubbard,  159. 
City   Real   Estate    Co.   v.   Foster, 
927. 

V.  King,  833. 

of    Rochester — Matter    of,    159, 
1054. 
Clabaugh  v.  Byerly,  300. 
Olaflin  V.  Ostrom,  320. 

V.  Reese,  248. 
Clapp  V.  Halliday,  312. 

V.  Hawley,  740. 

V.  McCabe,  1072. 
Clark  V.  Binninger,  940. 

V.  Brown,  304,  306. 

V.  Bullard,  301. 

V.  Bush,  261. 

V.  Clark,  391. 

V.  Cleveland,  818. 

V.  Condit,  497. 

V.  Dales,  218. 

V.  Davis,  922. 

V.  Finlan,  265. 

v.  Fontain,  405. 

V.  Hall,  53,  307. 

V.  Havens,  813. 

V.  Henry,  18,  691. 

y.  Igelstrom,  329,  379. 

V.  Levy,  857,  883. 

V.  Lyon,  16. 


INBEX   TO    OASES    CITED. 
References  a/re  to  Sections. 


XXV 


Clark  V.  Mackin,  472,  526. 

V.  Munroe,  305,  637. 

V.  Eeyburn,  203,  779. 

V.  Robins,  277. 

V.  Eowling,  404. 

V.  Sickler,  238,  609. 

V.  Smith,  271,  274,  277. 

V.  Sisson,  348,  350. 

V.  Strong,  870. 

V.  Watson,  497. 
Clarke  v.  Eoberts,  343. 

V.  Sheehan,  651. 
Clark's  Case,  1117. 
Clarkson  v.  De  Peyster,  797. 

V.  Eeed,  1051. 

V.  Skidmore,  1114. 
Clary  v.  Owen,  186. 
Clason  V.  Corley,  940,  1026,  1075. 

V.  Morris,  468. 
Claverly  v.  Bhelp,  779. 
Clay  V.  Banks,  362. 

V.  Hildebrand,  837,  902. 
Cleaver  v.  Green,  1197. 
Clemens  v.  Clemens,  779. 
Clement  v.  Congress  Hall,  846. 
Clement's  Ex'rs  v.  Bartlett,  503. 
Clementson,  Ex'r,  v.  Streeter,  914. 
Cleveland    v.    Boerum,    774,    799, 
809,  909. 

V.  Rothwell,  424. 
Clevinger  v.  Eoss,  518,  1195,  1197. 
Clift  V.  Nay,  460. 

V.  White,  388,  391. 

V.  Williams,  499. 
Climie  v.  Wood,  178. 
Clinton  v.  Buffalo  Land  Security 
Co.,  410. 

V.  Hope  Ins.  Co.,  570. 

V.  South  Shore  Nat.  Gas  &  Fuel 
Co.,  770. 
Clove  V.  Lambert,  178. 
Cloverly  v.  Phelps,  779. 
Clowes    V.    Dickenson,    289,    298, 

1014,  1021. 
Clute  V.  Clute,  434. 
Clute  V.  Emmerich,  472,  492,  503, 
985. 

V.  Eobinson,  334,  499,  901. 

V.  Voris,  1070. 
Coari  v.  Olsen,  518. 
Coates  V.  Cheever,  640,  641. 


Cobb  V.  Dyer,  455,  460. 

V.  Thornton,  879,  881. 

V.  Titus,  678. 
Coburn  v.  Anderson,  36,  37. 
Cochran  v.  Flint,  192. 
Coddington  v.  Bispham,  951. 
Coe  V.  Pennock,  168. 
Coffey  V.  Hunt,  24. 
Coffin  V.  Burstein  (No.  1),  951. 

V.  Parker,  697,  730. 
Cogswell  V.  Cogswell,  58,  286. 
Cohen  v.  Hecht,  58,  291. 

V.  Spitzen,  225,  241,  593. 

V.  Waldron,  655. 
Cohn  V.  Colby,  365. 

V.  Hewsey,  184. 

V.  Hoffman,  389. 
Cohoes    Company   v.    Goss,    1161, 

1165,  1207. 
Coit  V.  Fougera,  63. 

V.  Houston,  422. 
Coburn  v.  Morton,  1046. 
Cole  V.  Bausemer,  664. 

V.  Duncan,  365. 

V.  Germania  Fire  Ins.  Co.,  559. 

V.  Hall,  153. 

V.  Hinck,  240,  248,  249. 

V.  Malcolm,  402,  471,  472,  480, 
702. 

V.  Moffitt,  1161. 

V.  Sackett,  224,  227,  400,  415. 

V.  Savage,  670,  684,  1190. 
Coleman  v.  Eraser,  146,  473. 

V.  Goodman,  950. 

V.  Manhattan   Beach   Imp.    Co., 
80. 

V.  Eensselaer,  105,  327. 
Coles   V.   Appleby,   292,   360,   465, 
1014. 

V.  Coles,  23,  112,  636. 

V.  Forrest,  779. 

V.  Marble,  15. 
Colgrove  v.  Tallman,  609,  760. 
Collahan  v.  Linthicum,  572. 
CoUerd  v.  Huson,  300,  315. 
Collier  v.  Faulk,  204,  206. 

V.  Miller,  300. 

v.  Whipple,  1020,  1022,  1039. 
Collins  V.  Carlile,  205. 
Collins,  in  re,  876,  1151. 


XXVI 


INDEX    TO    CASES    CITED. 
References  are  to  Sections.. 


Collins— Matter  of,  Y93. 
V.  McArthur,  983. 
V.  Pearsall,  357. 
Collins'  Petition,  Y93. 
Collins  V.  Riggs,  Y09. 

V.  Eowe,  586,  588,  611,  933. 
,     V.  Torry,  362,  387,  636,  640. 

V.  Standish,  1212. 
Collis  V.  Day,  144. 
CoUumb  V.  Reid,  106. 
Colman  v.  Post,  101. 
Colton  Improvement  Co.  v.  Rich- 

ter,  902. 
Columbia  Bank  v.  Jacobs,  457. 
Columbia   Ins.    Co.    v.    Lawrence, 

560. 
Colwell  V.  Woods,  15. 
Coman  v.  Lakey,  51,  125. 
Combs  V.  Hawes,  18. 
Comer  v.  Allen,  635. 
Comey  v.  Clark,  1100. 

V.  Harris,  909. 
Commercial  Bank  v.  Catto,  874. 
V.  Cunningham,  204,  205. 
V.  Folty,  892. 

Ins.  Co.  V.  Spankneble,  554. 
Trust  Co.  V.  Peck,  770. 
Commonwealth     t.     Councils     of 
Pittsburgh,  355. 
Mortgage  Co.  v.  De  WaltofF,  777. 
Comstock  V.  Drohan,  582,  592,  606, 

1153. 
Concklin  v.  Hall,  1061. 
Concord  Union  M.  F.  Ins.  Co.  v. 

Woodbury,_  567,  570. 
Concordia  Savings  &  Aid  Ass'n  v. 

Read,  891. 
Condee  v.  Lee,  182. 
Condit  V.  Baldwin,  658. 

V.  Goodwin,  89,  183,  794. 
Cone  V.  Combs,  942. 
Conger  v.  Duryee,  1083. 

V.  Ring,  1046. 
Congregation  Beth-Elohim  v.  Cen- 
tral Presbyterian  Church,  129. 
Kehal  Adath  v.  Universal  Y.  & 
C.  Co.,  1049. 
Conkling  v.  Secor  Sewing  Machine 
Co.,  121,  124,  936. 
v.  Weatherwax,  78. 
Conlen  v.  Eizer,  1064. 


Connard  v.  Colgan,  91. 
Connecticut  v.  Jackson,  647. 
Connecticut  Mut.  Life  Ins.  Co.  v. 
Bultee,  29. 

V.  Tyler,  608. 
Connell  v.  Blood,  183. 
Connelly  v.  Dickson,  940. 
Conner  v.  Watson,  366. 
Connor  v.  Eddy,  27. 
Conover  v.  Hobart,  657. 

V.  Mutual  Ins.  Co.,  554. 

V.  Palmer,  9,  14,  18,  38. 
Conrad  v.  Atlantic  Ins.  Co.,  204. 
Conroy  v.  Fuller,  333. 

V.  Polstein,  950. 
Constant     v.     American     Baptist 
Home  Mission  Society,  519. 

V.  Barrett,  257. 

V.  University  of  Rochester,  513, 
514. 

V.  mite,  93. 
Continental  Ins.  Co.  v.  Reeve,  953, 

1036,  1069,  1077,  1110. 
Conway  v.  Alexander,  40. 
Conway's  Ex'rs  v.   Alexander,  31, 

33. 
Conwell  V.  McCowen,  91. 
Cook  V.  Adams,  18,  19,  738,  833. 

V.  Banker,  66,  308. 

V.  Barnes,  687. 

V.  Clark,  103. 

V.  Kraft,  66,  279,  308,  313. 

V.  Mancius,  1124. 

V.  New  Amsterdam  Real  Estate 
Ass'n,  867. 

V.  Ottawa  University,  271. 

V.  Shone,  301. 

v^  Travis,  504,  505,  506,  517,  518. 
Cookes  V.  Culbertson,  270,  273. 
Coolidge  V.  Brigham,  357. 
Coombs  V.  Jordan,  96. 
Cooper  V.  Bigly,  407. 

V.  Brook,  15. 

V.  Foss.  591,  903. 

V.  Galbraith,  504. 

V.  Hornsby,  1188. 

V.  Jackson,  29. 

V.  Newland,  320,  326,  328. 
Cope  V.  Wheeler,  77,  661,  662,  936, 

1119,  1213. 
Coppin  V.  Fernyhough,  520. 


INDEX    TO    CASES    OITED. 
References  are  to  Sections. 


XXVH 


Corbett  v.  Woodward,  332. 
Corbin  v.  Baker,  1046. 

V.  Dwyer,  153. 
Cord  V.  Hirsb,  785. 
Cordova  v.  Hood,  61,  62,  69. 
Cordts  V.  Hargrave,  584. 
Corley  v.  Lashley,  1006. 
Corlies  v.  McLagin,  1Y9,  184. 
Corn  Exchange  Bank  v.  Babcock, 

627,  630. 
Cornell  v.  Corbin,  920. 

V.  Hall,  31,  38. 

V.  Maltry,  345,  896. 

V.  Prescott,  228,  291,  594,   606, 
760. 

V.  WoodrufF,  28,  989. 
Corner  v.  Sheehan,  951,  1046. 
Corning  v.   Smith,  750,  794,  884, 

.  1074,  1111. 
Cornish  v.  Abington,  369. 
Cornog  V.  Cornog,  636. 

V.  Fuller,  368,  482. 
Corpman  v.  Baccastow,  497. 
Cort  V.  Embree,  313,  508. 
Cortlant   Savings  Bank  v.  Light- 
hall,  983,  1029. 
Corwin  v.  Collett's  Ex'rs,  393. 

V.  Wesley,  357. 
Cosgrove  v.  Troescher,  182,  183. 
Cosovoy  V.  Dimond,  532. 
Coss — Matter  of,  455. 
Costar— Matter  of,  889. 
Coster  V.  Clarke,  1054. 
Coster — Matter  of,  379. 
Costello  V.  Mead,  369. 
Costigan  v.  Newland,  1213. 
Cottrell's  Appeal,  471. 
Couch  V.  Millard,  963. 
Coudert  v.  Huerstel,  989. 
Couger  V.  Lancaster,  105. 
Coulton  V.  Jackson,  470. 
County  of  Tompkins  v.  Ingersoll, 

374. 
Courson  v.  Canfield,  922. 
Courser's  Will,  772. 
Coutant  V.   Servoss,  82,  293,  411, 

412,  908. 
Covell  V.  The  Tradesmen's  Bank, 

341. 
Cowdrey  v.  Carpenter,  1016. 

V.  Coit,  615,  917. 


Cowen  V.  King,  975. 
Cowley  V.  McLaughlin,  503. 

V.  Shelby,  80,  100,  472. 
Cox  Y.  Esteb,  902. 

V.  Hoxie,  214. 

V.  McBurney,  1119. 

V.  Eatcliffe,  24. 

V.  Wheeler,  470,  759,  1000,  1186, 
1187,  1188. 
Coy  V.  Downie,  913. 
Coyle  V.  Davis,  19,  405. 
Craddock  v.  Thurley,  1062. 
Crafts  V.  Aspinwall,  60. 
Craig  V.  Barkis,  239,  320. 

V.  Tappin,    204,    205,    209,    212, 
215. 
Crain  v.  McGoon,  420,  422. 
Cram  v.  Bradford,  853. 

V.  Hendricks,  678. 
Cramer  v.  Benton,  931,  951. 

V.  Leffen,  669,  933. 
Crane  v.  Board,  61. 

V.  Bonnell,  38. 

V.  De  Camp,  15. 

V.  Deming,  211, 

V.  Evans,  378. 

V.  Gruenwald,  378. 

V.  Hubbel,  688. 

V.  McDonald,  724. 

V.  Stiger,  1035. 

V.  Turner,  50,  77,  319,  338,  482, 
484,  505,  524,  526. 

V.  Ward,  240. 
Craver  v.  Jermain,  148. 

V.  Wilson,  938. 
Crawford  v.  Edwards,  582. 
Cremer  v.  Higginson,  384. 
Cresco  Realty  Co.  v.  Clark,  245. 
Cressinger  v.  Dessenburgh,  93. 
Cresson  v.  Stout,  183. 
Crippen  v.  Culver,  1061. 

V.  Heermance,  54,  401,  649,  666, 
'687,  688. 

V.  Morrison,  192. 
Critcher  v.  Walker,  36. 
Crocker  v.  Crocker,  336. 

V.  Gollner,  1022,  1043. 
Crocker  v.  Lewis,  1110. 

V.  Whitney,  132,  133,  386. 
Croft  V.  Bunster,  332,  334. 
Crofts  V.  Crofts,  697. 


XXVlll 


INDEX    TO    CASES    CITED. 
References  are  to  Sections. 


Crofut  V.  Wood,  520. 
Crogan  v.  Spence,  Y94. 
Croghan  v.  Livingston,  824. 

V.  Miner,  73. 
Crombie  v.  Eosenstock,  305,  1108. 
Cromwell   v.    Brooklyn    Fire   Ins. 
Co.,  560,  570. 

V.  Foster,  1122. 

V.  Hull,  992. 

V.  MacLean,  794. 
Croner  v.  Cowdrey,  749,  1088. 
Crooke  v.  O'Higgins,  785. 
Crocker  v.  Holmes,  438,  729. 
Crosby    v.    Workingmen's    Ass'n, 

779. 
Crote  V.  Benzinger,  87. 
Crowe  V.  Lewin,  614. 

V.  Malba  Land  Co.,  920. 
Crowell  V,  Currier,  591,  619. 

V.  Hospital  of  St.  Barnabas,  619. 
Crusoe  on  the  dimise  of  Blencome 

V.    etc,  167. 
Cullineck  v.  Swindell,  186. 
Cullum  V.  Erwin,  316 
Culver  V.  Badger,  584,  613. 

v.  Bigelow,  655. 

V.  Harper,  637. 

V.  Sisson,  105. 
Cumberland  v.  Codrington,  284. 

Coal  Co.  V.  HofPman,  1046. 

Co.  V.  Sherman,  1046. 
Cumming   v.    Middletown,  Union- 
ville  &  W.  G.  E.  E.  Co.,  762. 
Cunningham  v.  Buckingham,  518. 

V.  Cassidy,  298,  1006, 1008,  1032. 

V.  Knight,  305. 

V.  Whitford,  154,  155. 
Cupfer  V.  Frank,  881. 
Curlette  v.  Olds,  890,  1150. 
Currie  v    Cowles,  931. 
Curry  v.  Schmidt,  179. 
Curtis  V.  Bush,  615,  914,  917. 

v.  Finn,  99. 

V,  Gooding,  1083. 

V.  Hitchcock,  803,  813. 

V.  Leavitt,  680. 

V,  McDougal,  144. 

V.  Moore,  334,  358,  392,  524. 

V.  Murphy,  776. 

V.  Eoot,  303,  304. 

V.  Tyler,  590,  594,  792,  878. 


Curtis  V.  Williamson,  585. 
Curtiss  V.  Tripp,  419. 
Cushman  v.  Luther,  101. 
Cuthbert  v.  Haley,  662. 
Cutler  V.  Ammon,  71. 

V.  Davenport,  77,  321. 
Cutting  V.  Lincoln,  1121. 
Cutts  V.  Guild,  343. 
Cuyler  v.  Wallace,  330. 

Dailey  v.  Abbott,  253. 

Daily  v.  Kingdon,  834,  871,  890. 

Dale  V.  McEvers,  279,  702,  708. 

Dalton  V.  Smith,  756. 

Daly  v.  Burchell,  785,  805,  813. 

V.  Jacott,  996. 
Daniel  v.  Coker,  263. 
Daniels  v.  Colvin,  213. 
Danner  Land  and  Lumber  Co.  v. 

Ins.  Co.,  19. 
Danzeisen's  Appeal,  13. 
Danziger  v.  Deline,  85. 

V.  Simonson,  810. 
Darby  v.  Freedman's  Savings,  etc., 

,Co.,  634. 
Darcy  v.  Blake,  947. 
Darling  v.  Eogers,  86. 
Darmstadt  v.  Manson,  1150. 
Darst  V.  Bates,  220,  300. 

V.  Gale,  463. 
Dart  V.  McAdam,  928. 
Darvin  v.  Hatfield,  733. 
Dauchy  v.  Bennett,  702,  704,  705. 
Daughady  v.  Paine,  69. 
Davenport  v.  Cummings,  98. 

V.  Shants,  190,  192. 

V.  Turpin,  772,  888. 

V.  Widowell,  902. 
Davidson  v.  Fox,  46,  484. 
Davies  v.  Austin,  334,  666. 

V.  New  York  Concert  Co.,  763. 
Davis  V.  Barr,  334. 

V.  Bean,  279. 

V.  Bechstein,  334,  346,  893. 

V.  Clark,  920. 

V.  Dendy,  276,  277. 

V.  Dresback,  IS. 

V.  Duffie,  722,  734. 

V.  Eastman,  18. 

V.  Fargo,  386. 

V.  Hamilton,  69. 


INDEX    TO    CASES    CITED. 
References  are  to  Sections. 


XXIX 


Davis  V.  Hardy,  608. 

V.  Hulett,  582. 

V.  Ins.  Co.,  558. 

V.  Maynard,  414. 

V.  Pearson,  67. 

V.  Rosenweig,  65. 

V.  Winn,  699. 
Davidson  v.  Fox,  46. 
Davidson  v.  Weed,  1082. 
Davison  v.  De  Freest,  919,  1119. 
Daws  V.  Craig,  460,  461. 
Day  V.  Duflham,  16,  497. 

V.  Perkins,  42,  178,  186,  835. 

V.  Mooney,  388,  583. 

V.  Seeley,  151. 

V.  Strong,    424,    430,    433,    703, 
709. 

V.  Tovpn    of    New    Lots,    1118, 
1128. 
Dayhuff  v.  Dayhuff,  73. 
Dayton  v.  Melick,  920. 
Dazian  v.  Meyer,  950. 
Dean  v.  Anderson,  46. 

V.  Applegarth,  245. 

V.  Walker,  605. 

V.  Metropolitan  Elev.  E.  Co.,  19, 
623. 
Deane  v.  Hutchinson,  482. 
Dearborn  v.  Cross,  216. 
De  Armond  v.  Preachers'  Aid  Soc, 

641. 
De  Blase  v.  Hartfield,  867. 
Decker   v.    Boice,    509,    524,    526, 
1174,  1189,  1201. 

V.  Clark,  482. 

V.  Gardner,  941. 

V.  Leonard,  37. 

V.  Zeluff,  434. 
De  Forest  v.  Farley,  1004,   1061, 
1073,  llOL 

V.  Fulton  Fire  Ins.  Co.,  560. 

V.  Peck,  739. 
De  Garmo  v.  Phelps,  745,  1070. 
Degermand  v.  Chamberlin,  584. 
De  Graaf  v.  Cochrane,  285. 
De  Grant  v.  Graham,  1140. 
Dela  V.  Stanwood,  267. 
Delacroix  v.  Bulkley,  216. 
Delancey  v.  Stearns,  338,  508. 
Delaplaine  v.  Lewis,  785. 
De  Lashmitt  v.  Sellwood,  1085. 


De   La   Vergne  v.   Evertson,   966, 

975. 
Delaware  Bank  v.  Jarvis,  357,  789. 

&  H.  Canal  Co.  v.  Bonnell,  934. 
Del.,  L.  &  W.  E.  E.  Co.  v.  Burk- 
hard,  225. 

V.  Scranton,  1025. 
Delespine  v.  Campbell,  772. 
De  Leuw  v.  Neely,  857. 
Delisi  V.  Ficarrotta,  1049. 
De  Lisle  v.  Herbs,  389. 
Demaray  v.  Little,  1035. 
Demanville  v.  Mann,  165. 
Demarest  v.  Berry,  269. 

V.    Wynkoop,    712,    1165,    1200, 
1208,  1209. 
Dimon  v.  Dunn,  501. 
Demott  V.   Stockton  Paper  Ware 

Mfg.  Co.,  479. 
Dempsey  v.  Johnson,  263. 

V.  MoKenna,  52. 
Den  V.  Wright,  253. 
Denham  v.  Cornell,  1119,  1121. 

V.  Cudlipp,  655. 
Denick  v.  Hubbard,  235. 
Denike  v.  N.  Y.  &  E.  Lime,  etc., 

Co.,  124. 
Denston  v.  Morris,  914. 
Denton  v.  Cole,  361. 

v.  Nanny,  638,  771,  772,  1115. 

V.  Noyes,  827. 

V.  Ontario   County   Nat.   Bank, 
1135. 
Depew  V.  Dewey,  1027,  1197. 
De  Pierras  v.  Thorn,  47. 
Derby  v.  Brandt,  959. 
De  Euyter  v.  St.  Peter's  Church, 
118,  1110. 

V.  The  Trustees  of  St.  Peter's 
Church,  102,  128,  1129. 
Despard  v.  Walbridge,  18. 
De  Stuckle  v.  Tehuantepec  E.  E. 

Co.,  973. 
Detweiler  v.  Breckenkamp,  239. 
Deutch  V.  Haab,  1161,  1207,  1217. 
Devlin  v.  Murphy,  616. 

v.  Shannon,  665,  673. 
Devitt  V.  Sullivan,  1076. 
Dewey  v.  Brownell,  271,  274. 

V.  Ingersoll,  408. 


XXX 


INDEX   TO    CASES    CITED. 
References  are  to  Sections. 


De  Witt  V.  Brisbane,  938. 

V.  Van  Sickle,  334,  345. 
De  Wolf  V.  Capital  City  Ins.  Co., 
551. 

V.  Johnson,  649,  669,  670. 

V.  Sprague,  17. 
Dewsnap  v.  Matthews,  772,  783. 
Dey  V.  Dunham,  497,  513. 
Dey  Ermand  v.  Chamberlain,  613. 
Dezell  V.  Odell,  351. 
Dial  V.  Eeynolds,  73. 
Dias  V.  Merle,  722,  724. 
Dibble  v.  Richardson,  413. 
Dibbles  v.  Mitchell,  17. 
Dick  V.  Ins.   Co  544,  577. 

V.  Livingston,  697. 

V.  Maury,  479. 
Dickason  v.  Williams,  387. 
Dicke  V.  Wright,  89. 
Dickerman  v.  Lust,  811. 
Dickerson  v.  Small,  984. 

V.  Tillinghast,  508. 
Dickey  v.  Land  Co.,  689. 
Dickinson  v.  Blake,  78,  885. 

V.  Codwise,  634. 
Dickson  v.  Chorn,  293. 

V.  Frazer,  990. 
Dietz  V.  Parish,  973. 
Dillaye  t.  The  Commercial  Bank 

of  Whitehall,  343. 
Dillon  V.  Anderson,  408,  519. 
Di  Lorengo  v.  Dragone,  1100. 
Dime   Savings  Bank  of  Brookljra 
V.  Crook,  749. 

V.  Pettit,  996. 
Dimon  v.  Bridge,  242. 

V.  Dann,  242. 
Dingley  v.  Bank  of  Ventura,  49, 

59. 
Dings  v.  Parshall,  431,  472,  692, 

759. 
Dinklespiel  v.  Franklin,  353. 
Distilled  Spirits,  The,  408,  519. 
Divenger  v.  Branigan,  53. 
D'lvernois  v.  Leavitt,  153. 
Dix,  Van  Wyck,  664,  665,  674. 
Doctor  V.  Smith,  752. 
Dodd  V.  Neilson,  17,  772,  1054. 

V.  Parker,  486. 
Dodge  V.  Crandall,  216,  217,  893. 

V.  Manning,  306. 


Dodge  V.  Perkins,  100. 

V.  Wellman,  13. 
Doe  V.  Beavan,  167. 

V.  Carter,  167. 

V.  Hogg,  167. 

V.  Vallejo,  902. 
Doherty  v.  Stimmel,  513. 
Dollard  v.  Taylor,  1043. 
Dolman  v.  Cook,  661. 
Donnington  v.  Meeker,  656. 
Donohue  v.  Chase,  265. 
Donovan  v.  Twist,  27. 
Doody  V.  Pierce,  384. 
Dooley  v.  Potter,  698. 
Doolin  v.  Ward,  1049. 
Doolittle  v.  Lewis,  375,  376,  766, 

767,  1160,  1165,  1189. 
Door  V.  Dudderar,  193. 
Dorr  V.  Leach,  750. 

V.  Peters,  580,  586,  592. 

V.  Harrahan,  590. 
Doty  V.  Baker,  639. 

V.  Norton,  725. 
Doubleday  v.  Kress,  378. 
Dougan  v.  Evansville  &  T.  H.  E. 

E.  Co.,  240. 
Dougherty  v.  Colgan,  34,  273. 
Douglas  V.  Bishop,  405. 
Douglass  V.  Cross,  587. 

V.  Durin,  367. 

V.  Houston,  1119. 

V.  Miller,  504. 

V.  Peele,  300,  485. 

V.  Satterlee,  323,  372. 

V.  Wells,  617. 

V.  Woodworth,  1067,  1114. 
Douw  V.  Keay,  837. 
Dow  V.  Nealis,  961. 
Dowe  V.  Schutt,  655. 
Downard  v.  GrofF,  172 
Downer  v.  Pox,  472. 

V.  Smith,  29. 
Downing  v.  Marshall,  971. 
Downs  V.  Hopkins,  1046. 
Dows  V.  .Congdon,  730,  1043. 

V.  Morewood,  385. 
Doyle  V.  Peerless  Pet  Co.,  506. 
Dozier  v.  Mitchell,  269,  902,  1046. 
Drake  v.  Barker,  519. 

V.  Paige,  468,  1070. 

V.  Wright,  492. 


INDEX    TO    CASES    CITED. 
References  are  to  Sections. 


XXXI 


Draper  v.  Mann,  405. 

V.  Pratt,  770. 

V.  Eomeyn,  230. 

V.  Stouvenel,  624. 

V.  Trescott,  231,  679,  6'85. 
Drew  V.  Lockett,  468. 
Drexell  v.  Tyrrell,  939. 
Driggs  V.  Simson,  402. 
Drury  v.  Clark,  785,  791,  837. 
Dubois's  Appeal,  324. 
Dubois  V.  Hull,  57,  62,  72. 

V.  Schaffer,  455. 
Dubusson  v.  Folkes,  230. 
Dudgeon  v.  Smith,  1132. 
Dudley  v.  Bergen,  455. 

V.    Congregation    of    the    Third 
Order  of  St.  Francis,  127,  131 
833. 
Duer  V.  Fox,  826. 
Duff— Matter  of,  1043. 
Duffus   V.    Howard   Furnace    Co., 

183. 
Duffy  V.  McGuinness,  389. 
Dugan  V.  Sharkey,  1045. 
Dukes  V.  Turner,  698. 
Dumell  V.  Ferstagge,  220. 
Dumond  v.  Church,  794. 
Duncan  v.  Dodd,  1029,  1040,  1042. 

V.  Miller,  902. 
Duncomb   v.    New    York,    Housa- 

tonic  &  N.  E.  R.  Co.,  123. 
Dunham  v.  Cudlipp,  655. 

V.  Day,  220,  413,  414,  497. 

V.  Minard,  434,  1059. 

V.  W.   Steele  Packing  Co.,  300. 
Dunkley  v.  Van  Buren,  876. 
Dunlop  V.  Avery,  484,  560,  561. 

V.  James,  295,  472. 

V.  Mulry,  1062. 
Dunn  V.  O'Connor,  508. 

V.  Parsons,  412. 

V.  Sharpe,  240,  896. 

V.  Snell,  29. 
Dunning  v.  Fisher,  614,  615,  916, 
1083. 

V.  Leavitt,  260,  614,  615,  916. 

V.  Merrill,  662. 

V.  Ocean  Nat.  Bank,  1119,  1120, 
1216. 
Dunshee  v.  Parmalee,  220. 


Duntz   V.    Granger   Brewing    Co., 

182,  191. 
Durant  v.  Kenyon,-  80. 
Durante  v.  Eannoco,  469. 
Durham  v.  Bishoff,  617. 

V.  Chapin,  877. 
Durkee  v.  Powell,  182. 

V.  Nat.  Bank  of  Fort  Edwards, 
508. 
Durnherr  v.  Eau,  605,  642. 
Duryea  v.  Mackey,  154,  749. 
Dusenbury   v.    Hulbert,    125,    304, 

306,  908. 
Dutch   Church   in   Garden   Street 
V.  Mott,  129. 
V.  Mott,  127. 
Dutton  V.  Ives,  332. 
Duval  V.  Covenhoven,  489. 
Du  Val  V.  Johnson,  88. 
Dwight  V.  Newell,  66. 

V.  Phillips,      809,      1070,     1162, 

1209,  1210. 
V.  Webster,  240,  247. 
Dyett  V.   Central  Trust  Co.,  620, 
621. 
V.  Pendleton,  917. 
Dyke  v.  Spargur,  41. 

Eagan  v.  Engeman,  291. 

Eagle   Beneficial   Society   Appeal, 

490. 
Eagle   Fire  Ins.   Co.   v.    Cammet, 
776,  779. 
V.  Lent,  144,  749,  750,  771,  794, 

909,  914,  1074,  1111. 
V.  Pell,  279,  398,  708. 
Eagle  Ins.  Co.  v.  Flanagan,  1096, 

1099. 
Fames  v.  Hardin,  18. 
Earle  v.  David,  1154. 
V.  Hammond,  688. 
V.  Eafalovitz,  455. 
Earnshaw  v.  Stewart,  438. 
Eastburn  v.  Kirk,  963. 
East  India  Co.  v.  Atkyns,  9. 
Eastman  v.  Shaw,  656. 

V.  Thayer,  729. 
East  New  York  Eefrigeration  and 
Woodworking  Co.  v.  Halpern, 
1069. 


XXXll 


INDEX   TO    OASES   CITED. 
References  are  to  Sections. 


Easton  v.  Pickersgill,  990,  991. 
Eaton  V.  Jaques,  165, 

V.  Simonds,.277. 

V.  Truesdail,  100. 

V.  Wells,  968,  969. 
Eaves  v.  Estes,  190,  192. 
Ebert  v.  Hanneman,  1059. 
Eckerson  v.  Vollmer,  823. 
Eckert  V.  McBee,  40. 
Eckford  v.  De  Zay,  19. 
Eddy  v.  Graves,  216. 

V.  London  Assurance  Corp.,  559. 

V.  Traver,  295,  406. 
Edgerly  v.  Emerson,  468. 
Edgington,  Adm'r,  v.  Hefner,  451. 
Edrington  v.  Harper,  38. 
Edwards  v.  Bodine,  914,  919. 

V.  THe    Farmers    Fire    Ins.    & 
Loan  Co.,  422,  718,  1158. 

V.  McKernan,  482. 

V.  Wall,  19. 
Egan  V.  Buellesbach,  1051. 
Eggeman  v.  Harrow,  317. 
Eidlitz  V.  Doctor,  983. 

V.  Lancaster,  942. 
Eiland  v.  Radford,  38. 
Eisenberg  v.  Albert,  227. 
Eisman  v.  Eonner,  533. 
Eitel  V.  Bracken,  348,  352. 
Elder  v.  Eouse,  105. 
Eleventh    Avenue, — Matter    open- 
ing of,  160. 
Eleventh  Ward   Savings  Bank  v. 

Hay,  300. 
Elias  Brewing  Co.  v.  Gass,  532. 
Elias  V.  Verdugo,  752. 
Elliott   Five   Cent   Savings  Bank 
V.   Commercial  Union  Assur- 
ance Co.,  572. 
Elliott  V.  Plattor,  61. 

V.    Wood,    16,    686,    738,    1161, 
1164,  1186,  1189. 
Ellis,  Adm'r,  v.  Lamme,  316. 
Ellis  V.  Horrman,  516. 

V.  Johnson,  582. 

V.  Johnson,  Trustee,  617. 

V.  Kreutsinger,  560. 

V.  Lindley,  455. 

V.  Messervie,  334. 

V.  Salomon,  1110. 


Ellison  V.  Pecare,  1015. 
Ellsworth  V.   Lockwood,  431,  468, 
704,  705,  759,  1007, 1010,  1011, 
1185,  1187. 
Elmendorf  v.  Lockwood,  785. 
Elmer  v.  Loper,  277. 
Elsberry  v.  Boykin,  91. 
Elston  V.  Piggott,  1047. 
Elsworth  V.  Woolsey,  1113. 
Elterman  v-.  Hyman,  65,  1057. 
Elwell  V.  Grand  Street  &  Newton 
E.  R.  Co.,  169. 

V.  Chamberlin,  679. 

V.  Eobbins,  975,  1132. 
Elwood  V.  Diefendorf,  232. 

V.  Woolcott,  239. 
Ely  V.  Bush,  367. 

V.  Collins,  1114. 

V.  Ely,  577. 

V.  Mathews,  1052,  1058. 

V.  McNight,  334,  580,  607. 

V.  Scofield,  358,  442,  445,  524. 

V.  Wilcox,  518. 
Emanuel  College  v.  Evans,  8. 
Embree  v.  Cort,  508. 
Emerson  v.  E.  &  N.  A.  E.  E.  Co., 

171. 
Emery  v.  Gordon,  379. 
Emigrant  Ind.  Sav.  Bank  v.  Clute, 
480,  750. 

V.  Goldman,  750,  752,  784,  794, 
1074,  1075,  1110,  1111. 

V.  Eegan,  1115. 
Emmons  v.  Hinderer,  174,  193. 
Empire    City    Bank— Matter    of, 
153. 

Sav.  Bank  v.  Silleck,  821, 
Endel  v.  Walls,  15,  256. 
Engle  V.  Haines,  292. 

V,  Underbill,  1150,  1156, 
English  V.  Carney,  315,  316. 
Ennis  v.  Harmony  Fire  Ins.  Co., 

567. 
Enos  V.  Sutherland,  22. 
Ensign  v.  Colburn,  174,  193, 

V.  Ensign,  19. 
Ensworth  v.  King,  92. 

V,  Lambert,  771,  904. 
Foster   v,    Beardsley    Scythe   Co,, 
500. 


INDEX    TO    CASES    CITED. 
References  are  to  Sections. 


XXXlll 


Equitable  Life   Ass.   Sy.  v.  Bost- 
wick,  588. 

V.  Ouyler,  684,  929,  932. 

V.  Hughes,  9Y4. 

V.  Stevens,  769,  876,  1149,  1150, 
1155. 

V.  Toplitz,  989. 

V.  Von  Glahn,  279. 
Erie    County    Savings    Bank    v. 
Eoop,  293. 

V.  Schuster,  794. 
Erskine  v.  Townsend,  24. 
Erwin  v.  Loper,  285. 

V.  Shuey,  88. 
Eschmann  v.  Alt,  772,  824. 
Estevez  v.  Purdy,  101,  659. 
Eterman  v.  Hyman,  637. 
Etna  Ins.  Co.  v.  Finch,  758. 
Ettlinger  v.  Persian  Kug  &  Car- 
pet Co.,  763. 
Etzler  V.  Evans,  460. 
Evans  v.  Ellis,  334. 
Evans  Gas  Light  Co.  v.  State  ex 
rel,  Reitz,  403. 

V.  Kimball,  389. 

y.  White,  309. 
Everitt  v.  Huffman,  863. 

V.  Strong,  320,  323. 
Evert  V.  McBee,  33. 
Evertson  v.  Booth,  297,  324. 

V.  Central  Bank,  473. 

V.  Evertson,  334,  508. 

V.  Johnson,  983. 

V.  McMuUen,  477. 

V.  Sawyer,  165. 

V.  Tappen,  640. 
Excelsior  Brewing  Co.   v.   Smith, 
185,  187. 

Eire  Ins.  Co.  v.  Eoyal  Ins.  Co. 
of    Liverpool,    544,    558,    571, 
574,  575,  577. 
Exchange  Eire  Ins.  Co.  v.  Early, 

854,  858. 
Eyster  v.  Gaff,  774. 
Eyreng  v.  Hercules,  289,  291,  856. 

Fagen  v.  Davison,  1056. 
Falls  v.  Conway  Ins.  Co.,  695. 
Fair  v.  Brown,  29. 
Fairbank  v.  Cudworth,  197. 


Fairchild  v.  Fairchild,  106. 

V.  Lynch,  387,  582,  587,  611. 
Fairfield  Savings  Bank  v.  Chase, 

519. 
Fake  v.  Eddy,  103. 

V.  Smith,  357. 
Falkner  v.  Printing  Co.,  944,  951, 

968. 
Fallkill  Nat.  Bank  v.  Sleight,  225. 
Fancher  v.  Bonfils,  1113. 
Fanning  v.  Dunham,  682,  683,  726. 
Fanshawe  v.  Lane,  114. 
Fargo  V.  Ames,  107. 
Farmers'  Loan  and  Trust  Co.  v. 
Bankers    &    Merchants    Tele- 
graph Co.,  738,  743,  744,  852. 

V.  Carroll,  15. 

V.  Dickson,  802,  804. 

V.  Hendrickson,  168. 

V.  Hoffman  House,  762,  770. 

V.  Maltby,  306,  482,  506. 

V.  Millard,  975. 

V.  New   York    Northern   E.    R. 
Co.,  762,  893. 

V.  Seymour,  1020,  1096,  1099. 

V.  Staten  Island  Belt  Line  R.  R. 
Co.,  942,  958. 

V.  Walworth,  381,  444,  446. 
Farmers'  and  Merchants'  Bank  v. 
Smith,  18,  19. 

Nat.  Bank  of  Salem  v.  Fletcher, 
357. 
Earnham  v.  Mallory,  878. 
Farr  v.  Nichols,  204,  205,  213. 
Farrar  v.  Chauffetete,  182. 
Farrell  v.  Noel,  1027. 
Fassett  v.  Mulock,  289,  320. 

V.  Smith,  208,  455,  460. 
Faulkner  v.  Cody,  18,  744. 

V.  Overturf,  835. 
Faure  v.  Winans,   279,  282,   562,, 

569,  708,  857. 
Fay  V.  Grimsteed,  681. 

V.  O'Neill,  818. 

V.  Valentine,  729. 
Feeters  v.  Lamborn,  228. 
Feist  V.  Block,  581,  1056. 
Feldblum  v.  Laurelton  Land  Co., 

65. 
Feldman  v.  Beirer,  328,  384,  415. 

V.  Gamble,  94. 


XXXIV 


INDEX   TO    CASES    CITED. 
References  are  to  Sections. 


Feldman  v.  Rockford  Co.,  359. 
Fellows  V.  Commissioners  of  Loans 
of  Oneida  Co.,  658. 

V.  Harrington,  103. 

V.  Longyor,  659. 

V.  Prentiss,  226. 
Fells  V.  Barbour,  29. 
Felton  V.  Brooks,  570. 

V.  Smith,  61. 
Felts  V.  Martin,  1118. 
Fenno  v.  Sayre,  504. 
Ferdon  v.  Miller,  623. 
Fergus  v.  Wilmarth,  572. 
Ferguson  v.  Crawford,  827,  885. 

V.  Ferguson,  865. 

V.  Hamilton,  348. 

V.  Kimball,  952,  1014,  1164. 

V.  Smith,  823. 

V.  Wagner,  424. 

V.  Wooley,  1212. 
Fern  v.  Osterhout,  794. 
Ferrer  v.  Pyne,  914,  924. 
Ferris  v.  Crawford,  228,  291^  606, 
759. 

V.  Ferris,  240,  248. 

V.  Hard,  645. 

V.  Hendrickson,  382. 

V.  Houston,  24,  253. 

V.  Spooner,  738,  741,  742. 
Ferry  v.  Sampson,  1057. 
Fessler's  Appeal,  13,  206. 
Fetes  V.  O'Loughlin,  99. 
Fiacre  v.  Chapman,  280. 
Fiedler  v.  Darrin,  18,  37,  649,  650, 

666,  681. 
Field  V.  Hawxhurst,  1122. 
Fielder  v.  Varner,  1213. 
Fields  V.  Helms,  727. 
Fifth   Avenue   Bank   v.    Cudlipp, 

794. 
Fink  V.  Wallach,  821. 
Finley  v.  Simpson,  582,  590 
Finn  v.  Lally,  691,  692. 

V.  Smith,  979,  989. 
Firestone  v.  The  State,  1110. 
First  Nat.  Bank  v.  Bryan,  332. 

V.  Essex,  393. 

V.  Hayzlett,  309. 

V.  Keller,  912. 

V.  Eobinson,  912. 


First    Nat.    Bank   of   Batavia  v. 
Tarbox,  111. 

of     Canandaigua     v.     Garling- 
house,  627. 

of  Corry  v.  Stiles,  344. 

of  Patterson  v.  Byard,  208. 

of  Eichfield  Springs  v.  Keller, 
97. 

of  Towanda  v.  Eobinson,  911. 

of  Waterloo  v.  Elmore,  133. 
Fish  V.  Dodge,  580. 

V.  French,  332. 

V.  Hayward,  216,  228. 

V.  Howland,  61,  68. 
Fisher  v.  Beckwith,  91. 

V.  Bishop,  902. 

V.  Hepburn,  153. 

V.  Hersey,  1036,  1043,  106q. 

V.  Johnson,  472. 
Fisher— Matter  of,  359. 
Fisher's  Ex'r  v.  Mossman,  521. 
Fisk  V.  Duncan,  915. 

V.  Potter,  59,  68,  69,  307. 
Fiske  V.  Tolman,  586,  588. 
Fitch  V.  Cotheal,  362,  387,  634. 

V.  Forman,  371. 

V.  McDowell,  415,  1110. 

T.  Remer,  661. 

V.  Wetherbee,  17. 
Fitchburg  Savings  Bank  v.  Ama- 
zon Ins.  Co.,  547. 
Fithian  v.  Corwin,  322. 
Fitzmahoney  v.  Caulfield,  440. 
Fitzsimmons  v.  Beam,  649. 
Flagg  v.  Mann,  34,  516,  518. 

V.  Munger,  470,  610,  616. 
Flanders  v.  Eosoff,  52. 
Fleischauer  v.  Doellner,  609. 
Fleischman  v.  Stern,  348,  666. 
Fleishman  v.  Tilt,  771. 
Fleming  v.  Bumham,  1056,  1057. 

V.  Gilbert,  216. 
Fletcher  v.  Carpenter,  328. 

V.  Chase,  475. 

V.  Holmes,  23,  729. 

V.  Krupp,  943. 

V.  McKeon,  951. 

V.  Morey,  47. 
Fliess  V.  Buckley,  1100,  1107,  1119. 
Flint  V.  Winter  Harbor  Land  Co., 
591. 


INDEX   TO    CASES    CITED. 
References  are  to  Sections. 


XXXV 


Flower  y.  Elwood,  315,  413. 
Floyer  v.  Livingston,  691. 
riynn  v.  Powers,  145,  629,  909. 
Fogarty  v.  Fogarty,  264. 

V.  Sawyer,  24. 
Fogal  V.  Pirro,  253,  273,  690,  698, 

711,  712,  715,  728. 
Foley  V.  Foley,  270. 

V.  Eose,  316. 
FoUett  V.  Hall,  309. 
Fonda  v.  Chapman,  155. 
Foote  V.  Lathrop,  823. 
Forbes  v.  Eeynard,  366,  434. 
Ford  V.  Cobb,  179,  191. 

V.  David,  604. 

V.  Olden,  30,  695. 

V.  Smith,  72. 

V.  Stuart,  320,  324. 
Foreman  v.  Foreman,  1119. 
Forman  v.  Marsh,  1121. 
Forrester  v.  Parker,  499. 
Forstall  v.  Blanchard,  385. 
Fort  V.  Burch,  300,  336,  509,  510, 

512,  513,  523,  526,  1077. 
Fort  Miller  Pulp  &  Paper  Co.  v. 

Bratt,  928. 
Fortier  v.  New  Orleans  Nat.  Bank, 

133. 
Fosdick  V.  Lyons,  1132. 
Foster  v.  Beals,  356,  358,  379. 

v.  Fouat,  313. 

v.  Hughes,  248,  249,  703. 

V.  Paine,  414. 

V.  Powers,  69. 

V.  Eeynolds,  205. 

V.  Townshend,  893,  959. 

V.  Union  Bank,  1083. 

V.  Van  Eeed,  328,  558,  571,  575. 
Foster's  Appeal,  110,  305. 
Fouch  V.  Wilson,  61. 
Fougera  v.  Moissen,  938. 
Fountain  v.  Bookstaver,  24. 
Fowler  v.  Bush,  415. 

V.  Fay,  387. 

v.  Hoffman,  562. 

V.  Johnson,  1179. 

V.  Merrill,  504. 

V.  Scully,  132. 

V.  Wood,  634. 
Fowley  v.  Palmer,  562,  567. 
Fox,  Adm'r,,  V.  Fraser,  17. 


Fox  V.  Brainbridge,  835. 

V.  Lipe,  84,  253,  259,  1158 

V.  Parker,  225. 

V.  Wray,  382,  462. 
Francis    v.    Church,    1027,    1035, 
1042. 

V.  Watkins,  1065. 
Frank  v.  Davis,  876. 
Frank  v.  New  York,  Lake  Erie  & 
Western  E.  E.  Co.,  961. 

V.  Schloss,  896. 

V.  Tuozzo,  378. 

V.  Wessels,  861. 
Frankenstein  v.  Hamburger,  1110. 
Frankland  v.  Moulton,  186,  192. 
Franklin  Bank  v.  Pratt,  364. 
Franklin  v.  Beegle,  772,  783. 

V.  Diclemente,  1058. 

v.  Hayward,  388,  403,  888. 

V.  Gorham,  697. 
Franklin  Savings  Ins.  Co.  v.  Cen- 
tral Ins.  Co.,  552. 
Franklin  v.  Talmadge,  492. 
Franklin  Trust  Co.  v.  N.  A.  E.  E. 

Co.,  1098. 
Franklin  v.  Van  Cott,  1112,  1126, 

1128,  1130. 
Franklyn  v.  Hayward,  1087,  1135. 

1138. 
Fraser  v.  Prather,  273,  842. 
Frayser  v.   Trustees   Indiana   As- 

bury  University,  216,  218. 
Frazier  y.  Swimm,  1041. 
Frecking  v.  Eoland,  626. 
Freedman  v.  Gamble,  689. 

V.  Safran,  806,  808,  1061. 
Freehold      Construction      Co.      v. 

Bernstein,  774. 
Freeman  v.   Auld,   214,  586,   669, 
934,  935. 

V.  Munns,  1023. 

V.  Peay,  92. 

V.  Schroeder,  300,  1112. 
Freeson  v.  Bissell,  76. 
Freifeld  v.  Mankowski,  82. 
Freiot  v.  La  Fountaine,  642. 
Freligh  v.  Piatt,  129. 
Frelinghuysen  v.  Colden,  750,  794, 

940,  943,  959,  1074,  1088. 
French  v.  Baron,  276. 

V.  Burns,  15. 


XXXVl 


INDEX   TO    CASES    CITED. 
References  are  to  Sections. 


Prencli  v.  De  Bow,  457. 

V.  French,  881. 

V.  Kennedy,  103,  647. 

V.  New,  838,  877. 

V.  O'Brien,  508. 

V.  Eow,  248. 

V.  Shoemaker,  784. 

V.  Shotwell,  668. 

V.  Stone,  457. 
Friemansdorf  v.   Watertown   Ins. 

Co.,  566. 
Frickee  v.  Donner,  230. 
Frieze  v.  Ohapin,  1190. 
Frink  v.  Adams,  21. 

V.  Hampden  Ins.  Co.,  567. 

V.  Le  Eoy,  253. 

V.  Thompson,  1207. 
Frisbee  v.  Thayer,  25. 

V.  Lamed,  224,  400,  415. 
Frost  v.  Beekman,  314,  486,  497, 
502,  517,  520. 

T.  Bevins,  697,  1018. 

V.  Frost,  298. 

V.  Koon,    412,    752,    837,    1074, 

nil. 

V.  Myrick,  1035. 

V.  Peacock,  638,  1115. 

V.  Tonkers    Savings    Bank,    50, 
309,   319,  387,   424,  430,   432, 
433,  472,  603,  702,  703,  704, 
706. 
Fryatt  v.  The  Sullivan  Co.,  191. 
Frye  v.  Bank  of  Illinois,  212. 
Fryer    v.    Kookefeller,    835,    1059, 

1062. 
Fuhrman  v.  Loudon,  489. 
Fullam  V.  Stearns,  183,  190. 
Fuller  V.  Brown— Matter  of,  1025, 
1027. 

V.  Hunt,  934. 

V.  Scribner,  809. 

V.  Van  Geesen,  777,  1053,  1077. 
Fullerton  v.  McCurdy,  31,  38. 
Fulton  V.  Matthews,  218,  235*. 

v.  Whitney,  1046. 
Funk  V.  McEeynold's  Adm'r,  315. 

V.  Murphy,  698. 
Furbish  v.  Sears,  102. 
Furnas  v.  Durgin,  592. 
Furniss  v.  Ferguson,  357. 


Gabbert  v.  Schwartz,  332. 

GafEney  v.  Hicks,  616. 

Gage  V.  Brewster,  709,  728,  771, 

1083,  1086. 
Gahn    V.    Niemcewicz,    224,    225, 

227,  292,  293,  418,  634. 
Galatain  v.  Erwin,  931,  932. 
Gallagher  v.  Egan,  841,  963,  967. 
Gallatian  v.  Cunningham,  835,  931. 
Gallatin  County  v.  Beattie,  23. 
Galpin  v.  Page,  1073. 
Galway  v.  Fullerton,  109. 
Gannon  v.  MeGuire,  91. 
Gans  V.  McGowan,  357. 

V.  St.  Paul  Ins.  Co.,  557. 

v.  Thieme,  458,  469,  473. 
Gansen  v.  Tomlinson,  485. 
Gantt  V.  Gantt,  361. 
Gantz  V.  Tolas,  1169. 
Ganz  V.  Lancaster,  685. 
Garanflo  v.  Cooley,  172. 
Garber  v.  Henry,  215. 
Gardiner   v.    Schermerhorn,   1034, 

1039,  1041. 
Gardner  v.  Astor,  387. 

v.  Brown,  778. 

V.  Diedricks,  315. 

V.  Emerson,  96. 

V.  Finlay,  179. 

V.  Heartt,  200,  201,  202. 

V.  James,  467. 

V.  Lansing,  797,  1098. 
Garlock  v.  Geortner,  440. 
Garnsey  v.  Rogers,  594,  598,  599, 

600. 
Garr  v.  Bright,  963,  965. 
Garrett  v.  Lynch,  1073. 

V.  Puckett,  520. 
Garretson,  In  re,  321. 
Garson  v.  Green,  53,  61,  307. 
Garvey  v.  New  York  B'ld'g  L.  & 

B.  Co.,  896. 
Garwood  v.   Adm'rs  of  Eldridge, 

473. 
Gaskin  v.  Anderson,  1061. 
Gaskill  V.  "Wales,  473. 
Gates  V.  Bennett,  113. 

V.  De  La  Mare,  159,  162,  179, 
1054. 
Gatewood  v.  Gatewood,  469. 
Gault  V.  McGrath,  221. 


INDEK   TO    CASES    CITED. 
References  are  to  Sections. 


XXXVll 


Gausen  v.  Tomlinson,  300. 
Gaylord    v.     Cincinnati    German 
Building  Ass'n,  482. 

V.  Knapp,  14,  61,  104,  861. 
Gearon  v.  Kearney,  355. 
Geirke  v.  Schwartz,  182. 
General  Underwriting  Co.  v.  Stil- 

well,  913. 
Genesee  Falls  Sav.  Ass'n  v.  U.  S. 

Fire  Ins.  Co.,  558. 
Center  v.  Morrison,  88. 
George  v.  Andrews,  228. 

V.  Arthur,  1169,  1170. 

V.  Grant,  114. 

V.  Wood,  290,  698. 
Georgia  E.  E.  Co.  v.  Walker,  1087. 
Gerber  v.  Sharp,  315. 
German-American   Bank   v.    Dor- 
thy,  1043. 

Eeal  Estate  Co.  v.  Meyers,  1065. 
German  Savings  Bank  v.  Brodsky, 
218. 

V.  Sharer,  975,  1100,  1132. 
Germania  Life  Ins.  Co.  v.  Casey, 
228. 

V.  Potter,  248,  251,  968. 
G«rmania  Savings  Bank  v.  Jung, 

1119. 
Gerrish  v.  Black,  265,  277. 
Gerry  v.  Post,  828,  842. 
Gerwig  v.  Shetterly,  687. 
Getting  V.  Mohr,  1218. 
Getty  Inc.  v.  Cauchois,  245. 
Gibbes  v.  Jenkins,  164. 
Gibbs— Matter  of,  975,  1132. 
Gibbons  v.  Campbell,  902. 
Gibson  V.  Crahore,  700. 
Gibson  El.   Co.  v.   L.  &  L.  &  G. 

Ins.  Co.,  554. 
Gibson  V.  McCormick,  410. 

v.  Milne,  460. 

v."Eenne,  218. 

V.  Stearns,  650. 

V.  Thomas,  405,  407. 

V.  Wilson,  102. 
Giddings  v.  Seward,  378. 
Gifford  v.  Allen,  225. 

V.  Corrigan,  583,  617. 

V.  Father  Matthew  T.  &  A.  B. 
Soc,  582. 

V.  McCloskey,  584. 


Gilbert  v.  Bakes,  61. 

V.  Deshon,  18. 

V.  Gilbert,  458,  473. 

V.  Haire,  289. 

V.  Holmes,  94. 
Gilberl^-Matter  of,  322,  1046. 
Gilbert  v.    The   North   Am.   Fire 
Ins.  Co.,  583. 

V.  Eeal  Estate  Co.  of  Brooklyn, 
656. 

V.  Shaw,  743. 
Gilchrist  v.  Couch,  508. 

V.  Gough,  492,  502. 
Giles  V.  Baremore,  434. 

V.  Comstock,  1077. 

V.  Lewis,  866. 
Gilgallon  v.  Bishop,  910. 
Gill  V.  Lyon,  289,  1014. 

V.  Pinney,  499. 

V.  Pinney's  Adm'r,  504. 
Gillespie  v.  Moon,  902. 
Gillett  V.  Balcolm,  172,  742,  835. 
Gillette  v.   Smith,   365,  414,  438, 

1141. 
Gillig  V.  Mass,  300,  326,  484,  524, 

528,  635,  643, 
Gillis  V.  Martin,  271. 
Gilman  v.  Brown,  66,  72. 

V.  Moody,  300. 

V.  Telegraph  Co.,  951. 
Gimbel  v.  Stolte,  159. 
Ginnel  v.  Stayner,  846. 
Girard  Trust  Co.  v.  Baird,  499. 

T.  Stuart,  588. 
Girardin  v.  Lampe,  486. 
Given  V.  Kemp,  669. 
Glacius  V.  Fogel,  285,  793,  880. 
Gleason  v.  Hamilton,  90. 

V.  Moen,  931. 
Glidden  v.  Hunt,  332,  525. 
Globe  Ins.  Co.  v.  Lansing,  876. 

Marble  Mills  Co.  v.  Quinn,  185, 
186. 
Glover  v.  Payn,  31,  33. 
Glynn  v.  Building  Ass'n,  17. 
Goddard  v.  Ooe,  15. 

V.  Sawyer,  207. 
Godfrey  v.  Watson,  276. 
Godwin  v.  Liberty  Nassau  B'ld'g 

Co.,  846,  854,  856. 
Goebel  v.  Iffla,  1083. 


XXXVIH 


INDEK   TO    OASES    CITED. 
References  are  to  Sections. 


Goelet  V.  McManus,  50Y. 

Goettlicher  v.  Wille,  324. 

Goff  V.  Eogers,  97. 

Golantschik  v.  Globe  Fire  Ins.  Co., 

554. 
Goldman  v.  Ehrenreich,  21Y,  218. 
Goldsmith    v.     Brown,     230,    233, 
6Y8,  8Y8. 

V.  Osborne,  Y16,  1031. 
Gooch  V.  Vaughan,  1190. 
Goodall's  Case,  8. 
Goodall  V.  Mopley,  Y58. 
Goodbar  v.  Dunn,  302. 
Goodell  V.  Harrington,  1025,  1043. 
Goodenow  v.  Curtis,  102. 

V.  Ewer,  1133. 
Goodhue  v.  Berrien,  861. 

V.  Churchman,  86Y. 
Goodman  v.  Keney,  925. 
Goodnow  V.  Pope,  2Y0. 
Goodrich  v.  Kimberly,  29. 
Goodwin  V.  Bayerle,  516. 

V.  Gilbert,  590. 

V.  Keney,  390. 

V.  Mass.  Mut.  Life  Ins.  Co.,  557. 

V.  Simonson,  235,  1051. 
Goodyear  v.  Brooks,  854. 
Gordon  v.  Bell,  297. 

V.  Manning,  69. 

V.  Massachusetts  E.   &   M.   Ins. 
Co.,  543. 

V.  Saunders,  1051. 

V.  Ware  Savings  Bank,  572. 
Gorham  v.  Anderson,  487. 
Gorton  v.  Paine,  29. 
Gotthelf  V.  Shapiro,  833,  902. 
Gottlieb    V.    City   of    New   York, 

lOYO. 
Gottschalk  v.  Jungmann,  606,  607. 
Gould  V.  Bennett,  819. 

V.  Gager,  1037. 

V.  Holland    Purchase    Ins.    Co., 
554. 

V.  Horner,  680,  681. 

V.  Libby,  1028,  1037. 

V.  Marsh,   325,   332,   334,   339. 

V.  Mortimer,  1022,  1025. 
Goulding  V.  Bunster,  360. 
Gouverneur    v.     Elmendorf,     615, 
914. 

V.  Lynch,  289,  1014. 


Gower  v.  Howes,  Y86. 

Grabfelder  v.  Tallman,  989,  1051. 

Grade    Crossing    Commissioners — 

Matter  of,  359,  1054. 
Grady  v.  Ward,  1059,  1060. 
Graham    v.    Bleakie,    1051,    1059. 
1061. 

V.  Dickinson,  468. 

V.  Lawyers  Title  Ins.   Co.,  784. 

V.  Linden,  422,  424,  640. 

V.  Phoenix  Ins.  Co.,  565. 

V.  Stewart,  903. 
Grandin  v.  Hernandez,  709. 
Granger  v.  Crouch,  300,  315,  316, 

485. 
Grant  v.  Bissett,  314. 

V.  Duane,  468,  692,  719,  781. 

v.  Griswold,  842. 

V.  Keator,  77. 

V.  Spencer,  832. 

V.  Talhnan,  615,  914,  924,  928., 
Graser  v.  Stellwagen,  113. 
Graton  Bank  v.  Doe,  365. 
Grattpn  v.  Wiggins,  316,  698. 
Graves  v.  Blanchard,  963. 

V.  Briggs,  511. 
Graves  Elevator  Co.  v.  Seitz,  23, 
Graves  v.  Hampden  Fire  Ins.  Co., 
571. 

V.  Eogers,  390. 
Gray  v.  Brignardello,  1073. 

V.  Van  Blarcom,  659. 
Gray  don  v.  Church,  Y56. 
Greason  v.  Holcomb,  1110. 
Greaves  v.  Gouge,  Y63. 
Green  v.  Butler,  695,  696. 

V.  Deal,  300,  338,  485,  50Y. 

V.  Dixon,  698,  Y96,  811. 

V.  Fry,  334,  364,  422. 

V.  Grigg,  355. 

V.  Hart,  320,  324,  371. 

V.  Lamb,  277. 

V.  Millbank,  472. 

V.  Morse,  669,  676. 

V.  Mussey,  1083. 

V.  Seymour,  938. 

V.  Slayter,  520. 

V.  Supervisors,  484. 
Greene  v.  Geiger,  1217 

V.  Tyler,  660. 

V.  Warnick,  300,  319,  338,  524. 


INDEX   TO    CASES    CITED. 
References  are  to  Sections. 


XXXIX 


Greenvault  v.  Davis,  35Y,  91Y. 
Greenpoint   Sugar    Co.   v.   King's 
County  Manfg.  Co.,  120. 

V.  Whittin,   120,   121,   122,   124, 
125. 
Greer  y.  Higgins,  518. 

V.  Turner,  263. 
Gregg  V.  Von  Phul,  369. 

V.  Wells,  369. 
Gregory  v.    Campbell,    863,    1003, 

'  1009. 

V.  Hartley,  592. 

V.  Thomas,  224,  398,  415. 
Grerther  v.  Alexander,  934. 
Greybill  v.  Heylman,  950. 
Griffin  V.  Burtnett,  211. 

V.  Long  Island  E.  R.  Co.,  960. 

V.  K  J.  Oil  Co.,  205,  650. 
Griffith  V.  Allen,  18Y. 

V.  Griffith,  51Y,  810. 

V.  Hadley,  1032. 

V.  Merritt,  932. 

T.  Eobertson,  Y92,  1147. 
Grimball  v.  Martin,  893. 
Grimes  v.  Kimball,  861. 
Grimstone  v.  Carter,  482,  49Y,  513. 
Grinnan  v.  Piatt,  217,  218,  890. 
Grisfield  v.  Murdock,  310. 
Grissler  v.  Powers,  348. 

V.  Stuyvesant,  165. 
Griswold    T.    Atlantic    Dock    Co., 
750. 

V.  Caldwell,  82,  770. 

V.  Fowler,   772,   785,  809,   1010, 
1011. 

V.  Griswold,  366,  443. 

V.  Miller,  799,  809. 

V.  Onondaga     County     Savings 
Bank,  385. 
Grocer's  Bank  v.  Neet,  345. 
Groff    V.    Morehouse,    256,    1174, 

1202. 
Gross  v.  Welwood,  260. 
Grosvenor   v.    The    Atlantic    Fire 
Ins.  Co.  of  Brooklyn,  547,  567. 

V.  Day,  907,  1144,  1187. 
Grove  V.  Todd,  489. 
Grover  v.  Hall,  1196. 

V.  McNeely,  950,  951. 

V.  Thatcher,  389. 
Grow  V.  Garlock,  891. 


Grugeon  v.  Gerrard,  734. 
Gruner  v.  Ruffner,  808,  824,  1040. 
Grussy  v.  Schneider,  247. 
Guarantee  T.  &  S.  D.  Co.  v.  Phila. 

R.  &  N.  E.  R.  R.  Co.,  955. 
Guaranty  Trust  Co.  v.  Troy  Steel 

Co.,  484. 
Gubbings  v.  Harper,  16. 
Guckenheimer  v.  Angevine,  90. 
Guest  V.    City  of   Brooklyn,   983, 

1169. 
Guggenheimer  v.  Geizzler,  653. 
Guilford  V.  Crandall,  1145. 

V.  Jacobie,  784. 
Guion   V.    Knapp,    232,    289,   405, 

407,  408,  412,  1014. 
Gulden  v.  O'Byrne,  239. 
Gunn  V.  Barry,  457. 
Gunnell  v.  Cockerill,  1209. 
Gutwillig  V.  Weiderman,  1113. 
Guy  V.  Du.  IJprey,  469. 

Haaren  v.  Lyons,  798. 
Haberman  v.  Baker,  1046. 
HackenhuU  v.  Westbrook,  820. 
Hackett  v.    Equitable   Life   Ass'n 

Soc,  973. 
Hackney  v.  Vrooman,  45,  330. 
Hadley  v.  Chapin,  835. 

V.  N.  H.  Ins.  Co.,  567. 
Hagan  v.  WaUjer,  784. 
Hagar  v.   Radam  Microbe  Killer 

Co.,  963. 
Hagenbuch  v.  Phillips,  623. 
Haggerty  v.   Allaire  Works,   218. 
Hagthorp  v.  Hook,  273. 

V.  Veale,  40. 
Hague  V.  Inhabitants  of  West  Ho- 

boken,  1011. 
Haight   V.    Continental   Ins.    Co., 

554. 
Haile  v.  Nichols,  935. 
Haines   v.   Beach,    692,    699,   709, 
771. 

V.  Pahlman,  378. 

V.  Taylor,  955,  1041. 

V.  Thompson,  19. 
Haldade  v.  Sweet,  889. 
Hale  V.  Baker,  54. 

V.  Clausen,  1023,  1043. 

V.  Gouvemeur,  248. 


xl 


INDES   TO    CASES    CITED. 
References  are  to  Sections. 


Hale  V.  Morgan,  456. 

V.  Omaha  Nat.  Bank,  508. 

V.  Patton,  247,  380. 

V.  Rider,  1141. 
Hall  V.  Bamber,  866,  1000. 

V.  Casliman,  478. 

V.  Constant,  218. 

V.  Grouse,  101,  205. 

V.  Davis,  893. 

V.  Edwards,  408. 

V.  Epley,  369. 

V.  Erwin,  938. 

V.  Hall,  729. 

V.  Jewell,  16. 

V.  Linn,  18. 

V.  Nelson,    772,    783,    802,    808, 
819,  904. 

V.  Shannon,  495. 

V.  Smith,  1062. 

V.  Van  Clave,  18. 

V.  Wescott,    28. 
Halliday  v.  Hart,  218. 
Hallock  V.  Smith,  59,  61,  67,  772. 
Hall's  Ex'rs  v.  Lambert's  Ex'rs,  99. 
Halpern  v.  Eisch,  581. 
Halpin  v.   Phoenix  Ins.   Co.,  423, 

424,  442. 
Halsey  v.  Martin,  328,  759. 

V.  Eeed,  228,  291,  292,  586,  587, 
590,  592,  594,  606,  759,  1016. 
Halstead    v.    Bank    of   Kentucky, 
504. 

V.    Board    of    Com'rs    of    Lake 
County,  902. 
Ham  V.  Gilmore,  897. 
Hamil  V.  Gillespie,  611. 
Hamilton  v.  Austin,  172,  173. 

V.  Eowlkers,  70. 

V.  Gunther,  570. 

V.  Hamilton,  46. 

V.  Jones,  279. 

V.  Lubukee,  1027. 
Hamilton    Trust    Co.    v.    Clemes, 

123,  312. 
Hamilton  v.  Van  Eensselaer,  645. 
Hamlin  v.  Klein,  405. 

V.  McCahill,  871. 
Hampson  v.  Suydenham,  144. 
Hampton  v.  Nicholson,  455. 

V.  Phipps,  479. 
Hancock  v.  Fleming,  582. 


Hancock  v.  Hancock,  391,  757,  783, 
784,  842,  871. 

V.  Harper,  19,  22. 
Hancock's  Appeal,  315,  316. 
Handley  v.  Munsell,  705,  932. 
Hannon  v.  flilliard,  903. 
Hanover  Fire  Ins.  Co.  v.  Tomlin- 

son,  881. 
Hansard  v.  Hardy,  1140. 
Hansell  v.  Lutz,  470. 
Hanselt  v.  Patterson,  285,  736. 
Hanson,  Ex  parte,  927. 
Harbeck  v.  Vanderbilt,  360,  468. 
Harbison  v.  Vaughan,  880. 
Hardin  v.  Dolge,  113,  508. 

V.  Hyde,  312,  669. 
Hards  v.  Burton,  264,  292. 
Hardy  v.  Berger,  151. 
Hare  v.  Van  Deusen,  63. 
Harlem  Savings  Bank  v.  Mickels- 

burgh,  878. 
Harman  v.  May,  33. 
Harmer  v.  Priestly,  734. 
Harmon  v.  Hilliard,  835. 

V.  Price,  531. 
Harmons  v.  Ellsworth,  379. 
Harmony  Building  Association  v. 

Berger,  183. 
Harnickell  v.   The  Omaha  Water 

Co.,  103. 
Harp  V.  Calahan,  23. 
Harper  v.  Ely,  258,  277. 

V.  Leal,  156. 
Harper's  Appeal,  15,  206,  273,  699. 
Harrington  v.  Bayles,  998. 

V.  Fitchburgh  Ins.  Co.',  566. 

v.  Slade,  809. 
Harris  v.  Barmore,  201. 

V.  Cook,  369,  444. 

V.  Ely,  291,  854. 

V.  Haynes,  190. 

V.  Jex,  428,  430. 

V.  Mulock,  380,  740. 

V.  Taylor,  951. 
Harrison  v.  Bray,  925. 

V.  Guerin,  297. 

V.  Keney,  925. 

V.  Phillips  Academy,  16. 

V.  Simons,  828,  842. 

V.  Trustees,  695,  696. 

V.  Union  Trust  Co.,  874,  1052. 


INDEX   TO    OASES    CITED. 
References  are  to  Sections. 


;li 


xli 


Harsclg  V.  Brown,  379. 
Hart  V.  Chalker,  97,  215. 

V.  Haydon,  894. 

V.  Sheldon,  190. 

V.  Ten  Eyck,  22. 

T.  Wandle,   256,   289,   292,   328, 
586,  728,  985,  1080,  1083. 
Hartford  Fire  Ins.  Co.  v.  Walsh, 
554. 

and   New  York   Transportation 
Co.  V.  First  Nat.  Bank,  367. 
Hartley  v.  Harrison,  470,  586,  616, 
665,  669,  672,  933. 

V.  Meyer,  501. 

V.  Tatham,  214,  335,  433,  935. 
Hartell,  In  re,  365. 
Hartig  v.  Smith,  1057. 
Hartwell  v.  Eiley,  812. 
Harvey  v.  Beckman,  902. 
Harvey  v.  Truby,  835. 
Harwell  v.  Lehman,  786. 
Harwood  v.  Kirby,  79. 
Harwick  v.  Mynd,  414. 
Hasbrouck  v.  Shuster,  839. 

V.  Tappen,  216. 
Hascall  v.  King,  359. 
Hasenritter  v.  Kirchhoffer,  300. 
Hashford  v.  Johnson,  271. 
Haskell  v.  Burdette,  225,  227. 

V.  The  State,  292. 

v.  Sevier,  91. 
Hassam  v.  Barrett,  18. 
Hasselman  v.  McKernan,  1085. 
Hastings  v.  Westchester  Fire  Ins. 

Co.,  558,  559. 
Hatch    V.    Mayor,    etc.,    of    New 
York,  162. 

V.  Morris,  469. 
Hatcher  v.  Chauncey,  866. 
Hatfield  V.  Malcolm,  789,  798. 

v.  Reynolds,  378. 
Hathaway  v.  Orient  Ins.  Co.,  567, 
568. 

V.  Payne,  91. 
Haughwout  V.  Garrison,  681. 
Haussknicht  v.  Smith,  19,  21. 
Havens  v.  Jones,  96. 
Hawey  v.  Beckman,  902. 
Hawke  v.  Snydaker,  405,  410. 
Hawkins  v.  Thurman,  61. 


Hawley  v.  Bradford,  634,  636,  638, 
644. 
V.  Cramer,  515,  808. 
v.  Foote,  224,  400. 
Haworth  v.  Taylor,  24. 
Hay  V.   Star  Fire  Ins.   Co.,   571, 

575,  578. 
Hayden  v.  Bucklin,  799. 

V.  Snow,  613. 
Hayes  v.  Dickinson,  809,  951,  953, 

956. 
Hayes  v.  Fray,  767. 

V.  Harmony     Grove     Cemetery, 

1057. 
V.  Ward,  225,  297,  406,  468,  760, 
890. 
Haynes  v.  Stephens,  27. 
Hays  V.  Hathorn,  939. 
v.  Thomae,  828,  842. 
Haywood  v.  Jones,  681. 
V.  Nooney,  305. 
V.  Shaw,  517,  1112. 
Hayworth  v.  Worthington,  13. 
Hazard  v.  Wilson,  419. 
Hazleton  v.  Wakeman,  1043. 
Headly  v.  Goundry,  443. 
Heal    V.    Eichmond    Co.    Savings 

Bank,  136,  424,  560. 
Heath  v.  Page,  100. 

V.  Second  Nat.  Bank,  133. 
Heathman  v.  Rogers,  499. 
Hebbard  v.  Haughian,  205,  580. 
Hebum  v.  Eeynolds,  88,  104,  739, 

740,  743,  798. 
Hedden  v.  Cowell,  460. 
Heermans  v.  Clarkson,  359,  373. 

V.  Ellsworth,  358,  382. 
Heater  v.  Glasgow,  487. 
HefFron  v.  Flanigan,  306. 
Heid  V.  Vreeland,  586. 
Heidgerd  v.  Eeis,  772,  797,  1098. 
Heilbrun  v.  Hammond,  366,  489, 

524. 
Heilbrunn    v.     German    Alliance 

Ins.  Co.,  558,  565. 
Heilman  v.  Westchester  Fire  Ins. 

Co.,  566. 
Heintze  v.  Bentley,  98,  212. 
Heister  v.  Fortner,  497. 
Hekla  Fire  Ins.  Co.  v.  Morrison, 
750. 


xlii 


INDEX    TO    CASES    CITED. 
References  are  to  Sections. 


Helek  v.  Eeinheimer,  750,  846. 
Heller  v.  Cohen,  1058. 
Hellreigel  v.  Manning,  1056. 
Helmer  v.  Krolick,  332. 
Hemans  v.  Lucy,  13. 
Hemmenway  v.  Muloclc,  89. 
Henderson  v.  Herrod,  325. 

V.  Pilgrim,  368,  482. 

V.  Truitt,  292. 
Hendrickson's  Appeal,  485. 
Hendrickson  v.  Wooley,  301. 
Hendrix  v.  Gore,  205. 
Henley  v.  Hotaling,  31. 
Henn  v.  Coninsby,  378. 
Hennessey  v.  Farrell,  253. 
Hening  v.  Punnett,  1073. 
Henry  v.  Anderson,  107. 

V.  Clark,  691. 

V.  Davis,  9,  694,  734. 

V.  Eoot,  144,  908. 
Henisler  v.  Nickum,  305. 
Hepburn  v.  Griswold,  428. 
Herb    v.    Metropolitan    Hospital, 

819. 
Herkimer  v.  Rice,  543. 
Herrick  v.  Borst,  236. 
Herring  v.  New  York,  L.  E.  &  W. 

E.  Co.,  797,  948,  1098. 
Herron  v.  Herron,  18,  623. 
Hess  V.  Final,  SS,  93. 
Hetfield  v.  Newton,  665,  671,  681. 
Hetzel  V.  Easterly  (No.  1),  387. 
Hetzell  V.   Barber,  358,  382,  425, 

504. 
Heucken  v.  Schwicker,  920. 
Hewes  v.  Wiswall,  518. 
Hewett  V.   Suits,  319. 
Hewitt  V.  Eankin,  107,  110. 
Hewson  v.  Deygert,  1007. 
Heyer  v.  Deaves,  980. 

V.  Pruyn,  365,  437,  438. 
Heyman  v.  Beringer,  378. 
Hiatt  V.  Eenk,  835. 
Hibernia  Sav.  &  L.  Soc.  v.  Oon- 

lin,  857. 
Hichcock  V.  Nixon,  299. 

V.  Scribner,  722. 
Hickman  v.  Cantrell,  38. 
Hicks  V.  Bingham,  386. 

V.  Marshall,  151. 

V.  McGarry,  582. 


Hidden  v.  Godfrey,  1061. 

V.  Jordan,  266. 
Higgins  V.  Ohamberlin,  174,  203. 
High  V.  Batte,  72. 
Higinbotham  y.  Stoddard,  1065. 
Hiles  V.  Eisher,  1070. 
Hill  V.  Beebe,  224,  398,  400,  415. 

V.  Butler,  914. 

V.  Denio,  1049. 

Y.  Eldred,  45. 

V.  Epley,  369. 

V.  Gwin,  196,  203. 

V.  Grant,  31,  33,  40. 

V.  Hill,  28. 

V.  Hoole,  335,  911. 

V.  Howell,  405,  412,  645. 

V.  Minor,  934,  1179. 

V.  McNichol,  502. 

V.  McEeynolds,  853. 

V.  Wentworth,  190. 

V.  Wine,  160. 
Hill's  Administrator  v.  McCarter, 

292. 
Hiller  v.  Cohen,  1057,  1058. 
Hillhouse  v.  Dunning,  14. 
Hilliard  v.  Allen,  270. 
Hills  V.  Loomis,  18,  21. 

V.  Place,  742. 
Hilton  V.  Catherwood,  365. 
Himmelman  v.  Fitzpatrick,  420. 
Hincliffe  v.  Shea,  642,  643. 
Hinchman  v.  Stiles,  318. 
Hines  v.  Langley,  61. 
Hinsdale  v.  Plumphrey,  590. 
Hirsh  V.  Graves  Elevator  Co.,  182, 
188. 

v.  Livingston,  777,   811,  1053. 

v.  Trainer,  151,  348,  353. 
Hiscock  V.  Phelps,  27,  106,  107. 
Hitchcock  V.  Fortier,  269. 

V.  Harrington,  23,  636,  640. 

V.  The    Northwestern    Ins.   Co., 
304,  908. 

y.  U.  S.  Bank  of  Penn.,  1133. 
Hitesman  v.  Donnel,  89. 
Hobart  v.  Hobart,  996. 
Hockstein  v.  Schlanger,  769,  772. 
Hodges  V.  The  Tennessee  Marine 
&  Fire  Ins.  Co.,  18,  543,  554. 

V.  Walker,  779. 


INDEX   TO    CASES    CITED. 
References  a/re  to  Sections. 


sliii 


Hodgson  V.  Heidman,  Y93. 

V.  Shaw,  468. 

V.  Treat,  811. 
Hoeffler  v.  Westcott,  355,  357,  677. 
Hoey  V.  Kinney,  1119. 
Hoffman  v.  Burke,  984,  987,  1012. 

V.  Mackall,  17. 
Hogan  V.  Hoyt,  874. 

V.  Stone,  265. 
Hogg  V.  Eose,  868. 
Hoile  V.  Bailey,  13. 
Holbridge    v.    Gillespie,    30,    164, 

691,  694,  695. 
Holbrook    V.    American    Ins.    Co., 
570. 

V.  The  Receivers  of  the  Ameri- 
can Fire  Ins.  Co.,  927. 
Holeomb  v.  Campbell,  334. 

V.  Holeomb,  750,  783,  784,  794, 
871,  1074. 
Holden  V.  Garrett,  309. 

V.  Gilbert,  242,  925,  929. 

V.  Eisan  &  Co.,  692,  934. 

V.  Sackett,  1073,  1084. 

V.  Trust  Co.,  645. 
Holland  V.  Baker,  781. 

V.  Hodgson,  203. 

V.  Johnson,  226. 
Holland  Trust  Co.  v.  Consolidated 

Gas,  etc.,  Co.,  948. 
HoUenbeck    v.    Donell,    173,    941, 
945,  951. 

V.  Shoyer,  455,  458. 
HoUinger  v.  Bates,  772. 
Holly  V.  Hirsch,  1036. 
Holm  V.  Taylor,  820. 
Holmes  v.  Boyd,  133. 

V.  French,  324. 

V.  Grant,  18,  19,  33,  36,  37. 

V.  Holmes,  427,  641. 

—Matter  of  (No.  1)  19. 

V.  Powell,  518. 

V.  Eemsen,  375. 

V.  Williams,  662. 
Holt  V.  Baker,  442. 

V.  Creamer,  98. 

V.  Neill,  314. 
Holton  V.  Bowman,  256. 
Home  Ins.  Co.  v.  Dunham,  651. 

V.  Head,  138. 

V.  Smith,  160. 


Home  Life  Ins.  Co.  v.  O'SuUivan, 
777,  951. 

Trust  Co.  V.  Bauchins,  934. 
Homeopathic    Mutual    Life    Ins. 
Co.  V.  Marshall,  487. 

V.  Sixbury,  992,  1122. 
Hone  V.  Fisher,  14,  104,  327,  399, 

872. 
Honore  v.  Hutchings,  38. 

V.  Lamar  Fire  Ins.  Co.,  577. 
Hoodless  V.  Eeid,  245. 
Hook  V.  Creamer,  204. 
Hooker  v.  Martin,  159,  160. 

V.  Pierce,  504. 
Hooper,  Ex  parte,  464. 
Hoopes  V.   Auburn  Water  Works 

Co.,  1072. 
Hoover  v.  Hoover,  469. 
Hope   Fire   Ins.   Co.   v.    Cambrel- 
ling,  517. 
Hope  V.  Liddell,  520. 

V.  Shevill,  821,  824. 
Hopkins- V.  Adams.  861. 

V.  Baker,  745,  895. 

V.  Ensign,  1049. 

V.  Frey,  824. 

V.  Garrard,  70. 

V.  Stephenson,  274. 

V.  Wolley,  292. 
Hopkinson  vi  Eolt,  312. 
Hopper  V.  Smyser,  37. 
Hoppock  V.  Conklin,  1039. 
Hopson  V.   ^tna  Axle  &   Spring 

Co.,  756. 
Horn  V.  Bennett,  300. 

V.  Cole,  369. 

V.  Keteltas,  18,  33,  34,  38. 
Hornby  v.  Cramer,  707,  1170,  1171, 

1182. 
Horst  V.  Dague,  78. 
Horstman  v.  Gerker,  334.    , 
Horton  v.  McCoy,  1119,  1121. 
Hoschke  v.  Hoschke,  497. 
Hosford  V.  Nichols,  77,  796,  1146. 
Hoskins  v.  Carter,  510. 

V.  Wall,  53. 
Hosmer  v.  Campbell,  1014. 

V.  Gans,  996. 
Hothorn  v.  Louis,  245. 
Hotchkiss    V.    Clifton    Air    Cure, 
1031,  1052. 


xliv 


INDECX    TO    CASES    CITED. 
References  are  to  Sections. 


Hottenstein  v.  Lerch,  518. 
Houbie  v.  Volkening,  247,  380. 
Hough  V.  Barton,  861. 

V.  Osborne,  315. 
Hourtunne  v.  Scbnoor,  48Y. 
House  V.  Carr,  890,  1191. 

V.  Eisenlord,  240,  964. 

V.  House,  285,  637,  640. 

V.  Lockwood,  927,  1136. 
Houseman  v.  Bodine,  912. 

V.  Wright,  1029. 
Houston  V.  Houston,  303. 
Hover  v.  Hover,  996. 
Hovenden  v.  Knott,  932. 
Hovey  v.  Hill,  812. 
How  V.  Vigures,  8. 
Howard  v.  Chase,  520. 

V.  Farley,  245. 

V.  Gresham,  332. 

V.  Harris,  691. 

V.  Hatch,  1169,  1207. 

V.  Bobbins,  470,  934,  940. 
Howard  Ins.   Co.  v.   Halsey,  232, 

405,  407,  408,  515,  516,  520. 
Howe— Matter  of,  46,  307,  1156. 
Howe's  Ex'rs  v.  Towner,  80. 
Howell  V.  Leavitt,  260. 

V.  Mills,  1024,  1029,  1040,  1043. 

V.  Eipley,  940,  951,  953. 

V.  Western  E.  E.  Co.,  241. 
Howells  V.  Hettrick,  497,  500,  513. 
Howery  v.  Helms,  1036,  1045. 
Howland  v.  Blake,  19,  487. 
Hoy  V.  Bramhall,  292,  360,  362. 
Hoye  V.  Bridgewater,  253,  263. 
Hoyle  V.  Plattsburgh  &  Montreal 

E.  E.  Co.,  168. 
Hoyt  V.  Doughty,  47. 

V.  Hoyt,  524. 

V.  Martense,   77,   322,   756,   786, 
788,  1078. 

V.  Savings  Institution,  1027. 

V.  Wandle,  292. 
Hoxie  V.  Carr,  107. 
Hubbard  v.  Cummings,  908. 

V.  Ensign,  588. 

V.  Gurney,  224,  226. 

V.  Lydecker,  303. 

V.  Norton,  27. 

V.  Ogden,  227. 

V.  Savage,  204,  211,  215. 


Hubbard  v.  Shaw,  275, 

V.  Stetson,  18. 

V.  Todd,  682. 
Hubbell  V.  Blakeslee,  95,  101,  209, 
220,  360,  463,  465. 

V.     East     Cambridge     Savings 
Bank,  183,  190. 

V.  Hendrickson,  53,  68. 

V.  Moulson,  24,  253,  717,  1158. 

V.  Sibley,  710,  711,  1181,  1187, 
1195. 
Hubbell,    Hall,    Eandall    Co.    v. 

Brickman,  345. 
Huber  v.  Case,  1058. 

V.  Disbold,  304. 
Hudson  V.  Kelly,  724,  734. 
Huebsch  v.  Sheel,  291. 
Huffman  v.  Hulbert,  225,  236. 
Huff  V.  Jewett,  554. 
Hughes  V.  Edwards,  437. 

V.  Johnson,  95,  96,  220,  322. 

V.  Jones,  151. 

V.  Kearney,  67. 

V.  Schraff,  38. 
Hulbert  Bros.   &   Co. — Matter  of, 

902. 
Hulbert  v.  Clark,  438,  739. 

V.  McKay,  1126,  1129. 
Hulett  V.  Whipple,  59,  71,  307. 
Hull  V.  Cronk,  387. 
Hummel  v.  Brown,  100. 
Humphreys  v.  Burke,  315. 

V.  Danser,  220. 

V.  Martin,  315. 

V.  Thorn,  61. 
Humphrey — Matter  of,  285. 
Hungerford  v.  Snow,  364. 
Hunt  V.  Amidon,  615. 

V.  Bay  State  Co.,  186. 

V.  Chapman,  925,  972. 

V.  Harding,  866. 

V.  Hunt,  389,  513. 

V.  Jackson,  50. 

y.  Johnson,  50,  482,  635. 

V.  Keech,  240,  245,  248. 

V.  Makeinson,  709. 

V.  Middlebrook,  971. 

V.  Purdy,  235. 

V.  Wallis,  867. 
Hunter  v.  Hallett,  835. 

V.  Le  Contej  422. 


IWDES:   TO    CASES    CITED. 


xlv 


References  a/re 

Hupfel  &  Sons  v.  Boston  Pire  Ins. 

Co.,  554. 
Hurley — In  re,  46. 
Hurmden  v.  Eoberts,  261. 
Husted  V.  Dakin,  1102,  1103,  1104. 
Huston  V.  Neil,  110. 
Hutchins    V.    Hebbard,    101,    352, 
666. 

Y.  Hutchins,  20. 

V.  King,  200. 
Hutchins'  Adm'r  v.  Clark,  3Y8. 
Hutchinson  v.  Abbott,  664. 

V.  Swartsweller,  415,  457. 

V.  "Ward,  820. 
Huxford  V.  Eslow,  450. 
Huxtun  V.  Bishop,  Y42. 
Hyde  v.  Equitable  Life  Assurance 
Soc,  119. 

V.  Miller,  607. 

V.  Tanner,  155,  473. 
Hygienic  Ice  &  Eefrigerating  Co. 

V.  Franey,  538. 
Hyland  v.  Stafford,  1189,  1190. 
Hyman  v.  Hauff,  212,  217,  1132. 

Iddings  V.  Bruen,  958. 
Ijames  v.  Gaither,  479,  502. 
Illinois  Fire  Ins.  Co.  v.  Stanton, 

566. 
Ingall  T.  Fay,  193. 
Ingalls  V.  Morgan,  295,  297,  408, 

468,  519,  1013. 
Ingersoll  v.  Mangam,  824,  1054. 
Ingraham  v.  Disborough,  334. 
Insurance  Co.  v.  Brown,  206. 

V.  Marshall,  473. 

V.  Norton,  557. 

V.  O'Donnell,  227. 

V.  Stinson,  545. 

V.  White,  13,  18. 
International  Bank  v.  Bowen,  465. 
Irving  V.  De  Kay,  86. 
Irving  Savings  Bank  v.  Eobinson, 

988. 
Irving     Savings     Institution     v. 

.  Smith,  1124,  1131. 
Irwin  V.  Bidwell,  109. 
Isenhart  v.  Brown,  .635. 
Isett  V.  Lucas,  3l8. 
Ives  V.  Stone,  497. 


to  Sections. 

Jack  V.  Nichols,  662. 
Jackman  v.  Beck,  79. 
Jackson  v.  Allen,  250. 

V.  Austin,  304,  305,  908. 

V.  Blodgett,  320,  366. 

V.  Bowen,  256,  709,  1138,  1197, 
1202. 

V.  Bradford,  937. 

V.  Bronson,  320. 

V.  Burchin,  909. 

V.  Burgott,  39. 

V.  Cadwell,  515. 

V.  Carpenter,  909. 

V.  Chamberlain,  504. 

V.  Clark,  1183. 

V.  Colden,  513,  1208. 

V.  Corliss,  167. 

V.  Crafts,  422,  1189. 

V.  Davis,  520. 

V.  De  Witt,  637,  641. 

V.  Dominick,  686,  1189. 

V.  Dubois,  24,  309,  369,  1157, 

V.  Edwards,  638,  639,  1027,  1054, 
1066. 

V.  Gardner,  80. 

V.  Given,  517. 

V.  Gumaer,  489. 

V.  Henry,    336,    662,    686,   1160, 
1189,  1200. 

V.  Hill,  73. 

V.  Lawrence,  18. 

V.  Littell,  27. 

V.  Losee,  799,  909. 

V.  Lynch,  9. 

V.  Malin,  90. 

V.  McChesney,  510,  517. 

V.  Minkler,  24. 

V.  Morse,  1189. 

V.  Perkins,  486,  487,  583. 

V.  Phillips,  39. 

V.  Phipps,  583. 

V.  Post,  300,  504,  507,  513. 

V.  Pratt,  436. 

V.  Eeid,  510,  525. 

V.  Eeon,  851.  ,    . 

V.  Eichards,  39,  484,  500,  583. 

V.  Eumsey,  486. 

V.  Sackett,  438. 

V.  Schoonmaker,  486,  487. 

V.  Sheldon,  250. 

V.  Slater,  439,  713. 


slvi 


IIJDEX  T6   OASES   Gll-m. 
References  are  to  Sections. 


Jackson  v.  Stackhpuse,  366,  443. 

V.  Stafford,  1157. 

V.  Turner,  1164. 

V.  Tuttle,  664. 

V.  Van   Valkenburgh,   336,   497, 
513,  526. 
■    V.  West,  39,  513. 

V.  Willard,  23,  26,  326. 
Jacobie  v.  Mickle,  784. 
Jacobs  V.  Denison,  504. 

V.  Edelson,  920. 
Jacobson  v.  Dodd,  345. 
Jacox  V.  Smith,  810. 
Jagger  Iron  Co.  v.  Walker,  415. 
James  v.  Brown,  408. 

V.  Hubbard,  289,  297,  298,  1014, 
1021,  1113. 

V.  Johnson,  18,  25,  209,  358,  388, 
464,  497. 

—Matter  of,  912. 

V.  Morey,  25,  42,  334,  388,  390, 
463,  522,  666. 

V.  Oakley,  669. 

V.  Stull,  1162. 

V.  Worchester,  200. 
Janinski  v.  Heidelberg,  823. 
Jarmen  v.  Wiswall,  292. 
Jarmulousky  v.  Rosenbloom,  942, 

950. 
Jarnegan  v.  Gaines,  222. 
Jarvis  v.  McQuaide,  942,  946. 

V.  Rogers,  209,' 464. 
Jay  V.  Ensign,  967. 
Jefferson  v.  Bangs,  1172. 
Jeffery  v.  Bobbins,  31,  38. 
Jeffrey  v.  Hursh,  82. 
Jencks   v.    Alexander,    647,  ,1007, 

1179,  1181,  1185,  1187. 
Jenks  V.  Quinn,  582. 
Jenkins  v.  Bishop,  605,  614,  938. 

V.  The     Continental    Ins.     Co., 
702,  704,  706. 

V.  Freyer,  289,  1014. 

V.  Hinman,  942. 

V.  John   Good   Cordage   &   Ma- 
chine Co.,  785,  897. 

V.  Quincy   Mut.   Fire  Ins.   Co., 
543. 
Jenkinson  v.  Ewing,  1141. 
Jenness  v.  Cutler,  634. 
Jennings  v.  Jordan,  314. 


Jensen  v.  Weinlander,  984. 
Jermain  v.  Sharpe,  324. 
Jerome  v.  McCarten,  784. 
Jerry  v.  Eosell,  297. 

V.  Woods,  324. 
Jester  v.  Sterling,  218,  228,  747. 
Jewell    V.    Harrington,    214,    935, 

937. 
Jewett  V.  Miller,  352. 
Jewitt  V.  Davis,  363. 

Y.  Hamlin,  1141. 
John   and   Cherry    Streets,  in  re, 
690.  ^ 

Johnson    v.    Anderson,    209,    385, 
463,  464. 

V.  Bratton,  299. 

Y.  Brown,  316,  325. 

V.  Bush,  656,  938. 

V.  Buckhaults,  866. 

V.  Oandage,  325,  697. 

v.  Corbett,  58,  238,  286,  295. 

V.  Gere,  918. 

V.  Harmon,  1083. 

V.  Hart,  786. 

V.  Johnson,  320,  324. 

V.  Moore,  90. 

V.  Parmely,  361,  469,  935. 

V.  Payne,  279,  472. 

V.  Sandheff,  253,  256. 

V.  Shepard,  878. 

V.  Sherman,  165. 

V.  &5agg,  482. 

V.  White,  195,  198. 

V.  Zink,  228,  387,  ¥59,  702,  703, 
V05. 
Johnson's  Appeal,  385. 
Johnston  v.   Columbian  Ins.   Co., 
969. 

T.  Donvan,  783. 

V.  Gray,  691. 

V.  Horowitz,  370. 

V.  Eiddle,  951. 

V.  Wallace,  487. 
Jonas  V.  Jonas,  893. 
Jones  V.  Brogan,  96,  467. 

V.  Caswell,  1049. 

V.  Clark,  260,  1082. 

V.  Conde,  876. 

V.  Detroit  Car  Co.,  186. 

V.  Fletcher,  274. 

V.  Franks,  30. 


INDEX   TO  .CASES    CMED. 
References  .are  to  Sections. 


xlvii 


Jones   V.    Guaranty   &   Indemnity 
Co.,  116,  204. 

V.  Insurance  Co.,  933. 

V.  Lapham,  11. 

V.  Mack,  1084. 

V.  Matthie,  1191. 

V.  Merchants'  Bank  of  Albany, 
438. 

V.  Merritt,  630. 

V.  Parsons,  107. 

V.  Phelps,  300,  485,  965,  968. 

V.  Quinnigack  Bank,  324. 

V.  Robinson,  508. 

V.  Smith,  518. 

V.  Stienbergh,  678,  878. 

V.  St.  John,  750,  794,  1074. 

V   Trusdell,  231,  685. 

V.  Witter,  811. 
Jones'  Ex'r  v.  State  Banking  Co., 

213. 
Jordan  v.  Cheney,  325. 

V.  Forlong,  465. 

V.  Poillon,  1057,  1058. 

T.  Smith,  1141. 
Joslyn  V.  Wyman,  466. 
Judd  V.  O'Brien,  1176,  1178,  1179. 

V.  Seaver,  688. 

V.  Seekins,  388. 
Judge  V.  Eeese,  33. 
Judson  V.  Dada,  294,  484,  610,  616. 
Julien  V.  Lalor,  774, 
Jumel  V.  Jumel,  228,  291,  365,  606. 

Kadin  v.  Samuels,  470. 
Kahn  v.  Chapin,  ID57. 
Kam  V.  Benjamin,  300. 
Kamena  v.  Huelbig,  341. 
Kane  v.  Cortesy,  225. 

V.  Kane,  145. 
Kant  V.  Bergman,  996. 
Katz  V.  Kaiser,  434,  1060. 
Kaufman  v.  Walker,  984. 
Kaupper — Matter  of.  637. 
Kay  V.  Whittaker,  771,  783,  932. 
Kearney  v.  Ma,comb,  37. 

V.  Post,  1070. 
Kearsley  v.  Cole,  229. 
Keating  v.  Price,  216. 
Keegan  v.  Cox,  144. 
Keeler  v.  Davis,  352. 

V.  Keeler,  166,  1091,  I 


Keene — Matter  of,  285. 
Keese  v.  Dewey,  434. 
Kell  V.  Greer,  584. 
Keller  y.  Ashford,  583. 

V.  Lee,  469,  470. 

V.  Orr,  634. 
Kelley  v.  Whitney,  332. 
Kellogg  V.  Adams,  656,  657. 

V.  Ames,  360,  390,  467,  607. 

V.  Dennis,  1172. 

V.  Howell,  1025, 1028,  1029,  1039. 

V.  Olmstead,  218. 

V.  Band,  289,  1014,  1017. 

V.  Smith,  329,  340,  527. 
Kelly  V.  Austin,  185. 

V.  Israel,  986. 

V.  Eoberts,  617. 

V.  EuWe,  53. 

V.  Scott,  348. 

V.  Searing,   803,   847,   850,  ,855, 
856. 
Kels  V.  West,  1003,  1013. 
Kelsey  v.  Bradbury,  404. 

V.  Lyons,  189. 
Kelso  V.  Fleming,  608. 
Kemble  v.  Wallis,  421. 
Kendall  v.-'Niebuhr,  46,  407,  408, 
410,  411,  519.    •  , 

V.  Treadwell,  1135,  1140." 

V.  Woodruff,  409,  410,  411. 
Kenicott  v.  Supervisors,  332,  334. 
Kennedy  v.  Bridgman^  1029. 

V.  Greene,  516. 
Kennelly  v.  Kelly,  293. 
Kent  V.  Agard,  18. 

V.  Lasley,  19. 

V.  Walton,  656,  662. 
Kenton  v.  Vandergrift,  447. 
Kenyon  v.  Segar,  934. 
Keogh  V.  McManus,  953. 
Kepley  v.  Jansen,  772,  866. 
Keppler  v.  Merkle,  996. 
Kernochan  v.  New  York  Bowery 

Fire  Ins.  Co.,  544,  578. 
Kerrfgood  v.  Davis,  53. 
Kerr  V.  Hill,  172. 

V.  Kingsbury,  186. 

V.  Eussell,  487. 
Kershaw  v,  Ttompson,  1088. 
Kerwin,  ex  parte,  89. 


slv: 


XlVlll 


Index  *o  cases  citeC. 
References  are  to  Sections. 


Kessler  v.  The  State,  ex  rel,  Wil- 
son, 495. 
Ketcham  v.  Wood,  213,  491. 
Ketchem  v.  Jauncey,  206,  212. 
Ketchum  v.  Johnson,  38. 

v.-  Shaw,  641. 
Ketzmiller  v.  Van  Eensselaer,  642. 
Keyes  v.  Wood,  324,  325. 
Kid  V.  Conway,  628. 
Kierstead  v.  Avery,  313. 
Kiersted  v.  0.  &  A.  E.  K.  Co.,  585. 
Kies  V.  Tifft,  239. 
Kieser  v.  Baldwin,  220. 
Kiff  V.  Weaver,  320. 
Kilborn  v.  Eobbins,  290,  292,  38Y. 
Kilborne  v.  Eogers,  298. 
Kilmer  v.  Smith,  613. 
Kilner  v.  O'Brien,  662. 
Kilpatrick  v.  Germania  Life  Ins. 

Co.,  245,  246. 
Kimball  v.  Myers,  101. 
Kindberg  v.  Freeman,  811.   . 
King  V.   Baldwin,   225,   230,   233, 
Y60. 

V.  Ballantine,  641. 

v.  Bardeau,  1062,  1063,  1065. 

V.  Duntz,  734,  976,  1161,  1173. 

v.  Duryea,  890. 

v.  Harrington,  328. 

V.  King,  104. 

V.  Knapp,  1063. 

V.  McVickar,  297,  391,  692,  931. 

V.  Merchants'    Ex'ch    Co.,    102, 
118. 

V.  Morris,  1037. 

V.  Newman,  38. 

V.  Piatt,   994,  1020,  1034,  1035, 
1043. 

V.  Smith,  193. 

V.  St.  Michaels,  11. 

V.  State  M.  F.  Ins.  Co.,  261,  577. 

V.  Sullivan,  867. 

v.  Warrington,  18. 

V.  West,  1102,  1103,  1104. 

V.  Whitely,  590,  595,  596,  604. 

V.  Wilcomb,  172,  176,  187. 
Kingman  v.  Dunspaugh,  319,  508. 
Kingsland  v.  Chetwood,  87,  1108. 

V.  Fuller,  984,  1062. 
Kinnear  v.  Lowell,  592. 
Kinsey  v.  Bailey,  190. 


Kinsley  v.  Davis,  459. 

V.  Scott,  750. 
Kipp  V.  Brandt,  775,  811. 

V.  Delamater,  832. 
Kirby  v.  Fitzgerald,  1213. 
Kirby— Matter  of,  321. 
Kirchner  v.  Schalk,  203. 
Kirkham  v.  Dupont,  698,  796. 
Kirkpatrick  v.    Caldwell's  Adm'r, 
511. 

V.  Ward,  513. 
Kirkwood  v.  Thompson,  261. 
Kirsch  v.  Tozier,  85,  92,  445. 
Kirton  v.  Braithwaith,  247. 
Kistner  v.  Sindlinger,  107. 
Kitchell  V.  Mudgett,  473,  520,  643. 
Kitchen  v.  Lee,  144,  908. 
Kittle  V.  Van  Dyck,  305,  637,  786, 

904. 
Klapworth  v.  Dressier,  591. 
Klein  v.  McNamara,  33,  36,  37. 
Klinck  V.  Price,  15. 
Kline  v.  McGuckin,  23,  206. 
Klock  V.  Cronkhite,  391,  402,  734 

1179,  1181. 
Knapp  V.  Burnham,  828,  854,  855, 
864. 

V.  Crane,  437. 

V.  Lee,  615,  916. 

V.  Maltby,  89. 

—Matter  of,  1117. 

V.  Smith,  624. 
Knarr  v.  Conaway,  195. 
Kneeland  v.  Moore,  387. 
Kneetle  v.  Newcomb,  156,  352,  666. 
Knickerbacker  v.   Eggleston,   870, 

977,  1019. 
Knickerbocker  v.  Boutwell,  291. 
Knickerbocker    Life    Ins.    Co.    v. 
Hill,  664,  665. 

V.    Nelson,    649,    665,    671,   673, 
819,  933,  936. 

Trust  Co.  v.  Oneonta  C.  &  E.  S. 
E.  Co.,  753,  762,  846,  1043. 
Knight  V.  Drane,  1190. 

V.  Moloney,  1051,  1059. 

V.  Eay,  316. 
Knoblock  v.  Zochwetzke,  607. 
Knoles  v.  Barnhart,  361,  584. 
Knox  V.  Galligan,  322. 

V.  Lee,  428. 


INDEX   TO    CASES    CITED. 
References  are  to  Beetions. 


xlix 


Koechl  V.  Gale  Development,  1052. 
Koehler  v.  Hughes,  28,  469. 
Koester  v.  Burke,  315. 
Kohn  V.  Chapin,  1046. 
Kohler  V.  Kohler,  106Y. 
Kohly  V.  Fernandez,  885. 
Kolashen  v.  Till,  877. 
Kom  V.  Campbell,  1070. 
Komegay  v.  Spicer,  1190. 
Kortright  v.  Blunt,  422. 
V.  Cady,  23,  24,  254,  279,  420, 

422,  430,  433,  636,  708. 
V.  Smith,  779,  783,  786,  835,  905, 

938. 
Kountze  v.  Hotel  Co.,  951. 
Kouwenhoven  v.  Gifford,  914. 
Kraemer  v.  Adelsberger,  16,  18. 
Kraft  V.  James,  1084. 
Krakower  v.  Lavelle,  951. 
Kralder  v.  Hillman,  442. 
Kramer   v.    Trustees   of   Farmers' 

Bank,  206,  212. 
Kranichfelt  v.  Slattery,  91. 
Krebs  v.  Carpenter,  217,  218 
Kribbs  v.  Alford,  187. 
Kroehle  v.  Ravitch,  953. 
Kuhrs  V.  McGeah,  224. 
Kunath  v.  Bremer,  965. 
Kursheedt  v.  Union  Dime  Savings 

Institution,  785,  808. 

Laclede  Bank  v.  Keeler,  1197. 
Lacustrine  Fer.  Co.  v.  L.  G.  &  Fer. 

Co.,  510,  517. 
Ladd  V.  Stevenson,  52,  770. 
Ladue  v.  Detroit,  etc.,  E.  E.  Co., 

212,  213,  214. 
Lady  Superior  v.  McNamara,  92, 

757. 
La  Farge   Fire  Ins.   Co.   v.  Bell, 

289,  1014. 
La  Farge  v.  Herter,  230,  679. 
V.  Van  Wagenen,  993,  1033. 
Laflin  v.  Griffiths,  182,  188,  200. 
Lagrave  v.  Hellinger,  289,  291,  292, 

756,  884,  1152. 
Laing  V.  Byrne,  616,  619. 
v.  Martin,  688. 
V.  Titus,  843. 
Lake  v.  Doud,  312. 


Lamb  v.  Cannon,  304. 

V.  Jeffrey,  702. 

V.  Lamb,  896. 

V.  Montague,  697. 
Lambert  v.  Leland,  457. 
Lambertson   v.   Van    Voorhis,   59, 

67. 
Lammerson  v.  Marvin,  1187. 
Lamont  v.  Cheshire,  809,  811. 
Lamoille  Co.   Nat.   Bank  v.  Big- 
ham,  667. 
L'Amoreaux  v.  Visscher,  348,  666. 
L'Amoureux  v.  Vandenburgh,  334. 
Lampmau) — Matter  of,  149. 
Lamport  v.  Beeman,  58,  73,  286. 
Lamson  v.  Moffatt,  18. 
Lancaster  v.  Smith,  444. 
Lance's  Appeal,  17. 
Landon  et  al  v.  Townshend,  710. 
Land  Co.  v.  Peck,  61,  472,  781. 
Landon  v.  Townshend,  885. 
Lane  v.  Conger,  1011. 

V.  Hitchcock,  200,  202. 

V.  King,  172,  177. 

V.  Ludlow,  65,  67,  307. 

V.  Niekerson,  317,  319. 

V.  Shears,  15. 
Langdon  v.  Buel,  324,  366. 

V.  Grey,  688. 
Langford  v.  Barnard,  8. 
Langlin  v.  Braley,  77. 
Lang's  Heirs  v.  Waring,  107. 
Lanier  v.  Milliken,  312. 

V.  Smith,  750. 

V.  Stiles,  472. 
Lansdowne  v.  Ederton,  1051. 
Lansing  v.  Capron,  889,  999. 

V.  Goelet,  1134. 

V.  McPherson,  1039. 

V.  Woodworth,  204,  212. 
Lants  V.  Crispe,  715. 
Lantz  V.  Buckingham,  157. 
Lapping  v.  Duffy,  888. 
Large  v.  Van  Doren,  467. 
Larkin  v.  Misland,  1114. 
Lamed  v.  Donovan,  523,  524. 
Larremore  v.  Squires,  750. 
Lash  V.  McCormick,  1197. 
Lashbrooks  v.  Hatheway,  208. 
Latham  v.  MeCann,  924. 

V.  Udell,  93. 


INDEK    TO    CASES    CITED. 


References  a/re 


Lathrop  v.  Godfrey,  924,  926,  928, 
938. 

V.  Heacock,  823. 
Lattimore  v.  Harson,  216. 
Lauder  v.  Meserole,  847,  1061. 
Laverty  v.  Moore,  lOYl. 
Law  V.  McDonald,  963,  965. 
Lawatsch  v.  Cooney,  455. 
Lawrence  v.  Brown,  352,  666. 

V.  Clark,  508. 

V.  CorneU,  989,  1059,  1113. 

V.  Delano,  1069. 

V.  Farley,  583. 

V.  The  Farmers  Loan  and  Trust 
Co.,  9,  15,  116L 

V.  Fox,  591,  59Y,  759. 

V.  Knapp,  320. 

V.  Lawrence,  757,  764,  766. 

V.  Towle,  582. 

V.  Tucker,  205,  208. 
Lawson  t.  Barron,  250. 

—Matter  of,  1207. 
Lawton  v.  Sager,  975,  1132. 
Laylin  v.  Knox,  475. 
Layman  v.  Whiting,  1207. 
Lazarus  v.  Rosenberg,  18. 
Leahy  v.  Arthur,  947. 
Learned  v-  Geer,  1185. 
Leary  v.  Boggs,  106. 

V.  Schaffer,  641. 
Leavenworth  v.  Cooney,  640. 

V.  Packer,  931. 
Leavitt  v.  Cruger,  823. 

V.  Pell,  899. 

V.  Tyler,  808. 
Leckie — Matter  of,  440. 
Ledyard  v.  Butler,  25,  213,  507. 
Lee  V.  Chadsey,  659. 

V.  Methodist   Episcopal   Church 
of  Fort  Edward,  129. 

V.  Parker,  750,  794,  884,  1074. 

V.  Porter,  913,  924. 

V.  Timken,  359. 

V.  West  Jersey  Land  Co.,  219. 
Leeds  v.  Cameron,  204. 
Leet  V.  McMaster,  1176,  1195. 
Lefebvre  v.  Detruit,  899. 
Lefevre  v.    Laraway,    1029,    1040, 

1045. 
Leggett  V.  McCarty,  914. 

V.  McClelland,  478. 


to  Sections. 

Leggett  V.  The  Mutual  Life  Las. 

Co.,  779. 
Lehrenkranss  v.  Bonnell,  897. 
Lieby  v.  Wojf,  504. 
Leighton  v.  Leighton  Lea  Ass'n, 
137,  1152. 

V.  Orr,  896. 
Leitch  V.  Wells,  804. 
Leitzbach  v.  Jackman,  472. 
Le  Massena  v.  Storm,  983. 
Le  Neve  v.  Le  Neve,  504,  518. 
Lenihan  v.  Hamann,  774,  1062. 
Lenox  v.  Eeed,  17. 
Lents  V.  Craig,  988.' 
Leonard  v.  Morris,  792,  793,  878, 

880. 
Leopold  V.  Hallheimer,  251,  747. 
Lesley  v.  Johnson,  348,  654,  688. 
Leslie  v.  Merrick,  896,  903. 

V.   Saratoga  Brewing  Co.,  988, 
1051. 
Lessee  of  Cooper  v.  Galbraith,  504, 

Hester  v.  Fortner,  497. 
Lester  v.  Barron,  214,  935. 
Lett  V.    Guardian  Fire  Ins.   Co., 

554. 
Levy  V.  Long  Island  Brewery,  165, 
263. 

V.  Mayor,    etc.,    of   New   York, 
202. 

V.  Merrill,  440,  449. 
Lewis  V.  Anderson,  107,  508. 

V.  De  Forest,  212. 

V.  Duane,  884,  938,  1164,  1186. 

V.  Guardian  Assur.  Co.,  568. 

V.  Kirk,  332,  333. 

V.  Montgomery  Mut.  B.  and  L. 
Ass'n,  582. 

V.  Palmer,  468. 

V.  Payn,  90. 

V.  Eobinson,  963,  969. 

V.  Small,  15. 

V.  Smith,    750,    752,    794,    884, 
1074,  1111. 
Libby  v.  Hopkins,  384. 

V.  Tufts,  1013. 
Lidderdale's    Ex'rs    v.    Robinson's 

Adm'r,  471. 
Life  Ins.  Co.  v.  Howell,  880. 

V.  Rowand,  504. 

V.  Slee,  13. 


INDEX    TO    CASES    CITED. 
References  are  to  Sections. 


li 


Life  Ins.  Co.  v.  Wtite,  506. 
Lightner  v.  Mooney,  504. 
Lily  V.  Dunn,  23. 

V.  Palmer,  292,  387. 
Lindsay  v.  Bates,  59,  324. 
Linthicum  v.  Tapscott,  54. 
Lipman   v.    Jackson    Agricultural 

Iron  Works,  927. 
Lippold  V.  Held,  415. 
Lithauer  v.  Royle,  965. 
Littauer  v.  Goldman,  357. 
Littell  V.  Zoutz,  1028,  1029. 
Little  T.  White,  654. 
Littlefield  v.  Crocker,  642. 
Littlewort  v.  Davis,  16. 
Livingston  v.  Byrne,  1041. 

V.  Dean,  334,  336,  666. 

V.  Harris,  683,  684,  726. 

—Matter  of,  540. 

V.  Mclnlay,  204. 

V.  Meldrum,    887,    1004,    1005, 
1007,  1101. 

V.  Murphy,  312. 

V.  Newkirk,  58,  73,  286. 

V.  Eendell,  842. 
Lloyd  V.  Mason,  959. 

V.  Quimby,  888. 
Loan  Ass'n  v.  Beaghen,  405,  412. 

V.  Hawk,  296. 
Loan  &  Trust  Co.  v.  Munson,  245. 
Lock  V.  Fulford,  289.     ' 
LockeV.  Homer,  590,  592.  ' 

V.  Palmer,  38. 

V.  Ellis,  973. 
Lockman  v.  Eeilly,  776,  780,  1057. 
Lockwood  v.  Benedict,  791. 

V.  Fawcett,  880,  1146. 

V.  Fox,  996. 

V.  Marsh,  458,  473. 

V.  McGuire,  1027. 

V.  Sturdevant,  389. 
Loeb  V.  Willis,  879,  1146. 
Loehr  v.  Colborn,  479,  780. 
•Loews  V.  De  Forest,  206. 
-Lofsky  V.  Maujer,  940,  945,  951, 

953. 
Logue's  Appeal,  13. 
Logan  V.  Smith,  332,  581. 
Lomax  v.  Bird,  468. 
Lombard  v.  Dows,  98,  205. 

V.  Moore,  364. 


London  v.  Townshend,  774. 
London  and  Westminster  Loan  and 

Discount  Co.  v.  Drake,  186. 
Londoner  v.  Perhnan,  300. 
Longan  v.  Carpenter,  339. 
Long  Island  and  Trust  Co.  v.  Long 
Island    City    &    Newtown    K. 
Co.,  246,  762,  972. 
Long  Island   Loan   &   Trust   Co., 

Matter  of,  321. 
Long  V.  Long,  857. 

v.  Lyons,  862,  864,  1002. 
Longfellow  v.  Moore,  387. 
Loomer  v.  Wheelwright,  145,  293, 

634,  909. 
Loomis  Y.  Balheimer,  234. 

V.  Bedell,  917. 

V.  Eaton,  933. 

V.  Loomis,  13. 
Looney  v.  Quill,  289. 
Loos  V.  McCormack,  231. 
Lord  V.  Anderson,  1100. 

V.  Lane,  388,  389. 

V.  Morris,  43?! 

V.  Wilcox,  61,  72. 

V.  Tonkers  Fuel   G-as  Co.,  116, 
118,  120. 
Loring  v.  Manufacturers  Ins.  Co., 

549. 
Losee  v.  Ellis,  819,  963. 
Losey  v.  Bond,  144,  934. 

V.  Simpson,  504. 

V.  Stanley*  149. 
Lot  V.  Thomas,  27. 
Lathrop's  Case,  772. 
Loucks  V.  Van  Allen,  1100. 
Louisville   B'ld'g   Ass'n   v.    Korb, 

299. 
Loudon  V.  Waddle,  577. 
Love  T.  Blair,  15. 
Lovejoy  v.  Bowers,  107. 

V.  Vose,  469. 
Loveland  v.  Shepard,  239. 
Lovett      V.    ■  German      Reformed 
Church,  836,  1082,  1093,  1144, 
1145. 
Low  V.  Purdy,  1046,  1161,  1172. 

V.  Allen,  437. 
Lowman  v.  Yates,  218. 
Lowenfeld  v.  Wimpie,  300. 
Lowenfelt  v.-  Ditchett,  772,  1061. 


Hi 


INDEX    TO    CASES    CITED. 
References  are  to  Sections. 


Lowenstein  v.  Phelan,  239,  241. 
Lowery  v.  Peterson,  59. 
Lowes  V.  De  rorest,  206. 
Lowndes  v.  Chisholm,  277. 
Lowry  v.  Smith,  502,  643. 

V.  Tew,  692. 
Lucas  V.  Hendrix,  893. 
Luce  V.  Hinds,  878. 
Luckey  v.  Gannon,  567. 
Lucking  v.  Wesson,'  472. 
Ludington  v.  Slauson,  924,  928. 

V.  Taft,  963. 
Ludlow  V.  Cooper,  107. 

V.  Van  Ness,  143. 
Luers  v.  Brunges,  761. 
Luetchford  v.  Lord,  899. 
Lumber  Exchange  Bank  v.  Miller, 

.  317,  902. 
Lunny  v.  McClellan,  1083. 
Lycoming    Ins.    Co.    v.    Jackson, 

1189. 
Lyle  V.  Ducomb,  204. 
Lyman  v.  Little,  475. 

V.  Lyman,  289,  411. 

V.  Sale,  999,  1000. 
Lynch  V.  Cunningham,  248,  249. 

V.  Hancock,  475. 

V.  Livingston,  488. 

—Matter  of,  153. 

V.  Meyers,  996. 

V.  Pfeiffer,  366,  387. 

V.  Utica  Ins.  Co.,  46,  47. 
Lynde  v.  Budd*  144,  908. 

V.  McGregor,  98. 

V.  O'Donnell,  828,  842,  1090. 
Lyon  V.  Lyon,  147,  828. 

V.  Morgan,  772. 

V.  Powell,  18,  752. 

V.  Bobbins,  697,  700. 

McArthur  v.  Sehenck,  654. 
McAusland  v.  Pundt,  1073. 
McBride  v.  The  Farmers'  Bank  of 
Salem,  766. 

V.  Lewisohn,  862,  1005. 
McBurney    v.    Wellman,    13,    18, 

1157. 
McCabe  v.  Bellows,  636. 

V.  Parnsworth,  370. 

V.  Swap,  362,  387. 
McCarthy  v.  Graham,  876. 


McCarthy  v.  Peake,  950. 

V.  Stanley,  893. 
McClellan  v.  Coffin,  422. 

V.  Grant,  914. 
McClelland  v.  Bishop,  241. 
McCoUough  V.  Colby,  839. 
McComb  V.  Barcelona  Apartment 

Ass'n,  210. 
McConihie  v.  Pales,  913,  .914,  934. 
McConneaughey  v.  Bogardus,  1188. 
McConnell  v.  Blood,  183,  190. 

V.  Mackin,  366,  378. 
McCormick  v.  Knef,  1084. 
McCotter  v.  Jay,  1022,  1041. 
McCoy  V.  O'Donnell,  879.    - 
McCrackan  v.  Valentine's  Execu- 
tors, 860. 
McCraney  v.  Alden,  662. 
McCrea  v.  Conner,  913.   . 
McCrossen  v.  Harris,  279. 
McCuUom  V.  Turpie,  1014. 
McCumber  v.  Gilman,  271,  273. 
McCurdy  v.  Clarke,  315. 
McDaniels  v.  Colvin,  206,  208,  213. 

V.    Flower    Brook    Manuf.    Co., 
473. 
McDermott  v.  Hennesy,  975,  1132. 
McDole  V.  Purdy,.61. 
McDonald  &  Co.  v.  Kellogg,  17. 
McDonald  v.  Mallory,  973.  . 

V.  Mobile  Life  Ins.  Co.,  934. 
McDonnell  v.  McCann,  896. 
McDougal  V.  Downey,  866. 
McDougald  v.  Capron,  -468. 
McDowell  V.    St.   Paul  Fire   and 

Marine  Ins.  Co.,  565. 
McFadden  v.  Allen,  178,  179,  188, 

1069. 
McFillan  v.  Hoffman,  634. 
McGan  v.  Marshall;  909. 
McGiven   v.    Wheelock,    388,   402, 

467. 
McGovern  v.  Life  Ins.  Co.,  1185. 
McGowan  v.  Branch  Bank  at  Mo- 
bile, 831. 

V.  Newman,  858. 

V.  People's  Fire  Ins.  Co.,  554. 

V.  Smith,  805,  637. 
McGown  V.  Sandford,  994. 

V.  Wilkins,  1053. 

V.  Yerks,  776,  904. 


INDEX   TO    CASES    CITED. 


liii 


References  a/re  to  Sections. 


McGregor  v.  McGregor,  Y64,  842: 
McGuckin  V.  Millbank,  TtS. 
McGuire  v.  Van  Pelt,  220. 
McHany  v.  Schenk,  102Y. 
McHugh  V.  Smiley,  23. 
Mcllvain  v.  Assurance  Co.,  407. 

V.  Kadel,  620,  622. 
Mclntyre  v.  Humphreys,  18. 

V.  Plaisted,  5Y7. 
McKay  v.  Green,  53,  73. 

—Matter  of,  637. 

V.  Wakefield,  902. 
McKeage    v.    Hanover    Fire    Ins. 

Co.,  183,  184. 
McKechnie  v.  McKechnie,  715. 

V.  Sterling,  546. 
McKeman  v.  Robinson,  1151, 1154. 
McKiUip  V.  McKillip,  63. 
McKimmon  v.  Martin,  69. 
McKinney  v.  Miller,  36,  289. 
McKinster    v.    Babcock,    97,    205, 

207. 
McKinstry  v.  Curtis,  291,  705. 
M'Kinstry   v.    Merwin,    314,    388, 

389,  1140. 
McKinzie  v.  Perrill,  108. 
McKnight  v.  Clark,  370. 

V.  Gordon,  504. 
McLane  v.  Geer,  929. 
McLaren    v.    Hartford   Fire    Ins. 
Co.,  545,  546. 

V.  Watson's  Ex'rs,  320. 
McLaughlin  v.  Cosgrove,  686. 

V.  Green,  385. 

—Matter  of,  877. 

V.  Teasdale,  1011. 
McLean  and  Jackson's  Appeal,  316. 
McLean  v.   Lafayette  Bank,   407, 
760.- 

V.  Tompkins,  702,  843. 

V.  Towle,  702,  759. 
McLaughlin  v.  Ourts,  475. 
McMahon  v.  Eussell,  260,  636,  640. 

V.  Specht,  638,  642. 
McMasters  v.  Wilhelm,  334. 
McMechan  v.  Griffing,  518. 
McMichael  v.  Russell,  637,  711. 
McMillan  v.  Leaman,  184. 

V.  Otis,  24. 

V.  Richards,  24. 
MuUin's  Adm'r  v.  Neal,  479. 


McMurray     v.     McMurray,     824, 

1022,  1027. 
McNamara  v.  Culver,  33. 
McNeil   V.    Sun   &    Evening   Sun 
Ass'n  Bldg.,  423. 
V.  The    Tenth    National   Bank, 
343,  346. 
McPherson  v.  Hayward,  13. 
V.  Housel,  909.      ' 
V.  Rollins,  204,  366,  445. 
McRea    v.    Cent.    Nat.    Bank    of 

Troy,  180. 
McReth  V.  Simmons,  54. 
McReynolds  v.   Munns,   751,   871, 

1043. 
McRoherts  v.  Pooley,  1108,  1131. 
McSorley  v.  Larissa,  699. 
Mabbett  v.  Mabbett,  473. 

V.  White,  113. 
Mabie  v.  Hatinger,  443. 
Macaulay  v.  Hayden,  216. 
V.  Porter,  40,  497. 
V.  Smith,  9,  18,  21,  23. 
Maedonald  v.  Potter,  384. 
Mac  Farlane  v.  Brower,  972. 
Machette  v.  Warless,  206. 
Mack  V.  Andrews,  437. 
v.    Anderson,    437. 
V.  Arthur,  105. 
V.  Austin,  105,  631. 
V.  Mack,  326. 
V.  Wetzlar,  23,  326. 
Mackall  v.  Olcott,  1046. 
Mackellar  v.  Rogers,  947. 
Mackenna  v.   Fidelity  Trust   Co., 

640,  772,  964. 
Mackenzie  v.  Alster,  1172. 
MacLaren  v.  Percival,  912. 
Macloon  v.  Smith,  750. 
Macomber  v.  Cambridge  Mut.  Fire 
Ins.  Co.,  547,  556. 
V.  Dunham,  645. 
Madaris  v.  Edwards,  387. 
Madison  Ave.   Baptist   Church  v. 
Baptist     Church     in     Oliver 
Street,  128,  130,  138,  253,  257, 
258,  260,  268,  699. 
Madison  Trust  Co.  v.  Axt  (No.  1), 

953. 
Magee  v.  City  of  Brooklsm,  1054. 
Magilton  v.  Holbert,  472. 


llT 


INDEX   TO    CASES    CITED. 
References  are  to  Sections. 


Magnusson  v.  Williams,  1197. 
Maguire  v.  Park,  190. 
Mahagan  v.  Mead,  1014. 
Mahaiwe  Bank  v.   Culver,  114Y. 
Maher  v.  Langfrom,  218,  228. 

V.  Newbauer,  433. 

V.  O'Connor,  996. 
Mahoney  v.  Mc Walters,  345. 
Main  v.  Ginthert,  940. 

V.  Schwarzwaelder,  178. 
Maine  v.  Alexander,  88. 
Martland   v.    Godwin,    242. 
Malcolm  v.   Allen,  250,  839,  863, 

866,  1005. 
Mallett  V.  Page,  455. 
Malloney  v.  Horan,  642,  643. 
Mallory   v.    West    Shore    Hudson 

Eiver  E.  E.  Co.,  241,  242. 
Mander  v.  Low.  1116. 
Manhattan   Brass  &  Mfg.   Co.   v. 

Thompson,  630. 
Manhattan  Life  Ins.  Co.  v.  Glover, 
631. 

V.  Johnson,  661,  1110. 
Manly  v.  Slason,  70. 
Mann  v.  Cooper,  748,  879. 
Manne  v.  Carlson,-  835. 
Manning  v.  Elliott,  1194. 

V.  Moscow  Presbyterian  Society, 
129 

V.  Tyler,  681. 

V.  Young,  658,  659. 
Mantner  v.  Pike,  972.  ' 

Manufacturers  &  Mechanics  Bank 
V.  Bank  of  Pennsylvania,  513. 
■'Mapes  V.  Brown,  797. 
Maples  V.  Millon,  172,  178. 
March  V.  Ludlum,  1029. 
Marcy  v.  Dunlap,  90. 
Marder  v.  Dorthy,  902. 
Margott  V.  Eenton,  216. 
Marie  v.  Garrison,  1049.    • 
Market   &    Fulton   Nat.    Bank   v. 

Jones,  124,  902. 
Markham  v.  O'Connor,  419. 
Markoe  v.  Andras,  49,  59. 
Marks  V.  Pell,  18„  19,  712. 
Marlow  v.  Barlew,  794. 

v.  Johnson,  299. 
Marmon  v.  Marmon,  151. 
Maroney  v.  Boyle,  61,  66,  67,  309. 


Marquat  v.  Marquat,  46,  53. 
Marsh  v.  House,  684. 

V.  Lee,  314. 

V.  Lowry,  820. 

V.  Marsh,  19. 

V.  Pike,  228,  291,  470,  594,  606, 
607,  608,  609,  721,  759,  760. 

V.  Eidgway,  984,  1039. 

V.  Eussell,  1049. 
Marshall  v.  Davies,  579,  608,  609. 

—Matter  of,  877,  1150. 

V.  Wing,  424. 
Marston  v.  Brittenham,  245. 

V.  Marston,  1140. 
Martin  v.  Alter,  17. 

V.  Bauer,  65. 

V.  Beatty,  308. 

V.  Cauble,   61. 

V.  Clover,  240,  251. 

V.  Pranklin  Fire  Ins.  Co.,  566. 

v.  Fridley,  256,  1083. 

V.  Kelley,  698. 

V.  Morris,  811. 

V.  Moulin,  11,  371. 

V.  Niagara    Falls    Paper    Mfg. 
Co.,  122. 

V.  Nixon,  312. 

V.  Eapelye,  216. 

V.  Stoddard,  434. 

V.  Trumbull,  107. 
Martin's  Appeal,  405. 
Martindale  v.  Parsons,  580. 

V.  Western  N.  Y.  &  P.  E.  Co,, 
512. 
Martine  v.  Lpwenstein,  828. 
Marvin  v.  Prentice,  37,  450,  727. 

V.  Smith,  642. 

V.  Vedder,  220,  467. 
Marvine  v.  Hymers,  650. 
Maryland    Permanent    Land    and 
Building    Society    v.    Smith, 
688,  992. 
Masich  v.  Shearer,  69. 
Mason  v.  Ainsworth,  319. 

V.  Anthony,  348,  666. 

v.  Beach,  366,  367,  443. 

V.  Lord,  334,  664,  665,  666,  674 

V.  N.  Y.,  674. 

V.  Scott,  1059. 
Massachusetts  Nat.  Bank  v.  Shiim, 
182,  187. 


INDEX   TO    CASES    CITED. 
References  a/re  to  Sections. 


Iv 


Masters  v.  Templeton,  61,  Y84. 
Mathews  v.  Aikin,  291,  468. 

—Matter  of,  150. 

V.  Porter,  19. 

V.  Sheehan,  34,  38. 

V.  Skinner,  133. 
Mattair  v.  Card,  623,  920. 

V.  Payne,  932. 
Matteson  v.  Thomas,  475. 
Matthews  v.  Coe,  664. 

V.  Damainville,  46,  50. 

V.  Duryee,  638,  1110,  1115,  1213. 

V.  Evertt,  300. 

V.  Lindsay,  422,  932. 

V.  Switzler,  886. 
Matthewson  v.  Western  Assurance 

Co.,  576. 
Matter  of  Long  Island  Loan  and 

Trust  Co.,  32L 
Mattix  Y.  "Weand,  17,  61. 
Matzen  v.  Schaeffer,  472. 
Matzon  v.  Griffin,  179. 
MaurhofFer  v.  Mittnaeht,  710 
Maxfield  v.  Willey,  28. 
May  V.  Borel,  514. 

V.  Gates,  692. 

V.  Le  Clair,  22. 

V.  May,   988,   1023,   1025,   1035, 
1067. 
Mayer  v.  Burr,  834,  984. 

V.  Grottendick,  220. 

V.  Hinman,  809. 

V.  Jones,  857,  890. 

V.  Margolies,  750,  794. 

V.  Moore,  472. 

V.  Salisbury,  968. 
Mayor,  etc.,  of  Alexandria  v.  Pat- 
ten, 384. 

of  City  of  New  York   (Morris 
Ave.), — Matter  of,  1054. 

— Matter  of  (Morris  Ave),  159. 
Mazuzan  v.  Mead,  678. 
M'Crea  v.  Purmort,  205. 
Meacham  v.  Steele,  405. 
Mead  v.  Brockner,  1164. 

V.  Hous.  &  N.  E.  R  Co.,  820. 
•   V.  Jenkins,  892. 

V.  Leavitt,  332. 

V.  Mead,  637. 

V.  Parker,  484,  1147. 

V.  York,  220,  463,  467. 


Meade  v.  Brockman,  819,  820. 
Meador  v.  Meador,  43. 
Meaker  v.  Fiero,  662. 
Mears  v.  Kearney,  48,  72. 
Mechanics'  Bank  v.  Bank  of  Ni- 
agara, 316. 
V.  Edwards,  669. 
V.  Godwin,  108. 

V.  N.  Y.  &  N.  H.  E.  E.  Co.,  350. 

V.  Townsend,  353. 

Mechanics'   Bank  of  Brooklyn  v. 

Townsend,  350. 

of  Williamsburgh  v.  Foster,  681. 

Mechanics'    Building    Association 

V.  Ferguson,  444. 
Mechanics  Nat.  Bank  of  St.  Paul 

V.  Southwick,  661. 
Mechanics'  Savings  Bank  v.  Goff, 
608. 
V.  Selye,  1110. 
Mechanics'    &    Traders'    Bank    v. 
Bergen  Heights  Eealty  Corp., 
188. 
V.  Eoberts,  932. 
Medley  v.  Elliott,  281. 
Medsker  v.  Parker,  641. 
Meech  v.  Bennett,  1049. 

V.  Ensign,  591,  605. 
Meehan  v.  Forrester,  21,  22. 

V.  Williams,  518. 
Meeker  v.  Claghorn,  585. 

V.  Wright,  635. 
Meeks  v.  Whately,  365. 
Megarel's  Adm'r  v.  Megarel,  415. 
Megary  v.  Funtis,  378. 
Meigs  V.  Einaldo,  956. 
V.   Willis,  750,  794,   932,   1088, 
1094. 
Meley  v.  Collins,  369. 
Melick  V.  Dayton,  922. 
Memphis  City  v.  Dean,  763. 
Menagh  v.  Whitwell,  107. 
Mercantile  Mut.  Ins.  Co.  v.  Calebs, 
577. 
Trust  Co.  y.  Eochester  and  On- 
tario Belt  Ey.  Co.,  798. 
Merchants'    Bank    of    Buffalo    v. 
Weill,  334. 
Bank  v.  Thomson,  623,  750,  752, 
794,  1051,  1074. 


Ivi 


INDEX    TO    CASES    CITED. 
References  are  to  Bections. 


Merchants'     Exchange      National 
Bank    v.    Commercial    Ware- 
house Co.,  664,  670,  680,  681, 
682. 
Merchants'  Ins.  Co.  v.  Graat,  144. 
V.  Hinman,  230,  233,  Y60,  1032. 
Nat.  Bank  v.  Snyder,  914,  927. 
Meriam  v.  Harsen,  489. 
Merill  v.  Reiners,  418. 
Merkle  v.  Beidleman,  753. 
Merrill  v.   Agricultural  Ins.   Co., 
556. 
¥.  BishofE,  784,  786. 
V.  Chase,  463,  466. 
V.  Smith,  97. 
Merrills  v.  Swift,  206,  212. 
Merriman  v.  Hyde,  508. 

V.  Moore,  580,  605. 
Merritt  v.  Bartholick,  23,  26,  239, 
326,  328,  752. 
V.  Home,  1198. 
V.  Hosmer,  697. 
V.  Judd,  186. 
V.  Lincoln,  230,  233,  236. 
V.  Merritt,  151,  910. 
V.  Yates,  489. 
V.  Youmans,  219,  740. 
Martens  v.  Wakefield,  348,  354. 
Merwin  v.  Eomanelli,  679. 

V.  Star  Tire  Ins.  Co.,  547. 
Mesoall  v.  TuUy,  785. 
Messinger  v.  Poster,  710,  1060. 
Methodist    Episcopal    Church    v. 

-     Jaques,  963. 
Metropolitan  Life  Ins.  Co.  v.  Hall, 
738. 
V.  Stimson,  418. 
Metropolitan  Trust   Co.  v.   Tono- 
wanda  Valley  &  Cuha  E.  E. 
Co.,  784. 
Metz  V.  Todd,  227. 
Meyer  v.  Bishop,  980. 
V.  Caken,  285. 
V.  Lathrop,  228. 
V.  Muscatine,  650. 
T.  Patterson,  980. 
Michaelis  v.  Towne,  770. 
Michigan  Panelling  Co.  v.  Parvell, 
457. 
State  Ins.  Co.  v.  Soule,  291,  292. 
V.  Lewis,  554. 


Mickles  V.  Dillaye,  272,  273,  362, 
715,  717,  728. 

V.  Maxfield,  291. 

V.  Townsend,   24,   26,  334,  336, 
337,  362,  387,  888. 
Middlesex  v.  Thomas,  458. 
Middletown      Savings     Bank     v. 

Bacharach,  29. 
Midwood  Park  Co.  v.  Baker,  891. 
Milk  V.  Christie,  492. 

V.  Waite,  738. 
Millandon  v.  Brugiere,  968. 
Miller  v.  Aldrich,  560. 

V.  Ansenig,  18. 

V.  Avery,  918. 

V.  Bowles,  940. 

V.  Burke,  998. 

V.  Burroughs,  645. 

V.  Case,  932,  1020,  1096,  1099. 

V.  Collyer,  1051. 

V.  Dooley,  1108. 

V.  Gibbs,  547. 

V.  Harris,  576. 

V.  Holbrook,  218. 

V.  Hull,    660,    820,    993,    1033, 
1183. 

V.  Kerr,  679. 

V.  Kolb,  1072. 

V.  Lindsey,  394.' 

V.  Lockwood,  206. 

V.  Macomb,  1056. 

V.  McCan,  225,  231,  685. 

V.  Plumb,  178. 

V.  Eemley,  866. 

V.  Whittier,  209. 

V.  Winchell,  471,  592. 

V.  Zeimer,  666. 
Mills  V.  Bliss,  815. 

V.  Comstock,  497. 

V.  Dennis,  735,   748,  860,  1009, 
1135,  1137. 

V.  Mills,  22. 

V.  Shepard,  159. 

V.  Van  Voorhies,  637,  772,  823. 

V.  Watson,  228,  291,  592. 
Millspaugh  v.  McBride,  388,  389. 
Miner  v.  Beekman,  273,  472,  710, 
711,  712,  714,  715,  726,  728. 

V.  Sheehan,  98. 
Minnesota   Co.   v.    St.    Paul  Co., 
168, 


INDEX   t6    cases    cited. 
References  a/re  to  Sections. 


Ivil 


Minor  V.  Hill,  1179. 

V.  Terry,  580,  611. 
Minton  v.  New  York  Elevated  K. 

K.  Co.,  21,  692. 
Minturn   v.    Farraers'    Trust    Co., 

682. 
MisKkind-reinberg   Eealty  v.    Si- 

dorsky,  821. 
Mississippi  Valley  Eailway  Co.  v. 
Chicalgo,  St.  Louis  &  New  Or- 
leans E.  E.  Co.,  169. 
Mitchell    V.    Bartlett,    940,    1076, 
1077,  1207. 

V.  Browne,  880. 

V.  Clark,  365. 

V.  Cook,  358. 

V.  Coombs,  96. 

V.  Mitchell,  779. 

V.  Eeed,  164. 

V.  Smock,  479^ 

V.  Winslow,  170. 
Mix  V.  Andes  Ins.  Co.,  545,  635. 

Y.  Hotchkiss,  279,  567,  837. 
Moakley  v.  Eiggs,  239. 
Moflfett  V.  Eoche,  293,  297. 
Mohawk  Bank  v.  Atwater,  1007. 
Mohr  V.  Manniere,  153. 
Moir  V.  Flood,  1058. 
Moll  V.  McKeon,  951. 
Mollan  V.  Griffith,  284. 
MoUer  v.  Duryee,  164,  989. 

V.  Muller,  784,  992. 

V.  Watts,  1041. 
Moloney  v.  Nelson,  899,  900. 
Monell  V.  Smith,  204,  206. 
Momo  V.  Perkins,  645. 
Monroe — Matter  of,  1046. 

V.  Button,  749. 

V.  Poormun,  487. 
Montague  v.  Boston  &  Albany  E. 
E.,  277. 

V.  Dawes,  1161. 
Montgomery  v.  Chadwick,  274. 

V.  Merrill,  172. 

V.  Scott,  896. 

V.  Specht,  33. 
Mooney  v.  Byrne,  9,  18,  33,  696, 
991. 

V.  Mooney,  1115. 
Moor  V.  Falk,  861. 


Moore— Matter  of,  572,  576,  1150, 

1151. 
Moore  v.  Beasom,  472. 

V.  Cable,  264,  271,  274,  276,  277, 
712. 

V.  Cameron,  239. 

V.  Degraw,  269. 

V.  Dunn,  287. 

V.  Fuller,  623. 

V.  Hamilton,  389. 

V.  Hanover  Fire  Ins.  Co.,  649, 
554. 

V.  Harrisburg  Bank,  388. 

V.  Ingram,  53. 

V.  Lindsay,  537,  835. 

V.  Madden,  18. 

V.  Metropolitan  National  Bank, 
334,  335,  342,  343,  346. 

V.  Moore,  293. 

V.  Nye,  13. 

V.  Eagland,  204. 

V.  Shaw,  881. 

V.  Sloan,  331,  358,  495,  524,  529. 

V.  Titman,  315. 

V.  Thomas,  469. 

V.  Ware,  316. 
Moore's  Appeal,  586,  588. 
Moran  v.  James,  149. 
Morfield  v.  Willey,  28. 
Morford  v.  Davis,  677,  679. 
Morgan — Matter  of,  640. 
Morgan  v.  Donovan,  171. 

V.  Fullerton,  857,  989. 

V.  Hammett,  299. 

V.  Louisiana,  118. 

V.  Martin,  241. 

V.  Plumb,  1140. 

V.  Shinn,  691. 

V.  Smith,  229. 

V.  Walbridge,  273. 

V.  Waters,  200,  833. 
Moring  v.  Dickerson,  304. 
Morrell  v.  Dickey,  375,  766. 

V.  Noyes,  168. 
Morrill  v.  Morrill,  206. 
Morris  v.  Bacon,  325,  333. 

V.  Budlong,  34,  266. 

V.  Floyd,  669,  670. 

V.  Keyes,  486. 

V.  Morange,  887. 

V.  Morris,  899. 


Iviii 


INDEX    TO    CASES    CITED. 
References  cure  to  Sections. 


Morris  v.  Mowatt,  26,  811,  1053, 
1054,  1067. 
V.  Tillson,  96. 
V.  Tuthill,  Y51,  939. 
V.  Wadsworth,  501. 
V.  Wheeler,   783,   784,   904,   964, 

969.  I 

V.  Woodward,  1036. 
Morrison   v.   Bank   of  Commerce, 
29. 
V.  Brant,  33,  39,  500. 
V.  Beckwith,  1014. 
V.  March,  518. 
V.  McLeod,  274. 
V.  Morrison,  427,  865. 
V.  Eobinson,  699. 
V.  Slater,  792,  1150. 
Morrissey  v.  Leddy,  829. 
Morrow  v.  Tumey,  270. 

V.  IJ.  S.  Mortgage  Co.,  316. 
Morse  v.  Byam,  1178. 

V.  Curtis,  525. 
Morton  v.  Thurber,  653. 
Mosely  v.  Marshall,  287. 
Moses  V.  Murgatroyd,  1119. 

V.  Walker,  218. 
Mosher  v.  Campbell,  448,  450. 

V.  Vehue,  174. 
Moshier  v.  Morton,  265. 
Moss— Matter  of,  1212. 

V.  Shear,  29. 
Motley  V.  Manufacturers  Ins.  Co., 

567. 
Mott  V.  Clark,  525. 
V.  Mott,  1060. 

V.  Walkley,    1028,    1029,    1038,  , 
1044. 
Moulton  V.  Cornish,  735,  783,  796, 

1083,  1138.     ■ 
Mount  V.  Potts,  ^05. 
Mowbay  v,  Mowbay,  23. 
Mower  v.  Kip,  857. 
Mowry  v.  Bishop,  648,  650. 
V.    Sanborn,    207,    1164,    1170, 
1179,  1204,  1207,  1209,  1210. 
Moyer  v.  Hinman,  518. 

V.  Shoemaker,  914. 
Muck  V.  Hitchcock,  129. 
Muddle  V.  Van  Slyke,  564. 
Mueller  v.  Goerlitz,  358,  4S2,  624. 
Muldon  V.  Whitlock,  41,5.,  I 


Muir  V.  Berkshire,  471. 

V.  Greene,  912. 
Mulford  V.  Peterson,  388,  389. 
MuUanphy  v.  Simpson,  697. 
Mulligan  v.  Cocks,  362. 
Mulligan's  Appeal,  289. 
MuUison's  Appeal,  656. 

Estate,  338. 
Mulyey  v.  Gibbons,  715. 
Mumford  v.  Muller,  18. 
Mundy  v.  Whittemore,  332,  623. 
Munn  V.  Commission  Co.,  656,  678. 
Munnally  v.  Eobinson,  885. 
Munro  v.  Merchant,  253. 
Munson — Matter  of,  162,  182. 
Munson  v.  Dyett,-584,  605. 
Munoz  V.  Wilson,  861. 
Murdock  v.  Empire,  1035. 

V.  Ford,  315. 

V.  Gifford,  183. 

V.  Waterman,  437. 
Murphy  v.  Elliott,  387. 

V.  Nathans,  519. 

V.  Smith,  1057. 
Murray  v.  Ballou,  504,  799. 

V.  Barney,  215,  669. 

V.  Blatchford,  323,  371,  372. 

V.  Deyo,  885. 

V.  Eox,  411. 

V.  Harway,  1056. 

V.  Judson,  664,  676. 

V.  Lylburn,  334,  336,  666,  799. 

V.  Marshall,  225,  228. 

V.  Smith,  580,  588,  611. 

V.  Sweazy,  19. 

V.  Walker,  18,  1157. 
Musgrove  v.  Bonser,  513. 
Mutual   Benefit   Life  Ins.   Cq,  t. 

Howell,  612. 
Mutual   Benefit   L.    &   B.   Co.  v. 
Jaeger,  244,  252. 

V.  Lynch,  649. 
Mutual  Ins.   Co.  v.  Transchnieht, 

1122. 
Mutual  Life  Ins.  Co.  v.  Anthony, 
1108,  1131.  I 

V.  Balch,  545,  546. 

V.  Belknap,  951. 

V.  Bigler,  195. 

V.  Bowen,  664j  894,  1101,  1103,  | 
1109. 


IKDEK  TO    CASES   CITED. 
References  are  to  Sections. 


Ik 


Mutual  Life  Ins.  Oo.  v.  Oockerill, 
1118. 

V.  Dake,  492,  495,  1086. 

V.  Davis,  235,  609. 

V.  Fleishman,  947. 

V.  Hall,  606. 

V.  Hunt,  151,  1061. 

V.  Kashaw,  658. 

V.  National  Bank  of  Newburgh, 
195. 

V.  Nicholas,  lY,  537. 

V.  Eobinson,  891. 

V.  Sage,  990. 

V.  Salem,  1105. 

V.  Shipman,  85,  641. 

V.  Spicer,  959. 

V.  Sturges,  371. 

V.  Tallman,  546. 

T.  Toplitz,  846. 

V.  Wilcox,  482. 
Mutual  Safety  Ins.  Co.  v.  Hone, 

555. 
Myers'  Appeal,  206. 
Myers  v.  Buchanan,  492. 

V.  Dorman,  1049. 

V.  Estell,  940. 

V.  Pirst  National  Bank,  225. 

V.  Storms,  80. 

V.  Wheeler,  681. 
Mynle  V.  Craig,  23. 
Myrick  v.  Seldon,  816. 

Naar  v.  Union,  etc.,  Land  Co.,  876. 
Nagle  V.  Taggart,  823. 
Nahe  V.  Bauer,  355. 
Naltner  v.  Tappey,  224. 
Nash  V.  Mitchell,  631. 
National  Bank  v.  Cox,  899. 

V.  Gunhouse,  212. 

V.  Hubbard,  1127. 

V.  Levy,  23,  25,  500,  902,  1069. 

V.  Lewis,  681. 

V.  Peck,  241. 

V.  Pinner,  913. 
National     Bank     of    Genesee    v. 
Whitney,  133. 

of  Metropolis  v.  Orcutt,  681. 

of  Newburgh  v.  Bigler,  418. 

of  Norwalk  v.  Lanier,  46. 

of  Topeka  v.  Eowill,  132. 
National  Fire  Ins.  Co.  v.  Loomis, 
1048,  1051. 


National  Fire  Ins.  Oo.  v.  McKay, 

27,  925,  926. 
National   Savings  Bank  v.   Slade, 

890,  892. 
Naughton  v.  Vion,  807. 
Naylor  v.  Colville,  734,  976. 

V.  Throckmorton,  300. 
Neal  V.  Allison,  385. 

v.  Brown,  742. 
Neale  v.  Eeid,  560. 
Nealis  v.  Bussing,  958. 
Neff  V.  Crumbaker,  68. 
Neilson  v.  Blight,  324. 
Neligh  V.  Michenor,  482. 
Nelson  v.  Boyce,  204,  212;  213. 

V.  Brown,  750,  794. 

V.  Drake,  113,  126. 

v.  Hall,  922. 

V.  Iowa    &  Eastern  R.   E.   Co., 
211. 

V.  Loder,  421,  423. 

V.  Montgomery,  968. 

V.  Pinegar,  193. 
Nesbit  V.  Knowlton  Hall  Co.,  1051. 
New  V.  Wheaton,  21. 
New  Bedford  Institution  v.  Fair- 
haven  Bank,  479. 
Newcomb  v.  Bonham,  691. 

V.  Hale,  237,  239,  963. 
Newell  V.  Hill,  590. 

V.  Pennick,  709. 

V.  Whigham,  166,  1091. 
Newhall  V.  Burt,  16. 
N.  J.  Franklinite  Co.  v.  Ames,  781. 
N.  J.  Ins.  Co.  V.  Meeker,  389. 
Newkirk  v.  Newkirk,  204. 
Newman  v.  Dickson,  932.  , 
New  Orleans  Nat.  Bank  v.  Ray- 
mond, 133. 
New   Orleans,  etc.,  R.   R.   Co.  v. 

Harris,  118. 
Newsman  v.  Finch,  218,  226. 
Newton  v.  Evers,  749. 

v.  Sly,  641. 

V.  Stanley,  765. 
N.  T.  Bid.  Loan  Co.  v.  Begly,  942. 

V.  Fisher,  144. 
N.  Y.  Central  Trust  Co.  v.  Burton, 

17. 
N.  y.  City  Baptist  Mission  Soci- 
ety    V.     Tabernacle     Baptist 
Church,  743. 


Ix 


INDEX    TO    CASES    CITE1>. 
References  cure  to  Sections. 


K   T.    Co-Op.   Building   &   Loan 

Ass'n  V.  Brennan,  929. 
N.   Y.   Fire  and  Marine  Ins.   Co. 

V.  Burrell,  969,  973. 
K  T.  Ins.  Co.  V.  Howard,  384. 
N.  Y.  Life  Ins.  Co.  v.  Aitkin,  591, 
611,  617,  619,  883,  1150. 

V.  Casey,  230. 

V.  Glass,  944. 

T.  Mayer,  1113,  1115. 

V.  White,  497,  498. 
N.  Y.   Life  Ins.  &  Trust   Co.  v. 
Bailey,  772. 

V.  Beebe,  355. 

V.  Covert,  437. 

V.  Cutler,  289,  1014,  1020,  1090. 

V.  Manning,  648. 

V.  Milnor,    289,    405,    753,    870, 
1019. 

V.  Eand,  1090,  1092. 

V.  Smith,  358,  523,  524. 

V.  Vanderhilt,  289,  1113,  1132. 
N.   Y.    Security   &   Trust   Co.    v. 
Saratoga   Gas  &   El.   L.    Co., 
245,  892,  951. 

V.  Sehoenberg,  776,  1058. 
N.  Y.  Terminal  Co.  v.  Gans,  540. 
Nice's  Appeal,  508. 
Nicholl  V.  Nicholl,  1022,  1027. 
Nichols  V.  Baxter,  560. 

V.  Briggs,  438. 

V.  Frothingham,  101. 

V.  Hill,  913,  936. 

V.  Iremonger,  936. 

V.  Lee,  362. 

V.  Nussbaum,  348,  353,  666. 

T.  Smith,  1148. 

V.  Weed   Sewing   Machine   Co., 
939. 
Nicholson  v.  Cinque,  217,  218. 
Nickell  V.  Tracy,  435,  437. 
Niemcewicz  v.  Gahn,  227,  293,  407, 

418. 
Nightingale  v.  Meginnis   688. 
Niles  V.  Coult,  289. 

V.  Harmon,  1014. 

V.  Nye,  642. 

V.  Eansford,  258. 
Niven  y.  Belknap,  369. 
Nqakes  &  Co.,  Ltd.,  v.  Eice,  9. 
Nodine  v.  Greenfield,  776,  779. 


Noe  V.  Gibson,  959. 
Nolte  V.  Libbert,  757. 
Noonan  v.  Isley,  914. 

V.  Lee,  239. 
Norbury  v.  Seeley,  932. 
Norris  v.  Morrison,  640. 

V.  Wood,  349. 
North  American  Fire  Ins.  Co.  v. 

Handy,  877. 
Northampton  Bank  v.  Balliet,  328. 
Northampton  Nat'l  Bank  v.  Kid- 
der, 245. 
North  Central  Eealty  Co.  v.  Black- 
man,  751,  890. 
Northern  Ins.  Co.  v.  Goelet,  564. 
Northern  Ins.    Co.    of    N.   Y.   y. 

Wright,  239. 
North  Riyer  Bank  v.  Eogers,  907 

1144. 
Noii;hrop  y.  Sumney,  922. 
Northrup  y.  Wheeler,  1173. 
Norton  y.  Warner,  377,  692,  756, 
760. 

V.  Whiting,  975. 
Norwalk  Bank  y.  Sawyer,  107,  108. 
Norwich,  City  of,  y.  Hubbard,  159. 
Norwich  Fire  Ins.  Co.  y.  Boonier, 

577. 
Norwood  V.  De  Hart,  605. 
Nosier  y.  Haynes,  360,  361,  463. 
Nott  y.  Hill,  849. 
Noyes  v.  Anderson,  240,  251. 

y.  Clark,  240,  248,  249. 

y.  Hall,  518. 

V.  Patrick,  98. 

y.  White,  316. 
Nugent  V.  Riley,  590. 
Nutt  y.  Cuming,  883,  1110,  1116. 

Cakes  y.  Estate  of  Buckley,  914. 
O'Brien  y.  Ferguson,  684. 

y.  Fleckenstein,  304,  508. 

V.  Young,  645,  646. 
Occidental  Eealty  Co.  y.  Palmer, 

637,  972. 
O'Conner  v.  Shipman  251. 

y.  Felix,  1061. 
Odell  V.  Hoyt,  250. 

y.  Montross,   30,   694.    695,   696, 
730. 

V.  Wilson,  752. 


INDEX    TO    CASES    CITED. 
References  wre  to  Sections. 


M 


O'Doughterty  v.  Felt,  200. 

V.    Eemington   Paper    Co.,   404, 
756. 
Offenheimer  v.  "Wright,  634. 
Offerman — Matter  of,  540. 
Ogden  Lumber  Co.  v.  Busse,  200, 

202. 
O'Hara  v.  Baum,  210. 

V.  Brophy,  841,  963,  967. 

V.  Haas,  468,  479. 
Ohio  &  Mississippi  E.  E.   Co.  v. 

■    Kasson,  664. 
O'Laughlin  v.  Billy,  378. 
Olcott  V.  Heermans,  373. 

V.  Eobinson,  983. 
Olds  V.  Cummins,  332. 
Olendorf  v.  Union  Bank,  218. 
Olim  V.  Arendt,  217,  833,  835. 
Oliphant  v.  Burns,  835. 

V.  Esterly,  220. 
Oliver  V.  Decatur,  950. 

V.  Piatt,  779. 
Olmstead  v.  Latimer,  218,  225,  228, 
880. 

V.  Tarsney,  422. 
Olyphant  v.  Phyfe,  82,  155. 
Omboney  v.  Jones,  176. 
Onderdonk  v.  Grey,  263. 

V.  Mott,  149. 
Oneida  Street — Matter  of,  159. 
O'Neil  V.  Capelle,  16. 

V.  Clark,  616,  619. 

V.  Gray,  5,  972. 
Ontario  Bank  v.  Strong,  859,  863. 
Opening  Eleventh  Avenue — Matter 

of,  160. 
Oppenheimer  v.  Walker,  298,  1021, 

1113,  1132. 
O'Eeilly  v.  Donoghue,  37. 
Oriental  Financial  Corporation  v. 
Overend,  Gurney  &  Co.,  229. 
Orleans    County    Nat.    Bank    v. 

Moore,  300. 
Ornn  v.  Merchants  National  Bank, 

133. 
Orrick  v.  Durham,  69. 
Ortman  v.  Plummer,  53, 
Orvis  V.  Powell,  1014. 
Osborn  v.  Carr,  314. 
Osborne  v.  Heyward,  233,  760. 

V.  Ketcham,  246. 


Osterman  v.  Goldstein,  424. 
Ostrader  v.  Hart,  359,  1174. 
Otis  V.  McMillan,  1200. 
Ottman  v.  Moak,  468. 
Ostrom  V.  MeCann,  777,  909. 
Ould  V.  Stoddard,  62. 
Outtrin  v.  Graves,  1191. 
Ouvrier  v.  Nahon,  434. 
Overstreet  v.  Baxter,  15. 
Owen  V.  Barrow,  378. 

V.  Cawley,  623,  629. 

V.  Moore,  72. 
Owens  V.  Evans,  334,  481. 


Pabodie  v.  King,  218. 
Packard  v.  Kingman,  414,  415. 

V.  Sugarman,  312. 
Packer  v.  The  Eochester,  Syracuse 
E.  E.  Co.,  23,  24,  1069,  1080, 
1082. 
Paddell  v.  City  of  New  York,  540. 
Page  V.  Ordway,  208. 

V.  Pierce,  325. 

V.  Waring,  518. 
Paget  V.  Milcher,  1059. 
Paige  V.  Cagwin,  356. 

V.  Chapman,  332,  334. 
Pain  V.  Packard,  233,  760. 
Paine  v.  Jones,  228,  607. 

V.  Smith,  1051. 

V.  Upton,  1063. 
Palk  V.  Clinton,  730. 
Paley  v.  Smith,  963. 
Palmer  v.  Bates,  1189. 

V.  Eoote,  1141. 

V.  Gurnsey,  16,  40. 

V.  Mead,  1133. 

V.  Miller,  144. 

V.  Palmer,  30. 

V.  Simpson,  67. 

V.  Snell,  297. 

V.  Windrom,  902. 
Pancoast  v.  Duval,  1004. 
Pardee  v.  Steward,  1080,  1082. 

V.  Treat,  33,  599,  600. 

V.  Van    Anken,    387,    702,    704, 
719. 
Parfitt  V.  Warner,  891,  1037. 
Parham  v.  Burns,  883. 
Paris  V.  Hulett,  1133. 


Ixii 


INDEX   TO    CASES    CITED. 
References  are  to  Sections. 


Paris  V.  Lawyers  Title  Ins.  &  Trust 

Co.,  300. 
Park  Commissioners  v.  Todd,  159. 
Park  V.  Dower,  63Y. 
Parke  v.  Neeley,  504. 
Parker  v.  Austin,  976. 

V.  Browning,  958. 

V.  Child,  403,  1084,  1087,  1138. 

V.  Collins,  101. 

V.  Hartt,  928. 

V.  Jeaks,  613. 
Parkhurst  v.  Berdell,  861. 
Parkinson  v.  Hanbury,  261,  266. 

V.  Jacobson,  914. 

V.  Sherman,  935. 
Parkist  v.  Alexander,  50,  314,  482. 
Parkman  v.  Welch,  410. 
Parks  V.  Jackson,  65,  67,  307,  809. 

V.  Morris  Axe  &  Tool  Co.,  357. 

V.  Parks,  19. 

V.  The  State  Bank,  485. 
Parmelee  v.  Dann,  320,  324. 
Parmentier  v.  Gillespie,  213. 
Parmenter  v.  Colrick,  334. 
Parsell  v.  Thayer,  15. 
Parshall  v.  Lamoreaux,  677. 
Parson  v.  Wells,  717. 
Parsons  v.  Hoyt,  303. 

V.  Lent,  497. 

V.  Lyman,  375,  766. 
Patchin  v.  Pierce,  218. 
Paton  V.  Murray,  764,  778,  785. 
Patrick  v.  Eels,  960. 

V.  Underwood,  104. 
Patrick's  Appeal,  316. 
Patridge  v.  Swazey,  504. 
Patterson    v.    Birdsall,    401,    458, 
474,  759. 

V.  Clark,  688. 

V.  Edwards,  63. 

V.  Meyerhofer,  1049. 

V.  Triumph  Ins.  Co.,  566. 

V.  Teaton,  30,  695. 
Pattison    v.    Hull,   320,   324,   366, 
385. 

V.  Powers,  906,  1144,  1145,  1151. 
Patton  V.  Accessory  Transit  Co., 
255,  944. 

V.  Adkins,  586. 

V.  Townsend,  785. 


Patty  V.  Pease,  289,  407,  410,  412, 

1014. 
Paulding  v.  The  Chrome^  Steel  Co., 

124. 
Pauley  v.  Canthorn,  772. 
Paulus  V.  Latta,  518. 
Pawling  Savings  Bank  v.  Wash- 
burn, 85. 
Payn  v.  Grant,  752. 
Payne  v.  Avery,  501. 
V.  Becker,  642. 
V.  Burnham,  348,  349,  351,  627, 

630,  666. 
V.  Hook,  784. 
V.  Patterson,  16. 
V.  Wilson,  46,  47,  48,  49,  59,  64, 
67,  366,  388. 
Payse  v.  McGuire,  74. 
Peabody  v.  Eoberts,  710,  711,  771, 
772,  1086. 
V.  Tarbell,  22. 
Pearce  v.  Wilson,  15,  899. 
Pearsall  v.  Kingsland,  664. 
Pease  v.  Egan,  468. 

V.  Warren,  326. 
Peck    V.    The    Knickerbocker   Ice 
Co.,  1076,  1091. 
V.  Mallams,  434,  761. 
V.  Minot,  359,  386,  465. 
V.  N.   J.   &  N.   T.   E.  E.   Co., 

1033,  1043. 
V.  Peck,  475. 
Peckham  v.  Haddock,  48,  463,  466. 
Peet  V.  Beers,  472. 
Pell  V.  Ulmar,  253,  716,  1158. 
Pence  v.  Armstrong,  80,  479. 
Penfield  v.  Goodrich,  228. 

V.  James,  970. 
Pendleton  v.  Fay,  334. 
Pennsylvania   Coal   Co.  v.   Blake, 

798. 
Penn.  Mut.  Life  Ins.  Co.  v.  Sem- 

ple,  193. 
Penn.  Steel  Co.  v.  Title  Guarantee 

&  Trust  Co.,  31L 
Penny  v.  Corwithe,  89. 
Pensineau  v.  Pullman,  13. 
People  V.  Bacon,  299. 
V.  Beebe,  888. 
V.  Berner,  236. 
V.  Board  of  Stock  Brokers,  1057. 


INDEX    TO    CASES    CITED. 
References  are  to  Sections. 


Ixiii 


People  y.  Colborne,  1212. 
V.  Erie  Eailroad,  797. 
V.  Gass,  15,  537. 
V.  Globe  Mutual  Ins.  Co.,  1058. 
V.  Keyser,    367,    371,    372,    445, 

761. 
V.  Knickerbocker  Life  Ins.,  643. 
V.  Merchants'  Bank,  1046. 
V.  Miner,  372. 
V.  New  York  Central  E.  E.  Co., 

1043. 
V.  Prescott,  1177. 
V.  Sigel,  372. 

V.  Ulster  Common  Pleas,   1213. 
V.  Woodruff,  46. 
People,  ex  rel.  Ainslie  v.  Howlett, 

18,  649. 
Bridenbecker  v.  Prescott,  1218. 
Brooklyn  Union  El.  E.  E.  Co. 

V.  Morgan,  542. 
Buffalo  &  L.  E.  T.  Co.  v.  Wood- 
ruff, 538. 
Bronx  G.   &  El.   Co.  v.  Baker, 

884. 
Cosovy  V.  Dimond,  532. 
Day  V.  Barker,  540. 

V.  Bergen,  990. 
De  Nemours  Powder  Co.  v.  Tax 

Commissioners,  538. 
Eisman  v.  Eonner,  533. 
Elias  Brewing  Co.  v.  Gass,  532. 
Gordon  v.  Butler,  1059. 
Grissler  v.  Stuyvesant,  165. 
Johnson  v.  Nevins,  153. 
Lewkowitz  v.  Fitzgerald,  376. 
Mathews  v.  Woodruff,  46. 
Seelye  v.  Keefe,  540. 
Trement  Bank  v.  Connolly,  809. 
Weber  y.  Herbal,  1011. 
Weber  Piano  Co.  v.  Wells,  540. 
People's  Bank  v.  Pearson,  225. 
People's    Building    Loan    &    Sav. 

Ass'n  V.  Platz,  896. 
People's  Trust  Co.  v.  Brooklyn  E. 

T.  E.  R  Co.,  169. 
V.  Gomolka,  786. 
V.  Harman,  1110. 
.  V.  Schenck,  169. 
V.  Tonkonogy,     320,     330,     520, 

808,  1083. 
Pepper  v.  Shepherd,  1011. 


Percival  v.  Gale,  209. 
Perdue  v.  Aldridge,  835. 
Pereau  v.  Frederick,  90,  487. 
Ferine    v.    Dunn,    731,    732,    733, 

1140. 
Perkins  y.  Hall,  469,  474. 

V.  Keller,  1169. 

V.  Squeer,  228. 

V.  West,  18,  518. 
Perot  V.  Lavasseur,  366. 
Perrin  v.  Kellogg,  96. 
Perrine  v.  Striker,  684. 
Perry  v.  Board  of  Missions  of  Al- 
bany, 46,  48,  72. 

V.  Fries,  455. 
Peters  v.  Eden,  300. 

V.  Meyer,  300. 
Peterson  v.   Chemical  Bank,  321, 
376,  766. 

V.  Clark,  15,  200,  203. 
Petry  v.  Ambrosher,  67,  785. 
Pettengill  v.  Mather,  447. 
Pettibone  v.  Griswold,  97,  215. 

V.  Stevens,  297. 
Pettus  V.  McGowan,  524. 

V.  McKinney,  53. 
Petty  V.  Mays,  1077. 

V.  Styward,  '371. 
Peugh  V.  Davis,  9,  18,  38,  266,  691. 
Peyser  v.  McCormack,  840. 
Pfettz  V.  Pfettz,  256. 
Pfluger  V.  Oarmichael,  178. 
Phelan  v.  Boylan,  29. 

V.  Brady,  408. 

V.  Olney,  325. 
Phelps  V.  Johnson,  398. 

V.  Sullivan,  320. 

V.  Wood,  963. 
Philad.  E.  &  N.  E.  E.  E.  Co.  v. 

Bowman,  184. 
Philad.  E.  E.  Co.  v.  Woelpper,  168. 
Philbrook  v.  Clark,  435. 
Phillip  V.  Gallant,  353. 
Phillips  V.  Bank  of  Lewiston,  328. 

V.  Croft,  19. 

V.  Hulzeiger,  15,  18. 

V.  Kahn,  897. 

V.  Mackellar,  654,  658,  659. 

V.  Owen,  518. 

V.  Wilcox,  779. 

V.  Winston,  168. 


Ixiv 


INDEX    TO    CASES    CITED. 
References  are  to  Sections. 


Phinney  v.  Day,  29,  1Y9. 
Phippin  V.  Stickney,  1049. 
Phoenix  Ins.  Co.  v.  Floyd,  558,  559, 
579. 

V.  Mut.  Life  Ins.  Co.,  554. 
Phyfe  V.  Eiley,  253,  259,  Y16,  1158. 

V.  Warden,  56,  164. 
Pickart  v.  Sears,  369. 
Pickert  v.  Eaton,  953. 
Pickertt  v.  Barron,  358,  524. 
Pickett  V.  Jones,  320. 
Pico  V.  Gallardo,  21. 
Pierce  v.  Balkam,  831. 

V.  Emery,  168. 

V.  George,  193. 

V.  Goddard,  1Y9,  191,  201. 

V.  Goldsberry,  218. 

V.  Robinson,  38. 

V.  Tiersch,  920. 
Pierson  v.  Hooker,  371. 
Pigott's  Case,  90. 
Pike  V.  Goodnow,  437. 

V.  Seiter,  585. 
Pinnell  v.  Boyd,  669,  933. 
Pique  V.  Arendale,  518. 
Piser  V.  Lockwood,  822,  1054. 
Pitkin  V.  Clayton,  332. 
Pitney  v.  Leonard,  515,  808. 
Pitt  V.  Amend,  1202. 
Pitts  V.  Parker,  53. 
Piza — Matter  of,  228. 
Piza  V.  Lubelsky,  219. 
Pizer  V.  Herzig,  246,  248,  943. 
Place  V.  Hayward,  353. 
Plant  V.  Shryock,  484. 
Planter's  Bank  v.  Dodson,  472. 
Piatt  V.  Brick,  473,  703. 

V.  Frink,  1059. 

V.  Gilchrist,  918. 

V.  Griffith,  211. 

V.  Newcomb,  348,  355,  666. 

V.  New  York  Sea  Beach  Rail- 
way Co.,  170. 

V.  Piatt,  154,  155,  1022. 

V.  Squire,  317. 
Plimpton  V.  Ins.  Co.,  560. 
Plumb   V.    Cattaraugus    Ins.    Co., 
352,  666. 

V.  Eobinson,  708. 
Poillon  V.  Martin,  341. 

V.  Poillon,  643. 


Polhemus  v.  Trainer,  164. 

Pollard  V.  Noyes,  640. 

Pomroy  v.  Rice,  414. 

Ponce     De     Leon     v.     Brooklyn 

Heights  E.  R.  Co.,  965. 
Pond  V.  Clark,  223,  414. 

V.  Eddy,  322. 
Pool  V.  Horton,  602. 
Poole  V.  Johnson,  273. 
Pope  V.  Burrage,  1188. 

V.  Jackson,  186. 

V.  Mead,  304. 
Porter  v.  Barclay,  784. 

V.  Lord,  821. 

V.  Metropolitan   Elev.   Ry.   Co., 
160. 

V.  Muller,  88,  580,  772. 

V.  Nelson,  40. 

V.  Read,  468. 

V.  Woodruff,  67. 
Post  V.  Bank  of  IJtica,  665,  669, 
683,  684,  725. 

V.  Bernheimer,  1057. 

V.  Carmalt,  334. 

V.  Dart,  664,  669,  674. 

V.  Dorr,  941,  951,  953. 

V.  Kearney,  165. 

V.  Leet,  991,  1064. 

V.  Robbing,  220. 
Potter  V.  Crandell,  758. 

V.  Cromwell,  180,  190. 

V.  Hodgman,  82,  86. 

V.  Sachs,  500,  1046. 

V.  Rowland,  803,  807. 
Potts  V  Plaisted,  422,  424. 
Pouder  v.  Ritzinger,  415. 

V.  Tate,  942. 
Poughkeepsie     Savings    Bank    v. 

Winn,  990. 
Powell  V.  Conant,  93. 

V.  Harrison,  1100,  1118. 

V.  Jenkins,  775. 

V.  Linde  Company,  904. 

V.  Mitchell,  420. 

V.  Smith,  365,  390,  438. 

V.  Waters,  655,  656,  662. 

V.  Williams,  270. 
Power  V.  Lester,  23,  27,  326,  396, 

635,  643. 
Powers  V.  Dennison,  179,  192. 

v.  Trenor,  867. 


INDEX    TO    CASES    CITED. 
References  are  to  Sections. 


Ixv 


Poweshiek  Cor  v.  Dennison,  1179. 
Pratt  V.  Adams,  664,  676. 

V.  Bank    of    Bennington,     392, 
526. 

V.  Clark,  72. 

V.  Hoag,  802,  815. 

V.  Huggins,  14,  365,  438. 

V.  Eamsdell,  707,  969. 

V.  Stearns,  222. 

V.  Stiles,  963,  976. 

V.  Tinkcom,  1169. 

V.  Van  Wyck's  Ex'r,  72. 
Prentice  v.  Knickerbocker  Life  Ins. 

Co.,  557. 
Prentiss  v.  Cornell,  1061. 
Prescott  V.  Trueman,  809. 
Preston — Matter  of,  540. 
Preston  v.  Albee,  88,  91. 

V.  Briggs,  179,  186,  192. 

V.  Cuneo,  667,  846. 

V.  D'Ambrosio,  41. 

V.  Ellington,  59. 

V.  Fitch,  1046. 

V.  Henning,  218. 

V.  Eockey,  649. 
Pretzfield  v.  Lawrence,  1152. 
Price  V.  Alyea,  928. 

V.  Brayton,  172. 

V.  Cutts,  46. 

V.  Grover,  207. 

V.  Karnes,  19. 

V.  Wood,  239. 
Prickett  v.  Seybert,  48. 
Pringle  v.  Dunn,  489. 
Pritchard  v.  Pritchard,  63. 
Probst  V.  Brock,  1083. 
Proctor  V.  Parnham,  1051,  1052. 

V.  Eobinson,  765. 

V.  Thrall,  419. 
Prouty  V.  Eaton,  385,  386,  893. 

V.  Price,  384,  893. 
Providence   Co.   Bank  v.   Benson, 

560. 
Pryor  v.  Wood,  334. 
Public   Bank    of   N.    T.    City   v. 

Oshinsky,  526. 
Public  Service  Com.  v.  Westchester 

St.  E.  E.  Co.,  301. 
Pueblo    &    A.    V.    E.    E.    Co.    v. 

Beshoar,  24. 
Pugh  V.  Holt,  48. 


Pulitzer  v.   National  Life   Ass'n, 

480. 
Pullman  v.  Alley,  1152. 
Pullman— Matter  of,  534. 
Purdy  v.  Coar,  893,  934. 

V.  Doyle,  1116. 

V.  Huntington,    326,    338,    858, 
394,  482,  523,  524,  528. 
Purnell  v.  Vaughan,  1190. 
Purser  v.  Anderson,  220,  354,  465, 

467. 
Pursley  v.  Forth,  361. 
Putman  v.  Putman,  80. 
Putnam  v.  Clark,  345. 

T.  CoUamore,  387. 

V.  Henderson,  Hull  &  Co.,  955. 

V.  Lewis,  415. 

V.  Eitchie,  273,  715,  728. 
Pyle  V.  Pennock,  190. 

Quackenbush  v.   Mapes,    (No.   1), 
88,  241,  245,  743,  911. 
V.  O'Hara,  1113. 
V.  Wheaton,  334. 

Quaw  V.  Lameraux,  1018,  1032. 

Quinby  v.  Manhattan  Cloth  &  Pa- 
per Co.,  184. 

Quincy  v.  Cheeseman,  945. 

Quinlan  v.  Providence,  Washing- 
ton Ins.  Co.,  554. 

Quinn  v.   Brittain,  255,  263,  271, 
692,  725,  726,  944. 

Quirk  v.  Eodman,  36. 

Eace  V.  Gilbert,  996. 

Eadcliif  v.  Eowley,  449. 

Eahway   Sav.   Inst.  v.  Irving  St. 

Bap.  Church,  183. 
Eaht  V.  Altrell,  179. 
Eammelsberg  v.  Mitchell,  107. 
Eamsey  v.  Daniels,  472. 
Eandall  v.  Lower,  27. 

V.  Eaab,  253. 

V.  Sanders,  33,  35,  36. 
Eandfield  v.  Eandfield,  959. 
Eandle  v.  Boyd,  752. 
Eandlet  v.  Harren,  914. 
Eandolph  v.  Wilson,  613. 
Eankin    v.    Eeformed    Protestant 

Dutch  Church,  834. 
Eanney  v.  Hardy,  518. 


Isvi 


INDEX   TO    CASES    CITED. 
References  are  to  Sections. 


Eanney  v.  McMnllen,  617. 

V.  Peyser,  963,  954. 
Eapalye  v.  Eapalye,  285.' 
Eapeleye  v.  Anderson,  6Y8,  878. 
,  V.  Prince,  279,  472,  708,  857. 
Eapp  V.  Stoner,  588. 
Eapps  V.  Gottlieb,  335,  893,  902, 

911,  938. 
Eardin  v.  Walpole,  475. 
Eathbone  v.  Clark,  870, 1016,  1019, 
1180. 

V.  Hooney,  750,  752,  771,  794. 

V.  Warren,  225. 
Eawiszer  v.  Hamilton,  388,  1091. 
Eawson  v.  Lampman,  304,  779,  908. 
Eawson's  Adm'x  v.  Copelandj  590, 

611. 
Eay  V.  Adams,  42,  46,  305,  1064, 
1067. 

V.  Hallenbeck,  299. 

V.  Oliver,  984. 
Eaymond  v.  Harris,  1110. 

V.  Holborn,  1083. 
Eaynor  v.  Lyons,  22. 

V.  Eaynor,  327,  639,  640,  1173. 

V.  Selmes,  728,  1042,  1067,  1068, 
1083. 

V.  Wilson,  504. 
Eead  v.  Knell,  321,  938,  939. 
Eeading  v.  Weston,  33,  669. 

V.  Worton,  33. 
Eeagan  V.  Hadley,  469. 
Eeal  Estate  Trust  Co.  v.  Balch, 
613. 

V.  Keech,  688. 

V.  Eader,  348,  688. 

V.  Seagreave,  348,  666. 
Eeals  V.  Weston,  152. 
Eector,  etc.,  Christ  P.  E.  Church 
V.  Mack,  992,  1069,  1080,  1081. 
Eedden  v.  Miller,  1196. 
Eeddick  v.  Gressman,  866. 
Eeddish  v.  Eitchie,  334. 
Eeddy  v.  Brick,  38. 
Eedmond  v.  Hughes,  434,  847,  893. 

V.  Packenham,  1189. 
Eedman  v.  Purrington,  239. 
Eeed  v.  BuUington,  365. 

V.  Eastman,  669. 

V.  Gannon,  515,  516. 

T.  King,  469. 


Eeed  v.  Latson,  928,  935,  938. 
V.  Marble,  358,  524,  772,  1088. 
V.  McKee,  899. 
V.  Ounby,  309. 
V.  Eeed,  36. 
Eeeder  v.  Nay,  413. 
Eeel  V.  Wilson,  811. 
Eees  V.  Overbaugh,  90. 
Eeese  v.  Kinkead,  53. 
V.  Eutherfurd,  646. 
V.  Scully,  332,  334. 
V.  Walworth,  846. 
Eeeside  v.  Peter,  984. 
Eeeves,  Gdn.,  v.  Hayes,  358. 
Eeeves  v.  Hayes,  332. 

V.  Kimball,  334. 
Eeformed  Dutch  Church  in  Sau- 
gerties— ^Matter    of   the,    127, 
129. 
Eeich  V.  Dyer,  19. 
Eeichert    v.    Stilwell,    736,    1145, 

1148,  1152. 
Eeid  V.  McCrum,  561. 
V.  Middletown,  959. 
V.  Sprague,  346. 
Eeilly  v.  Hart,  821. 

V.  Eeilly,  151. 
Eeinback  v.  Crabtree,  681. 
Eeineman  v.  Eobb,  334. 
Eeinig  v.  Hecht,  880. 
Eemington  Paper  Co.  v.  O'Dough- 

erty,  449. 
Eemington  v.  Palmer,  580. 
Eemsen  v.  Beekman,  233,  234,  609, 
760. 
V.  Hay,  695. 
Eenard  v.  Brown,  1084. 
Eenaud  v.  Oonselyea,  761. 
Eensselaer   &   Saratoga   E   E.  v. 

Davis,  975. 
Eenwick  v.  Macomb,  1096. 
Eequa  v.   Eea,   1022,   1023,  1039, 

1051,  1067. 
Eevoir  v.  Barton,  905,  930,  932. 
Eexford  v.  Widger,  665,  669,  684. 
Eeydel  v.  Eeydel,  1058. 
Eeynolds  v.  Britton,  1100. 
V.  Dishon,  434,  889. 
V.  Kaplan,  772. 
V.  Lounsbury,  351. 
V.  Ward,  218. 


INDEX    TO    CASES    CITED. 


Ixvii 


References  are  to  Seotions. 


Eboades  v.  Canfield,  485. 
Ehodes  v.  Buckland,  1190. 

V.  Butcher,  1052. 

V.  Evans,  Y93,  880. 
Eicard  v.  Sanderson,  599,  613. 
Eice  V.  Barrett,  1057,  1066. 

V.  Dewey,  179,  400,  416,  521. 

V.  Goddard,  916,  924. 

V.  Harbeson,  287,  297. 

V.  Mather,  655. 

V.  Morner,  98. 

V.  Eice,  14. 
Eich  V.  Doane,  37,  38. 

V.  Dyer,  23. 

V.  Smith,  218,  227. 
Eichards  v.  La  Tourette,  929. 

V.  McPherson,  61. 

V.  Merrimack  Eallroad,  118. 

V.  North   West    Protestant 
Church,  129. 

V.  Eichards,  996. 

V.  Warring,  334. 
Eichardson  v.  Baker,  72. 

V.  Beaber,  18,  19. 

V.  Coddington,  384. 

V.  Hamblett,  48. 

V.  Jones,  1051. 

V.  McKim,  315. 

V.  Searles,  1110. 

V.  Wright,  400. 
Eichmond   v.   Freemans   National 
Bank,  182,  184,  191. 

V.  Grey,  1057. 
Eiddle  v.  George,  300. 
Eider— Matter  of,  1029. 
Eider  v.  Bagley,  942,  951. 

V.  Vrooman,  951,  953. 
Eidge  of  Brooklyn  Eealty  Co.  v. 

Offerman,  405. 
Eiesgo   V.   Glengarifi   Eealty   Co., 

973,  1144. 
Eigby— Ex  parte,  323. 
iEiggs   V.    Pursell,    167,   348,   754, 

1062. 
Eigler  v.  Light,  300. 
Eigney  v.  Lovejoy,  459,'  472. 
Eiley  v.  Hoyt,  513,  517. 

V.  Eice,  934. 

V.  Sexton,  484. 
Eing  V.  Steele,  507. 
Sing's  Ex'rs  v.  WoodrufE,  279. 


Eipley  v.  Babcock,  151. 

V.  Harris,  132,  212. 
Eisk  V.  Hoffman,  470. 
Eitter  v.  Phillips,  214,  645,  935. 

V.  Worth,  489. 
Eiver  Clyde  Trustees  v.  Duncan, 

378. 
Eoach  V.  Cosine,  15. 
Eoarty  v.  McDermott,  884j  1057. 
Eobbins  v.  Cheek,  103. 

V.  Todman,  461. 

V.  Wells,  766. 
Eoberge  v.  Winne,  52,  645. 
Eobert  v.  Kidansky,  769,  792,  835. 
Eoberts  v.  Cocke,  100. 

V.  Elwood,  455. 

V.  Pleming,  273. 

V.  Halstead,  324,  325,  442. 

V.  Jackson,  522. 

V.  Mansfield,  315,  316. 

V.  Stigleman,  757. 

V.  Sutherlin,  253. 

V.  Wiggin,  908. 

V.  Wood,  365,  750. 
Eobertson  v.  Campbell,  38. 

V.  Clocke,  218. 

V.  Corsett,  186. 
Eobinson  v.  Bates,  642. 

V.  Brennan,  80,  988. 

V.  Cropsey,  18,  31,  33,  36. 

V.  Glass,  896. 

V.  Leavitt,  459,  472. 

V.  McGregor,  1121. 

V.  Meigs,  1026. 

V.  Pebworth,  519. 

V.  Pratt,  185,  771. 

V.  Preswick,  178,  188,  193,  947. 

V.  Eobinson,  286,  293. 

V.  Eussell,  197. 

V.  Eyan,  256,  279,  328,  472,  708, 
709,  728,  857,  1083,  1138, 1170, 
1197,  1202. 

V.  Stewart,  472. 

V.  Williams,   67,   204,   206,   212, 

215,  307,  310. 
.V.  Willoughby,  33. 
Eochester— Matter  of  City  of,  159, 

504. 
Eochester  Savings  Bank  v.  Averell, 
123,  124. 

v.  Whitmore,  1113. 


Ixviii 


INDEX    TO    CASES    CITED. 
References  are  to  Sections. 


Eockwell  V.  Hobby,  42,  44,  67. 

V.  Humphrey,  38. 
Roddam  v.  Morley,  437. 
Koddy's  Appeal,  293. 
Eoder  V.  Ervin,  320. 
Eoderigas  v.  East  River  Savings 

Inst'n,  383. 
Rodman  v.  Sanders,  54. 
Rodger  v.  Bowie,  1046. 

v.  Bonner,  809. 
Rogers  v.  Abbott,  309. 

V.  De  Forest,  86. 

V.  Dill,  149. 

V.  Eagle  Fire  Ins.  Co.,  590. 

V.  Herron,  270. 

V.  Hosack's  Ex'rs,  577. 

V.  Ivers,  1107. 

V.  McLean,  1053. 

V.  Traders'   Ins.    Co.,   223,   413, 
414,  551. 
Rollins  V.  Barney  322. 
Rolston  V.  Brockway,  325. 
Rome  Savings  Bank  v.  Krug,  136. 
Roney  v.  Moss,  105. 
Roosevelt  v.  Bulls  Head  Bank,  424. 

V.  Carpenter,  287,  1143. 

V.  Ellithorp,  830,  966,  1122. 

V.  Gardinier,  492. 
Roosevelt  Hospital  v.  Dowley,  784. 
Roosevelt  v.  New  York  &  H.  R.  R., 

424,  969. 
Root  V.  Collins,  289. 

V.  Curtis,  299. 

V.  Wheeler,  1110,  1174,  1202. 

V.  Wright,  599,  601,  785,  933. 
Rosa  V.  Butterfield,  680. 

V.  Jenkins,  964,  968,  972. 
Rosche  V.  Kosmowski,  219,  246. 
Roscoe  V.  Salford,  896. 
Rose  V.  Kimball,  330. 

V.  Meyer,  835. 

V.  Rose,  456. 

V.  Watson,  699. 
Rosenbaum  v.  Silverman,  655,  914. 

V.  Tobler,  892. 
Rosenberg  v.  Wilson,  1110. 
Rosenstein  v.  Traders  Ins.  Co.,  558. 
Rosevelt  v.  Bank  of  Niagara,  335, 
384,  692,  702. 

V.  Schile,  1013. 
Eoss  V.  Boardman,  834,  1087,  1135. 


Ross  &  Co.  and  Elsbree's  Appeals, 

489. 
Ross  V.  Glenwood  Cemetery  Ass'n, 
798. 

V.  ShurtlefE,  72. 

V.  Terry,  328,  357,  1147. 

V.  Vernam,  409. 

V.  Vorman,  946. 

V.  Worthington,  520. 
Rothehild   v.    Title    Guarantee   & 

Trust  Co.,  898. 
Roussel  v.  St.  Nicholas  Ins.  Co., 

567. 
Rowan  v.  Sharpe's  Rifle  M'f'g  Co., 

211. 
Rowe  V.  Ream,  518. 
Rowley  v.  Feldman,  1036. 
Rubens  v.  Prindle,  228,  240,  250, 

291,  606. 
Ruckman  v.  Astor,  717. 
Rudolf  V.  Burton,  692,  784. 
Rue  V.  Doll,  40. 
Ruesens  v.  Arkenburgh,  844. 
Ruhe  V.  Law,  1051. 
Runyan  v.  Messereau,  23,  326,  371. 

V.  Stewart,  477. 
Rushmore  v.  Gracie,  792. 
Russ  V.  Stratton,  720,  770. 
Russell  V.  Allen,  291. 

V.  Austin,  640. 

V.  t)uflon,  1213. 

V.  Ely,  253. 

V.  Kinney,  214,  935. 

V.  Miner,  455. 

V.  Mixer,  469. 

V.  Pistor,  292,  362,  387,  402,  470, 
607. 

V.  Southard,  37,  577. 

V.  Weinberg,  234,  609. 

V.  Whitely,  1084. 

V.  Winne,  98. 
Rutherfurd   Realty    Co.   v.    Cook, 

877,  956,  113L 
Ruyter  v.  Reid,  750,  777. 
Ryan  v.  Dox,  13,  18,  1046. 

V.  Edwards,  319. 

V.  Preston,  546. 
Ryder  v.  Cobb,  299. 

V.  Gaes,  363. 
Ryerson  v.  Willis,  923. 
Ryshpan  v.  Goldberg,  902. 


INDEX    TO    CASES    CITED. 
References  a/re  to  Sections. 


Ixix 


Sage  V.  McLaughlin,  1133. 

V.  Mendelson,  946. 
Sager  v.  Tupper,  289. 
Sahler  v.  Signer,  13,  253,  391. 
Sailly  V.  Elmore,  234,  238. 
Sales  V.  Lusk,  942. 
Salmon  v.  Allen,  401,  728,  834,  965, 

1085,  1138. 
Salomon  v.  North  British  &  Mer- 
cantile Co.,  551. 
Salisbury  v.  Phillips,  104. 
Sammis  v.  Mathews,  655. 
Sampern  v.  Conolly,  468. 
Sample  v.  Eowe,  325. 
Sanborn  v.  Osgood,  920. 
Sand  V.  Church,  670,  965* 
Sanders  v.  Barlow,  499. 

V.  Farrell,  888. 

V.     Lake     Shore     &     Michigan 
Southern  Railway  Co.,  646. 

V.  McDonald,  802,  1083. 

V.  Wilson,  266. 
Sanford  v.  Bulkley,  757. 

V.  Hill,  289. 

V.  McLean,  473. 

V.  Sanford,  1061. 

V.  Story,  372,  645. 

V.  Travers,  615,  914,  918. 
Sands  Ale  Brewing  Co.    (In  re), 

560,  561. 
Sands  v.  Pferffer,  184,  190. 
Saunders  v.  Prost,  976. 

V.  Hooper,  699. 

V.  Stewart,  18. 
Savage  v.  Howard  Ins.  Co.,  554. 

T.  Long  Island  Ins.  Co.,  304,  908. 

V.  Scott,  96. 
Saville  V.  Saville,  1051. 
Savings  Bank  v.  Cresswell,  355. 

V.  Grewe,  320. 

V.  Munson,  405. 
Savings  Bank  of  Utica  v.  Wood, 

1021,  1113. 
Saving  &  Loan  See.  v.  Gibb,  111. 

V.  Meeks,  902. 
Sawyer  v.  Lyon,  701. 

V.  Pritchett,  332. 

V.  Weaver,  589. 
Saxton  V.  Hitchcock,  31,  38. 
Sayles  v.  Smith,  1183. 


Sayre  v.  Austen,  645. 

V.  Hewes,  212,  318. 
Scarborough  v.  Stimson,  277. 
Scarry  v.  Eldridge,  835. 
Schafer  v.   Eeilly,   335,   338,   347, 

356. 
Schaff  V.  O'Brien,  1151. 
Scheibe  v.  Kennedy,  866. 
Schell  V.  Stein,  495. 
Schen  v.  Lehning,  1057. 
Schenck  v.  Kelley,  28,  261,  281. 
Schermerhorn  v.  Talman,  665,  683, 

684,  725,  726. 
Schieck  v.  Donohue,  247,  248,  250, 

422,  1124,  1144. 
Schiffer  v.  Peagin,  96. 
Schley  v.  Pryer,  584,  587. 
SchoUe  V.  Scholle,  779. 
Schmaltz  v.  Weed,  1049. 
Schmiracker  v.  Sibert,  437,  581. 
Schmidt  V.  Hoyt,  309. 
Schneider  v.  Mahl,  48. 
Scholner  v.  Lessauer,  90?. 
Schrank  v.  Shriner,  289. 
Schrever  v.  Saunders,  470. 
Schroeppel  v.  Corning,  656,  664. 

V.  Shaw,  230,  231,  233. 
Schryver  v.  Teller,  289,  1014. 
Schuessler— Matter  of,  1100,  1124. 
Schulze  V.  Bolting,  212. 
Schumber  v.  Dillard,  508. 
Schutt  V.  Large,  507. 
Schuyler  iNat.  Bank  v.   Gadsden, 

133. 
Schwaman  v.  Truax,  1034. 
Schwartz  v.  Smith,  225,  230. 
Schwickerath  v.  Cooksey,  902. 
Schwinger  v.  Hickok,  877. 
Scofield  V.  Doscher,  769,  876,  1148, 
1149. 

V.  State  Nat.  Bank  of  Lincoln, 
133. 
Scott  V.  Brest,  276. 

V.  Pirst  Meth.  Church,  126. 

V.  Prenk,  216. 

V.  Gallagher,  518. 

V.  Johnson,  680. 

V.  Stockwell,  218,  224.  226. 
Scranton  v.  Clark,  357. 
Scrivner  v.  Dietz,  753. 


Ixx 


HTDEX    TO    CASES    CITED. 
References  are  to  Sections: 


Sea  Ins.  Co.  v.  Stebbins,  255,  940, 

944,  947,  959,  960. 
Seaman  v.  Clarke,  881. 

V.  Hicks,  811,  1053,  1065. 
Seaver  v.  Durant,  253,  717. 
Sebring  v.  Conklin,  932. 
Second  American  Building  Asso. 

V.  Piatt,  243. 
Second  Baptist  Society  in  Canaan 

—Matter  of  the,  129. 
Security  Fire  Ins.  Co.  v.  Martin, 

859,  860. 
Sedgwick  v.  Fish,  992. 
V.  Hollenbeck,  23. 
V.  Johnson,  324. 
Sehlitz  V.  Koch,  911. 
Seitz  V.  Messerschmitt,  886. 
Seitz  V.  Schrell,  968. 
Selchow  V.  Stymus,  580. 
Seldon  v.  Mann,  193,  198. 
Selkirk  v.  Wood,  829,  832. 
SeUeck  v.  French,  100. 
Sellwood  V.  Gray,  1084. 
Semon  v.  Terhune,  504. 
Seton  V.  Slade,  691. 
Severance  v.  Griffith,  14,  104,  327. 
Seward  v.  Huntington,  479,   759, 

1083,  1084. 
Sexton  V.  Breese,  23,  172,  175,  258. 
V.  Canandaigua  &  Niagara  Falls 

E.  R  Co.,  47,  170. 
V.  Delancey,  1056,  1060. 
V.  McKinstry,   53,   66,   303,   510, 
835. 
Shaeifer  v.  Chambers,  263,  265,  266. 
Shafer  v.  Bear  Eiver,  etc..  Mining 

Co.,  105. 
Shanahan  v.  Perry,  589. 
Shannon  v.  Hall,  492,  495. 
Shapley  v.  Abbott,  352,  666. 
Sharck  v.  Shriner,  407,  409. 
Sharp  V.  Barker,  239,  251,  279. 
V.  Cutler,  861. 
V.  Shea,  503. 
V.  Wyckoff,  645. 
Shattuck  V.  Bascom,  23. 

V.  Lamb,  918. 
Shaver  v.  William,  457. 
Shaw  V.  Bill,  168. 
V.  Carpenter,  94. 
V.  Dwight,  449. 


Shaw  V.  Heisey,  1135. 

V.  Hoadley,  785. 

V.  McNish,  776,  798. 

V.  Newsam,  315. 

V.  Wellman,  245. 

V.  Youmans,  857. 
Shays  v.  Norton,  15,  19. 
Shear  v.  Eobinson,  487. 
Shearer  v.  Field,  697,  730,  734. 

T.  Shearer,  107,  110. 
Shed  V.  Garfield,  835. 
Sheddy  v.  Gerau,  360. 
Sheehan  v.  Meyer,  164. 
Sheehy  v.  Mandeville,  100. 
Sheffield's  Ex'r  v.  McLain,  362. 
Shelden  v.  Bennett,  757. 
Sheldon  v.  Edwards,  179,  388. 

v.  Ferris,  288,  387. 

V.  Haxtun,  660. 

v.  Patterson,  642. 

v.  Wright,  983. 
Shelly  V.  Cody,  24,  273,  696. 
Shepard   v.    The   Mayor,   etc.,  of 
New  York,  159. 

V.  Philbrick,  172,  175. 

V.  Shepard,  80,  215,  635. 

V.  Whaley,  993. 
Shephard  v.  Little,  205. 
Shepherd  v.  Ins.  Co.,  554. 

V.  Murdock,  947. 
Sheppard  v.  Steele,  384. 
Sheridan  v.  Andrews,  817. 

V.  Jackson,  955. 

V.  Mayor,  939. 
Sherman  v.  Foster,  405,  572,  830. 

V.  Sherman,  364. 

V.  Willett,  172,  175,  580,  1187, 
1210. 
Sherow  v.  Livingston,  388. 
Sherwood  v.  Archer,  662. 

V.  Dunbar,  451. 

V.  Hooker,  732,  733. 

V.  Wilson,  447. 
Shields  v.  Lozear,  258. 

V.  Russell,  18. 
Shillaber  v.  Robinson,  13. 
Shindler  v.  Robinson,  78. 
Shinn  v.  Shinn,  470. 
Shipman  v.  Miles,  737. 
Shire  v.  Plimton,  794,  914. 
Shirk  V.  Andrews,  1087. 


INDEX   TO    CASES    CITED. 


Ixd 


References  are  to  Sections. 


Shirkey  v.  Hanna,  Y57. 

Shirley  v.  Sugar  Eefinery,  61,  67, 

68. 
Shirras  v.  Craig,  87,  97,  205,  207. 
Shook  V.  State,  230. 
Shorb  V.  Beandry,  920. 
Shotwell  V.  Smith,  940,  942. 
Shrieve  v.  Harkinson,  958. 
Shriver  v.  Shriver,  258,  710,  1056, 

1057,  1060.      . 
Shuey  v.  Latta,  317. 
Shufelt  V.  Shufelt,  664,  907,  1144. 
Shuler  V.  Maxwell,  1025. 
Shultz  V.  Pulver,  375. 
Sibbett  V.  Stryker,  18. 
Sibley  v.  Baker,  289. 
Sickles  V.  Canary,  946. 

V.  Flanagan,  655. 
Sidenberg  v.  Ely,  28,  279,  472. 
Siewart  v.  Hamel,  646,  657,  879. 
Sigel  V.  Johns,  625. 
Silsbee  v.  Smith,  725. 
Silver  Lake  Bank  v.  North,  279, 

472,  702,  708,  857. 
Simers  v.  Saltus,  917,  1082. 
Simms  v.  Kelly,  623. 
Simon  v.  Schmidt,  691. 
Simons   v.    First  National   Bank, 
133,  207. 

V.  Pierce,  187. 
Simonson  v.  Blake,  838,  877. 

V.  Falihee,  494. 

V.  Lauch,  469,  969. 

V.  Nafis,  821. 
Simpson  v.  Del  Hoyo,  343,  345,  472. 

—Matter  of,  348. 

V.  Simpson,  1143. 
Sims  V.  Hammond,  319,  326. 
Simson  v.  Brown,  605,  617. 

V.  Ingham,  984. 

V.  Satterlee,  756,  786. 
Sinclair  v.  Armitage,  77. 
Singer  Manuf  g  Co.  v.  Book,  487. 
Singer  v.  Troutman,  235. 
Sinking  Fund  Com's  v.  Peters,  593, 

606. 
Sinnett  v.  Crall,  1073. 
Sire  V.  Long  Acre  Square  Building 

Co.,  890. 
Sirett  V.  Hooper,  100. 
Sisson  V.  Hibbard,  190,  191. 


Siter  V.  McClanachan,  315. 

Skeel  V.  Spraker,  289,  388,  389,  390, 

391,  1014. 
Skelton  v.  Scott,  87,  835. 
Slackpole  v.  Bobbins,  888. 
Slade  V.  Squier,  133,  320,  682. 
Slater  v.  Breeze,  80,  297. 
Slattery  v.  Schwannecke,  884. 
Slaughter  v.  Swift,  253. 
Slausen  v.  Watkins,  592,  607,  760. 
Slee  V.   Manhattan   Co.,    18,   163, 
282,  377,  712,  734,  756,  788, 
965,    976,    1078,    1159,    1160, 
1165,  1189,  1208. 
Sleight  V.  Keed,  1105. 
Slicer  v.  Hyde  Park,  160. 
Sloan  V.  Frothingham,  256,  1198. 

V.  Holcomb,  91. 

V.  Eice,  220,  414. 
Slocum  V.  Glass,  1035. 
Slosson  V.  Duff,  1109. 
Smalley  v.  Doughtey,  681. 

V.  Martin,  866. 
Smart  v.  Bement,  756,  1018,  1020, 
1099. 

V.  Haring,  639. 

V.  McKay,  866. 
Smedberg  v.  Simson,  662. 
Smidt  V.  Jackson,  1135. 
Smith  V.  American  Life  Ins.  Co., 
1022. 

V.  Austin,  469. 

V.  Brackett,  156. 

V.  Brand,  13. 

V.  Cannell,  27. 

V.  Clarke,  1066. 

V.  Col.  Ins.  Co.,  578. 

V.  Cross,  605,  655,  656,  669,  670, 
684,  933. 

V.  Davis,  784. 

Y.  Durell,  364. 

V.  Fellows,  90. 

V.  Ferris,  894. 

V.  Fiting,  914. 

V.  Frayler  (Montana),  233. 

V.  Gage,  809. 

V.  Gardner,  256,  728,  1083. 

V.  Graham,  96,  934. 

V.  Hague,  172. 

V.  Hamilton,  1046. 

V.  Hathorn,  649. 


ITTDEX   TO    CASES    CITED. 


Ixxii 

References  are 

Smith  V.  Heath,  161. 

V.  Heermance,  1037. 

V.  High,  53. 

V.  Hewlett,  1046. 

V.  Hutchinson,  82. 

V.  Jackson,  518,  1106. 

V.  Jencks,  176. 

V.  Joyce,  842,  1073. 

V.  Kelly,  697,  700,  942,  946. 

V.  Kidd,  378. 

V.  Lamb,  240,  248. 

V.  Lusher,  109. 

V.  Myers,  688. 

V.  Neilson,  473. 

V.  Newton,  915. 

V.  Ostermyer,  606. 

V.  Ferine,  897. 

V.  Putnam,  167. 

V.  Eead,  589. 

V.  Eice,  200. 

V.  Eoberts,  388,  390,  391,  784. 

V.  Eobertson,  471. 

V.  Shay,  1084. 

V.  Smith,  46,  59,  380,  818. 

V.  Starr,  320. 

V.  Stevens,  325. 

V.  Thomson,  835. 

V.  Tiffany,  321,  376,  766,  940. 

V.  Townsend,  224,  227,  232,  293, 
418,  634. 

V.  Truslow,  580,  586,  613. 

v.  Warringer,  1058. 

V.  Webb,  356,  761,  766. 

V.  Wells,  1054. 

V.  Winter,  230. 
Smith  Paper  Co.  v.  Servin,  184. 
Smithers  v.  Heather,  656. 
Smyth  V.  Knickerbocker  Life  Ins. 
Co.,  356,  524,  526,  666. 

V.  Lombardo,  348,  666. 

V.  McCool,  1065. 

V.  Munroe,  348,  356,  627,  666. 

V.  Eowe,  27. 
S.  &  M.  E.  E.  Co.  V.  Lancaster, 

241. 
Snedecker  v.  Thompson,  894,  1152. 
Snedeker  v.  Snedeker,  1107,  1109. 

V.  Warring,  178,  179,  182. 
Snelling  v.  Mclntyre,  472,  477. 
Snoddy  v.  Leavitt,  29. 
Snowden  v.  Pitcher,  499. 


to  Sections. 

Snyder— Matter  of,  359. 
V.  Eobinson,  386. 
V.  Snyder,  389. 
V.  Stafford,   289,   298,  405,  987, 

1020,  1021,  1113. 
V.  Summers,  592. 
Solberg  V.  Wright,  316,  1165. 
Solehour  v.    State   Savings  Insti- 
tution, 159. 
Sommers  v.  Schrader,  473. 
Soule  V.  Ludlow,  297,  1174,  1185, 
1195,  1197. 
V.  The  Union  Bank,  569. 
South  Baptist  Society  of  Albany 

V.  Clapp,  129. 
South  Pork  Canal  Co.  v.  Gordon, 

1073. 
Southampton  Boat  Co.  v.  Muntz, 

1190. 
Southard  v.  Dorrington,  279,  472. 
Southbridge  Savings  Bank  v.  Ex- 
eter Machine  Works,  192. 
Southerland  v.  City  of  Brooklyn, 

28L 
Southern    Central    E.    E.    Co.   v. 

Town  of  Moravia,  645. 
Southern  L.  I.  &  T.  Co.  v.  Packer, 

680. 
Southworth  v.  Parker,  411. 
V.  Scofield,  391. 
V.  Van  Pelt,  200,  202. 
Souverbye  v.  Arden,  92. 
Sowarby  v.  Eussell,  244. 
Sowden  v.  Craig,  192. 
Spader  v.  Lawlor,  213. 
Spalding  v.  Vandercook,  969. 
Spargner  v.  Hall,  896. 
Sparkman  v.  Gove,  582. 
Spaulding  v.  Hallenbeck,  590. 

V.  Keyel,  896. 
Spear  v.  Cutter,  198. 

V.  Haddon,  94. 
Spears  v.  Hartley,  365,  438. 

V.  Mayor,  etc.,  of  New  York,  162. 
Speer  v.  Whitfield,  387. 
Speiglemeyer  v.  Crawford,  702. 
Spencer  v.  Ayrault,  388,  395,  648. 
V.  Predendall,  463. 
V.  Harford,  1140. 
V.  Eichmond,  18,  1113. 
V.  Spencer,  104,  225,  228. 


INDEX    TO    CASES    CITED. 
References  are  to  Sections, 


Ixxiii 


Spencer  v.  Weber,  321,  3Y8. 
Spicer  v.  First  Nat.  Bank,  911. 
Spielman  v.  Kliest,  482,  514. 
Splahn  V.  Gillespie,  1073. 
Sprague  v.  Cockran,  46,  839. 
Spring  V.  Fisk,  248. 

V.  Eeed,  659. 

V.  Sandford,  1059. 

V.  Short,  66,  67,  68,  71,  307. 
Springfield   F.   &  M.   Ins.   Co.   v. 

Allen,  543,  558. 
Springsteene  v.  Gillett,  881. 
Sproule  V.  Davies,  1054. 
Spurgeon  v.  Collier,  691. 
Spurgin  v.  Adamson,  273,  697. 
Spyer  v.  Fisher,  821. 
Squire  v.  Greene,  334. 
St.  Andrew's  Church  v.  Tompkins, 

215,  314. 
St.  Johns  V.  Bumpstead,  253,  1161. 

V.  Palmer,  357. 

V.  Spaulding,  482,  525. 
St.  Joseph  Manuf'g  Co.  v.  Dag- 
gett, 1019. 
St.  Lawrence  University  v.  Farm- 
er, 1112. 
Stackpole    v.    Eobbins,    401,    403, 

1197. 
Stafford  v.  Adair,  774. 

V.  Ballou,  317. 

V.  Van    Eensselaer,  316,  485. 
Stafford  Nat.  Bank  v.  Sprague,  17. 
Stahl  V.  Charles,  1039. 

V.  Hammontree,  914. 
Stancliffs  v.  Norton,  239,  251,  279. 
Standfast  v.  Crotty,  869. 
Stanley  v.  Beatty,  315,  325. 

V.  Freckelton,  1172. 

V.  Valentine,  456,  460. 
Stansell  v.  Roberts,  305. 
Stanton  v.  Kline,  1161,  1170. 
Stantons  v.   Thompson,   388,  389, 

472. 
Staples  V.  Fenton,  518. 
Starling  v.  Blair,  80. 
State  V.  Bradish,  306. 

V.  Davis,  492,  502. 

V.  Glenar,  171. 

V.  Martin,  165. 

V.  Newark,  457. 


State  Bank  of  Bay  City  v.  Ohap- 

pelle,  17. 
State  Bank  v.  Lighthall,  101. 

V.  Tweedy,  315. 

V.  Wilchinsky,  1050,  1051,  1062. 
State  Realty   &   Mortgage   Co.   v. 

Villaume,  1029,  1032. 
State   Savings  Bank  v.  Kicheval, 

179. 
State  Trust  Co.  v.  Casino  Co.,  482. 
Stead  V.  Grosfield,  312. 
Steadman  v.  Hayes,  25. 
Steam   Navigation   Co.    v.    Weed, 

126. 
Stearns  v.  Porter,  97. 

v.  Quincy  Mut.   Life  Ins.    Co., 
560. 

V.  Welsh,  993. 
Stebbins  v.  Hall,  470,  586,  588. 

V.  Howell,  382,  462. 
Steel  V.  Steel,  1,5. 
Steele  v.  Mealing,  478. 

V.  Sturges,  959. 
Steen  y.  Clayton,  992. 
Steere  v.  Childs,  289,  291,  1017. 
Steinhardt  v.  Baker,  824,  842. 

V.  Cunningham,  778. 
Stephens  v.  Allen,  38. 

V.  Beale,  794. 

V.  Casbacker,  616,  672. 
St.  Stephen's  Church  v.  Church  of 

Transfiguration,  771. 
Stephens  v.  Flammer,  1057. 

V.  Hall,  932. 

V.  Humphries,  892. 

V.  111.  Mut.  Fire  Ins.  Co.,  545. 

V.  Shannon,  53,  54,  69. 
Sterling  v.  Rogers,  398. 
Stern  v.  Narcuse,  1005. 

V.  O'Connell,  802,  804,  811. 
Sternbach  v.  Friedman,  965. 
Sternbergh  v.  Schoolcraft,  1061. 
Stevens  v.  Bank  of  Central  New 
York,  1106. 

V.  Batchelder,  502. 

V.  Buffalo  &  N.  Y.  E.  E.  Co., 
168. 

V.  Cooper,  406,  412,  701. 

V.  Dennett,  369. 

V.  Miner,  773. 

V.  Reeves,  667,  786. 


Ixxiv 


INDEX    TO    CASES    CITED. 
References  are  to  Sections. 


Stevens  v.  Veriane,  969,  970. 

V.  Watson,  170,  299. 

V.  Weiss,  963. 
Stevenson  v.  Black,  586.. 

V.  Fayerweather,  809. 
Stewart  v.  Bramhall,  680. 

V.  Clark,  923. 

V.  Hopkins,  499. 

V.  Hutchins,  47,  1070,  1157. 

V.  Hutchinson,  46. 

V.  Jones,  118. 

V.  Lucy,  13. 

V.  McMaion,  405. 

V.  Smith,  472. 
Stickler  v.  Miller,  922. 
Stidham  v.  Matthews,  69. 
Stiger  V.  Bent,  324,  366,  378,  785. 
Stillman  v.  Northrup,  320. 

V.  Stillman,  392. 

V.  Van  Buren,  951. 
Stillwell  V.  Hart,  .871. 

—Matter  of  Estate  of,  862,  874, 
1110. 

V.  Van  Epps,  839. 
Stimson  v.  Arnold,  1077. 
Stockwell  V.  State,  80,  771. 
Stoddard  v.  Gailor,  358,  861. 

V.  Hart,  43,  95,  209,  433,  463. 

V.  Whiting,  13,  33,  482,  695. 
Stoddart  v.  Eotton,  497. 
Stokes  V.  Hoffman  House,  961. 

V.  Hoffman  House  of  New  York, 
1051. 

V.  Hoghton,  902, 
Stone  V.  Lane,  96. 

V.  Scripture,  376,  766. 

V.  Seymour,  647. 
Stonebreaker  v.  Kerr,  504. 
Stoney  v.  American  Life  Ins.  Co., 

664. 
Storer  v.  Bounds,  45. 
Storm  V.  Smith,  1073. 
Story    V.    Hamilton,    1181,    1188, 

1207,  1210. 
Stoughton  V.  Pasco,  97,  215,  490. 
Stout  V.  Folger,  592. 

V.  Eider,  659. 
Stove  V.  Bounds,  9,  691. 
Stover  V.  Wood,  455,  469. 
Stow  V.  Tifft,  125,  159,  304,  637, 
908. 


Stowe  V.  Merrell,  16,  101. 
Strang  v.  Beach,  902. 
Stratton  v.  Eutney,  18. 
Strause  v.  Josephthal,  330. 
Street  v.  Beal,  697. 
Strong  V.  Burdick,  28,  280. 

v.  Converse,  389. 

V.  DoUner,  1076. 

V.  Ins.  Co.,  543. 

V.  Manufacturers  Ins.  Co.,  545. 

V.  Stewart,  18. 

V.  Van  Duerson,  304. 
Strothgr  v.  Law,  1165. 
Stryker  v.  Storm,  1040. 
Stuart  V.  Taylor,  186. 
Studabacker  v.  Marquardt,  933. 
Stumff  V.  Hallahan,  820. 
Stunner  v.  Bachelder,  364. 
Sturtevant  v.  Sturtevant,  16. 
Stuyvesant  v.  Hall,  289,  371,  372, 
405,  408,  412,  445,  504,  809, 
1014. 

V.  Hone*  408,  809. 

v.  Weil,  862,  1060. 
Suarez  v.  Montigny,  321. 
Suffern  v.  Johnson,  1000,  1009. 
Suffield  V.  Baskerville,  105. 
Suffolk  Eire  Ins.   Co.  v.  Boyden, 

577. 
Sullivan  v.  Toole,  179,  184,  203. 
Summers  v.  Kanawha,  28. 
Sumner  v.  Anderson,  107. 

V.  Barnard,  27. 

V.  Skinner,  797. 

V.  Waugh,  334. 
Susquehanna    Canal    Co.   v.   Bon- 
ham,  118. 
Sussex  Mutual  Ins.  Co.  v.  Wood- 
ruff, 544. 
Sutherland  v.  Eose,  447,  448,  719, 
733. 

V.  Woodruff,  678. 
Sutton— Matter  of,  540. 
Suydam  v.  Bartle,  906,  1145, 1148, 

1155,  1156. 
Swaine  v.  Ferine,  640. 
Swan  V.  Tople,  326. 

V.  Wheeler,  883. 
Swanstrom  v.  Day,  896,  902. 
Swarthout  v.  Eanier,  82. 

V.  Curtis,  381,  444,  445. 


INDEX    TO    CASES    CITED. 
References  are  to  Sections. 


Ixxv 


Swartz's  Ex'rs  v.  List,  333,  482. 
Swartz  V.  List,  316,  368. 
Sweeney  v.  Williams,  348. 
Sweet  V.  Jacocks,  1119. 

v.  Schliemann,  740,  743. 

T.  Van  Wyck,  341. 
Sweetman  v.  Prince,  357. 
Sweetzer  v.  Jones,  190,  934. 
Sweezey  v.  Willis,  1119. 
Sweezy  v.  Thayre,  1119,  1121. 
Swett  V.  Sherman,  291,  292. 
Swift  V.  Finnigan,  751,  891,  939. 

V.  Kraemer,  415,  477. 

V.  Stebbins,  781. 
Swope  V.  Leffingwell,  467. 
Synod  of  The  Reformed  Church  v. 

O'Brien,  1045. 
Syracuse  Bank  v.  Tallmann,  940, 

942. 
Syracuse  Savings  Bank  v.  Merrick, 
329. 

V.  Stokes,  1132. 


Taylor  v.  Short,  412. 

V.  Stibbert,  1062. 

V.  Thomas,  101. 

V.  Wendell,  285. 

V.  Wendling,  98. 

V.  Wing,  300,  312,  318,  645,  646. 
Teachers  B'ld'g  Asso.  v.  Severance, 

248. 
Tefft  V.  Munson,  27,  482,  506. 
Temple  v.  Whittier,  1189. 
Tenbrook  v.  Lansing,  1076. 
Ten  Eyck  v.  Craig,  23,  28,  81,  261. 
Ten  Hoven  v.  Kerns,  213. 
Terhune  v.  Taylor,  688. 
Termansen  v.  Matthews,  988. 
Terminal  Bank  v.  DulrofE,  658. 
Territory  of  Utah  v.  Golding,  15. 
Terry  v.  Fuller,  1116. 

—Matter  of,  147. 

V.  Woods,  364. 
Terwilliger  v.  Brown,  1046. 
Texvia  v.  Evans,  89. 
Thayer  v.  Mann,  365,  438. 


Tabele   v.    Tabele,    636,   638,    644, 

V.  Marsh,  605. 

975. 

V.  McGee,  443. 

Tabor  v.  Fox,  332,  334. 

V.  Torrey,  586. 

Taft  V.  Taft,  93. 

Thebaud  v.  Hollister,  391. 

Tainter  v.  Hemmingway,  580. 

Third    National    Bank    v.    Blake, 

Talbot  V.  Berkshire  Co.,  615. 

623. 

Tallman  v.  Bressler,  165. 

Thomas'   Adm'rs   v.   Von   KapfE's 

V.  Farley,  299,  305. 

Ex'rs,  560. 

Tallmadge   v.   Wallace,    615,    914, 

Thomas'  Appeal,  463. 

924. 

Thomas  v.  Brown,  1156. 

Talmadge  v.  Wilgers,  408. 

V.  Davis,  946. 

Talmage  v.  Pell,  938. 

V.  Desmond,  835. 

V.  Eussell,  355. 

V.  Dickinson,  580. 

Tarbell  v.  Bradley,  107. 

V.  Dunning,  779. 

V.  West,  107,  482,  504. 

V.  Hanson,  636. 

Tartt  V.  Clayton,  1188. 

V.  Harmon,  819. 

Tasker  v.  Bartlett,  247,  380. 

V.  Kelsey,  503,  1112. 

Tate  V.  Jordan,  804. 

V.  Moravia  F.  &  M.  Co.,  1113. 

Tator  V.  Adams,  1108,  1109. 

V.  Olney,  99. 

Tatum  Bros.  v.  Walker,  727. 

Petition  of,  1121. 

Taylor  v.  Adams,  1085. 

V.  Simmons,  387. 

V.  Colville,  706. 

V.  Vinton,  187,  192. 

V.  Dutcher,  1110. 

Thomason  v.  De  Mott,  818. 

V.  Keam,  1069. 

Thompson  v.  Berry,  662. 

V.  McLain,  18. 

V.  Chandler,  315. 

V.  Page,  332,  334. 

V.  Davies,  1049. 

V.  Post,  95,  96,  209,  220,  305. 

V.  Demond,  1052. 

V.  Boot,  963,  964. 

V.  Hickey,  157. 

Ixxvi 


INDEX    TO    OASES    CITED. 
References  are  to  Sections. 


Thompson  v.  Jarvis,  894. 

—Matter  of,  676. 

V.  Maxwell,  513,  902. 

V.  Mount,  1038. 

V.  Richardson,  904. 

V.  Schmieder,  1063,  1065. 

V.  Spittle,  107. 

V.  Van  Vechton,  664,  674,  894. 

V.  White,  93. 
Thomson  v.  Building  Asso.,  80. 

V.  Smith,  76. 

V.  Wilcox,  80,  501,  517. 
Thome  v.  Newby,  785,  790,  876. 
Thornley  v.  Thornley,  19. 
Thornton  v.   Enterprise  Ins.   Co., 
579. 

V.  Irwin,  367. 

V.  Nat.  Exchange  Bank,  422. 

V.  Pigg,  1141. 
Thorp  V.   The  Keokuk  Coal   Co., 

590,  591,  604,  606. 
Thurman  v.  Cameron,  486. 
Thurston  v.  Connell,  652. 

T.  Marsh,  249,  707,  969. 
Tibbetts  v.  Moore,  190. 
Tibbs  V.  Morris,  13,  18,  37. 
Tice  V.  Annin,  291,  402,  470,  759, 

1143. 
Tichenor  v.  Dodd,  586,  922. 
Tiernan  v.  Thurman,  69. 

V.  Wilson,  1007. 
Tiffany  v.  Willis,  1147. 
Tifft  V.  Buell,  309. 

V.  Horton,  179,  190,  191,  192. 
Tilden  v.  Streeter,  19. 

V.  Tilden,  48,  50. 
Tillinghast  v.  Erye,  700. 
Tillotson  V.  Boyd,  611. 
Tillou   V.    Kingston   Mutual   Ins. 

Co.,  544,  548. 
Titcomb  v.  Fonda,  Johnston  & 
Gloversville  E.  E.  Co.,  77,  772, 
773. 
iTitle  Guarantee  &  Trust  Co.  v. 
American  Power  Const.  Co., 
1090. 

V.  Wenner,  230. 
Titus  V.  Glen  Ealls  Ins.  Co.,  557. 

V.  Neilson,  636,  638,  640. 

V.  Velie,  967. 
Tobias  v.  The  Mayor  of  N.  T.,  81. 


Toch  V.  Toch,  973. 

Todd -v.  Eighmie,  504,  520. 

Toles  V.  Adee,  235. 

Toll  V.  Ililler,  359,  465,  882,  1041. 

Tomlinson  v.  Thomson,  201. 

Tompkins  v.  Hyatt,  1062. 

V.  Seely,  702. 

V.  Tompkins,  216. 
Toole  V.  Toole,  1057,  1058. 
Toomes  v.  Conset,  691. 
Toomer  v.  Randolph,  253. 
Toplin  V.  Baker,  365,  438. 
Toplis  V.  Baker,  365,  438. 
Torrey  v.  Bank  of  Orleans,  291, 
292,  1016,  1046. 

V.  Eoss,  861. 
Totten  V.  Stuyvesant,  817. 
Tousley  v.  Tousley,  99. 
Tower  v.  White,  1122. 
Towle  V.  Eemsen,  81. 
Towner  v.  McClelland,  332. 
Townsend  v.  Empire  Stone  Dress- 
ing Co.,  208,  216,  463.- 

V.  Goelet,  449. 

V.  Greenwick  Ins.  Co.,  547. 

—Matter  of,  454. 

V.  Provident  Eealty  Co.,  387. 

V.  Eackham,  91. 

V.  Thomson,  253,  1083. 

V.  Ward,  586. 
Townshend  v.  Erommer,  776,  779. 
Traders  Ins.  Co.  t.  Eobert,  648. 
Tradesmen's  Association  v.  Thomp- 
son, 458,  473. 
Traphagen  v.  Irwin,  504. 
Trask  V.  Vinson,  615,  916. 
Traveller's  Ins.  Co.  v.  Patten,  29, 
772. 

V.  Yount,  903. 
iTrayser  v.  Trustees  of  Indiana  As- 

bury  University,  992. 
Treeothick  v.  Austin,  375. 
Trenor  v.  Le  Count,  249,  939. 
Trenton  Baking  Co.  v.  Woodruff, 

944. 
Trimble  v.  Thorne,  237. 
Trimm  v.  Marsh,  23,  24,  260,  261. 
Triplett  v.  Parmalee,  197. 
Tripp  V.   Cook,  1028,  1029,  1039, 
1041. 


INDEX    TO    CASES    CITED. 
References  are  to  Sections. 


Lxxvii 


Tripp  V.  Vincent,  98,  204,  228,  291, 

365,  606. 
Troost  V.  Davis,  2Y3. 
Trotter  v.  Hughes,  590,  596,  604. 

V.  Irwin,  54. 
Troup  V.  Haight,  489,  991. 
Trowbridge's  Pleading,  23. 
Troy  Carriage  Co.  v.  Simson,  681. 
Truck  V.  Lindsay,  38. 
Trull  V.  Bigelow,  525. 

V.  Fuller,  192. 

V.  Skinner,  30,  695. 
Trullinger  v.  Kofford,  399. 
Truscott  V.  King,  97,  101,  204,  207, 

213,  215,  220,  386,  504. 
Trust  Co.  V.  Fisher,  271. 
Trustees  of  Almshouse  v.   Smith, 

437. 
Trustees,  etc.,  v.  Anderson,  619. 
Trustees      of     the      Canandaigua 
Academy  v.   McKechnie,  489, 
743. 

of  Jones  V.  Both,  797. 

of  Northern  Dispensary  of  N. 
T.  V.  Merriam,  613. 

of   Union    College    v.    Wheeler, 
319,   338,   343,  358,   405,   408, 
425,  518,  523,  756. 
Tryon  r.  Sutton,  80,  903. 
Tuck  V.   Hartford  Fire  Ins.   Co., 

555. 
Tucke  V.  Buckholz,  896. 
Tucker  v.  Cooney,  917. 

v.  Moreland,  909. 
TuUy  V.  Harloe,  98,  205. 
Turk  V.  Funk,  306. 

T.  Eidge,  104. 
Turman  v.  Looper,  667. 
Turner  v.  Flinn,  460. 

In  re,  149. 

V.  Kerr,  15,  31. 

T.  Peck,  60. 

V.  Quincy  Ins.  Co.,  566. 

V.  Wilkinson,  18,  19,  21,  33,  36, 
270. 
Turnipseed  v.  Cunningham,  38. 
Tuthill  V.  Davis,  662. 

V.  Morris,  423,  429. 

V.  Tracy,  1207. 

V.  Wilson,  585. 
TuthuU  V.  Morris,  703. 


Tuttle  V.  Jackson,  513,  515. 
Tutwiler  v.  Dunlap,  932. 
Twombley    v.    Cassidy,    472,    480, 

702,  703,  705,  707. 
Tydings  v.  Ptcher,  69. 
Tylee  v.  Yates,  416. 
Tyler  v.  Etna  Fire  Ins.  Co.,  555. 

V.  Granger,  24. 
Tyrrell  v.  Ward,  473. 
Tyson  v.  Applegate,  779. 
Tyson  V.  Cox,  230. 

V.  Post,  182. 

Uhler  V.  Semple,  102,  211. 
Uhlfelder  v.  Palatine  Ins.  Co.,  554. 
Flrick  V.  Druschell,  837. 
Ulster  Co.  Savings  Institution  v. 
Decker,  558,  559,  579. 

V.  Leake,  558,  559,  579. 
Umfreville  v.  Keeler,  13. 
Underbill  v.  Atwater,  463,  465. 

V.  Crennan,  458. 
Unger  v.  Leiter,  636,  637. 
Union  Bank  v.  Bell,  779. 
Union  Bank  of  Brooklyn  v.  Eu- 

benstein,  228,  255. 
Union  Bank  v.  Conroy,  475. 

V.  Emerson,  178,  184. 

V.  Schneider,  469,  470. 
Union  Co.  v.  Sprague,  17. 
Union    Dime    Savings    Inst'n    v. 
Andariese,  980. 

V.  Duryea,  309,  531. 

V.  Osley,  1104. 

V.  Quinn,  262. 

V.  Wilmot,  348,  655,  664. 
Union  Inst'n  for  Savings  v.  City 

of  Boston,  645. 
Union  Inst'n  Co.  v.  Van  Eennse- 

laer,  1099. 
Union    Nat.    Bank    v.    Matthews, 

133. 
Union  Trust  Co.  v.  Driggs,  1057. 

V.  Olmsted,  819,  820,  874. 
United  States  v.  Hooe,  204. 

V.  New  Orleans  E.  E.  Co.,  171. 

V.  Powell,  1083. 

V.  Sturges,  322. 
United    States    Bank   v.    Chapin, 
645. 


kxviii 


INDEX    TO    CIASES    CITED. 
References  are  to  Sections. 


United  States  Ins.  Co.  v.  Shriver, 

483. 
United  States  Life  Ins.  Co.  v.  Et- 

tinger,  942,  943. 
United   States   Mortgage  &  Trust 

Co.  V.  Eastern  Iron  Co.,  170. 
U.  S.  Eolling  Stock  Co.— Matter 

of,  820. 
U.  S.  Title  Guaranty  Co.  v.  Done- 
hue,  1110. 
U.  S.  Trust  Co.  of  N.  T.  V.  New 

York,  W.  S.  &  B.  E.  E.  Co., 

962. 
U.  S.  Trust  Co.  V.  Eoche,  Y76. 

V.  Stanton,  927. 
Upson  V.  Milwaukee  Nat.  Bank  of 

Wisconsin,  951. 
Urann  v.  Coates,  322. 
Urbansky  v.  Shirmer,  330. 
Urquhard  v.  Brayton,  591. 
Usina  V.  Wilder,  80. 
Utter  V.  Eichmond,  159. 

Vail  V.  Eoster,  61. 

V.  Hamilton,  121,  124. 
Valentine  v.  Belden,  1046. 

V.  Lunt,  896. 

—Matter  of,  153. 

V.  McCue,  983. 

V.  Van  Wagner,  240. 
Vallejo  V.  Eandall,  820. 
Van  Amburgh  v.  Kramer,  635,  643. 

T.  Lester,  326. 
Van  Benthuysen  v.  Central  N.  E. 

&  W.  E.  E.  Co.,  246,  763. 
Van  Bergen  v.  Demarest,  1194. 
Van    Beuren    v.    Van    Gaasbeck, 

645. 
Van  Bokkelen  v.  Taylor,  443. 
Van  Buren  v.  Olmstead,  18,  263, 

266,  692,  734,  976. 
Vance  v.  Foster,  546. 
Vanderbilt  v.   Schreyer,  792,  798, 

1147. 
Vandercook  v.  Baker,  332. 

V.  The  Cohoes  Savings  Institu- 
tion, 704,  1020,  1022. 
Van  Dayne  v.  Shann,  1084. 
Vandegraaf  v.  Medlocli,  560. 
Vanderheyden  v.  Gary,  814. 


Vanderkemp  v.  Shelton,  256,  291, 
358,   470,  523,   524,   709,  728, 
784,    871,    1080,    1083,    1084, 
1202. 
Vandermark  v.  Scboonmaker,  193. 
Vanderpoel  v.  Van  Allen,  183,  187. 
Vanderelice  v.  Knapp,  193. 
Vandeveer  v.  Conover,  82. 
Van  Dusen  v.  Worrell,  18,  22. 
Van    Duyne    v.    Thayer,    25,    253, 

259,  636,  716,  1158. 
Van  Epps  v.  Van  Epps,  1046. 
Van  Etta  v.  Evenson,  89. 
Van  Gaasbeek  v.  Staples,  525. 
Van  Hook  v.  Throckmorton,  1088, 

1091. 
Van  Horn  v.  Keenan,  151. 

V.  Powers,  583. 
Van  Home  v.  Grain,  304,  908. 
Van  Huson  v.  Kanoner,  422. 
Van  Keuren  v.  Corkins,  356,  358, 

378,  379,  482,  523,  526,  527. 
Van  Nest  v.  Latson,  785.  • 
Vannice  v.  Bergen,  460. 
Van  Orden  v.  Budd,  22. 
Vanorden  v.  Johnson,  407. 
Van  Orman  v.  McGregor,  487. 
Van  Pelt  v.  McGraw,  188,  200,  201. 
Van  Eennselaer  v.  Clark,  300,  507. 

V.  Dennison,  77. 

V.  Stafford,  300,  338,  485. 
Van  Schaack  v.  Saunders,  1172. 
Van  Sickle  v.  Palmer,  352. 
Van  Slyke  v.  Sheldon,  1161. 

V.  Van  Loan,  289,  1018,  1020.- 
Van  Tassel  v.  Wood,  652,  660,  674. 
Van  Thornily  v.  Peters,  313. 
Van  Valen  v.  Schermerhorn,  583. 
Van  Valkenburgh  v.   Trustees  of 

Schools,  1011. 
Van  Vechten  v.  Keator,  285. 

V.  Terry,  781. 
Van  Voast  v.  Gushing,  1126,  1131. 
Van  Wagenen  v.  La  Earge,  882. 
Van  Winkle  v.  Williams,  473. 
Van  Wyck  v.  AUiger,  196. 

V.  Baker,  20. 

V.  Walters,  659. 
Varian  v.  Stevens,  821. 
Varick  v.  Briggs,  336,  509. 


INDEX    TO    CASES    CITED. 
References  are  to  Sections. 


Ixxix 


Varney  v.  Hawes,  99. 

V.  Stevens,  29. 
Vartee    v.    Underwood,    293,    638, 

772,  1115. 
Vassear  v.  Livingston,  929. 
Veazie  v.  Williams,  1066. 
Yechte  V.  Brownell,  1190. 
Veeder  v.  Fonda,  811,  984,  1053, 

1064,  1067. 
Vehue  V.  Mosher,  177. 
Veirhofi  v.  Miller,  946. 
Verdin  v.  Slocum,  779,  1054. 
Verges  v.  Giboney,  447. 
Terity  v.  Sternberger,  655. 
Vermilya  v.  Beatty,  766. 
Vernon  v.  Bethel,  9. 

V.  Smith,  560. 
Vernum  v.  Babcock,  695. 
Verplanck    v.    Godfrey,    250,    251, 

821. 
Vestell  V.  Hart,  17. 
Vick  V.  Smith,  384,  385. 
Vickery  v.  Dickson,  655,  662,  663. 
Viek  V.  Judson,  331,  369,  460,  495, 

524,  529,  1027. 
Vilas  V.  Jones,  231,  684,  685. 
Villa  V.  Eodrigney,  695. 
Villone  v.  Fanstein,  637. 
Vincent  v.  Moore,  279. 
Vingret  v.  Ketcham,  1032. 
Vliet  V.  Young,  15. 
Vegan  V.  Caminetti,  210. 
Vogel  V.  Nachemson,  1110. 
Vohmann  v.  Michel,  369,  445. 
Volkening  v.  Brandt,  953. 
Von  Slooten  v.  Wheeler,  442. 
Voorhees  v.  Bank,  etc.,  842. 
V.  McGinnis,  178,  180,  187,  190, 

191,  192. 
Voorhis  V.  Freeman,  190. 
Voris  V.  Thomas,  281. 
Vourght  V.  Levin,  1083. 
Vredenburgh  v.  Burnet,  300,   316. 
Vreeland  v.  Loubat,  785. 
V.  Torrey,  161. 
V.  Van  Blarcom,  582. 
Vroom  V.  Ditmas,   256,   709,   734, 

965,  976,  1083,  1197,  1202. 
Vrooman  v.  Dunlap,  104. 

V.  Turner,  581,  591,  605,  629. 
Vroome  v.  Van  Home,  375,  766. 


Wacht  V.  Erskine,  1082. 

Waddel  v.  Oarlock,  48,  54. 

Wade  V.  Strever,  846. 

Wade's  Case,  8. 

Wadsworth  v.  Lyon,  404,  468,  1142. 

—Matter  of,  441,  442. 

v.  Williams,  362,  387. 
Wager  v.  Link,  470,  591,  605,  821, 

835,  876. 
Wagner  v.  Hodge,  774. 
Wait  V.  Gitman,  784. 
Wak&  V.  Hart,  1169. 
Wakefield  Bank  v.  Truesdell,  218. 
Wakeman  v.  Price,  1043. 
Walcott  V.  Morris,  15. 

V.  Schenck,  298. 
Waldo  V.  Eichmond,  317. 
Waldron  v.  Waldron,  285. 
WaUier  v.  Buffands,  300. 

V.  Cockey,  1164. 

v.  Covar,  297. 

V.  Dement,  316. 

V.  Goldsmith,  588. 

V.  Mebane,    416. 

V.  Schreiber,  300. 

V.  Sherman,  186. 

V.  Snediker,  209,  215,  464. 

V.  Vaughan,  168. 
Wales  V.  Sherwood,  583,  606. 
Wall  St.   Fire  Ins.   Co.   v.  Loud, 

947. 
Wallace  v.  Feely,  1006. 

V.  Field,  889. 

V.  Harris,  93. 
Wallach  v.  Schulze,  508. 
Wallis  V.  Long,  443. 
Walla  V.  Baird,  105,  410. 

V.  Endel,  18. 
Walsh  V.  Powers,  629,  909. 

V.  Eutgers   Fire   Ins.    Co.,   256, 
263,  728,  772,  784,  834,  1083, 

V.  Weidenfeld,  972. 
Waltermire  v.  Westover,  438. 
Walter  v.  Snediker,  204. 
Walters  v.  Walters,  303,  415. 

V.  Ward,  300. 
Walthall,  Ex'r,  v.  Eives,  261. 
Walton  v.  Cronley,  165. 

V.  Hollywood,  279,  472. 

V.  Walton,  761. 


Ixxx 


INBEX    TO    CASES    CITED. 
References  are  to  Sections. 


Walworth    v.    Farmers'    Loan    & 

Trust  Co.,  1010. 
Wandell  v.  Eomeyn,  738. 
Wandle  v.  Turney,  723. 
Wanser  v.  De  Myse,  1057,  1060. 
Wanzer   v.    Cary,    326,    358,    382, 

394. 
Ward  V.  Bronson,  835. 

V.  Cooke,  212,  213. 

V.  Dewey,  1085. 

V.  James,  993,  994,  998. 

V.  Kilpatrick,  184. 

V.  McNaughton,  772. 

V.  Price,  387. 

V.  Stevens,  846. 

V.  Bokelen,  786. 
Warden  v.  Carlock,  48,  54. 
Ward's  Case,  3. 
Warfield  v.  Pisk,  18. 

V.  Trickey,  233. 
Waring  v.  Loder,  543,  548,  570. 

V.  Smyth,  24,  90. 

V.  Waring,  814. 
Warner    v.    Blalreman,    389,    467, 
1189,  1196. 

V.  Goveneur,  928,  940,  946. 

V.  Van  Alstyne,  56,  60,  67,  73, 
307,  633. 

V.  Winslow,  497. 
Warren  v.  Boynton,  289,  1016. 

V.  Finn,  61,  67. 

V.  Sohn,  540. 

V.  Taylor,  107,  109. 

T.  Union    Bank    of    Rochester, 
149,  909. 

V.  Warren,  472,  972. 
Warwick  v.  Dawes,  660. 

V.  Hammel,  950. 
Washington  Co.  v.  Slaughter,  313. 
Washington  v.  Flint,  407. 
Washington     Life     Ins.     Co.     v. 
Clarke,  1100. 

V.  Clason,  138,  899. 

V.  Fleischauer,  951,  953. 
Wasson  v.  Hofi,  842,  973,  979. 
Waters  v.  Hubbard,  291,  292,  837. 

V.  Stewart,  23. 

V.  Waters,  443. 
Waterman  v.  Curtis,  276. 

V.  Hunt,  109. 

V.  Matteson,  203. 


V.  Webster,  366,  367,  381. 
Waterson  v.  Devoe,  28. 
Watkins  v.  Hill,  220,  414. 

V.  Reynolds,  66. 
Watson  V.  Bailey,  680. 

V.  Church,  823. 

V.  Dundee  M.  &  Tr.  Inves.  Co., 
1084. 

V.  Fuller,  645. 

V.  Hunter,  198,  203. 

V.  McLaren,  348,  354. 

V.  Spence,  253,  258,  1085,  1158. 

V.  Wilcox,  473. 
Watt  V.  Alvord,  772. 
Watts  V.  Burnett,  407. 
Way  V.  Patty,  61. 
Waydell  v.  Hutchinson,  134,  374. 

V.  Luer,  224,  400,  415. 
Wayman  v.  Cochran,  324. 
Weathersley  v.  Weathersley,  38. 
Weaver  v.  Barden,  508. 

V.  Edwards,  444,  460. 

V.  Toogood,  291. 
Webb  V.  Haseltine,  332. 

V.  Miles,  737. 

V.  Stone,  99. 
Webber  v.  Huerstel,  251. 
Weber  v.  Bridman,  378. 

V.  Fowler,  492,  807. 

V.  Zeimet,  292. 
Webster  v.  Phoenix  Ins.  Co.,  557. 

V.  Singley,  386. 

V.  Vandeventer,  323. 

V.  Van  Steenbergh,  508. 
Weed  V.  Calkins,  878,  1153. 

V.  Covin,  104,  105. 

V.  Hamburg-Bremen    Fire    Ins. 
Co.,  567,  868. 

V.  Hornby,  279. 

V.  London    &    Lancashire    Fire 
Ins.  Co.,  549. 

V.  Stevenson,  13,  15,  786. 
Weejen  v.  St.  Paul  &  Pacific  E.  E. 

Co.,  763. 
Weekes  v.  McCormack,  890. 
Weeks   v.    Tomes,    804,   805,    814, 

1054. 
Weems  v.  Coker,  861. 
Weetjen  v.  Vibbard,  763. 
Weide  v.  Gahl,  16,  21. 


Index  to  cases  cIted. 
References  are  to  Sections. 


Ixxxi 


Weideman  v.  Zielinska,  21Y,  523. 
Weil  V.  Fisher,  348,  666.     . 
Weil  &  Bro.  v.  Uzzell,  752. 
Weill  V.  Lippman,  424. 
Weinstein  v.  Sine!,  792. 
Weir  V.  Birdsall,  1161. 

V.  Mosher,  372. 
Weis  V.  Levy,  939. 
Weisburger  v.  Weisner,  518. 
Weiser  v.  King,  902. 
Welch  V.  Beers,  291,  292. 
V.  Buekins,  637. 

V.  Importers'    &    Traders'    Na- 
tional Bank,  122. 
V.  Priest,  328. 
Welche  v.   Schoenberg,  946,  1062. 
Weld  V.  Eees,  1197. 

T.  Sabin,  472. 
Welland  Canal  v.  Hathaway,  352. 
Welling  V.  Eyerson,  702. 
Wellington  v.  Ulster  Co.  Ice  Co., 

975. 
Wells  V.  Chapman,  669. 
V.  Francis,  73. 
V.  Garbutt,  1069,  1070. 
T.  Hydraulic  Co.,  837. 
V.  Lincoln  Co.,  1083. 
V.  Maples,  183,  192. 
V.  Kice,  253. 
V.  Tucker,  697. 
V.  Wells,  1164,  1169,  1187. 
Welsh  V.  Schoen,  777. 
Welton  V.  Tizzard,  312. 
Wendell  v.  Wendell,  834,  966. 
Wendler  Machine  Co. — Matter  of, 

124. 
Wendt  V.  Walsh,  1131. 
Werishoffer  v.  Peoples,  950. 
Werner   v.    Franklin    Nat.    Bank, 
912 
V.  Tu'ch,  422,  423.     . 
Wernwag  v.  Brown,  645. 
Weseman  v.  Wingrove,  990. 
West  V.  Eeed,  696. 
Westbrook    v.    Gleason,    65,    343, 

482,  508,  509,  512,  523,  526. 
Westcott  V.  Gunn,  224. 
Western  Bank  v.  Sherwood,  248. 
Western   Ins.    Co.   v.    The    Eagle 
Fire  Ins.  Co.,  598,  784,  871. 


Western  Eeserve  Bank  v.  Potter, 

783,  786,  793. 
Westerlo  v.  De  Witt,  326. 
Westervelt  v.  Ackley,  624. 
Westfall  V.  Carter,  877. 
V.  Hintze,-477. 
V.  Jones,  334. 
V.  Westfall,  21. 
Westgate  v.  Handlin,  1183. 
Westhal  v.  Carter,  357. 
Westpoint   Iron   Co.   v.    Eeymert, 

489. 
Wetherell  v.   City  Fire  Ins.   Co., 

553. 
Wetmore  v.  Eoberts,  256,  273,  715, 

728,  1174,  1202. 
Weyand  v.  Eandall,  247. 
Weygard  v.  Park  Terrace  Co.,  247. 
Weyh   T.    Boylan,    348,    350,   354, 

666,  842. 
Whalin  v.  White,  1076. 
Wharf  V,  Howell,  14,  36. 
Wharton  v.  Moore,  179. 

V.  Webster,  203. 
Whealan  v.  McCreary,  25. 
Wheaton  v.  Voorhis,  681, 
Wheeland  v.  Swartz,  38. 
Wheeler  v.  Benedict,  236. 
V.  Kirtland,  159. 
V.  McFarland,  300. 
V.  Morris,  772. 
V.  Scully,  822. 
V.  Van  Keuren,  1096,  1122. 
V.  Wheeler,  323,  372. 
V.  Willard,  459. 
Wheelock  v.  Lee,  684. 
Wheelwright    v.    Depeyster,    387, 

406,  408. 
Whitbeck  v.  Eowe,  1012. 

V.  Van  Eensselaer,  166. 
White  V.  Albertson,  824. 
V.  Bartlett,  811. 
V.  Bogart,  1109. 
V.  Brown,  282,  577. 
V.  Carpenter,  46. 
V.  Coulter,  803,  810,  823,  1080, 

1041. 
V.  Duggan,  320. 
V.  Evans,  1085. 
V.  Fromme,  20. 


Ixxxii 


INDEX    TO    CASES    CITED. 
References  are  to  Sections. 


White  V.  Gibson,  846,  848,  1152. 

V.  Graves,  487. 

V.  Knapp,  388. 

V.  Leslie,  88,  300. 

V.  McClellan,  11Y8,  1179. 

V.  McNett,  630. 

V.  Moore,  497. 

V.  Patten,  506. 

V.  Poillon,  1100. 

V.  Eovall,  293,  894. 

V.  Seaver,  1062. 

V.  Southerland,  332. 

V.  Stretch,  913. 

V.  Turner,  655. 

V.  Williams,  59,  61. 
Whitehead  v.  Fisher,  316,  1083. 
Whiteworth  v.  Ehodes,  1191. 
Whitfield  V.  Kiddle,  1188. 
Whiting  V.  Eichelberger,  46. 

V.  Gearty,  617. 

—Matter  of,  540. 
Whitlock  V.  Waltham,  378. 
Whitman  v.  Foley,  359. 
Whitmore  v.  Shiverick,  107. 
Whitney  v.  Allen,  1076.  ^ 
Whitney  Arms  Co.  v.  Barlow,  126. 
Whitney  v.  Buckman,  903. 

V.  City  of  New  Haven,  159. 

V.  Densmore,  917. 

V.  Foster,  46. 

V.  Franklin,  362. 

V.  McKinney,  724,  786. 

V.  N.  Y.  &  Atlantic  E.  E.  Co., 
948. 

V.  Townsend,  31. 

V.  The  Union  Trust  Co.  of  New 
York,  126. 
Whittacre  v.  Fuller,  224. 
Whittemore  v.  Gibbs,  324. 
Whittick  V.  Kane,  18,  21,  497,  696. 
Whittington  v.  Wright,  504. 
Whitton  V.  Whitton,  102. 
Whittridge  v.  Edmunds,  98 
Wiener  v.  Boehm,  291. 
Wilber  v.  Williams,  973. 
Wilbor  V.  Danolds,  1090. 
Wilbur  V.  How,  1049. 

V.  Warren,  285. 

V.  Warren — ^Matter  of,  593. 
Wilcox  V.  Allen,  315,  570. 

V.  Campbell,  582,  593. 


Wilcox  V.  Drought,  301, 1108. 

V.  Howell,  353. 

V.  Wilcox,  110. 
Wilder  v.  Brooks,  482. 
Wiles  V.  Peck,  622. 
Wiley  V.  Angel,  1041. 
Wilhelm  v.  Woodcock,  38. 
Wilkes  V.  Harper,  468,  473. 
Wilkinson  v.  Eoper,  38. 
Willard  v.  Welch,  357,  894. 

V.  Wood,  590. 
Willets  V.  Van  Alst,  1050. 
Williams  v.  Allen,  688. 

V.  Ayrault,  661. 

V.  Beard,  23. 

V.  Bedford  Bank,  216. 

V.  Birbeck,  484,  523. 

V.  Buck,  664. 

V.  Colwell,  983. 

V.  Cornell,  328,  835. 

V.  Crow,  53. 

V.  Eaton,  880. 

V.  Fitzhugh,  683,  688. 

V.  Gilbert,  212. 

V.  Gillies,  585. 

V.  Hernon,  971. 

V.  Houghtaling,  647. 

V.  Perry,  1014. 

V.  Eobinson,  943. 

V.  Storrs,  375,  766. 

V.  Tatnall,  309. 

V.  Thorn,  326,  497. 

V.  Tilt,  664. 

V.  Townsend,   28,   34,  251,  280, 
708,  866. 

V.  Vangiesen,  605. 

V.  Walker,  378. 

V.  Wilson,  412. 

V.  Woodard,  82. 
Williamson    v.    Brown,    215,   513, 
514,  516. 

V.  Champlin,  906,  1148,  1156. 

V.  Dale,  1038. 

V.  Duffy,  630. 

V.  Field,  779,  1059. 

V.  Gerlach,  953. 

V.  N.  J.  South  E.  E.  Co.,  168. 
Willich  V.  Taggart,  216. 
Willis  V.  Henderson,  781. 

V.  Twambly,  908. 
Willson  V.  Eussell,  213. 


INDEX    TO    CASES    CITED. 


ixxxm 


References  are 

Wilsey  v.  Dennis,  583. 
Wilson  V.  Boyce,  80,  903 

V.  Eigenbrodt,  315. 

V.  Grant,  892. 

V.  Harvey,  663. 

V.  Henmans,  364. 

V.  Hunter,  113. 

V.  Kimball,  326,  457,  459. 

V.  King,  580. 

V.  Maltby,  198,  200,  201,  203. 

V.  Parshall,  19. 

V.  Euss,  78. 

V.  Stilwell,  592. 

V.  Troup,    84,    320,    746,    1160, 
1164,  1165. 

V.  Vaugn,  99. 

V.  Wilson,  77,  155. 
Wincbell  v.  Coney,  99. 
Windsor  v.  Kennedy,  385. 
Winebrener  v.  Johnson,  709,  772. 
Wing  V.  De  La  Eionda,  842,  874, 
875. 

V.  Eield,  256,  258. 

V.  Hayford,  405. 
Winne  v.  Niagara  Fire  Ins.  Co., 
568. 

V.  Eeynolds,  1062. 
Winship  v.  Jewett,  867. 
Winslow  Y.    Clark,   709,  722,   724, 
772,  1083,  1138. 

V.  McCall,    253,   259,    358,    524, 
1110,  1174. 

V.  Merchants  Ins.  Co.,  179,  183, 
190. 
Winsted  Bank-  v.  Webb,  687,  688. 
Winters  v.  Bank,  315. 
Winthrop  v.  Ivelling,  1110. 
Wise  V.  Fuller,. 605. 

y.  Willard,  227. 
Wiseman  v.  Westland,  504. 
Wiswall  V.  McGowan,  808. 
Withers  v.  Little,  510. 

V.  Morrell,  919. 

V.  Powers,  918. 
Witt  V.  Van  Sickle,  345. 
Witthaus  V.  Capstick,  958. 
Witzinski   v.    Everman,   206,   212, 

215. 
Wolcott   V.    Schenck,    1007,    1012, 
1032. 

V.  Van  Santvoord,  742. 


to  Sections. 

Wolcott  V.  Weaver,  859. 
Wolf  V.  Smith,  405. 
Wolfers  V.  Duffield,  1109. 
Wolff  V.  Walters,  469. 
Wolfinger's  Adm'r  v.  Betz,  750. 
Wood's  &  Brown's  Appeal,  495. 
Wood  V.  Chapin,  88,  509,  510,  513. 

V.  Colvin,  1189. 

V.  Covil,  1050. 

V.  Harper,  289. 

V.  Jackson,  1073,  1198. 

V.  Kroll,  825. 

V.  Lester,  175,  484. 

V.  Ludlow,  322. 

V.  Mann,  1051. 

V.  Martin,  874,  1072. 

V.  Mather,  149. 

V.  Moorhouse,  772,  776,  983,  985. 

V.  O'Brien,  779. 

V.  Eeeves,  486. 

V.  Scott,  98. 

V.  Smith,  470. 

v.  Surr,  1140. 

V.  Trask,  300. 

V.  Travis,  85,  911. 

V.  Westborough,  159. 

V.  Whelan,  179. 

V.  Wood,  451. 
Woodbury  v.  Aiken,  443. 

V.  Fisher,  309. 

V.  Swann,  29,  582. 
Woodford  v.  Bucklin,  964. 
Woodhull  V.  Osborne,  1011,  1028, 

1029. 
Woodruff  V.  Bush,  1035. 

V.  Mutscher,  367. 

V.  Eobb,  17. 

V.  Stickle,  410. 
Woods  V.  tlildebrand,  23. 

V.  Love,  811. 

V.  Morrell,  1006. 

V.  People's  Nat.  Bank,  132. 

V.  Spaulding,  1015. 

V.  Wallace,  640. 
Woodward  v.  Eepublic  Fire  Ins. 

Co.,  554. 
Woodworth  v.  Bellows,  932. 

V.  Carman,  19. 

V.  Zimmerman,  837. 
Woolf  V.  Leicester  Eealty  Co.,  287. 
WooUey  v.  Constant,  89. 


Ixxxiv 


INDEX   TO    CASES    CITED. 
References  are  to  Sections. 


Woolsey,  in  re,  102Y. 
Wooten  V.  Bellinger,  68. 
Wordier  v.  Busch,  261. 
Wormouth  v.  Hatch,  580,  591. 
Wormuth  v.  Tracy,  322. 
Worthington  v.  Wilmot,  265. 
Wray  v.  Fedderke,  300. 
Wright  V.  Austin,  634. 

V.  Bartell,  225. 

V.  Bates,  19. 

V.  Briggs,  580. 

V.  Clapp,  684. 

V.  Day,  902. 

V.  Franklin  Bond,  312. 

V.  Gay,  18,  179. 

V.  Holbrook,  58,  Y3,  286,  287. 

V.  Langley,  279. 

V.  Miller,  824. 

V.  Shumway,  13,  48,  835. 

V.  Storrs,  230. 

V.  Troutman,  48. 

V.  Ware,  371. 

V.  Wright,  861. 
Wunderlich  v.  Reis,  164. 
Wyatt  V.  Benson,  129. 
Wyckoff  V.  Devlin,  1145. 

V.  Eemsen,  309,  508. 

V.  Scofield,  951,  956,  961. 
Wyeth  V.  Branif,  656. 
Wygatt  V.  Coe,  1070. 
Wyman  v.  Smead,  320. 
Wynkoop  v.  Cowing,  695. 
Wysong  V.  Meyer,  291. 


Yale  V.  Dederer,  620,  621,  622,  623, 

629. 
Targan  v.  Shriner,  17. 
Yates  V.  Joyce,  200. 

V.  Woodruff,  980. 
Yelserton  v.  Sheldon,  724. 
Yeoman  v.  McClenahan,  911. 
Yerger  v.  Barz,  519. 
Yerkes  v.  Blodgett,  861. 
York  V.  Allen,  615,  917. 
York  Co.   Savings  Bank  v.  Eob- 

erts,  467. 
Young  V.  Bloomer,  1043. 

v.  Brand,  279,  1083. 

V.  Eagle  Fire  Ins.  Co.,  554. 

V.  Guy,  398,  508. 

V.  Hawkins,  608. 

V.  Hill,  648. 

V.  Hunter,  427. 

V.  McLean,  245. 

V.  Tarbell,  636. 

V.  Trustees  for  the  Support  of 
Public  Schools,  619. 

V.  Whitney,  779. 
Youngs  V.  Wilson,  206,  215,  501. 

Zabriskie  v.  Salter,  292. 

V.  Smith,  766. 
Zane  v.  Fink,  18. 

V.  Kennedy,  230. 
Zeiter  v.  Bowman,  777,  799,  809, 

909,  959. 
Zimmerman  v.  Oohn,  1060. 

V.  Klauber,  645. 
Zoebisch  v.  Von  Minden,  912. 
ZoU  v.  Oarnahan,  68. 


MOETaiGlES  OF  EEAL  PROPEETT 


CHAPTER  I. 

HISTORY   OF   MOETGAGES  AND   THEIR  NATURE. 


§  1.  Antiquity  of  mortgages. 

2.  Mortgages   under   the   civil   law. 

3.  Mortgages     among     the     Anglo- 
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9.  Once     a     mortgage,     always     a 
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16.  Agreement  for  redemption  must 
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18.  It  is  not  requisite  that  the  de- 
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26.  A   mortgage   is    a    lien. 

27.  After-acquired     title     of     mort- 
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29.  Purchases  at  tax  sales  by  mort- 

gagor  and  those  claiming  un- 
der him. 

30.  Purchase    of   equity   of   redemp- 

tion by  mortgagee. 


§  1.  Antiquity  of  mortgfages. — In  almost  every  age  there  have 
been  devices  employed  by  means  of  which  men  could  obtain  credit 
upon  the  faith  of  their  property,  without  entirely  parting  with 
title  to  it.  The  right  to  transfer  property  scarcely  became  recog- 
nized before  conditional  or  qualified  transfers  followed,  and  the 
history  of  every  system  of  jurisprudence  gives  some  record  of 
regulations  by  which  such  transactions  were  governed  and  con- 
trolled. In  tracing  the  history,  therefore,  of  the  present  law  of 
mortgages,  and  in  seeking  the  source  from  which  it  sprang,  we 
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are  at  once  embarrassed  by  its  great  antiquity,  and  by  tbe  multi- 
tude of  places  in  which,  at  remote  periods,  similar  contracts  were 
known. 

It  is  certain  that  mortgages  of  a  peculiar  nature,  were  known 
among  the  Jews,  and  it  is  the  opinion  of  some  writers  that  with 
them  the  practice  of  mortgaging  lands  had  origin.  Land  could 
not,  according  to  the  Jewish  law,  be  aliened  beyond  the  next 
jubilee,  which  occurred  every  fifty  years,  and  the  original  owner 
was  allowed  to  redeem  at  any  time  on  payment  of  the  value  to  be 
computed  from  the  time  of  redemption  to  the  next  jubilee.  When 
the  day  of  jubilee  arrived,  the  land  returned  to  the  owner  dis- 
charged of  the  debt.^ 

§  2.  Mortgages  under  the  civil  law. — ^As  the  Eoman  Empire 
absorbed  all  other  kingdoms  and  nationalities,  so  the  Roman 
lawyers  seized  upon  the  wisdom  and  learning  of  the  conquered 
provinces,  and  whether,  as  some  suppose,  they  borrowed  the  idea 
of  mortgage  from  the  Jews,  or  whether  the  suggestion  came  from 
some  other  source,  they  certainly  developed  a  system,  the  wisdom 
and  equity  of  which  rendered  it  a  potent  force  in  framing  the 
codes  of  later  times,  long  after  the  valor  of  the  Eoman  legions 
had  become  mere  matter  of  history. 

In  the  Eoman  law  there  were  two  kinds  of  transfers  as  securi- 
ties for  debts:  the  pignus  and  the  hypotheca.  When  the  pledge 
passed  into  the  possession  of  the  creditor,  the  transaction  was 
termed  a  pignus,  while,  if  the  debtor  retained  possession,  it  was 
knovsTi  as  an  hypotheca.'^  The  distinction  between  real  and  per- 
sonal estate,  which  prevailed  in  the  common  law,  was  not  recog- 
nized, but,  just  as  in  the  common  law,  the  term  pledge,  though 
frequently  applied  to  both  real  and  personal  property,  is  more 
commonly  used  in  reference  to  a  chattel,  so  the  term  pignus  came 

1  Coote  on  Mortgages,  3.     The  fol-  cause    of    the    dearth.    There    were 

lowing  Is  from  Nehemiah,  chap.  V,  1  also    that    said,    We    have    borrowed 

to   7 :    "  And  there  was   a  great  cry  money    for    the    king's    tribute,   and 

of    the    people    and    of    their    wives  that  upon  our  lands  and  vineyards, 

against     their     brethren,    the     Jews.  .  .  .  And  I  was  very  angry  when  I 

For   there  were   that   said.   We,   our  heard    their    cry    and    these    words, 

sons   and  our   daughters,  are  many;  Then  I  consulted  with  myself,  and  I 

therefore  we  take  up  corn  for  them,  rebuked   the   nobles   and   the  rulers, 

that    we  .  may    eat    and    live.     Some  and  said  unto  them.  Ye  exact  usury, 

also  there  were  that   said,  'We  have  every    one    of    his    brother.     And   I 

mortgaged  our  lands,  vineyards,  and  set  a  great  assembly  against  them." 

houses,  that  we  might  buy  com,  be-  2  Story's  Eq.  Jur.  §  1005. 
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to  signify  in  strictness  a  pledge  of  a  movable,  and  the  word  hypo- 
theca  of  an  immovable  piece  of  property.^  No  title  to  the  thing 
pledged  passed,  and,  although  the  debt  was  not  paid  at  the  stipu- 
lated time,  it  did  not  amount  to  a  forfeiture  of  the  right  of  prop- 
erty of  the  debtor  therein.  The  creditor  was  simply  clothed  with 
the  authority  to  sell  the  pledge  and  reimburse  himself  for  his  debt, 
interest  and  expenses,  and  the  residue  of  the  proceeds  of  the  sale 
then  belonged  to  the  debtor.  Where  it  was  practicable,  notice  of 
the  sale  was  always  required  to  be  given  to  the  debtor ;  provision 
was  made  for  sales  under  judicial  sanction,  and,  when  the  mort- 
gaged property  could  not  conveniently  be  sold,  a  decree  in  the 
nature  of  a  foreclosure  could  be  obtained,  by  which  the  absolute 
property  would  be  vested  in  the  creditor.*  The  authority  to  make 
the  sale  was  held  to  arise  not  from  the  agreement  of  the  parties, 
but  from  the  general  nature  of  the  contract,  and  an  order  of  sale 
would  be  granted  upon  application  of  the  creditor,  even  in  a  case 
where  a  special  bargain  had  been  made  that  there  should  be  no 
sale.  On  the  other  hand,  a  stipulation  providing  that,  if  the  debt 
were  not  paid  at  the  day,  the  property  should  belong  to  the  creditor 
in  lieu  of  the  debt,  was  held  void,  as  being  inhuman  and  unjust.® 

§  3.  Mortgages  among  the  Anglo-Saxons  and  the  Normans It  is 

a  matter  of  doubt  as  to  whether  mortgages  were  known  to  the 
Anglo-Saxons.  We  are  in  a  great  degree  ignorant  of  the  nature 
of  their  law  of  landed  property.  The  most  profound  writers  are 
at  variance,  the  one  side  asserting  the  law  of  feuds  and  tenures  to 
have  been  acknowledged,  the  other  that  it  was  not.  But  it  seems 
to  be  admitted  that  a  right  of  free  alienation  of  property  existed, 
which  implies  the  right  of  mortgage  or  conditional  sale;  and 
whether  the  feudal  law  was  recognized  or  not,  it  is  manifest  that 
it  was  not  admitted  with  the  burdensome  restrictions  afterward 
introduced  by  the  Norman  feudists.® 

After  the  Norman  conquest,  mortgages  must  for  a  time  have 
become  uncommon.  The  titles  of  such  portions  of  the  kingdom 
of  England  as  were  not  portioned  out  by  the  Conqueror  to  his  re- 
tainers and  friends  were,  soon  after  that  time,  surrendered  to  him, 
and  were  regranted  on  the  feudal  terms  of  homage  and  fealty,  and 
from  thenceforth  the  feudal  law  prevailed.  It  was  the  policy  of 
that  system  of  law  to  regard  the  land  as  the  common  source  of 

3  Story's  Eq.  Jur.  §  1006.  5  Story's  Eq.  Jur.  §  1009. 

4  Story's  Eq.  Jur.  §  1008.  6  Coote  on  Mortgages,  4. 
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wealth  and  power ;  it  was  deemed  to  be  a  valuable  right  of  the  lord 
that  his  tenants  should  be  his  friends,  and  of  the  tenants  that  their 
lord  and  his  heirs,  and  not  a  stranger,  should  continue  to  rule  over 

.  them,  and  the  restraints  and  burdens  upon  alienation  were  there- 
fore multiplied,  until  mortgages  of  land  must  have  been  nearly 
extinguished. '^ 

Another  discouragement  to  the  mortgaging  of  land  was  found  in 
the  fact  that  the  loaning  of  money  at  interest  was  exceedingly  un- 

'  popular ;  and  while  it  was  lawful  for  a  Jew  to  lend  to  a  Christian 
■ — in  analogy  to  the  Jewish  law  which  declared  it  to  be  an  offense 
for  a  Jew  to  exact  usury  of  a  Jew — the  taking  of  usury  from  a 
Christian  by  a  Christian  was  thought  to  be  detestable,  and  it  was 
punished  by  the  forfeiture  of  the  lands  and  chattels  of  the  creditor, 
if  he  died  possessed  of  the  pledge.^ 

The  passage  of  the  statute  of  Quia  emptores  terrarum.  In  the 
eighteenth  year  of  the  reign  of  Edward  I.,  simplified  the  tenure  and 

\  gave  greater  freedom  to  aliehations  of  land,  and  the  restrictions 

'which  impeded  the  conveying  of  landed  property  being  removed, 

^mortgages  became  general.® 

We  find  that  even  in  Norman  England  it  was  not  necessary  for 
the  pledgee  to  go  into  possession  of  the  pledge  to  protect  himself. 
He  could  render  himself  safe  by  depositing  a  .written  contract  of 
pledge  in  the  King's  court.  Furthermore  the  possession  of  the 
pledgee  was  but  a  modified  possession,  a  seisin  "de  vadio"  it  was 
called ;  upon  his  death  the  land  was  subject  to  dower,  not  of  his, 
but  of  the  pledgor's  widow  and  his  heirs  were  distinguished  from 
the  "verus  haeres"  or  heirs  of  the  pledgor.^** 

§  4.  Mortgages  at  common  law — The  common  law  recognized 
two  kinds  of  landed  securities,  the  vivum  vadium  and  the  mortuum 
vadium.  They  were  both  determinable  or  base  fees,  with  a  right 
of  reverter  in  the  feoffor  on  the  payment  of  a  given  sum ;  but  they 
differed  in  this,  that  while  in  the  case  of  a  vivum  vadium  the  right 
of  the  feoffor  to  redeem  continually  remained,  in  the  case  of  a 
mortuum  vadium  the  title  to  the  estate  and  all  interest  in  it  became 
vested  in  the  feoffee,  if  the  condition  were  not  punctually  per- 
formed. In  the  first  case,  the  feoffee  took  possession,  and  the 
rents  and  profits  of  the  land  went  to  diminish  the  debt,  which  the 

7  Coote  on  Mortgages,  5.  10  2  Bl.  Com.  342,  3;  4  Harv.  Law 

8  Coote  on  Mortgages,  5.  Rev.  1. 

9  Coote  On  Mortgages,  6. 
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feoffor  was  privileged  at  any  time  to  pay  and  resume  his  posses- 
sion; in  the  second,  the  feoffee  did  not  ordinarily  go  into  pos- 
session, but  if  the  condition  were  not  performed,  the  estate  was 
thereafter  forfeited  to  the  feoffee.  ^^  It  is  not  probable  that  the 
vivum  vadium  ever  passed  into  general  use  as  a  security,  and  there 
is  no  trace  of  the  period  when  it  first  fell  into  disuse.-'^ 

§  5.  Welsh  mortgages — A  form  of  security  bearing  a  resem- 
blance to  the  vivum  vadium,  and  known  as  a  Welsh  mortgage,  is 
still  recognized  in  England,  though  it  has  almost  become  obsolete, 
under  which  the  mortgagee  enters  and  occupies,  taking  the  rents  as 
an  equivalent  for  the  interest  of  the  money  loaned.  The  mort- 
'  gagee  cannot  enforce  the  payment  of  the  debt  or  the  redemption  of 
the  estate,  neither  can  he  foreclose  it ;  and,  on  the  other  hand,  no 
matter  how  large  the  rents  may  be,  they  do  not  operate  to  reduce 
the  amount  of  the  claims  against  the  property. -^^ 

A  modification  of  this  is  seen  in  contracts  by  virtue  of  which  an 
estate  is  assured  to  the  mortgagee  until,  out  of  the  rents  and  profits, 
he  shall  have  received  the  amount  of  principal  and  interest.  The 
distinguishing  characteristics  of  all  Welsh  mortgages  were  that 
there  was  no  proviso  that  the  conveyance  was  to  be  void  on  pay- 
ment of  the  debt,  and  there  was  no  covenant,  express  or  implied, 
for  such  payment.  There  was  no  right  to  sue  for  it,  and  the  mort- 
gagee had  no  remedy  whatever  therefor,  because  it  admitted  of  no 
foreclosure.  A  contract  such  as  this  would  doubtless  be  recog- 
nized under  our  system  of  law,  but  presumptions  would  be  against 
it,  and  the  ordinary  remedies  of  foreclosure  and  redemption  would 
apply  if  there  was  a  covenant  to  pay  and  a  right  to  sue.^* 

§  6.  The  mortuum  vadium  or  mortgage  is,  however,  the  stem  from 
which  the  modern  mortgage  has  sprung.  It  is  thus  described  by 
Littleton :  ^^  "Item :  if  a  feoffment  be  made  upon  such  condition 
that  if  the  feoffor  pay  to  the  feoffee  at  a  certain  day,  etc.,  forty 
pounds  of  money,  that  then  the  feoffor  may  re-enter,  etc.  In  this 
case  the  feoffor  is  called  tenant  in  mortgage,  which  is  as  much  as  to 
say  in  French,  com,6  mortgage^  and  in  Latin,  mortuum  vadium. 
And  it  seemeth  that  the  cause  why  it  is  called  mortgage  is,  for  that 

112  Bl.  Com.  157;  Coote  on  Mort-  on  Mortgages,  3;  2  Wash.  E.  P.   (3d 

gages,  10,  11;  2  Wash.  R.  P.  (3d  ed.)  ed.)    39. 
39.  14  0'Neil   v.    Gray,    39   Hun,   566, 

12  Coote  on  Mortgages,  10.  568. 

13  Coote  on  Mortgages,  9;   Fisher  15  Sec.  332. 
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it  is  doubtful  whether  the  feoffor  will  pay  at  the  day  limited,  such 
sum  or  not ;  and  if  he  doth  not  pay,  then  the  land  which  is  put  in 
pledge  upon  condition  for  the  payment  of  the  money  is  taken  from 
him  forever,  and  so  dead  to  him  upon  condition,  etc. ;  and  if  he 
doth  pay  the  money,  then  the  pledge  is  dead  as  to  the  tenant,"  etc. 
The  origin  of  the  name  has  formed  a  subject  for  comment  and  dis- 
pute among  writers.  Blackstone  and  some  others  ^®  follow  Lit- 
tleton ;  but  Mr.  Coote  ^'^  and  Mr.  Williams  ^*  prefer  an  exposition 
given  by  Granville,  and  claim  that  an  earlier  form  of  the  same  se- 
curity existed,  by  which  the  rents  were  received  by  the  creditor  in 
lieu  of  interest,  and  the  land  thus  becoming  for  the  time  beiag  dead 
to  the  feoffor,  the  security  was  not  inaptly  termed  a  dead  pledge., 

§  7.  The  mortgage  described  by  Littleton  was  strictly  aa  estate 
upon  condition.  By  force  of  it  the  title  instantly  vested  in  the 
feoffee,  subject  to  the  condition;  if  the  condition  were  performed, 
the  feoffor  entered  and  was  in  possession  of  his  old  estate;  but  if 
the  condition  were  not  faithfully  complied  with,  the  land  was  for- 
ever lost  to  the  feoffor.  Where  the  value  of  the  estate  conveyed 
was  large  in  proportion  to  the  debt,  the  harshness  of  such  an  agree- 
ment was  manifest,  but  the  common  law  knew  of  no  better  way  to 
treat  debtors  than  to  make  them  live  up  to  their  bargains.  It  re- 
lented to  the  extent  of  favoring  the  performance  of  the  condition, 
and  of  restoring  the  debtor  to  his  estate  if  the  condition  had  been 
kept  in  its  spirit,  as  nearly  as  it  could  be ;  ^^  but  otherwise  the  bar- 
gain was  enforced  according  to  its  letter.  Men  who  took  usury 
and  who  obtained  possession  of  estates  by  the  oppressive  enforce- 
ment of  the  conditions  of  mortgages,  were  reviled  and  abused,  but 
the  sturdy  spirit  of  the  common  law  refused  to  interfere  between 
the  unfortunate  debtor  and  the  consequences  of  his  own  act. 

§  8.  The  equity  of  redemption. — Happily  a  jurisdiction  was 
arising  under  which  the  harshness  of  the  common  law  might  be 
softened  without  an  actual  interference  with  its  principles,  and  a 
system  might  be  established  at  once  consistent  with  the  security  of 
the  creditor,  and  with  a  due  regard  for  the  interests  of  the  debtor.^" 

Although  conditional  deeds  given  as  security  had  been  inte^ 
fered  with  by  the  courts  at  a  very  early  date,  probably  long  before 
the  establishment  of  any  distinct  chancery  tribunals,  it  was  not 

16  2  Bl.  Com.  157;  2  Wash.  E.  P.  18  Williams  E.  P.  352. 
(3d  ed.)  39.  19  Coote  on  Mortgages,  13. 

17  Coote  on  Mortgages,  10.  20  Coote  on  Mortgages,  17. 
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until  that  development  that  there  was  apparent  any  appreciable 
modification.^^ 

The  court  of  chancery  was  presided  over  by  men  who  had 
studied  the  enlightened  code  of  the  Roman  law,  and  as  that 
court  become  powerful,  the  successive  chancellors  sought,  by 
the  introduction  of  new  principles,  to  moderate  the  severity 
with  which  the  common  law  enforced  the  breach  of  the  condition. 
They  did  not,  indeed,  make  any  attempt  to  alter  the  legal  effect  of 
the  forfeiture  at  common  law ;  they  could  not,  as  they  might  have 
wished,  in  conformity  with  the  principles  of  the  civil  law,  declare 
that  the  force  of  the  conveyance  should,  notwithstanding  forfeiture 
committed,  cease  at  any  time  before  sentence  of  foreclosure,  on 
payment  of  the  debt  to  secure  which  it  was  made ;  but  leaving  the 
forfeiture  to  its  legal  consequences,  they  operated  on  the  con- 
science of  the  mortgagee,  and  acting  in  personam  and  not  in  rem, 
they  declared  it  unreasonable  that  he  should  retain  for  his  own 
benefit  what  was  "  intended  as  a  mere  pledge."  ^^  For  while  the 
mortgagor,  by  his  default,  forfeited  his  land,  he  did  not  pay  his 
debt.  The  loss  of  the  land  was  therefore  equivalent  to  a  penalty. 
The  only  legitimate  object  of  the  penalty  being  to  secure  the  per- 
formance of  the  condition  or  the  payment  of  the  mortgage  debt, 
equity  prevented  its  infliction,  even  after  the  "law  day,"  by  de- 
creeing a  reconveyance  upon  payment  of  the  debt,  interest  and 
costs.  This  right  in  the  mortgagor  was  and  is  known  as  the  equity 
of  redemption. 

There  is  no  record  of  the  time  when  this  equity  was  first  granted. 
In  the  cases  of  Wade  ^^  and  Goodall,  ^*  which  were  decided  toward 
the  end  of  the  reign  of  Queen  Elizabeth,  the  parties  do  not  seem 
to  have  entertained  the  idea  of  any  remedy  existing  for  the  mort- 
gagor's relief,  if  the  forfeiture  was  established  at  law,  although 
Tothill  mentions  a  case  in  the  thirty-seventh  year  of  Elizabeth's 
reign,^^  in  which  the  equity  was  decreed,  and  it  must  soon  after 
this  time  have  been  generally  recognized,  for  there  is  a  case  de- 
cided in  the  first  year  of  Charles  the  First,^®  in  which  the  doctrine 
seems  fully  admitted.  In  the  intermediate  reign  of  King  James 
the  First,  the  courts  of  equity  became  established  in  power,  and 

21  Glanv.  lib.  X,  c.  8;  3  Bl.  Com.  25Langford  v.  Barnard,  Tothill, 
49,  52.  134. 

22  Coote  on  Mortgages,  19.  26  Emanuel    College    v.    Evans,    1 

23  5  Coke,  115.  Rep.  in  Chancery,   10;   see  also  How 

24  5  Coke,  96.  v.  Vigures,  1  Rep.  in  Ch.  32. 
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the  same  period  may  reasonably  be  assigned  as  that  in  -which  the 
doctrine  of  equity  of  redemption  was  fully  recognized.  ^'^ 

§  9.  Once  a  mortgage,  always  a  mortgage — l^o  sooner,  however, 
was  this  equitable  principle  established  than  the  cupidity  of  cred- 
itors induced  them  to  attempt  its  evasion,  and  it  was  a  bold  but 
necessary  decision  of  equity  that  the  debtor  could  not,  even  by  the 
most  solemn  engagements  entered  into  at  the  time  of  the  loan,  pre- 
clude himself  from  his  right  to  redeem.  It  required  all  the  fiitn- 
ness  and  wisdom  of  the  eminent  judges  who  successively  presided 
in  the  courts  of  equity  to  prevent  this  equitable  jurisdiction  being 
nullified  by  the  artifice  of  the  parties.  But  those  courts,  looking 
always  at  the  intent  and  not  at  the  form  of  things,  disregarded  all 
the  defenses  by  which  the  creditor  surrounded  himself,  and  laid 
it  down  as  a  plain  and  undeviating  rule  that  it  was  inequitable 
that  a  creditor  should  obtain  a  collateral  or  additional  advantage 
through  the  necessities  of  his  debtor,  beyond  the  payment  of  prin- 
cipal, interest,  and  costs.  They  established  as  a  principle  not  to  be 
departed  from,  that  "  once  a  mortgage,  always  a  mortgage  " ;  that 
an  estate  could  not  at  one  time  be  a  mortgage  and  at  another  time 
cease  to  be  so,  by  one  and  the  same  deed;  that  a  mortgage  could 
no  more  be  irredeemable  than  a  distress  irrepleviable;  that  the 
law  will  control  even  an  express  agreement  of  the  parties,  and,  by 
the  same  reason,  equity  will  let  a  man  loose  from  his  agreement, 
and  even  against  his  agreement  admit  him  to  redeem  a  mortgage; 
and  that  whatever  clause  or  covenant  there  may  be  in  a  conveyance, 
yet  if,  upon  the  whole,  it  appears  to  have  been  the  intention  of  the 
parties  that,  such  conveyance  shall  only  be  a  mortgage,  or  pass  a 
redeemable  estate,  a  court  of  equity  will  always  construe  it  so.^^ 

27  Coote  on  Mortgages,  20.  given  as  security,  a  deed  in  fact,  is 

28  21  Harv.  Law  Rev.  459;  Coote  ineffectual.  Conover  v.  Palmer,  60 
on  Mortgages,  22;  Mooney  v.  Byrne,  Misc.  241;  111  N.  Y.  Supp.  1074.  See 
163  N.  Y.  86;  57  N.  E.  163;  Ma-  Noakes  &  .Co.,  Ltd.,  v.  Rice  [1902] 
cauley  V.  Smith,  132  N.  Y.  524;  30  A.  C.  24;  Bradley  v.  Garrett  [1903] 
N.  E.  997 ;  Lawrence  v.  The  Farmers'  A.  C.  253 ;  East  India  Co.  v.  Atkyns, 
Loan  &  Trust  Co.,  13  ISr.  Y.  (3  Kern.)  Comys,  347,  349;  Vernon  v.  Bethel, 
209;  Conover  v.  Palmer,  123  App.  2  Eden,  110;  Pugh  v.  Davis,  96  U. 
Div.  817;  108  N.  Y.  Supp.  480;  S.  332;  Bayley  v.  Bayley,  5  Gray 
Henry  v.  Davis,  7  Johns.  Ch.  42.  (Mass.),  505;  Jackson  v.  Lynch,  129 

Even  the  physical  destruction  of  a  111.  72;   Bradbury  v.  Davenport,   114 

defeasance   agreement,   for   a   considr-  Cal.  593;    Stover  v.   Bounds,    1   Ohio 

eration,  and  with  the  intent  of  mak-  St.  107. 
ing  a  deed  absolute  on  its  face  but 
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§  10.  Rights  of  mortgagor  and  mortgagee  at  law  and  in  equity, 

Against  the  introduction  of  the  novel  theory  of  an  equity  of  re- 
demption, the  judges  of  the  courts  of  common  law  strenuously  op- 
posed themselves ;  and,  though  ultimately  defeated  by  the  increas- 
ing power  of  the  court  of  chancery,  they  nevertheless,  in  their 
own  courts,  still  adhered  to  the  rigid  doctrine  of  forfeiture.  The 
rights  of  the  mortgagor  and  the  mortgagee  were,  therefore,  very 
different  in  the  courts  of  law  from  what  they  were  in  the  courts  of 
equity. 

At  law,  the  mortgagee  was  treated  as  being  the  legal  owner,  his 
estate  was  devisable  and  descended  to  his  heirs,  and  he  might,  after 
condition  broken,  oust  the  mortgagor  by  an  action  of  ejectment. 
In  equity,  the  rights  of  the  mortgagee  descended  to  his  personal 
representatives,  and  the  mortgagor  was  treated  as  the  real  owner 
of  the  land.  Even  after  the  courts  of  law  had  recognized  the  title 
of  the  mortgagee  as  absolute,  and  had  put  him  into  possession,  the 
courts  of  equity  enforced  what  was  termed  the  mortgagor's  right 
in  equity  of  redemption. 

These  contradictory  and  conflicting  rulings  gave  rise  to  some 
confusion,  more  especially  while  the  courts  of  common  law  contin- 
ued to  be  presided  over  by  men  whose  early  training  had  led  them 
to  regard  the-  interference  of  the  courts  of  equity  as  an  offensive 
innovation ;  but,  in  the  course  of  time,  the  rules  of  equity  so  com- 
mended themselves  to  the  sense  of  justice  of  all  men,  and  the  power 
of  the  chancellors  was  so  vigorously  wielded,  that  the  right  of  a 
mortgagor,  after  forfeiture,  to  redeem  by  application  to  equity, 
was  recognized  even  in  the  courts  of  law  as  a  well-defined  estate, 
and  was  known  as  an  equity  of  redemption.  The  mortgagee  was, 
indeed,  treated  in  some  respects  as  the  legal  owner,  and  could 
maintain  ejectment  against  the  mortgagor,  and  had  other  legal 
remedies  as  such,  but  all  these  legal  rights  were  held  by  him  sub- 
ject to  the  equity  of  redemption  of  the  mortgagor  until,  by  a  decree 
of  the  court  of  chancery,  such  equity  of  redemption  had  been  fore- 
closed. Inasmuch  as  the  legal  rights  of  the  mortgagee  could  only 
be  used  to  enforce  the  payment  of  the  debt  which  the  mortgage  was 
made  to  secure,  the  mortgagee  could  not  be  said  by  anything  more 
than  the  shallowest  kind  of  a  fiction,  to  be  the  owner  of  the  estate, 
and  the  judges  of  the  courts  of  law  came,  in  the  course  of  time,  to 
realize  the  absurdity  of  such  a  proposition. 


10  MOETGAGES    OP   EEAL   PEOPEETY.  [§§  11-12.' 

§■  11.  Early  cases — The  case  of  Martin  v.  Mowlin,^^  decided  by 
the  English  King's  Bench  in  1760,  illustrates  how  reasonable  a 
doctrine  then  prevailed  in  the  courts  of  law.  It  was  there  held 
that  whatever  words  in  a  will  would  carry  the  money  due  on  a 
mortgage,  would  carry  the  interest  in  the  land.  Lord  Mansfieuj 
said:  "A  mortgage  is  a  charge  upon  the  land,  and  whatever 
would  give  the  money  would  carry  the  estate  in  the  land  along 
with  it.  The  estate  in  the  land  is  the  same  thing  as  the  money 
due  upon  it.  It  will  be  liable  to  debts,  it  will  go  to  the  executor, 
it  will  pass  by  a  will  not  made  and  executed  with  the  solemnities 
required  by  the  statute  of  frauds.  The  assignment  of  the  debt  or 
forgiving  it  will  draw  the  land  after  it  as  a  consequence;  nay,  it 
would  do  it  though  the  debt  were  forgiven  only  by  parol." 

So  in  King  v.  ;S^^.  Michaels,^''  it  was  remarked  by  the  same 
judge,  that  "  a  mortgagor  in  possession  gains  a  settlement  because 
the  mortgagee,  notwithstanding  the  form,  has  but  a  chattel  and  the 
mortgage  is  only  a  security.  It  is  an  affront  to  common  sense  to 
say  that  the  mortgagor  is  not  the  real  owner." 

It  will  be  observed  that  the  doctrine  of  an  equity  of  redemption 
was  originated  by  the  courts  of  equity,  and  that  it  became  part  of 
the  law  of  England  because  of  its  own  reasonableness,  and  without 
the  sanction  of  legislative  enactment.®^ 

The  case  of  mortgages  is,  indeed,  as  has  been  remarked  by  Chan- 
cellor Kewt,  "  one  of  the  most  splendid  instances  in  the  history  of 
our  jurisprudence  of  the  triumph  of  equitable  principles  over  tech- 
nical rules,  and  the  homage  which  those  principles  have  received 
by  their  adoption  in  the  courts  of  law."  ^^ 

§  12.  Definition  of  a  mortgage — ^A  mortgage  at  common  law  has 
been  defined  to  be  "  an  absolute  pledge,  to  become  an  absolute  in- 
terest, if  not  redeemed  at  a  certain  time,"  ^^  and  again  as  "  a  con- 
veyance absolute  in  its  form,  but  intended  to  secure  the  perform- 

29  2  Burr,  978.  what  had  long  been  the  practice  of 

30  Doug.  632.  the    cases    of    bonds    and   mortgages, 

31  Blackstone  says  that  "the  in-  courts  of  equity,  should  also  for  the 
convenience  as  well  as  the  injustice  future  be  universally  followed  in  the 
of  putting  different  constructions  in  courts  of  law,  wherein  it  had  before 
different  courts  upon  one  and  the  these  statutes  in  some  degree  ob- 
same  transaction  obliged  the  parlia-  tained  a  footing."  3  Bl.  Com.  435. 
ment  at  length  to   interfere,  and  to  32  4  Kent's  Com.   158. 

direct,  by  the  statutes  4  and  5  Anne,  33  1  Powell  on  Mortgages,  7. 

c.  16,  and  7  Geo.  II.,  c.  20,  that  in 
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ance  of  some  act,  such  as  the  payment  of  money  and  the  like,  by  the 
grantor  or  some  other  person,  and  to  become  void  if  the  act  is  per- 
formed agreeably  to  the  terms  prescribed  at  the  time  of  making 
such  conveyance,"  ^*  and  still  again  as  "  a  conveyance  of  lands  by 
a  debtor  to  his  creditor,  as  a  pledge  or  security  for  the  repayment 
of  a  sum  of  money  borrowed ;  with  a  proviso  that  such  conveyance 
shall  be  void  on  payment  of  the  money  borrowed  within  or  on  a 
certain  day."  ^' 

But  neither  of  these  definitions  is  broad  enough  to  include  all 
of  the  contracts  which  at  this  day  would  be  treated  as  mortgages. 
A  modern  mortgage  has  been  defined  to  be  a  "  debt  by  specialty 
secured  by  a  pledge  of  lands,  of  which  the  legal  ownership  is  vested 
in  the  creditor,  but  of  which,  in  equity,  the  debtor  and  those  claim- 
ing under  him  remain  the  actual  owners,  until  debarred  by  judi- 
cial sentence,  by  legislative  enactment,  or  their  own  laches,"  ^® 
but  it  has  been  much  more  accurately  described  as  "  any  convey- 
ance of  lands  intended  by  the  parties  at  the  time  of  making  it  to 
be  a  security  for  the  payment  of  money  or  the  doing  of  some  pre- 
scribed act."  ^^ 

§  13.  Not  necessary  that  the  grant  be  executed  by  person  to  be 
treated  as  mortgagor.^ — To  constitute  a  mortgage  only  two  things 
are  necessary:  a  conveyance  of  property  and  a  contemporaneous 
agreement  that  such  conveyance  shall  be  a  security.^*  It  is  not 
material  that  the  conveyance  should  be  made  by  the  debtor  or  by 
the  person  in  whom  the  equity  of  redemption  will  exist.  It  is 
sufficient  if  the  debtor,  or  he  who  claims  to  occupy  the  position  of 
mortgagor  with  the  right  of  redemption,  has  an  interest,  legal  or 
equitable,  in  the  premises,  and  that  the  grantee  of  the  legal  estate 
had  and  acquired  such  title  by  the  act  and  assent  of  the  debtor,  and 
as  security  for  his  debt.^^ 

Where  the  grantee  advances  only  a  portion  of  the  purchase  price 
in  order  to  assist  a  person  having  a  contract  of  purchase,  who  ad- 
vances the  remainder,  and  where  the  title  is  taken  in  the  name  of 
the  grantee,  but  as  security  merely  for  the  amount  of  his  advances, 
the  person  who  incurred  the  debt  is  the  equitable  owner,  and  courts 

34  2  Wash.  E.  P.    (3d  ed.),  36.               38  Burnett   v.   Wright,    135   N.   Y. 

35  2  Greenl.  Cruise,  79.  543,  32  N.  E.  253. 

36  Coote  on  Mortgages,  139.  39  Carr    v.    Carr,    52    N.    Y.    251; 

37  2  Wash.  K.  P.  43.  4  Lans.  314.     See  Loomis  v.  Loomis, 

60  Barb.  22.     See  also  §  77  herein. 
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of  equity  find  no  diifieulty  in  clothing  him  with  all  the  rights  of  a 
mortgagor.*"  And  even  if  the  debtor  do  not  advance  any  part  of 
the  purchase  money,  if  he  is  instrumental  in  procuring  the'  title  to 
be  placed  in  the  grantee,  or  if  third  persons,  for  his  benefit,  do  or 
abstain  from  doing  anything  toward  this  end,  and  the  property  is 
received  by  the  grantee  because  of  the  action  of  the  debtor  or  his 
friends,  and  upon  an  agreement  to  hold  it  as  security,  he  acquires 
no  higher  rights  than  those  of  a  mortgagee.  In  an  early  case, 
where  property  was  purchased  at  a  foreclosure  sale  for  less  than 
the  amount  of  the  debt,  and  for  much  less  than  its  value,  the  owner 
of  the  mortgage  which  was  foreclosed,  the  owner  of  the  equity  and 
all  other  bidders  having  been  induced  to  refrain  from  bidding, 
because  the  purchaser  represented  that  he  was  acting  in  the  interest 
of  the  owner,  this  rule  was  applied,  *^  and  it  has  since  been  afiirmed 
and  enforced.*^  So,  too,  where  the  grantee  receives  the  conveyance 
from  any  third  person  through  the  efforts  of  his  debtor,  and  as 
security  for  the  debt,  the  transaction  is  a  mortgage,  and  the  right 
of  redemption  will  vest  either  in  the  grantor  or  the  debtor,  as  the 
special  equities  of  the  case  may  require.*^  And  where  one  loaned 
money  to  a  judgment  debtor  to  satisfy  a  judgment,  and  by  parol 
agreement  took  the  sheriff's  deed  on  execution  as  security,  it  was 
held  that  his  rights  were  those  of  a  mortgagee  only.** 

In  some  of  the  cases  cited,  the  right  to  redeem  is  placed  upon 
the  ground  that  it  would  be  a  fraud  on  the  part  of  the  grantee  to 
hold  as  his  own  what  he  acquired  merely  as  security,  and  that  a 

40  Carr  v.  Carr,  52  N.  Y.  251;  eases  cited.  See  also  Life  Ins.  Co. 
Stoddard  v.  Whiting,  46  N.  Y.  627;  v.  Slee,  110  III.  35;  Ins.  Co.  v.  White, 
MeBurney  v.  Wellman,  42  Barb.  106  111.  67;  Davis  v.  Dresbaek,  81 
390;  Moore  v.  Nye,  21  N.  Y.  Supp.  111.  393;  Pensineau  v.  Pulliman,  47 
94;  s.  c.  sub  nom.  Dodge  v.  Well-  111.  58;  Logue's  Appeal,  104  Pa.  St. 
man,  43  How.  Pr.  427;  Tibbs  v.  Mor-  136;  Danzeisen's  Appeal,  73  Pa.  St. 
ris,  44  Barb.   138;   Sahler  v.   Signer,  65. 

37   Barb.    329;    s.    c.   44   Barb.   606;  43  Weed  v.  Stevenson,  Clarke,  166; 

Brown  v.  JoneSj  46  Barb.  400;   Um-  Stoddard  v.  Whiting,  46  N.  Y.  627; 

freville  v.  Keeler,  1  N.  Y.  Sup.  (T.  &  Hemans  v.   Lucy,    1  N.   Y.   Sup.    (T. 

C.)    486;    Hemans  v.  Lucy,   1   N.  Y.  &  C.)   523;  Hoile  v.  Bailey,  58  Wis. 

Sup.   (T.  &  C.)   523.     See  also  Carey  434;   Shillaber  v.  Eobinson,  97  U.  S. 

V.  Eawson,  8  Mass.   159;   Stewart  v.  68;   Wright  v.  Shumway,  1  Biss.  23. 

Lucy,  120  111.  480,  20  N.  E.  647;  Mc-  44  Beatty    v.    Brummett,    94    Ind. 

Pherson  v.  Hayward,  81  Me.  329,  17  76;    Smith   v.   Brand,    64    Ind.    427; 

Atl.  164;  Fessler's  Appeal,  75  Pa.  St.  Butcher  v.  Stultz,  60  Ind.  170:  Hay- 

483.  worth  v.  Worthington,  5  Black.  361; 

41  Brown  v.  Lynch,  1  Paige,  147.  35  Am.  Dec.  126. 

42  Ryan  v.  Dox,  34  N.  Y.  307,  and 
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court  of  equity  will  provide  relief  by  declaring  the  grantee  a 
trustee  for  the  person  defrauded.  In  all  of  them,  however,  the 
right  of  redemption  is  declared  to  exist,  and  it  would  be  difficult 
to  distinguish  the  rights  of  a  debtor  whose  debt  was  secured  by  a 
transfer  of  property  to  which  he  was  equitably  entitled,  by  a  third 
person  to  his  creditor,  from  the  rights  always  conceded  to  mort- 
gagors. It  is  a  matter  of  small  importance  whether  we  say  that 
the  debtor  is  a  cestui  que  trust  holding  the  rights  of  a  mortagor, 
or  whether  we  declare  him  to  be,  in  fact,  a  mortgagor. 

§  14.  Personal  obligation  to  pay  not  a  necessary  element. — It  is 

not  an  essential  element  in  a  mortgage,  that  the  debt  or  obligation 
which  it  secures  shall  be  capable  of  enforcement,  otherwise  than 
as  a  lien  upon  the  land.  It  is  provided  by  statute,  that  "  a  mort- 
gage of  real  property  does  not  imply  a  covenant  for  the  payment  of 
the  sum  intended  to  be  secured ;  and  where  such  covenant  is  not 
expressed  in  the  mortgage,  or  a  bond  or  other  separate  instrument 
to  secure  such  payment  has  not  been  given,  the  remedies  of  the 
mortgagee  are  confined  to  the  property  mentioned  in  the  mort- 
gage." *5 

Under  this  statute  it  was  held  that  an  absolute  deed  intended  as 
security  was^  a  mortgage  without  any  personal  responsibility  to 
pay  the  debt  on  the  part  of  the  mortgagor,*^  and  such  a  security 
will  pass  by  a  mere  assignment  of  the  interest  in  the  land.*'^ 

So,  too,  a  mortgage  under  seal  may  be  enforced  after  the  debt 
which  it  secures,  it  being  by  parol,  has  been  barred  by  the  statute  of 
limitations.** 

§  15.  Form  of  agreement  for  redemption  not  material The  form 

in  which  the  contract  is  expressed  is  of  no  importance,  if  it  can 
be  made  to  appear  that  the  transfer  was  by  way  of  security.  It 
may  be  in  the  form  of  a  conveyance,  upon  express  trusts,*®  or  of 

45  Eeal  Property  Law,  §  249 ;  Con-  stances,  was  held,  to  establish  the 
over  V.  Palmer,  123  App.  Div.  817;  transaction  as  a,  conditional  sale; 
108  N.  y.  Supp.  480.  Hillhouse  v.  Dunning,  7  Conn.  143. 

46  Hone  v.  Fisher,  2  Barb.  Ch.  47  Severance  v.  Griffith,  2  Lans. 
559;   Gaylord  v.  Knapp,  15  Hun,  87.  38. 

See  also  Rice  v.  Rice,  4  Pick.  (Mass.)  48  Pratt  v.  Huggins,  29  Barb.  277. 

349;  Wharf  v.  Howell,  5  Binn.   (Pa.)  49  Farmers'  Loan  and  Trust  Co.  v. 

499;  but  when  three  years  were  given  Carroll,    5    Barb.    613;    Lawrence    v. 

to  repurchase  and  there  was  no  cove-  The  Farmers'  Loan  and  Trust  Co.,  13 

nant  to  pay,  this  with  other  circum-  N.  Y.   (3  Kern.)   200. 
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a  conveyance  upon  condition,  as  at  common  law,  or  of  a  grant  with 
a  convenant  to  reconvey.^" 

In  that  portion  of  the  Consolidated  Laws  which  treats  of  the 
recording  of  deeds,  it  is  enacted  that  "  a  deed  conveying  real 
property,  which,  by  any  other  written  instrument  appears  to  be 
intended  only  as  a  security  in  the  nature  of  a  mortgage,  although 
an  absolute  conveyance  in  terms,  must  be  considered  a  mortgage,"  ^^ 
but  this  was  only  declaratory  of  the  law,  and  an  absolute  transfer 
will  be  treated  as  a  mortgage  if  it  can  be  shown  to  have  been  in- 
tended by  the  parties  to  it  as  a  security.^^ 

§  16.  Agreement  for  redemption  must  enter  into  original  con* 
tract. — The  intent  that  the  transfer  shall  operate  as  a  security 
must  enter  into  the  original  contract.  It  is  a  maxim  of  equity 
that  "  once  a  mortgage,  always  a  mortgage  " ;  but  it  is  no  less  true 
that  an  absolute  and  unqualified  conveyance  cannot  become  a  mort- 
gage by  subsequent  agreement.^* 

The  fact  that  the  conveyance  was  originally  intended  as  security 
may  be  proved  by  any  competent, testimony.  The  conveyance  may 
be  under  seal,  and  the  defeasance  or  evidence  of  the  right  to  redeem 
may  be  in  a  separate  instrument,^*  and  it  may  consist  of  a  simple 
admission  of  the  grantee,  without  a  seal,  and  bearing  a  date  subse- 
quent to  the  conveyance.®^     But  permitting  the  defeasance  to  bear 

50  Peterson  v.  Clark,  15  Johns.  Benton  v.  Nieoll,  24  Mich.  221 ; 
205.  Turner  v.  Kerr,  44  Mo.  429;  Vliet  v. 

51  Real  Prop.  Law,  §  320;  People  Young,  34  N.  J.  Eq.  15;  Crane  v. 
V.  Gass,  206  N.  Y.  609.  De  Camp,  21  N.  J.  Eq.  414;  Phillips 

52  Lane  v.  Shears,  1  Wend.  433;  v.  Hulsizer,  20  N.  J.  Eq.  308;  Wal- 
Brown  V.  Dean,  3  Wend.  208 ;  Palmer  cott  v.  Morris,  1  Murphy  (N.  C), 
V.  Guernsey,  7  Wend.  248;  Roach  v.  116;  3  Am.  Dee.  678;  Pearce  v.  Wil- 
Cosine,  9  Wend.  227;  Weed  v.  Stev-  son,  111  Pa.  St.  14;  Harper's  Ap- 
enson,  1  Clark,  166.  peal,    64    Pa.    St.    315;     Colwell    v. 

See  also  following  cases:     Cannon  Woods,  3  Watts,   188;   27  Am.  Dec. 

V.    McNab,    48    Ala.    99;    French    v.  345;    Beale    v.    Ryan,    40    Tex.    399; 

Burns,  35  Conn.  359 ;  Endel  v.  Walls,  Territory  of  Utah  v.  Golding,  3  Utah, 

16    Fla.    786;    Shays   v.    Norton,    48  39;   Klinck  v.  Price,  4  W.  Va.  4;   6 

111.  100;  Love  v.  Blair,  72  Ind.  281;  Am.  Eep.  268. 

Overstreet   v.    Baxter,    30    Kan.    55 ;  53  Sturtevant  v.  Sturtevant,  20  N. 

Lewis  V.  Small,  71  Me.  552;  Goddard  Y.  39;  Barrett  v.  Carter,  3  Lans.  68. 

V.    Coe,    55    Me.    385;     Campbell    v.  See  §  13  herein. 
Dearborn,    100    Mass.    130;    12    Am.  54  Elliott  v.  Wood,  53  Barb.  285. 

Eep.  171;  Steel  v.  Steel,  86  Mass.   (4  See  also  Clark  v.  Lyon,  46  Ga.  202. 
Allen)  417;  Cooper  V.  Brook,  41  Mich.  55  Dey  v.   Dunham,   2   Johns.   Ch. 

488;     Parsell    v.    Thayer,    39    Mich.  182. 
467;  Coles  v.  Marble,  37  Mich.  158;  See  also  Harrison  v.  Phillips  Aead- 
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a  later  date  than  the  grant  concerns  the  question  of  evidence  only, 
and  a  conveyance  intended  at  the  time  to  transfer  the  absolute  title 
to  the  grantee  cannot  be  converted  into  a  mortgage  by  any  sub- 
sequent agreement  between  the  parties.^® 

§  17.  Trust  deeds. — In  some  States  a  security  in  the  form  of  a 
grant  to  a  third  person,  as  trustee  with  authority  to  sell  and  satisfy 
the  debt,  and  reserving  the  estate  to  the  grantor  on  payment,  is 
used  instead  of  the  ordinary  mortgage  commonly  approved  here. 
These  trust  deeds  are  mortgages  and  are  governed  by  the  same 
rules.^'^ 

The  most  familiar  example  is  a  conveyance  by  a  railroad, 
or  other  corporation,  to  trustees  to  hold  the  property  conveyed 
in  trust  for  the  benefit  of  bondholders  or  other  creditors,  re- 
serving to  the  grantor  the  beneficial  enjoyment  of  the  property 
conveyed  until  default  in  the  payment  of  the  debt,  and  with 
a  power  in  the  trustees  to  sell  the  property  upon  the  happening 
of  that  event,  applying  so  much  of  the  proceeds  as  may  be  neces- 
sary to  the  satisfaction  of  the  debt  and  returning  the  surplus, 
if  any,  to  the  grantor. 

In  this  jurisdiction  it  has  been  held  that  a  conveyance,  made 
in  fact  to  secure  the  debts  of  a  third  person  and  accompanied  by 
a  declaration  of  trust  running  from  the  grantee,  is  a  mortgage.^* 

Where  a  deed  is  executed  and  delivered  to  a  person  to  secure 

emy,     12     Mass.     456;     Newhall     v.  Co.  v.  Kellogg,  30  Kan.  170;   2  Pae. 

Burt,  7  Pick.  157;  Weide  v.  Gehl,  21  507;   Bennett  v.  Wolverton,  24  Kan. 

Minn.   449;    Littlewort   v.   Davis,   50  284;     Glynn    v.    Building    Assn.,    22 

Miss.  403;   O'Neil  v.  Capelle,  62  Mo.  Kan.    746;    Lenox   v.   Reed,    12   Kan. 

202;  Gubbins  v.  Harper,  7  Phila.  276.  227;  Chafee  v.  Fourth  Nat.  Bank,  71 

56Kraenier  v.  Adelsberger,  122  N.  Me.  514;   State  Bank  of  Bay  City  v. 

Y.  467;  25  N.  E.  859.     See  also  Hall  Chappelle,   40   Mich.  447;    Martin  v. 

V.  Jewell,  7  Greenleaf   (Me.)   435;  22  Alter,   42   Ohio   St.   94;    Woodruff  v. 

Am.   Dec.  212;    Bennock  v.  Whipple,  Eobb,     19    Ohio    St.    217;     HofTman 

12  Me.  346;  28  Am.  Dec.  186;  Stowe  v.  Maekall,  5  Ohio  St.   124;   Lance's 

V.  Merrill,  77  Me.  550;  Payne  v.  Pat-  Appeal,   112  Pa.   St.  456;   Union  Co. 

terson,  77  Pa.  St.  134.  v.  Sprague,   14  R.  I.  452;   Austin  v. 

57  Stafford  Nat.  Bank  v.  Sprague,  Sprague  Mfg.  Co.,  14  R.  I.  464;  Cam- 

17    Fed.    784;    De    Wolf   v.    Sprague  den  v.  Alkire,  24  W.  Va.  674;   New 

Mfg.    Co.,    49    Conn.    282 ;     Fitch    v.  York  Central  Trust  Co.  v.  Burton,  74 

Wetherbee,  110  111.  475;  Fox,  Adm'r.,  Wis.  324;  43  N.  W.  141. 
V.    Fraser,    92    Ind.    265 ;    Yaryan    v.  58  Vestell  v.  Hart,  202  N.  Y.  280 ; 

Shriner,     26     Ind.     364;     Mattix    v.  95  N.  E.  703;  Dodd  v.  Neilson,  90  N. 

Weand,     19     Ind.     151;     Dibblee    v.  Y.  243. 
Mitchell,    15   Ind.   435;   McDonald  & 
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loans  from  a  third  party  and  such  grantee  gives  back  an  instru- 
ment to  the  effect  that  the  deed  is  to  be  held  in  escrow,  the  grantee 
will  be  treated  as  the  trustee  of  an  express  trust  for  the  purpose 
of  enabling  him  to  sue  and  the  deed  cannot  be  enforced  by  a 
beneficiary  who  is  not  a  party  thereto.^* 

§  18.  It  is  not  requisite  that  the  defeasance  should  be  in  writing. 

— In  the  State  of  New  York,  whatever  the  rule  may  be  elsewhere, 
a  conveyance  under  seal,  absolute  upon  its  face,  may  be  shown 
by  parol  to  have  -been  intended  as  a  security,  and  to  be  in  reality  a 
mortgage.  The  earlier  cases  proceeded  upon  the  ground  that  it 
was  a  fraud  on  the  part  of  a  grantee  to  attempt  to  convert  a  mort- 
gage into  an  absolute  sale,*"  but  the  later  authorities  go  so  far  as 
to  say  that  fraud  or  mistake  in  the  preparation  or  form  of  the  in- 
strument is  not  an  essential  element  in  an  action  for  relief,  and 
to  give  effect  to  the  intention  of  the  parties.^  ^  The  courts  of  this 
State  are  fully  committed  to  the  doctrine,  and  it  is  too  firmly  estab- 
lished to  admit  of  discussion.®^ 


59  Mutual  Life  Ins.  Co.  v.  Nich- 
olas, 144  App.  Div.  95;  128  N.  Y. 
Supp.  902,  holding  that  provisions  of 
§  449  of  the  Code  of  Civil  Procedure 
are  applicable. 

60  Strong  v.  Stewart,  4  Johns.  Ch. 
167. 

61  Horn  v.  Keteltas,  46  N.  Y.  605; 
42  How.  Pr.  138. 

62  Brown  v.  Clifford,  7  Lans.  46; 
Mooney  v.  Byrne,  163  N.  Y.  86;  57 
N.  E.  163;  Shields  v.  Kussell,  142  N. 
Y.  290;  36  W.  E.  1061;  Burnett  v. 
Wright,  135  N.  Y.  543;  32  N.  E.  253; 
Maeauley  v.  Smith,  132  N.  Y.  524; 
30  N.  E.  997;  Blazy  v.  McLean,  129 
N.  Y.  44;  29  N.  E.  6;  Kraemer  v. 
Adelsberger,  122  N.  Y.  467;  25  N. 
E.  859;  Barry  v.  Hamburg-Bremen 
Fire  Ins.  Co.,  110  N.  Y.  1;  17  N.  E. 
405;  Gilbert  v.  Deshon,  107  N.  Y. 
324;  14  N.  E.  318;  Horn  v.  Keteltas, 
46  N.  Y.  605 ;  42  How.  Pr.  138 ;  Mur- 
ray V.  Walker,  31  N.  Y.  399;  Despard 
V.  Walbridge,  15  N.  Y.  374;  Hodges 
V.  Tennessee  Marine  &  Fire  Ins.  Co., 
8  N.  Y.  (4  Seld.)  416;  Van  D.usen  v. 
Worrell,  N.  Y.  (3  Keyes)  311;  Mum- 
ford    V.    Muller,    N.    Y.    (1    Keyes) 


31;  Conover  v.  Palmer,  123  App.  Div. 
817;  108  N.  Y.  Supp.  480;  Farmers' 
&  Merchants'  Bank  v.  Smith,  61  App. 
Div.  315;  70  N.  Y.  Supp.  536;  Spen- 
cer V.  Richmond,  46  App.  Div.  481; 
61  N.  Y.  Supp.  397;  Cook  v.  Adams, 
32  App.  Div.  385;  53  N.  Y.  Supp. 
120;  Eichardson  v.  Beaber,  62  Mise. 
E.  542;  115  N.  Y.  Supp.  821;  Faulk- 
ner V.  Cody,  45  Misc.  R.  64;  91  N. 
Y.  Supp.  633;  Tibbs  v.  Morris,  44 
Barb.  138;  McBurney  v.  Wellman,  42 
Barb.  390;  Ryan  v.  Dox,  25  Barb. 
440;  Brown  v.  Dewey,  1  Sand.  Ch. 
57;  Mclntyre  v.  Humphreys,  Hoflf. 
31;  Eobinson  v.  Cropsey,  2  Edw.  Ch. 
138,  aff'd  6  Paige,  480;  Holmes  v. 
Grant,  8  Paige,  243;  Van  Buren  v. 
Olmstead,  5  Paige,  9;  Slee  v.  Man- 
hattan Co.,  1  Paige,  48;  Whittick  v. 
Kane,  1  Paige,  206;  James  v.  John- 
son, 6  Johns.  Ch.  417;  Strong  v. 
Stewart,  4  Johns.  Ch.  167;  Marks 
V.  Pell,  1  Johns.  Ch.  694;  Clark 
V.  Henry,  2  Cow.  324;  Hall  v.  Van 
Cleve,  11  N.  Y.  Leg.  Ok.  281. 

Where  defeasance  clause  is  void 
for  uncertainty  see  Burnett  v 
Wright,  135  N.  Y.  543;  32  N.  B.  253.' 
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The  same  rule  also  prevails  in  other  States,  and  upon  no  point 
are  the  authorities  more  harmonious  than  that  a  deed,  absolute 
upon  its  face,  may  be  sho^vn  by  parol  to  have  been  intended  as  a 
mere  security  and  to  be  a  mortgage.^* 

A  deed  may  be  shown  to  be  a  mortgage  and  void  for  usury.®* 
And  a  lease  may  be  shown  by  parol  to  be  a  mortgage  ®^  and 
usurious.^® 

Where  a  deed  absolute  on  its  face  is  held  to  be  a  mortgage,  a 
judgment  creditor  has  a  lien  upon  the  premises  subject  to  the 
mortgage.^^ 

§  19.  Burden  of  proof  to  establish  parol  defeasajice. — But  while 
parol  evidence  is  admissible  to  show  that  a  deed,  absolute  upon 
its  face,  was  intended  as  a  mortgage,  the  presumption  is,  that 
the  writing  expresses  the  true  contract  between  the  parties,  and 
the  agreement  for  redemption  must  be  clearly  made  out  by  a  pre- 
ponderance of  proof.''® 


63  Jackson  v.  Lawrence,  117  U. 
S.  679;  6  Sup.  Ct.  915;  33  Alb.  L. 
J.  436;  Brick  v.  Brick,  98  U.  S. 
(8  Otto)  514;  Lyon  v.  Powell,  78 
Ala.  351;  Turner  v.  Wilkinson,  72 
Ala.  361;  Moore  v.  Madden,  7  Ark. 
530;  46  Am.  Dec.  298;  Combs  v. 
Hawes,  Cal.,  8  Pac.  597;  Taylor  v. 
McLain,  64  Cal.  513;  2  Pac.  399; 
Hall  V.Linn,  8  Colo.  264;  5  Pac.  641; 
Hubbard  v.  Stetson,  3  MacA.  113; 
Peugh  V.  Davis,  2  MacA.  14;  Walls 
V.  Endel,  20  Fla.  86;  Bailey  v. 
Bailey,  115  111.  551;  Eames  v.  Har- 
din, 111  111.  634;  Insurance  Co.  v. 
White,  106  111.  67;  Wright  v.  Gay, 
101  111.  233;  Herron  v.  Herron,  91 
Ind.  278;  Sibbett  v.  Stryker,  62  Ind. 
41;  Davis  v.  Eastham,  81  Ky.  116; 
Warfield  v.  Fisk,  136  Mass.  219;  Has- 
sam  v.  Barrett,  115  Mass.  256;  Saun- 
ders V.  Stewart,  7  Nev.  200;  Phillips 
v.Hulsizer,  20  N.  J.  Eq.  308;  King  v. 
Warrington,  2  N.  M.  318;  Perkins 
V.  West,  55  Vt.  265;  Hills  v.  Loomis, 
42  Vt.  562;  Miller  v.  Ansenig,  2 
Wash.  T.  22;  Zane  v.  Fink,  18  W. 
Va.  694;  Kent  v.  Agard,  24  Wis. 
378. 

Conveyance   void   as    to   creditors. 


In  New  Hampshire  a  conveyance  ab- 
solute on  its  face  with  a  secret  agree- 
ment to  reconvey  on  payment  of  a 
certain  sum,  is  void  as  to  the  cred- 
itors of  the  grantor,  though  no  fraud 
was  intended;  Stratton  v.  Putney,  63 
K.  H.  577. 

64  Fiedler  v.  Darrin,  50  N.  Y.  437. 

65  Cagliostro  v.  Galgano,  69  Misc. 
R.  321;  125  N.  Y.  Supp.  523;  Lam- 
son  V.  Moffatt,  61  Wis.  153;  21  N. 
W.  62;   31   Alb.  L.  J.  275. 

66  People  ex  rel.  Ainslee  v.  How- 
lett,  13  Hun,  138. 

67  Lazarus  v.  Rosenberg,  70  App. 
Div.  105;   75  N.  Y.  Supp.  11. 

68  Ensign  v.  Ensign,  120  N.  Y. 
655 ;  24  N.  E.  942 ;  Bascombe  v.  Mar- 
shall (No.  1),  129  App.  Div.  516; 
113  N.  Y.  Supp.  991;  Matter  of 
Holmes  {No.  1),  79  App.  Div.  264; 
79  N.  Y.  Supp.  592;  Murray  v. 
Sweazy,  69  App.  Div.  45;  74  N.  Y. 
Supp.  543;  Farmers'  &  Merchants' 
Bank  v.  Smith,  61  App.  Div.  315;  70 
N.  Y.  Supp.  536;  Haussknieht  v. 
Smith,  11  App.  Div.  185;  42  N.  Y. 
Supp.  611.  See  Wilson  v.  Parshall, 
129  N.  Y.  223;  29  N.  E.  297;  Thorn- 
ley  V.  Thornley,  3  Misc.  E.  597;   23 
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The  evidence  must  be  as  clear  and  cogent  as  that  required  to 
reform  a  deed.®® 

Where  the  indebtedness  from  the  grantor  to  the  grantee  is  re- 
cited as  a  consideration  for  the  conveyance,  this  is  a  strong  in- 
dication that  an  absolute  transfer  v^as  intended^" 

The  circumstance  that  the  grantor  continues  in  possession  im- 
ports that  the  deed  is  a  security  and  not  a  sale;  '^^  but  this  pre- 
sumption will  be  rebutted  if  it  also  appears  that  the  vendor  agreed 
to  pay  rent.'^^  And  if  the  grantee  went  into  possession  and  made 
valuable  improvements,  this  will  strengthen  the  presumption  that 
the  absolute  transfer  is  what  it  purports  to  be.'^^ 

The  question  whether  a  conveyance  is  a  mortgage  is  a  mixed 
question  of  law  and  fact,  and  is  to  be  determined  in  the  light 
of  all  the  surrounding  circumstances.''* 

Where  the  evidence  is  conflicting  the  general  rule  prevails  as 
in  other  cases  that  the  conclusion  of  the  trial  court  will  not  be 
disturbed.''^ 


§  20.  Pleading.— In  order  that 

sible  to  show  that  a  conveyance  is 

N.  Y.  Supp.  337;  Marks  v.  Pell,  1 
Johns.  Ch.  599;  Holmes  v.  Grant, 
8  Paige,  243-255. 

See  also  following  cases;  Cad- 
man  V.  Peter,  118  U.  S.  76;  6  Sup. 
Ct.  957;  33  Alb.  L.  J.  455;  Coyle 
V.  Davis,  116  U.  S.  108;  6  Sup.  Ct. 
314;  Howland  v.  Blake,  97  U.  S.  624; 
Banner  Land  &  Lumber  Co.  v.  Ins. 
Co.,  77  Ala.  184;  Marsh  v.  Marsh,  74 
Ala.  418;  Turner  v.  Wilkinson,  72 
Ala.  301;  Parks  v.  Parks,  66  Ala. 
326;  Phillips  v.  Croft,  42  Ala.  477; 
Adams  v.  Adams,  5  Conn.  544;  Mat- 
thews V.  Porter,  16  Fla.  466;  Bentley 
V.  O'Brien,  111  111.  53;  Hancock  v. 
Harper,  86  111.  445;  Price  v.  Kames, 
59  111.  276;  Shays  v.  Norton,  48  111. 
100;  Allen  v.  Fogg,  66  Iowa,  229;  23 
N.  W.  643;  Tilden  v.  Streeter,  45 
Mich.  533,  539;  Case  v.  Peters,  20 
Mich.  298,  303;  Albany  &  S.  W.  D. 
Co.  V.  Crawford,  11  Oreg.  243;  4  Pao. 
113;  Haines  v.  Thompson,  70  Pa.  St. 
434;  Edwards  v.  Wall,  79  Va.  321. 

The  evidence  must  be  clear,  un- 
equivocal   and   convincing   beyond   a 


parol  evidence  shall  be  admis- 

given  as  security  merely  for  an 

reasonable  doubt.  Richardson  v. 
Beaber,  62  Misc.  E.  542;  115  N.  Y. 
Supp.  821.  See  Dean  v.  Metropolitan 
Elev.  R.  Co.,  119  N.  Y.  540;  23  N. 
E.  1054;  Murray  v.  Sweasy,  69  App. 
Div.  45 ;  74  N.  Y.  Supp.  543. 

69  Kent  v.  Lasley,  24  Wis.  654. 

70Eckford  v.  DeKay,  26  Wend. 
29;   Brown  v.  Dewey,  2  Barb.  28. 

71  Wright  V.  Bates,  13  Vt.  341. 

72  Banner  Land  Co.,  etc.,  v.  Ins. 
Co.,  77  Ala.  184. 

73  Woodworth  v.  Carman,  43  Iowa, 
504. 

74  Cook  V.  Adams,  32  App.  Biv. 
385;  53  N.  Y.  Supp.  120;  Brown  v. 
Clifford,  7  Lans.  46. 

Deed  not  to  he  held  a  mortgage  as 
a  matter  of  law.  Reich  v.  Byer,  180 
N.  Y.  107;  72  N.  E.  922. 

Direct  testimony  not  necessary. 
Farmers'  &  Merchants'  Bank  v. 
Smith,  61  App.  Div.  315;  70  N.  Y. 
Supp.  536. 

75Thornley  v.  Thornley,  3  Misc. 
R.  597;  23  N.  Y.  Supp.  337. 
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indebtedness  of  the  grantor  to  the  grantee,  the  pleadings  should  be 
so  framed  as  to  charge  that  fact,  and  this  cannot  be  done  with- 
out an  admission,  in  some  form,  that  an  indebtedness  once  existed 
or  was  contemplated.  It  has  never  been  held  that  a  deed  can  be  so 
far  contradicted  by  parol  as  to  show  that  it  was  not  intended  to 
operate  at  all,  or  that  it  was  the  intention  or  agreement  of  the 
parties  that  the, grantee  should  acquire  no  rights  whatever  under 
it,  or  that  he  should  reconvey  to  the  grantor,  on  his  request,  with- 
out any  consideration.''®  In  an  action  by  a  judgment  creditor  to 
set  aside  a  conveyance  as  fraudulent,  the  conveyance  may  be  de- 
clared to  be  a  security,  but  this  cannot  be  done  without  appro- 
priate allegations. '''' 

In  a  suit  to  set  aside  a  conveyance  of  lands  the  court  after 
making  a  finding  in  the  alternative  that  the  deed  was  given  "  to 
pay  or  secure  the  payment "  of  services  rendered,  should  not  dis- 
miss the  complaint  upon  the  merits  even  though  it  was  not  al- 
leged that  the  deed  was  given  as  security,  and  the  amount  due 
was  not  tendered  by  the  plaintiff. 

In  a  suit  in  equity  the  court  should  adapt  the  remedy  to  the  facts 
before  it  even  if  it  be  necessary  to  amend  the  pleading  to  con- 
form to  the  proof.''® 

§  21.  Sale  to  bona  fide  purchaser — ^When  an  absolute  conveyance 
is  given  as  security  for  a  loan  of  money,  the  relation  between 
the  grantee  and  grantor  is  that  of  mortgagor  and  mortgagee;  but 
third  persons,  without  knowledge  of  the  secret  defeasance,  may 
deal  with  the  grantee  as  if  he  were  the  real  owner,  and  a  bona  fide 
purchaser  from  him  will  be  fully  protected.'"' 

76Hutchin3  v.  Hutehins,  98  N.  Y.  mination   of  the  fact  that   the   deed 

56,  63.  was   in  fact  a  mortgage  and  to  the 

When,  in  an  action  to  determine  the  ascertainment    of    the    amount    due 

title  to  real  property,  both  the  plain-  thereon.     Bradt  v.   McClenahan,    118 

tiflf  and  defendants  admit  that  a  deed  App.  Div.  768 ;   103  N.  Y.  Supp.  884. 

absolute  upon  its  face  was  given  as  77  Van   Wyck   v.   Baker,   16   Hun, 

security  only  and  ask  that  the  prop-  168,  reversing  10  Hun,  39. 

erty  be  sold  to  pay  the  debt  due  the  78  White    v.     Fromme,    120    App. 

grantee,  the  court  is  without  power  Div.  782;  105  N.  Y.  Supp.  634. 

to  render  judgment  that  the  deed  was  79  Minton  v.   New  York  Elevated 

void    as    champertous    and    because  R.  R.  Co.,  130  N.  Y.  332;   29  N.  E. 

given  when  the  property  was  in  the  319;   Meehan  v.  Forrester,  52  N.  Y. 

axiverse  possession  of  another.  277 ;  Whittick  v.  Kane,  1  Paige,  202 ; 

The  formal  admissions  in  the  plead-  Westfall  v.  Westfall,  16  Hun,  541. 

ings  bind  the  parties  making  them.  One  must  heme  paid  all  of  the  pur- 

and  the  court  is  confined  to  a  deter-  chase  money  to  create  the  relation  of 
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In  such  a  case  it  is  held  that  the  only  action  is  for  an  account 
of  proceeds.*"  But  if  the  purchaser  from  the  grantee  has  notice 
of  the  defeasible  nature  of  the  title,  he  will  acquire  only  the 
rights  of  an  assignee  of  the  mortgage.*^ 

The  actual  occupancy  of  the  grantor  is  notice  of  his  equity  to 
a  purchaser  from  the  grantee.*^ 

§  22.  Remedy  against  mortgagee  for  selling  property — A  grantee 
under  a  conveyance  absolute  in  form,  but  which  can  be  shown 
to  be  intended  as  a  security,  who  destroys  the  equitable  right  of 
the  grantor  to  redeem  by  a  conveyance  to  a  bona  fide  purchaser,  is 
guilty  of  a  conversion  of  the  land,  and  may  be  held  to  account  to 
the  owner  of  the  title  for  the  amount  of  the  proceeds  of  the  sale 
received  by  him  over  and  above  the  amount  of  his  lien.  It  will  be 
no  defense  to  him  to  show  that  the  price  which  he  received  was 
in  excess  of  the  market  value  of  the  property.*^  And  if  part  of 
the  purchase  money  received  by  him  was  secured  by  a  purchase- 
money  mortgage,  he  may  be  charged  vnth  the  amount  of  money 
represented  by  the  mortgage  as  so  much  cash  in  hand.** 

The  equitable  owner  of  the  land  may  in  such  a  case  at  his 
election  require  an  accounting  either  for  the  proceeds  of  the 
sale  of  the  land,  or  its  value  at  the  time  when  his  right  to  such 
reparation  is  established.*^  In  one  case  Chancellor  Kekt  pre- 
ferred the  time  of  the  commencement  of  the  suit  as  the  period  at 
which  the  value  should  be  ascertained ;  *®  but  all  the  cases  con- 
cede that  the  plaintiff  is  not  limited  to  the  proceeds  of  the  wrong- 
ful disposition.*''' 

a    bona    fide    purchaser    for    value.  82  Brown  v.  Gaffney,  28  111.  149 ; 

Macauley  v.  Smith,   132  N.  Y.   524;  New  v.  Wheaton,  24  Minn.  406;  oon- 

30  N.  E.  997.  tra  Pico  v.  Gallardo,  52  Cal.  206. 

See  also  following  cases  as  to  rule  83  Budd  v.   Van   Orden,   33   N.  J. 

in    text:     Turner    v.    Wilkinson,    72  Eq.  143. 

Ala.   361;    Pico  v.  Gallardo,   52   Cal.  84  Van   Orden  v.   Budd,   33   N.  J. 

206;    Weide  v.  Gehl,   21   Minn.  449;  Eq.  564. 

Frink  v.  Adams,   36  N.  J.  Eq.  485;  85  Meehan  v.   Forrester,   52  N.  Y. 

Hills  V.  Loomis,  42  Vt.  562.            .  277,   281.     See  also  Enos  v.   Suther- 

80  Haussknicht  v.  Smith,   11  App.  land,  11  Mich.  338. 

Div.   185;   42  N.  Y.  Supp.  611,  hold-  86  Hart  v.  Ten  Eyck,  2  Johns.  Ch. 

ing   that   where   the   purchaser   gave  117. 

other  lands  in  exchange,  the  lands  so  87  Meehan  v.  Forrester,  52  N.  Y. 
taken  were  part  of  the  proceeds  and  277,  281.  See  also  Peabody  v.  Tar- 
that  hence  it  wias  competent  to  prove  bell,  2  Cush.  (Mass.)  227,  233;  May 
the  value  of  such  lands.  v.  LeClair,  11  Wall,  236. 

81Berdell  v.  Berdell,  20  W.  Dig. 
81. 
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It  has  been  held  that  in  such  an  action  the  defendant  is  en- 
titled to  a  credit  for  his  reasonable  charges  for  effecting  the  sale.®* 
He  is  also  entitled  to  be  credited  with  any  sum  properly  paid  for 
purchasing  an  outstanding  title.®®  In  other  respects  the  account- 
ing between  the  parties  as  to  rents  received  and  disbursements 
made,  is  controlled  by  the  principles  applicable  to  accountings 
with  mortgagees  who  have  been  in  possession. 

If  the  absolute  conveyance  has  been  made  upon  an  agreement 
that  the  grantee  is  to  sell  the  land  for  the  payment  of  his  debt, 
he  can  be  held  to  account  for  the  proceeds,®"  and  for  nothing  more 
than  the  proceeds  received  by  him;  and  such  accounting  must  be 
made  with  the  person  who,  pursuant  to  the  agreement,  is  to  re- 
ceive the  balance.  If  such  balance  was  agreed  to  be  paid  to  a 
creditor  of  the  grantor,  that  creditor  may  maintain  the  action.®^ 

The  action  to  compel  a  grantee  of  land  under  a  conveyance  in- 
tended as  security  to  account  for  its  proceeds  or  value  after  a 
sale  to  a  iona  fide  purchaser,  may  be  maintained  by  any  person 
having  an  interest  in  or  a  lien  upon  the  equity  of  redemption. 
Thus  a  judgment  creditor  of  the  grantor  may  maintain  the  ac- 
tion, and  if  the  sale  was  made  after  the  death  of  the  grantor, 
it  may  be  brought  by  his  heir  or  widow,  but  not  by  his  admin- 
istrator.®^ It  has  been  said  that  such  an  action  will  be  barred 
by  limitation  at  the  end  of  six  years,®^  but  under  our  statute  it 
is  believed. that  the  ten  years'  limitation  would  apply. 

§  23.  Nature  of  the  estate  of  the  mortgagor Prior  to  the  coloni- 
zation of  this  county  it  was  well  understood  in  England  that 
a  mortgage  of  any  kind  vested  the  fee  in  the  mortgagee.  The- 
oretically the  same  rule  prevailed  here.  It  was  not  until  after 
the  Revolution,  however,  that  the  question  appears  to  have  been 
raised.  About  that  time  attempts  were  made  to  enforce  the  law 
in  Massachusetts.  To  settle  the  dispute  that  ensued  Judge  Trow- 
bridge of  the  Supreme  Judicial  Court  of  that  Commonwealth  de- 
livered his  famous  "Heading"  which  ^apparently  met  with  the 
approval  of  the  rest  of  the  bench  for  it  was  published  in  the 
official  reports.®*     The  doctrine  there  enunciated,  and  the  law  in 

88  Van  Dusen  v.  Worrell,  4  Abb.  92  Bowery  N"at.  Bank  v.  Duncan, 
App.  Dec.  473;  36  How.  286.  12  Hun,  405. 

89  Atkins  v.  Lewis,  5  Oreg.  292.  93  Hancock  v.  Harper,  86  111.  445. 

90  Mills  V.  Mills,  115  N.  Y.  80;  21  94  Trowbridge's  Pleading,  2  Mass. 
N.  E.  714.  551. 

91  Raynor  v.  Lyons,  37  Cal.  452. 
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Massachusetts  to-day,  is  tliat  the  mortgageee  is  the  legal  owner 
of  the  fee  while  the  mortgagor  has  an  equitable  estate  only.  So 
a  mortgagee  is  there  entitled  to  possession  even  before  breach, 
unless  possession  is  expressly  reserved  to  the  mortgagor  in  the 
mortgage.  Elsewhere  in  the  United  States  the  rigor  of  the  rule 
has  been  very  largely  abated  although  it  may  truthfully  be  said 
that  our  present  system,  in  common  with  the  ancient  system,  pur- 
ports to  give  to  him  who  would  acquire  a  lien,  an  estate. 

In  this  State,  as  in  most  of  the  others,  the  mortgagor  has  long, 
both  at  law  and  in  equity,  been  regarded  as  the  owner  of  the  fee, 
and  the  mortgage  has,  for  most  purposes,  been  regarded  as  a  mere 
security  of  a  personal  nature.®^ 

Under  any  form  of  mortgage  the  mortgagee  no  longer  has  an 
estate,®^  but  a  chose  in  action  only,  secured  by  a  lien.®^  As  against 
all  persons  but  the  mortgagee,  the  mortgagor  is  for  all  purposes  the 
owner  of  the  land,^*  and  an  outstanding  mortgage  will  not  even 
constitute  a  breach  of  covenant  of  seizin.®'  ,The  interest  of  the 
mortgagor  in  the  land,  whether  in  or  out  of  possession,  may  be 
sold  upon  execution,  and  it  has  even  been  held  that  the  mort- 
gagee in  possession  may  procure  such  sale,  and  may  himself  be- 
come the  purchaser.^"" 

A  grantor  who  has  given  deeds  absolute  on  their  face  but  in 

95  Sexton    v.    Breese,    135    N".    Y.  Dec.  713;  Williams  v.  Beard,  1  S.  C. 

387;    32   N.   E.    133;    Matter   of   Al-  309. 

brecht,    136    N.    Y.    91;    Merritt    v.  96  Barson  v.  Mulligan,   191  N.  Y. 

Bartholick,    36   N.    Y.   44;    Power   v.  306,  315. 

Lester,   23   N.   Y.   527;    Kortright   v.  97  Becker   v.   McCrea,    193   N.   Y. 

Cady,  21  N.  Y.  343;  Packer  v.  Roch-  423. 

eater     &     Syracuse     R.     R.,     17     N.  98  Runyan  v.  Mersereau,  11  Johns. 

Y.   283,    295;    Waters   v.    Stewart,    1  534;     Hitchcock     v.     Harrington,     6 

Caines'    Cas.    47;     Runyan    v.    Mes-  Johns.  290;  5  Am.  Dec.  229;  Coles  v. 

sereau,    11    Johns.    534;    Jackson    v.  Coles,  15  Johns.  319.     See  also  Harp 

Willard,  4  Johns.  42;  Astor  v.  Miller,  v.    Calahan,    46    Cal.    222;    Lily    Y. 

2  Paige,  68;  Astor  v.  Hoyt,  5  Wend.  Dunn,  adm'r,  96  Ind.  220. 

603.  Practically   the   mortgagor's   estate 

See  also  following  cases:     Mack  v.  is   diminished   to    the   extent    of   the 

Wetzlar,    39    Cal.    247;     Fletcher    v.  mortgage.     National    Bank    v.    Levy, 

Holmes,    32   Ind.    497;    Carpenter   v.  127  N.  Y.  549;  28  N.  E.  592. 

Bowen,  42  Miss.  28 ;  Woods  v.  Hilde-  99  Sedgwick      v.      Hollenback,      7 

brand,  46  Mo.  284;   Gallatin  County  Johns.  376. 

V.  Beattie,  3  Mont.   173;   McHugh  v.  lOOTrimm  v.  Marsh,  3  Lans.  309; 

Smiley,  17  Neb.  620;   20  N.  W.  296;  afli'd    54    N.    Y.    599;    Ten    Eyck    v. 

Asay  V.  Hoover,  5  Pa.  St.  21;  45  Am.  Craig,  5  N.  Y.  Sup.    (T.  &  C.)    65; 

2  Hun,  452;  affi'd  62  N.  Y.  406. 
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reality  mortgages  retains  the  legal  title  to  the  premises  conveyed.^ 
A  deed  in  the  nature  of  a  mortgage  given  by  a  tenant  in  com- 
mon upon  his  undivided  interest  in  lands  leaves  in  him  an  estate 
which  entitles  him  to  apply  for  partition.^  The  interest  of  the 
mortgagor,  after  his  death,  passes  to  his  heir,  vrhile  that  of  the 
mortgagee  passes  to  his  administrator.^ 

As  betv^een  the  mortgagor  and  mortgagee  the  estate  of  the  mort- 
gagor is,  somewhat  inaccurately,  termed  the  equity  of  redemption. 
Before  forfeiture  the  right  to  redeem  was  a  legal  right,  even  at 
common  law,  and  at  present  the  right  of  the  mortgagor  to  pay 
the  mortgage  debt,  and  hold  the  estate  discharged  of  the  lien,  is 
an  inseparable  incident  to  the  relation  of  mortgagor  and  mort- 
gagee, both  at  law  and  in  equity,  and  it  cannot  be  taken  away  with- 
out judicial  sentence  or  a  sale  under  a  power  or  by  the  consent  of 
the  mortgagor,  though  the  remedy  for  its  enforcement  may  be 
barred  by  lapse  of  time,  just  as  any  other  right  may  be  forfeited  by 
neglect.  But  while  the  right  of  redemption  is  the  most  marked 
of  the  rights  of  the  mortgagor  as  against  the  mortgagee,  it  is  not 
the  only  one.  The  mortgagor  is,  for  every  purpose  consistent 
with  the  validity  of  the  mortgage  as  a  lien,  the  legal  owner  of 
the  estate,  and,  being  in  possession,  he  may  maintain  trespass  even 
against  the  mortgagee.* 

It  will  not  lie  in  the  mouth  of  the  mortgagee  to  question  his 
mortgagor's  title.  Lord  Chancellor  Cottenham  has  said,  "  to  him 
it  is  immaterial,  upon  repayment  of  the  money,  whether  the  mort- 
gagor's title  was  good  or  bad.  He  is  not  at  liberty  to  dispute 
it  any  more  than  a  tenant  is  at  liberty  to  dispute  his  landlord's 
title."  5 

§  24.  Brig'ht  of  mortgagee  as  to  possession. — At  common  law,  and 
in  this  State  prior  to  1830,  the  mortgagee,  after  default,  had  a 
right  to  maintain  ejectment  against  the  mortgagor  and  all  claim- 
ing under  him  to  obtain  possession  of  the  mortgaged  premises.® 

IMacauley   v.    Smith,    132    N.    Y.  tuck  v.  Bascom,  105  N.  Y.  39;  12  N. 

524;  30  N.  E.  997;  Rich  v.  Dyer,  91  E.  283. 

App.  Div.  240;   86  N.  Y.  Supp.  544;  2  Kline  v.  McGuckin,  24  N.  J.  Eq. 

Mowbay    v.    Mowbay,    3    App.    Div.  411. 

227;   38  N.  Y.  Supp.  459;   aflf'd   157  3  Bird  v.  Keller,  77  Me.  270. 

N.  Y.   712;    53   N.   E.   1128;    Graves  4 Eunyan  v.  Mersereau,  11  Johns. 

Elevator    Co.   v.    Seitz,   54   Misc.    K.  534;  6  Am.  Dec.  393;  Bryan  v.  Butts, 

552;   104  K.  Y.  Supp.  852.  27  Barb.  503. 

The   grantee   acquires   only   a   lien  5  Mylne  &  Craig,  63,  70. 

for  the  security  of  his  debt.     Shat-  6  Jackson  v.  Dubois,  4  Johns.  216. 
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But  this  right  was  taken  away  from  him  by  the  Revised  Statutes/ 
and  the  only  right  he  now  has  in  the  land  before  foreclosure  is 
to  take  possession  of  it,  with  the  consent  of  the  mortgagor,  after 
the  debt  has  become  due  and  payable,  and  to  retain  such  posses- 
sion until  the  debt  is  paid.*  This  right  to  retain  possession  is 
protected  by  the  courts  just  as  the  similar  right  of  the  pledgee  of 
personal  property  is  protected,  but  the  mortgagee  acquires  no  es- 
tate from  his  possession.®  The  possessory  right  continues  only  so 
long  as  the  relation  of  debtor  and  creditor  subsists,  and  when 
the  debt  is  discharged,  the  right  of  possession  ceases  with  it.-'" 
While  the  mortgagee  cannot  get  into  possession  without  the 
consent  of  the  mortgagor,  still,  if  he  gets  into  possession,  he  may 
defend  his  possession  upon  the  title  conveyed  by  the  mortgage, 
and  cannot  be  removed  by  an  action  of  ejectment,  but  the  only 
remedy  is  by  an  accounting  in  equity,^^jthe  title  of  the  mortgagee 
being  sufficient  to  enable  him  to  mainfein  his  possession  at  law.-^^ 

Ejectment  will  not  lie  in  favor  of  a  grantee  under  an  absolute 
deed  given  as  security,-^*  and  such  a  deed  does  not  deprive  the 
grantor  of  the  right  to  recover  for  the  rents  and  profits  of  the  land 
between  the  date  of  the  deed  and  the  reconveyance  to  him.^* 

Where  the  grantee  has  wrongfully  gone  into  possession  the 
same  rule  would  of  course  apply. '^ 

An  assignee  of  a  mortgage  has  the  same  rights  as  to  the  pos- 
session of  the  mortgaged  property  as  the  mortgagee.-'® 

§  25.  A  mortgagee  is  deemed  a  purchaser  sub  modo;  he  is  so 

regarded  every  day  under  the  statute  respecting  fraudulent  sales, 

See  also  Coffey  v.  Hunt,  75  Ala.  236;  9  Packer  v.  The  Rochester  &  Syra- 

McMillan  v.  Otis,  74  Ala.  561;  Ferris  cuse  R.  E.,  17  N.  Y.  295. 

V.   Huston,   74   Ala.   163;    Erskine   v.  10  Kortright    v.    Cady,    21    N.    Y. 

Townsend,  2  Mass.  493.  365;  Trimm  v.  Marsh,  54  N.  Y.  606. 

7  2  R.  S.  312,  §  57;  Code  of  Civ.  llHubbell  v.  Moulson,  53  N.  Y. 
Proe.,    §    1498.     See    Chard   v.   Holt,  22S.          , 

136  N.  Y.  30;  32  N.  E.  740.  A2Mickles  v.  Townsend,  18  N.  Y. 

Same  rule  adopted  in  other  states.  584,  and  cases  cited. 

See    Bost-wick    v.    McEvoy,    62    Gal.  13  Berdell  v.  Berdell,  33  Hun,  535. 

496;   Ty^er  v.  Granger,  48  Gal.  259;  See  also  Beatty  v.  Brummett,  94  Ind. 

Fogarty  v.  Sawyer,  17  Gal.  589;  Mc-  76,  and  cases  cited;  Gox  v.  Ratelifife, 

Millan    v.     Richards,     9     Gal.     365;  105  Ind.  374;  5  N.  E.  5. 

Pueblo  &  A.  V.  R.  Go.  v.  Beshoar,  8  14  Haworth  v.  Taylor,  108  111.  275. 

Colo.   32;    5   Pac.   639;    Cox  v.   Eat-  15  Shelley  v.  Cody,  187  N.  Y.  166; 

clifiFe,  105  Ind.  374;  5  N.  E.  5.  79  N.  E.  997. 

8  Waring  v.  Smyth,  2  Barb.  Ch.  16  Jackson  v.  Minkler,  10  Johns. 
135.  480;  Fountain  v.  Bookstaver,  141  111. 

461;  31  N.  E.  17. 
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and  protected  within  the  saving  clause  in  favor  of  subsequent  pur- 
chasers in  good  faith/''  and  if  he  obtains  his  mortgage  for  a 
present  and  valuable  consideration,  he  holds,  to  the  extent  that  it 
may  be  necessary  to  protect  his  debt,  all  of  the  rights  of  a  hona  fide 
purchaser.-^*  So,  too,  a  mortgage  is  an  estate  for  the  purpose  of 
entitling  a  mortgagee  "who  had  received  a  release  of  the  premises 
from  the  mortgagor,  to  insist  that,  to  the  extent  of  the  mortgage, 
the  wife  of  the  mortgagor  could  not  claim  dovper.^* 

§  26.  A  mortgage  is  a  lien,  and  it  is  a  mere  shadow  of  the  debt 
which  it  was  made  to  secure.  A  transfer  of  the  debt  carries  with 
it  the  mortgage,  but  a  transfer  of  the  mortgage  without  the  debt 
is  a  nullity.^"  Before  foreclosure  the  mortgagee  has  no  interest^ 
in  the  land  capable  of  being  conveyed  or  mortgaged,  for  it  is  im-  ■ 
possible  to  separate  the  debt  from  the  pledge,  so  that  the  latter 
shall  reside  in  one  person,  while  the. debt  shall  reside  in  another.^* 
The  interest  of  the  mortgagee  in  the  land  cannot  be  sold  on  execu- 
tion, neither  is  he  bound  before  entry,  by  a  covenant  running  with 
the  land." 

A  mortgage  is  a  lien,  if  it  be  nothing  more,  and  a  warranty 
against  incumbrances  will  estop  a  grantor  from  setting  up  a  mort- 
gage as  against  his  grantee,  which  existed  at  the  time  of  the  war- 
ranty.^* 

A  mortgage  under  seal  is  a  "  deed  "  so  as  to  permit  an  officer 
authorized  to  take  acknowledgments  of  deeds  to  certify  as  to  its 
execution.^* 

§  27.  After  acquired  title  of  mortgagor. — A  mortgage  is  also 
treated  as  a  conveyance  when  questions  arise  relative  to  the 
amount  of  interest  upon  which  it  is  a  charge, ^^  or  relative  to  the 
effect  of  the  covenants  contained  in  it.  So  a  mortgage  without 
covenants  creates  a  lien  only  upon  the  interest  of  the  mortgagor 

17  Per  Nelson,  Ch.  J;,  in  Frisbee  20Merritt  v.  Bartholick,  36  N.  Y. 
V.  Thayer,  25  Wend.  399;  Ledyard  v.  2IJackson  v.  Willard,  4  Johns. 
Butler,  9  Paige,  137.  See  also  Nat-  41;  Aymar  v.  Bill,  5  Johns.  Ch.  570. 
ional  Bank  v.  Levy,  127  N.  Y.  549;  22  Morris  v.  Mowatt,  2  Paige, 
28  N.  E.  592.  586;  Astor  v.  Hoyt,  5  Wend.  603. 

18  James  v.  Johnson,  6  Johns.  Ch.  23  Mickles  v.  Townsend,  18  N.  Y. 
417;  s.  c.  sub  nom.  James  v.  Morey,  575. 

2  Cow.  246.     See  also  Whealan  v.  Mc-  24  Canandaigua    Academy    v.    Mc- 

Creary,    64    Ala.    319;    Steadman    v.      Kechnie,  19  Hun,  62. 

Hayes,  80  Mo.  319.  25  Hiscock  v.  Phelps,  49  N.  Y.  97. 

19  Van  Dyne  v.  Thayre,  19  Wend 
162. 
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in  the  land  at  the  time  of  its  execution,  and  he  is  not  estopped 
from  showing  what  that  was  as  against  one  claiming  under 
the  mortgage,^^  and  he  is  not  precluded  from  subsequently  acquir- 
ing and  claiming  under  an  outstanding  and  paramount  title. ^''^ 
But  a  warranty  of  title  contained  in  a  mortgage  will  estop  the 
mortgagor  from  questioning  that,  at  the  date  of  the  mortgage,  he 
had  title,  and  if  he  subsequently  acquires  the  paramount  title, 
it  will  inure  to  the  benefit  of  the  mortgagee  and  his  legal  rep- 
resentatives.^* 

A  mortgage,  without  covenants  for  title,  will  transfer  all  of 
the  interests,  both  legal  and  equitable,  of  the  mortgagor,  and  if 
the  mortgagor  thereafter  acquires  a  legal  claim  to  what,  at  the 
time  of  executing  the  mortgage,  he  had  an  equitable  title,  this 
will  inure  to  the  benefit  of  the  mortgagee.  Thus,  where  the 
owners  of  land  fronting  on  a  highway  executed  a  mortgage  thereon, 
extending  to  the  centre  of  the  highway,  but  the  description  in 
their  deed  extended  only  to  the  exterior  line,  and  afterward  a  quit- 
claim deed  to  the  centre  of  the  highway  was  made  to  the  mort- 
gagors, it  was  held  that  this  title  inured  to  the  benefit  of  the  pur- 
chaser at  a  foreclosure  sale  under  the  mortgage.^' 

Where  a  grantor  takes  a  mortgage  for  part  of  the  purchase 
money,  the  covenants  for  title  operate  only  upon  the  estate  de- 
rived from  the  mortgagee,  and  the  mortgagor  is  not  precluded 
from  purchasing  and  setting  up  a  hostile  claim.^". 

§  28.  Purchases  at  tax  sales  by  mortgagee.^ — The  weight  of 
American  authority  holds  that  there  is  no  such  relation  of  trust 
'between  a  mortgagor  and  a  mortgagee,  not  in  possession,  as  pre- 
vents the  later  from  acquiring  an  adverse  claim  or  lien  to  or  upon 
the  mortgaged  premises  and  enforcing  the  same  with  like  effect 
as  any  stranger  could.  The  mortgage  is  a  mere  security  for  a 
debt,  and  imposes  no  duty  upon  the  mortgagee  to  protect  the  in- 
terests of  the  mortgagor,  unless  there  is  some  special  covenant 
creating  such  a  duty.     The  mortgagee,  therefore,  if  he  be  not 

26  Donovan  v.  Twist,  85  App.  Div.  30  Hubbard  v.  Norton,  10  Conn. 
130;  also  105  App.  Div.  171;  Na-  422;  Randall  v.  Lower,  98  Ind.  255; 
tional  Fire  Ins.  Co.  v.  McKay,  5  Abb.  Smith  v.  Cannell,  32  Me.  123 ;  Brown 
N.  S.  445.  V.  Phillips,  40  Mich.  264;  Sumner  v. 

27  Jackson  v.  Littell,  56  N.  Y.  Barnard,  12  Mich.  459;  Connor  v. 
108;  Power  v.  Lester,  23  N.  Y.  532.  Eddy,  25  Mo.   72;   Haynes  v.   Steph- 

28Tefft  v.  Munson,  57  N.  Y.  97.  ens,  11  N.  H.  28;   Lot  v.  Thomas,  2 

29  Smyth  v.  Eowe,  33  Hun,  422.         N.  J.  407. 
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in  possession,  may  purchase  the  mortgaged  property  at  a  sale  for 
taxes,  and  may  set  up  this  title  as  against  the  mortgagor;  ^"^  the 
mortgagee  may  also  acquire  any  other  outstanding  and  hostile  title, 
and  set  it  up  against  the  mortgagor,  if  nothing  else  than  the  re- 
lation of  mortgagor  and  mortgagee  existing  between  the  parties, 
prevents.*^ 

If  the  mortgagee  elects  to  pay  a  tax  imposed  upon  the  mort- 
gaged property  for  his  own  protection  and  that  of  the  mort- 
gagor, he  may  add  the  amount  so  paid  to  the  mortgage  indebt- 
edness and  collect  it  in  his  capacity  of  mortgagee,  and  the  right 
to  do  this  depends  upon  equitable  principles  alone,  and  not  upon 
the  presence  of  a  "  tax  clause  "  or  other  stipulation  in  the  mort- 
gage.^* But  if  he  elects  to  assume  the  rights  of  a  purchaser  at 
a  tax  sale,  he  must  proceed  as  any  other  similar  purchaser  would, 
and  he  will  gain  nothing  from  his  position  as  mortgagee.**  And 
a  person  who  holds  an  equitable  mortgage  upon  an  undivided 
share  in  real  property  cannot,  in  the  absence  of  an  authorization  or 
legal  liability,  pay  the  taxes  assessed  against  the  entire  property, 
and  thereby  obtain  a  lien  against  the  land  to  the  extent  of  the 
money  so  paid  which  may  be  enforced  by  a  sale.*®  Claiming  as 
mortgagee  to  add  the  amount  paid  to  his  debt  will  operate  as  a 
waiver  of  the  tax  title.*® 

A  mortgagee  in  possession,  who  is  receiving  the  rents  of  the 
property  or  enjoying  its  use,  owes  a  duty  to  the  mortgagor  to 
apply  those  rents  in  paying  taxes  or  other  incumbrances  prior 
to  the  mortgage,  and,  while  he  may  demand  a  credit  for  such  pay- 

31  Cornell  v.   Woodruff,   77   N.  Y.  that,  whether  the  title  or  lien  theory 

203,  206;   Williams  v.  Townsend,  31  prevails,   a  mortgagee  is  a   fiduciary 

N.  Y.  415;  Hill  V.  Hill,  4  Barb.  419.  to  return  his  security  on  recovering 

See   also   Bettison   v.   Budd,   17   Ark.  his   debt,   and  ought  not  to  compete 

546;     Waterson    v.    Devoe,    18    Kan.  with   his   mortgagor,   or   put   himself 

223;    Bush   v.    White,    85    Mo.    339;  in  a  position  where  he  can  refuse  to 

Summers  v.  Kanawha,  26  W.  Va.  159.  cajiry  out  his  obligation. 

Contra,  Hall  v.   Westcott,    17    R.   I.  32  Bush  v.  White,  85  Mo.  339. 

504;  23  Atl.  25;  15  R.  I.  373;  5  Atl.  33  Sidenberg  v.  Ely,  90  N.  Y.  257; 

629 ;   34  Alb.  L.  J.  227 ;   Morfield  v.  43  Am.  Rep.  163.     See  also  infra  Oh. 

Willey,  46  Mich.  252.     Here  Cooley,  VIII. 

J.,  allowed  a  mortgagor  to  treat  such  34  Williams  v.  Townsend,  31  N.  Y. 

■a   title    as    valid    or   not   at   his   op-  411. 

tion,    saying    "neither    party    to    a  35  Koehler  v.  Hughes,  4  Misc.  R. 

mortgage  can,  against  the  will  of  the  236 ;    24   N.   Y.    Supp.    760,    aff'd   73 

other,  buy  at  a  tax  sale  and  cut  off  Hun,  167;  25  N.  Y.  Supp.  1061. 

the     other's     interest."     The     theory  36  Strong    v.    Burdick,    52    Iowa, 

upon  which  this  line  of  cases  go  is  630;  3  N.  W.  707. 
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ments,  lie  cannot  allow  .the  land  to  be  sold  for  taxes  in  viola- 
tion of  his  duty  and  set  up  against  the  mortgagor  a  tax  title 
acquired  while  thus  in  possession.  ^^ 

§  29.  Purchases  at  tax  sales  by  mortgagor  and  those  claiming 
under  Mm. — As  a  general  rule  it  may  be  said  that  a  person  who 
is  under  any  obligation  either  moral  or  legal  to  pay  a  tax  upon 
land  cannot  omit  to  pay  such  tax  and  then  set  up  a  purchase 
under  it.^^  A  mortgagor  cannot  permit  the  estate  to  be  sold  for 
taxes,  and  by  purchasing  it  on  such  sale  acquire  a  title  against  the 
mortgagee  f^  the  same  rule  will  apply  to  a  grantee  of  the  mortgagor 
or  to  any  other  p^rs.on  claiming  under  the  mortgagor  who  is  in 
possession  of  the  property.*" 

A  second  mortgagee  is  under  no  obligation  to  protect  the  lien 
of  the  first  mortgagee  by  payment  of  the  taxes  or  by  purchasing 
the  premises  for  his  benefit  at  a  tax  sale ;  but  if  he  does  pay  or 
purchase,  the  act  constitutes  a  protection  to  the  first  mortgagee,  for 
the  reason  that  his  interest  is  in  the  equity  of  redemption  and 
his  rights  rest  upon  those  of  the  mortgagor.  He  may  add  the  sum 
paid  to  his  claim  as  against  the  mortgagor,  but  he  cannot  thus 
acquire  a  title  superior  to  the  prior  lien.*^  And  a  person  who  ob- 
tains title  through  the  foreclosure  of  a  second  mortgage  cannot 
gain  any  benefit  as  against  the  prior  mortgagee  either  by  paying 
or  by  purchasing  at  a  sale  for  taxes. '^^ 

37  Ten  Eyck  v.  Craig,  62  N.  Y.  40  Cooper  v.  Jackson,  99  Ind.  566; 
406,  422.  See  also  Schenck  v.  Kelley,  Travellers'  Ins.  Co.  v.  Patten,  98  Ind. 
88  Ind.  444;  Maxfield  v..  Willey,  46  209;  Morrison  v.  Bank  of  Commerce, 
Mich.  252;  9  N.  W.  271;  Hall  v.  81  Ind.  335;  Fair  v.  Brown,  40  Iowa, 
Westcott,   17  R.  I.  504;   23  Atl.  25;  209;  Phinney  y.  Day,  76  Me.  83. 

15  E.  I.  373;  5  Atl.  629;  34  Alb.  L.  41  Baker   v.    Whiting,    3    Sumner, 

J-  227.  476;  Goodrich  v.  Kimberly,  48  Conn. 

38  Moss  V.  Shear,  25  Cal.  38;  395;  Middletown  Savings  Bank  v. 
Christy  v.  Fisher,  58  Cal.  256.  Bacharach,  46  Conn.  513;   Gorton  v. 

39Snoddy    v.     Leavitt,     105    Ind.  Paine,    18    Fla.    117;    Chickering    v. 

357;  5  N.  E.  13;  Cooper  v.  Jackson,  Faile,  38  111.  342;   Anson  v.   Anson, 

99  Ind.  566;  Fair  v.  Brown,  40  Iowa,  20    Iowa,    55;    Connecticut    Mut.    L. 

209;  Dunn  v.  Snell,  74.  Me.  22;  Var-  Ins.   Co.  v.  Bultee,  45   Mich.   113;   7 

ney  v.  Stevens,  22  Me.  331;   Fells  v.  N.  W.  707;   Woodbury  v.  Swann,  59 

Barbour,  58  Mich.  49;  24  N.  W.  672;  N".  H.  22;  Phelan  v.  Boylan,  25  Wis. 

Connecticut     Mut.     L.     Ins.     Co.     v.  679. 

Buttee,  45  Mich.   113,   120;   7  N.  W.  42  Snoddy    v.    Leavitt,     105    Ind. 

707;  Allison  v.  Armstrong,  28  Minn.  357;  5  N.  E.  13;  Cooper  v.  Jackson, 

276;  9  N.  W.  806;  41  Am.  Rep.  281;  99  Ind.  566. 
Bush     V.     Cooper,     26     Miss.     599; 
Downer  v.  Smith;  38  Vt.  464. 
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§  30.  Purchase  of  equity  of  redemption  by  mortgagee. — A  mort- 
gagor and  mortgagee  may  at  any  time  after  the  creation  of  the 
mortgage  and  before  foreclosure  make  any  agreement  concerning 
the  estate  they  please,  and  the  mortgagee  may  become  the  pur- 
chaser of  the  right  of  redemption.  A  transaction  of  that  kind  is, 
however,  regarded  with  jealousy  by  courts  of  equity  and  will 
be  avoided  for  fraud,  actual  or  constructive,  or  for  any  uncon- 
scionable advantage  taken  by  the  mortgagee  in  obtaining  it.  It 
will  be  sustained  only  when  bona  fide;  that  is,  when  in  all  respects 
fair  and  for  an  adequate  consideration.^^ 

An  agreement  to  waive  or  extinguish  the  right  of  redemption 
cannot  be  made  contemporaneously  with  the  execution  of  the  mort- 
gage,** and  if  made  afterward  the  burden  of  proof  will  rest  upon 
the  mortgagee  to  show  its  fairness.*' 

If  a  purchase  is  made  by  the  mortgagee  from  the  mortgagor, 
the  title  of  the  mortgagor  will  only  pass  out  of  him  by  a  deed 
under  seal  containing  words  of  grant,  and  an  agreement  evi- 
denced in  any  other  way  will  not  suffice,  ■  however  just  the  bar- 
gain may  be,  even  if  the  mortgage  be  in  form  an  absolute  con- 
veyance.*® 

The  only  other  way  to  extinguish  the  mortgagor's  right  of 
redemption  is  by  foreclosure  in  one  of  the  forms  permitted  by 
law. 

43  0dell    V.    Montross,    68    N.    Y.  213;  Ford  v.  Olden,  L.  R.  3  Eq.  Cag. 

499,    504;    Holridge    v.    Gillespie,    2  461. 

Johns.    Ch.    30.     See    also    following  44  Palmer  v.  Palmer,  74  Ala.  285; 

cases:     Jones  v.  Franks,  33  Kan.  497;  Bearss  v.  Ford,  108  111.  16. 

6  Pae.  789 ;   Patterson  v.  Yeaton,  47  45  Jones  v.  Franks,  33  Kans.  497 ; 

Me.  306;  Trull  v.  Skinner,  17  Pick.  6  Pac.  789. 

46  Odell  V.  Montross,  68  N.  Y.  499. 
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§  31.  Conditional  sales  are  valid — It  is  entirely  competent  for 
the  grantor  of  an  estate  to  require,  as  part  of  tlie  consideration 
upon  which  he  parts  with  his  property,  that  the  grantee  shall  agree 
to  resell  it  to  him  within  a  certain  time  for  a  stipulated  price. 
Such  an  agreement  is  not  in  any  sense  a  mortgage,  and  there 
is  no  principle  of  law  which  forbids  it  from  heing  made.*  To 
deny  the  power  of  two  individuals,  capable  of  acting  for  them- 
selves, to  make  a  contract  for  the  purchase  and  sale  of  lands, 
defeasible  by  the  payment  of  money  at  a  future  day,  or,  in  other 
words,  to  make  a  sale  with  a  reservation  to  the  vendor  of  a  right 
to  purchase  the  same  land  at  a  fixed  price  and  at  a  specified  time, 
would  be  to  transfer  to  courts  of  equity  in  a  considerable  degree 
the  guardianship  of  adults  as  well  as  of  infants.^  Such  a  con- 
tract is  known  as  a  conditional  sale,  and  is  enforced  according 
to  its  terms.  The  grantor  must  regain  his  estate,  if  at  all,  under 
his  contract.     If  a  time  is  named  under  which  he  must  repur- 

IFuUerton  v.  McCurdy,  55  N.  Y.      bins,    167    111.    375;    47    N.   E.   725; 


637;  Hill  v.  Grant,  46  N.  Y.  496; 
Saxton  v.  Hitchcock,  47  Barb.  220; 
Glover  v.  Payn,  19  Wend.  518;  Whit- 
ney v.  Townsend,  2  Lans.  249.  See 
also  Henley  v.  Hotaling,  41  Gal.  22; 
Buse  V.  Page,  32  Minn.  Ill;  19  N. 
W.  736;  20  N.  W.  95;  Jeffery  v.  Kob- 


Bigler  v.  Jack,  114  Iowa,  667;  87  N. 
W.  700. 

2  Conway's  Executors  v.  Alexan- 
der, 7  Cranch  (U.  S.)  237;  Cornell 
V.  Hall,  22  Mich.  377;  Turner  v. 
Kerr,  44  Mo.  429. 
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chase,  it  is  of  the  essence  of  his  contract,  and  he  cannot  be  re- 
lieved on  the  ground  that  a  penalty  or  a  forfeiture  is  incurred. 
A  court  of  equity  will  not  vary  the  express  terms  of  his  contract, 
or  give  him  the  benefit  of  an  extension  in  point  of  time  for  which 
he  has  not  stipulated.^ 

§  32.  A  mortgage  and  a  conditional  sale  are  in  some  respects 
quite  similar. — They  are  both  conveyances,  and  both  contain  pro- 
visions for  the  revesting  of  title  in  the  grantor,  and  the  great 
mark  of  difference  between  them  is  that  a  right  of  redemption  is 
an  inseparable  incident  to  a  mortgage,  incapable  of  destruction 
or  extinguishment,  save  by  the  judgment  of  a  court  of  equity, 
a  sale  under  a  power,  or  the  free  consent  of  the  mortgagor  given 
for  a  valuable  consideration;  while  in  the  case  of  a  conditional 
sale  the  rights  of  the  vendor  are  those  expressly  reserved  to 
him  by  the  agreement,  and  those  only.  Ever  since  the  doctrine 
of  an  equity  of  redemption  was  first  declared,  the  ingenuity  of 
greedy  lenders  and  of  anxious  borrowers  has  been  taxed  to  evade 
it,  and  their  contracts,  though  really  intended  as  securities  in 
the  nature  of  mortgages,  have  frequently  been  clothed  in  the 
form  of  contracts  of  conditional  sale.  To  distinguish  the  true 
nature  of  such  transactions  is,  therefore,  not  always  easy. 

§  33.. The  chief  and  most  obvious  distinction  between  a  mort- 
gage and  a  conditional  sale  is  that  a  mortgage  is  always  collateral 
to  a  debt,  and  the  existence  of  a  debt  has  been  said  to  be  the 
decisive  test  upon  this  point.*  A  mortgage  being  a  conveyance 
made  as  security,  it  is  plain  that  a  mortgage  can  have  no  existence 
unless  it  be  accompanied  by  a  debt  or  obligation  which  it  is  made 
to  secure,  but  in  the  case  of  a  conditional  sale  the  grantor  is  free 

3  Robinson  v.  Cropsey,  2  Edw.  Ch.  Specht,  55  Cal.  352 ;  Reading  v.  War- 
147;  affl'd  6  Paige,  480;  Henley  v.  ton,  7  Conn.  143;  18  Am.  Dec.  89; 
Hotaling,  41  Cal.  22.  Bearsa  v.  Ford,  108  111.  16;  Evert  v. 

4  Randall  v.  Sanders,  87  N.  Y.  McBee,  27  Kan.  232;  McNamara  v. 
578,  aff'g  23  Hun,  611;  Horn  v.  Culver,  22  Kan.  661;  Edrington 
Keteltas,  46  N.  Y.  605;  Hill  v.  Grant,  v.  Harper,  3  J.  J.  Marsh,  353;  20 
46  N.  Y.  496;  Stoddard  v.  Whiting,  Am.  Deo.  145;  Klein  v.  McNamara, 
46  N.  Y.  627;  Mooney  v.  Byrne,  1  54  Miss.  90;  Bethlehem  v.  Annis,  40 
App.  Div.  316;  37  N.  Y.  Supp.  388;  N.  H.  35;  Budd  v.  Van  Orden,  33 
Pardee  v.  Treat,  18  Hun,  298;  N.  J.  Eq.  143;  Judge  v.  Reese,  N. 
Holmes  v.  Grant,  8  Paige,  243;  Mor-  J.  Eq.  (9  C.  E.  Green.)  387;  Eobin- 
rison  v.  Brant,  5  Daly,  40.  son  v.  Willoughby,  65  N.  C.  520;  Cal- 

See   also   following   cases:     Turner      houn  v.  Lumpkin,  60  Tex.   185. 
V.  Wilkinson,  72  Ala.  361;   Harman  Story's  Eq.  Jur.,  §  1018b. 

V.  May,  40  Ark.  146;  Montgomery  v. 
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to  avail  himself  of  tlie  option  to  repurchase  the  property  or  not, 
as  he  may  see  fit.  It  was  remarked  by  Maeshall,  Ch.  J.,  in  Conr 
way's  Executors  v.  Alexander,^  "  the  inquiry  must  be  whether 
the  contract  in  the  specific  case  is  a  security  for  the  repay- 
ment of  money  or  an  actual  sale.  If  a  security  in  the  nature 
of  a  mortgage  is  intended,  it  is  necessary  that  the  mortgagee 
should  have  a  remedy  against  the  person  of  his  debtor;  if  this 
remedy  really  exists,  its  not  being  reserved  in  terms  will  not  affect 
the  case;  but  the  remedy  must  exist  in  order  to  justify  a  con- 
struction which  overrules  the  express  words  of  the  instrument."® 

§  34.  Absence  of  a  covenant  to  pay  debt  is  not  conclusive. — If 
the  existence  or  the  non-existence  of  any  evidence  of  debt  were 
the  only  distinction  between  mortgages  and  conditional  sales,  a 
wide  latitude  would  be  offered  for  oppression  in  cases  where  the 
value  of  the  security  is  so  great  that  the  creditor  would  seek  to 
conceal  the  fact  of  indebtedness  rather  than  to  incorporate  it  in 
the  evidence  of  the  agreement.  While,  therefore,  the  fact  that 
there  is  no  promise  on  the  part  of  the  grantor  to  pay  the  debt 
is  a  circumstance  entitled  to  considerable  weight,  as  tending  to 
show  that  the  conveyance  was  not  intended  as  a  mortgage,  and  that 
the  relation  of  debtor  and  creditor  did  not  exist,  it  is  only  one 
of  several  circumstances  to  be  considered,  and  is  not  conclusive.'' 
As  was  remarked  by  Maeshall^  Ch.  J.,  in  the  case  already  cited : 
"  The  want  of  a  covenant  to  repay  the  money  is  not  conclusive 
evidence  that  a  conditional  sale  was  intended,  but  it  is  a  cir- 
cumstance of  no  inconsiderable  importance." 

§  35.  Eemedies  reserved  by  the  contract. — Another  means  of  de- 
termining whether  a  contract  is  a  conditional  sale  or  a  mort- 
gage, though  this  may  perhaps  be  almost  identical  with  the  one 
just  considered,  is  to  inquire  as  .to  which  class  of  contracts  the 
mutual  rights  and  remedies  which  are  reserved  by  it  to  the  parties 
belong.  In  the  case  of  a  mortgage,  the  mortgagee  is  restricted  to 
his  debt  and  interest,  but,  as  an  offset  to  this,  he  ha,s  the  personal 
responsibility  of  the  debtor;  if  the  security  be  greater  in  value 

5  7  Cranch   (U.  S.)   218.  rev'g     16    Hun,     570;     Matthews    v. 

6  Robinson  V.  Cropsey,  3  Edw.  Ch.  Sheehan,  69  N.  Y.  585;  Horn  v.  Ket- 
138;^  Glover  v.  Payn,  19  Wend.  518.      eltas,  46  N.  Y.  605;  Brown  v.  Dewey, 

Personal  ohligation  to  pay  not  a  1  Sandf.  Ch.  56.     See  also  Dougherty 

necessary    element    in    a    mortgage,  v.  McColgan,  6  Gill  &  J.   (Md.)  275; 

See  §  14.                       ,  Flagg    v.    Mann,    14    Pick.     (Mass.) 

7  Morris  v.  Budlong,  78  N.  Y.  543,  467. 
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than  the  debt,  the  mortgagor  receives  the  benefit  of  it ;  but  if  it  be 
less,  he  must  respond  for  the  difference.  The  mortgagor  has  the 
right  of  redemption,  but  the  mortgagee  has  the  right  of  foreclosure, 
and  the  remedies  are  mutual  and  reciprocal.  In  the  case  of  a 
conditional  sale,  on  the  contrary,  the  debt  is  extinguished  by  the 
conveyance,  and  unless  the  grantor  avails  himself  of  the  privilege 
granted  by  the  contract,  the  loss  from  the  decrease  in  value,  or 
the  profit  from  an  increase,  must  belong  to  the  grantee.*  But  this 
test  cannot  be  relied  upon  with  safety,  because  the  right  to  fore- 
close and  to  redeem  do  not  depend  upon  each  other,  and  do  not 
always  co-exist,®  and  there  may  be  a  loan  or  a  debt  without  per- 
sonal liability.^** 

§  36.  Inadequacy  of  price. — Among  the  circumstances  which  are 
of  weight  in  this  class  of  cases,  may  also  be  noted  the  value  of  the 
property  as  compared  with  the  consideration,  and  great  inade- 
quacy of  price  will  be  an  indication  that  a  security  was  intended 
and  not  a  sale.^-'  But  where  the  price  paid  at  the  time  of  the  con- 
veyance is  inadequate,  it  will  not  become  a  mortgage  if  the  grantee 
also  covenants  to  pay  a  further  sum  in  case  the  grantee  does  not 
call  for  a  reconveyance,  for  a  credit  may  be  given  to  the  grantee 
for  the  price,  without  affecting  the  nature  of  the  transfer  as  an  ab- 
solute sale.^^  The  following  is  the  language  of  Chancellor  Wal- 
worth, in  Holmes  v.  Grant  (8  Paige,  243,  258) :  "  There  is 
frequently  great  difiiculty  in  determining  whether  a  conveyance 
was  intended  by  the  parties  as  a  mortgage  or  mere  security  for 
money,  or  as  a  conditional  sale.  But,  as  a  general  rule,  where  the 
contract  and  conveyance  are  made  upon  an  application  for  a  loan 
of  money,  this  court,  for  the  purpose  of  preventing  usury  and 
extortion,  will  construe  it  to  be  a  mortgage,  whenever  the  peiv 
son  to  whom  the  application  for  the  loan  is  made  agrees  to  re- 
ceive back  the  money  advanced,  with  legal  interest,  or  a  larger 
amount,  and  to  reconvey  the  property  within  a  specified  time 
thereafter,  whatever  may  be  the  form  of  the  written  contract,  if.it 

8  Randall  v.  Sanders,  87  N.  Y.  578,  v.  Dewey,  2  Barb.  28 ;  Coburn  v.  An- 
583,  affi'g  23  Hun,  611.  derson,   62   How.   Pr.   268.     See   also 

9  Coote  on  Mortgages,  50.  Turner   v.    Wilkinson,    72   Ala.    361 ; 

10  Brown  v.  Dewey,  1  Sandf.  Ch.  Eeed  v.  Reed,  75  Me.  264 ;  McKinney 
56,  V.    Miller,    19   Mich.    142;    Wharf   v. 

11  Robinson    v.    Cropsey,    2    Edw.      Howell,  5  Binn.    (Pa.)    499. 

Ch.  138;   s.  c.  6  Paige,  480;   Holmes  12  Baker  v.  Thrasher,  4  Den.  493; 

V.  Grant,   8  Paige,  243,  258;    Brown      Quirk  v.  Rodman,  5  Duer,  285. 
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is  apparent  that  the  real  transaction  was  a  loan  of  money.  And 
gross  inadequacy  of  price  is  always  a  strong  circumstance  in  favor 
of  the  supposition  that  a  sale  of  the  property  was  not  intended.^^ 
On  the  contrary,  if  the  consideration  paid  is  about  the  fair  cash 
value  of  the  property,  the  fact  that  there  was  no  contract  for  the 
repayment  of  the  purchase  money  and  interest  which  was  bind- 
ing upon  the  person  making  the  conveyance,  so  as  to  make  his 
general  right  to  redeem  as  a  mortgagor,  and  the  corresponding 
right  of  the  grantee  to  recover  back  his  money  instead  of  keep- 
ing the  land,  mutual  and  reciprocal,  is  a  strong  circumstance  in 
favor  of  construing  the  contract  to  be  a  conditional  sale  and  not 
a  mortgage."  ^^ 

§  37.  The  subsequent  dealings  of  the  parties  with  relation  to  the 
transaction,  in  recognizing  the  existence  of  a  debt  or  otherwise, 
may  be  shown  to  characterize  their  own  understanding  of  their 
contract,  but  it  must  be  remembered  that  the  bargain  received  its 
character  at  its  inception,  and  no  subsequent  event  short  of  a  new 
agreement  can  change  a  security  into  a  sale  or  convert  a  sale  into 
a  security.-'® 

So  also  the  relative  position  of  the  parties  before  and  after 
the  bargain  may  be  considered.  If  the  negotiation  which  pre- 
ceded was  for  a  loan,^®  and  if  the  grantor  Tetained  possession  after- 
ward, these  would  be  circumstances  tending  to  show  that  a  mort- 
gage was  intended,  while,  if  the  grantee  first  made  application 
to  purchase,  and  entered  immediately  into  possession,  the  presump- 
tion would  be  in  favor  of  treating  the  transaction  as  a  sale,  and 
the  agreement  for  repurchase  as  enforceable  only  according  to  its 
terms.^  '^ 

§  38.  Each  case  must  stand  on  its  own  special  circumstancesi. — 
It  will  be  observed  that  the  line  of  distinction  between  what  con- 

13  Brown  v.  Dewey,  2  Barb.  28.  16  Fiedler  v.  Darrin,  59  N.  Y.  441; 
See  also  Klein  v.  MeNamara,  54  Miss.  s.  c.  59  Barb.  651;  Holmes  v.  Grant, 
90;  Critcher  v.  Walker,  1  Murphy  8  Paige,  243;  Tibbs  v.  Morris,  44 
(N.  C.)  488;  4  Am.  Dec.  576;  Wharf  Barb.  139;  Marvin  v.  Prentice,  49 
V.  Howell,  5  Binn.  (Pa.)  499.  Ho-wi.    385.     See    also    Klein    v.    Mc- 

14  See  also  opinion  of  McCoun,  V.  Namara,  54  Miss.  90. 

C,   in   Robinson  v.   Cropsey,  2   Edw.  17  Coburn   v.    Anderson,    62   How. 

Ch.  138,  affi'd  6  Paige,  480;  Randall  Pr.  268;    Holmes  v.  Grant,   8  Paige, 

V.   Sanders,   87   N.  Y.   578,  affi'g  23  243;  Decker  v.  Leonard,  6  Lans.  264. 

Hun,  611.  See    also    Russell-   v.    Southard,     12 

15  Kearney  v.  Macomb,  16  N.  J.  How.  (U.  S.)  139;  Hopper  v.  Smy- 
Eq.  189.  ser,  90  Md.  363;   45  Atl.  206;   Rich 
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stitutes  a  mortgage  and  what  a  conditional  sale,  is  not  very  clearly 
defined,  and  each  case  may  be  said  to  stand  upon  its  own  special 
circumstances.-'®  In  some  cases  it  is  said  that  where  there  is  a 
doubt,  the  instrument  will  be  construed  to  be  a  mortgage,  be- 
cause in  this  way  the  grantee,  who  is  repaid  the  amount  of  his  ad- 
vances and  interest,  cannot  be  grievously  injured,^®  while  in  others 
the  grantor  is  required  to  furnish  ample  proof  before  an  instru- 
ment which  is  absolute  upon  its  face  is  adjudged  to  be  subject  to 
a  right  of  redemption  ;^°  and  where  the  grantor  endeavors  to  show, 
not  only  that  the  instrument  is  a  mortgage,  but  also  that  it  is 
void  for  usury,  the  proof  is  required  to  be  clear  and  convincing.^' 

No  general  rule  of  universal  ap^pication  can  be  found,  except 
that  where  the  evidence  is  such  as  to  create  a  doubt  in  the  mind 
of  the  court,  the  transaction  is  held  to  be  either  a  mortgage^  ^  or 
a  conditional  sale,  according  as  the  rules  governing  the  one  re- 
lation or  the  other  will  serve  the  ends  of  substantial  justice  and 
prevent  fraud  or  oppression. 

Each  case  must  be  decided  in  view  of  the  peculiar  circum- 
stances which  belong  to  it  and  mark  its  character;  the  only  safe 
criterion  is  the  intention  of  the  parties,  and  this  is  to  be  deter- 
mined from  all  of  the  facts  under  which  the  instrument  was  exe- 
cuted, as  well  as  from  the  written  memorials  of  the  transaction.^* 

v.    Doane,    35    Vt.    125;    O'Reilly   v.  Humphrey,   57   Wis.   410;    15  N.   W. 

Donoghue,   Ir.   Eep.,    10    Eq.   73.  394. 

18  Saxton  v.  Hitchcock,  47  Barb.  20  Fullerton  v.  MeCurdy,  55  N.  Y. 
220.  637.     See  also  Chase's  Case,  1  Bland 

19  Matthews  v.  Sheehan,  69  N.  Y.  Ch.   (Md.)  206;   17  Am.  Dec.  277. 
585;    Conover   v.    Palmer,    123    App.  21  Brown  v.  Dewey,  2  Barb.  28. 
Div.  817;   108  N.  Y.  Supp.  480.  22  Stephens  v.  Allen,  11  Oreg.  188; 

See  also  Locke  v.  Palmer,  26  Ala.  3  Pac.  168. 
312;    Turnipseed  v.   Cunningham,   16  See  also  Peugh  v.  Davis,  96  U.  S. 

Ala.   501;    50  Am.  Dec.   190;    Jeffery  336;  Wilkinson  v.  Roper,  74  Ala.  140; 

V.   Robbins,   167  111.   375;    Hughes  v.  Eiland  v.  Radford,  7  Ala.  724;  Pierce 

Schraff,     19    Iowa,    342;     Trucks    v.  v.  Robinson,  13  Cal.  116;  Campbell  v. 

Lindsey,   18  Iowa,  505;   Edrington  v.  Dearborn,  109  Mass.   130;   Cornell  v. 

Harper,  3  J.  J.  Marsh.  353;   20  Am.  Hall,  22  Mich.  377,  383. 
Dec.    145;    Honore    v.    Hutchings,    8  23  Horn  v.  Keteltas,  46  N.  Y.  608 ; 

Bush.  687;   Cornell  v.  Hall,  23  Mich.  Brant    v.    Robertson,    16    Mo.     143; 

377;   Weathersley  v.  Weathersley,  40  Crane  v.  Bonnell,   1  Green.  Ch.  264; 

Miss.    469;    Ketchum    v.    Johnson,    3  Wilhelm  v.  Woodcock,  11  Oreg.  518; 

Green.  Ch.  370;   Crane  v.  Bonnell,  1  5    Pac.    202;    Stephens   v.   Allen,    11 

Green.   Ch.  264;    Reddy  v.  Brick,   42  Oreg.  188;   3  Pac.  168;   Wheeland  v. 

N.  J.  Eq.  218;  6  Atl.  806;  Robertson  Swartz,    1   Yeates,   579;    Hickman  v. 

V.    Campbell,    2    Call.    421;    King   v.  Cantrell,   9  Yerg.   172;    30  Am.   Dec. 

Newman,    2    Munf.    40;    Rockwell    v.  396;  Bennett  v.  Holt,  2  Yerg.  6;  24 
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Where  a  dispute  arises  as  to  whether  a  transaction  is  really  a 
conditional  sale  or  a  mortgage,  the  grantee  has  the  same  right  to 
bring  an  action  to  have  it  adjudged  absolute  as  the  grantor  has  to 
ha,ve  a  right  of  redemption  established.^* 

§  39.  The  mere  fact  that  a  conveyance  with  an  agreement  to  re- 
convey  was  recorded  as  a  mortgage  will  not  impress  that  character 
upon  it.  The  object  of  the  recording  act  was  to  protect  subse- 
quent purchasers  and  incumbrances;  but  an  omission  to  comply 
with  its  provisions  in  recording  a  conveyance  would  not  invalidate 
such  conveyance  as  between  the  parties,  nor  would  an  erroneous, 
recording  thereof  impair  any  existing  right.^^ 

§  40.  Examples  of  conditional  sales  and  mortgages In  Macaulwy 

V.  Porter  (71  N.  T.  173),  a  conveyance  of  property  was  made 
which  was  accompanied  by  the  following  agreement,  executed  by 
the  grantee :  "  In  consideration  of  a  sale  and  conveyance  of  a 
house  and  lot  by  T  to  me  (describing  it),  I,  P,  agree  to  take 
said  property,  subject  to  a  mortgage  of  $1,200;  all  other  in- 
cumbrances and  taxes  to  be  paid  off  by  T ;  and  I  will  pay  her  in 
cash,  $1,300,  and  I  will  sell  the  property,  at  her  discretion  and 
mine,  within  the,  year,  and  divide  the  property  equally-.  I  will 
loan  her  $500  and  take  her  note,  to  be  paid  within  the  year,  or 
sooner,  if  the  property  is  sold.  If  the  property  shall  be  sold 
within  four  months,  I  will  cancel  the  note  and  surrender  it  to 
her.  The  premises  may  be  sold  at  the  option  of  either  party 
for  not  less  than  $4,000.  If  not  sold  within  one  year  from  date, 
all  interest  of  T  in  the  premises  shall  cease."  It  was  held  that 
the  defendant,  P,  under  his  deed,  took  the  fee  of  the  land,  sub- 
ject to  no  other  condition  than  that  he  should  account  for  one- 
half  of  the  profits  on  a  sale  thereof,  if  made  within  a  year, 
and  the  deed  was  properly  recorded  among  absolute  convey- 
ances. The  agreement  was  not  a  defeasance,  which  was  to  render 
the  deed  void  on  the  payment  of  any  sum  of  money,  nor  was  there 
anything  in  the  transaction  in  the  nature  of  a  mortgage.  The 
rlgrantee,  P,  was  not  a  creditor  taking  the  land  to  secure  any  debt. 
ISTo  debt  existed,  or  was  created  in  respect  to  the  $2,500  paid  for 
the  property.     If  the  land  had  depreciated,  the  grantee  would 

Am.  Dee.  455 ;  Eockell  v.  Humphrey,  Jax;kson  v.  Phillips,  9  Cow.  94 ;  Jack- 

57  Wis.  410;  15  N".  W.  394.  son   v.    Richards,    6    Cow.    617,    619; 

24  Rich  V.  Doane,  35  Vt.  124.  Jackson  v.  Burgott,   10  Johns.  457  ;j 

135  Morrison  v.  Brand,  5  Daly,  40;  Jackson  v.  West,  10  Johns.  466. 
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have  had  no  claim  for  reimbursement,  nor  was  any  privilege  re- 
served to  the  grantor  to  redeem  on  payment  of  any  sum.  These 
circumstances  were  declared  by  Eapaxlo,  J.,  to  be  of  great  im- 
portance in  determining  the  character  of  the  transaction. 

In  Palmer  v.  Gurnsey  (7  Wend.  248)  there  was  an  existing/ 
debt.  The  land  was  conveyed,  in  consideration  of  the  debt,  which  ( 
was  evidenced  by  a  note.  The  note  was  surrendered.  An  agree- 
ment which  was  held  to  be  a  defeasance,  was  to  the  effect  that  if 
the  land  should  sell  for  enough  to  pay  the  amount  of  the  debt,  and 
the  prior  mortgages  on  the  premises,  and  the  trouble  of  the  grantee, 
he  would  pay  back  to  the  grantor  all  the  overplus.  There  was  no 
limit  of  time  for  the  sale,  nor  was  the  grantee  to  get  anything  out 
of  it  but  his  debt  and  the  trouble  of  collecting  it.  The  court  held 
that  this  agreement  showed  that  it  was  not  the  intention  of  the 
grantor  to  part  with  any  more  of  his  interest  than  enough  to  sat- 
isfy the  plaintiff's  debt  and  the  prior  mortgages,  and  therefore  it 
was  intended  only  as  security  for  the  debt.  This  ruling  would 
have  led  to  the  conclusion  that  the  grantor  might  have  redeemed, 
and  it  was  applied  to  the  case,  by  holding  that  the  debt  was  not 
extinguished  by  the  conveyance,  though  the  note  was  surrendered, 
and  that  the  payee  could  recover  on  the  note,  the  whole  value  of 
the  property  having  been  consumed  by  the  prior  mortgages. 

That  case  was,  however,  disapproved  in  the  subsequent  case  of 
Baker  v.  Thrasher  (4  Den.  493).  In  that  case,  an  absolute  deed 
was  accompanied  by  a  covenant,  reciting  that  the  deed  had  been 
given  for  the  purpose  of  paying  a  debt,  and  agreeing  that  if  the 
grantor  could  find  a  purchaser  within  a  year,  the  grantee  would 
convey  to  such  purchaser  for  the  amount  of  the  debt  and  interest ; 
but  that  if  the  sale  should  not  be  made  within  a  year,  the  grantee 
would  pay  for  the  land  such  additional  sum  as  might  be  fixed  by 
appraisers.  It  was  held  that  this  agreement  did  not  make  the 
deed  a  mortgage,  there  being  no  condition  under  which  the  title 
could  ever  be  revested  in  the  grantor,  but  it  being  intended  to  re- 
main in  the  grantee,  or  the  person  to  whom  he  might  convey.^* 

In  Conway  v.  Alexander  (Y  Cranch,  218),  land  had  been  con- 
veyed to  a  third  person  in  trust,  to  reconvey  to  the  grantor,  if  he 
should  repay  the  purchase  money  before  a  day  named,  and,  if  not, 
then  to  convey  to  the  purchaser.     The  money  was  not  tendered  at 

26  Per  Eapallo,  J.,  in  Macaulay  also  Eue.  v.  Doll,  107  111.  275;  Eckert 
V.   Porter,   71   N.   Y.    173,    179.     See      v.  McBee,  27  Kans.  232. 
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the  time  provided.  There  was  no  bond  or  other  evidence  of  deht, 
and  the  court  held  the  transaction  to  be  a  conditional  sale  and  not 
a  mortgage.  ' 

Where  a  person  negotiated  v^ith  the  owner  of  land  for  its  pur- 
chase, but,  being  unable  to  pay  the  price,  induced  a  third  person  to 
become  the  purchaser,  who,  at  the  time,  stated  if  he  would  make 
certain  payments  at  a  specified  time,  he  would  convey  the  prop- 
erty to  him,  it  was  held  that  the  transaction  was  an  absolute  pur- 
chase with  a  parol  conditional  agreement  of  sale  and  not  a  mort- 
gage." 

The  owner  of  a  farm  contracted  with  a  person  to  procure  a  pur- 
chaser upon  the  agreement  that  he  should  have  all  he  could  obtain 
over  $2,000  for  his  trouble.  To  give  efFect  to  this  agreement,  the 
farm  was  conveyed  to  the  person  intending  to  act  as  a  broker,  who 
reconveyed  on  condition  that  the  reconveyance  was  to  be  void  on 
repayment  of  $2,000.  The  reconveyance  was  held  to  be  a  con- 
ditional sale  and  riot  a  mortgage.^® 

A  conveyance  of  a  leasehold  and  personal  property  made  by  a 
creditor  to  a  debtor,  upon  the  terms  that  the  indenture  is  to  be 
void  if  the  grantee,  his  executors  or  assigns,  should  omit  to  pay 
certain  debts,  is  not  a  mortgage,  but  a  conveyance  upon  condition 
to  be  avoided  by  proof  of  the  omission  to  pay  the  debts.^® 

27  Hill  V.  Grant,  46  N.  Y.  496.  29  Hagthrop  v.  Veale,  7  Gill  &  J. 

28  Porter  v.  Nelson,  4  N.  H.  130.         (Md.)   13;  26  Am.  Dec.  594. 
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EQUITABLE    MORTGAGES. 

§  41.  Definition  of  an  equitable  mortg^age — There  is  a  class  of 
liens  -which  are  known  by  the  name  of  "  Equitable  Mortgages." 
They  differ  from  mortgages  in  the  fact  that  there  is  no  conveyance 
of  the  land,  either  absolute  or  conditional,  and  the  lien  arises  un- 
der the  contract  or  agreement  of  the  parties.  An  absolute  con- 
veyance v?ith  a  parol  defeasance  is,  properly  speaking,  a  mortgage, 
and  is  governed  by  all  of  the  rules  which  apply  to  a  mortgage  in 
any  other  form ;  but  such  contracts  are  often  spoken  of  as  equi- 
table mortgages,  in  order  to  distinguish  them  from  mortgages  in 
which  the  defeasance  is  incorporated  in  the  conveyance.  A  better 
term  to  apply  to  such  securities  might  be  to  designate  them  as 
conveyances  which  are  equitably  mortgages;  but  the  ordinary 
term  of  equitable  >  mortgages  is  convenient  and  need  not  be  mis- 
understood. 

An  equitable  mortgage  of  the  kind  which  it  is  now  proposed  to 
discuss  is  a  lien  upon  real  estate,  not  created  by  a  conveyance  from 
the  mortgagor,  of  such  a  character  that  it  is  recognized  in  equity 
as  a  security  for  money,  and  is  treated  in  equity  in  some  respects 
as  a  mortgage.-' 

Equitable  mortgages  are  simply  securities  by  which  no  legal 
interest  in  the  property  mortgaged  passes  to  the  creditor,  and  thus 
include  those  transactions  in  which  property,  or  the  evidences  of 
property,  come  into  the  hands  of  the  creditor,  upon  a  written  or 
verbal,  express  or  implied,  agreement  that  such  property  shall  be 
answerable  for  the  debt,  as  well  as  those  transactions  in  which  the 
intention  or  duty  of  creating  a  charge  on  property  is  held  to  arise 
from  an  express  or  implied  contract  to  render  that  property  liable.'' 

EQUITABLE   MOETGAGES   BY  DEPOSIT   OP   TITLE   DEEDS. 

§  42.  English  rule. — A  common  mode  of  creating  such  a  lien  in 
England  is  by  a  deposit  of  title  deeds  as  security  for  a  loan  of 
money.  In  the  absence  of  a  recording  act,  and  where  a  vendor 
or  mortgagor  of  land  is  required  to  produce  the  evidences  of  his 
title  on  every  transfer  or  mortgage  of  his  property,  such  a  pledge 
may  be  a  convenient  and  safe  way  for  securing  a  loan.     It  has 

1  Bou-vier's  Law  Diet.  N.   E.   269 ;    Preston   v.   D'Ambrosio, 

2  Fisher    on    Mortgages,    51.     See      46  Misc.  E.  523;  95  N.  Y.  Supp.  70. 
Dyke  v.  Spargur,  143  N.  Y.  651;  38 
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been  held  not  to  be  an  invasion  of  the  statute  of  frauds,  and  the 
English  courts  of  equity  have  sustained  the  right  of  the  lender  to 
retain  the  deeds  until  the  loan  was  repaid,  and  have  enforced  the 
lien  by  a  sale  of  the  land.^  In  the  absence  of  proof  to  the  con- 
trary, evidence  of  an  advance  of  money  and  the  finding  of  title 
deeds  of  the  borrower  in  the  possession  of  the  lender  have  been 
held  to  establish  an  equitable  mortgage.* 

§  43.  Rule  in  this  State. — Where  a  recording  act  is  in  full  force, 
and  where,  consequently,  the  possession  of  title  deeds  is  a  matter 
of  small  importance,  their  deposit  would  constitute  but  a  slight 
security;^  and  in  this  State  the  doctrine  of  equitable  mortgage 
by  deposit  of  title  deeds  is  almost  unknown,  because  we  have  no 
practice  of  creating  liens  in  this  manner.^  The  mere  fact  that 
title  deeds  were  found  in  the  possession  of  the  creditor  would  cer- 
tainly afford  no  presumption  of  lien,  and  it  is  a  question  fairly 
open  for  dispute  as  to  whether  the  doctrine  can  exist  under  our 
statutes.'^ 

§  44.  The  ca^e  of  Rockwell  v.  Hobby  s  goes  farther  toward  sus- 
taining the  doctrine  of  equitable  lien  by  deposit  of  title  deeds 
than  any  other  reported  decision  in  this  State.  In  that  ease  a 
son  paid  a  mortgage  incumbrance  on  his  mother's  property  with 
his  own  money,  and  took  a  receipt  in  his  own  name ;  the  mortgage 
was  not  cancelled  or  discharged.  There  were  strong  equitable 
considerations  in  his  favor,  and  though  the  evidence  was  vague, 
it  appeared  to  be  probable  that  an  assignment  of  the  mortgage 
either  was  made,  or  was  intended  to  have  been  made.  The  par- 
ties to  the  transaction  were  dead,  but  the  mother's  unrecorded  title 
deed  to  the  property  was  found  in  the  possession  of  the  son's  rep- 
resentatives ;  and  as  one  ground  for  doing  justice  in  the  case,  the 
vice-chancellor  held  that  this  was  evidence  sufficient  to  sustain  the 
lien.     The  decision  was  plainly  a  fair  and  just  one,  but  no  sub- 

3Coote  on  Mortgages,  248;  Fisher  6  Stoddard  v.  Hart,  23  N.  Y.  561. 

on  Mortgages,  51  et  seq.  See  also  Berry  v.  Mutual  Ins.  Co.,  2 

4  Rockwell  v.  Bjhhj,  2  Sandf.  Ch.      Johns.  Ch.  603. 

9,  and  cases  cited;  Day  v.  Perkins,  2  7  It   does   not   exist   in   Tennessee. 

Sandf.    Ch.    359;    Eay   v.    Adams,    4  Meador  v.  Meador,  3  Heisk.   (Tenn.) 

Hun,   332;    James  v.  Morey,   2  Cow.  562;  nor  in  Massachusetts,  Ahrend  v. 

246;    Carpenter    v.    O'Dougherty,    67  Odiorne,  118  Mass.  261. 

Barb.  397.  8  2  Sandf.  Ch.  9. 

5  Berry    v.    Mutual    Ins.     Co.,    2 
Johns.  Ch.  603. 
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sequent  case  has  followed  it  to  the  extent  of  its  full  claims.  It 
is  criticised  in  Bowers  v.  Johnson  (49  N.  Y.  432),  and,  in  that 
case,  where  an  advance  of  money  was  shown,  coupled  with  the  pos- 
session by  the  lender  of  a  mortgage  belonging  to  the  borrower, 
it  was  held  that  there  was  no  presumption  that  the  mortgage  had 
been  deposited  with  him  as  collateral  security.  It  was  observed 
by  the  court  that  the  case  of  Rockwell  v.  Hohhy  (supra)  might 
well  stand  upon  its  own  special  circumstances,  but  that  since  mort- 
gages are,  in  this  State,  rarely  transferred  by  an  agreement  and 
delivery  without  writing,  in  the  absence  of  written  evidence  there 
is  a  presumption  against  any  transfer. 

§  45.  In  Hackney  v.  Vrooman,®  a  bond  and  mortgage  were  foimd, 
after  the  mortgagor's  death,  in  a  tin  box,  containing  paid  notes, 
papers  of  old  dates,  bills  of  goods,  old  outlawed  notes  due  him, 
and  other  miscellaneous  papers;  and  this  fact,  with  proof  of  a  de- 
clared intention  of  the  mortgagee  to  give  the  bond  and  mortgage 
to  his  daughter,  who  was  the  wife  of  the  mortgagor,  was  held  to 
be  sufficient  to  establish  such  gift. 

The  delivery  of  a  contract  for  the  purchase  of  lands  by  the  pur- 
chaser to  a  third  person  as  security  for  becoming  a  guarantor  for 
such  purchaser,  and  without  any  written  assignment,  constitutes 
an  equitable  mortgage.^"  So,  an  assignment  of  a  certificate  of 
entry  upon  lands  of  the  United  States  as  security  for  a  debt  has 
been  held  to  create  an  equitable  lien  upon  the  land.^* 

§  46.  When  an  agreement  for  a  lien  upon  land  is  enforced  in 
equity  as  a  lien. — It  has  been  said  that  an  agreement  for  a  mort- 
gage is,  in  equity,  a  specific  lien  upon  the  land.^^ 

An  equitable  mortgage  may  be  established  by  any  writing  from 
which  the  intention  to  mortgage  may  be  gathered.^* 

In  an  early  case  in  this  state  it  was  decided  that  such  a  con- 
tract, to  be  valid,  must  be  in  writing  and  that  the  advancing  of 

9  62  Barb.  650.  Supp.  722,  holding  that  failure  to  de- 

10  Allen  V.  Woodruff,  96  111.  11.  mand  execution  of  mortgage  at  once 

11  Hill  V.  Eldred,  50  Cal.  398;  only  affects  the  right  as  against  a 
Storer  v.  Bounds,  1  Ohio  St.  107.  bona  fide  purchaser;  Burdick  v.  Jack- 

12  Payne  v.  Wilson,  74  N.  Y.  348;  son,  7  Hun,  488.  See  also  Bloom  v. 
In  the  matter  of  Howe,  1  Paige,  125,  Noggle,  4  Ohio  St.  45. 

130;  19  Am.  Dee.  395;  White  v.  Car-  13  Payne  v.  Wilson,  74  N".  Y.  348, 

penter,  2  Paige,  264;  People  v.  Wood-      aff'g  11  Hun,  302. 
ruff,  75  App.  Div.  90,  722;  77  N.  Y. 
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money  is  not  such  a  part  performance  as  will  take  the  case  out  of 
the  statute  of  frauds.^* 

Exceptions  to  this  rule  were  found  in  cases  where  there  was 
an  element  of  accident,  fraud  or  mistake,  and  where,  upon  the 
well  established  principles  of  courts  of  equity,  relief  might  be 
given.  ^^ 

Subsequently  in  the  case  of  Sprague  v.  Cockran,^^  decided  by 
the  court  of  appeals  in  1893,  the  contrary  ■  doctrine  was  clearly 
enunciated,  the  court  saying  "The  doctrine  of  equitable  mort- 
gages is  not  limited  to  written  instruments  intended  as  mortgages, 
but  which  by  reason  of  formal  defects  cannot  have  such  operation 
without  the  aid  of  the  court,  but  also  to  a  very  great  variety  of 
transactions  to  which  equity  attaches  that  character.  It  is  not 
necessary  that  such  transactions  or  agreements  as  to  lands  should 
be  in  writing  in  order  to  take  them  out  of  the  operation  of  the 
Statute  of  Frauds  for  two  reasons,  first,  because  they  are  com- 
pletely executed  by  at  least  one  of  the  parties  and  are  no  longer 
executory,  and,  secondly,  because  the  statute  by  its  ovsm  terms  does 
not  affect  the  power  which  courts  of  equity  have  always  exercised 
to  compel  specific  performance  of  such  agreements." 

Thus  an  agreement  to  give  a  lien  upon  land  to  secure  money 
to  be  expended  in  improving  it,  followed  by  an  actual  expenditure 
of  the  money,  and  the  improvement  contemplated,  is  so  far  per- 
formed that  equity  does  not  regard  the  Statute  of  Frauds  as  a 
defense  to  an  action  to  enforce  the  agreement.^'' 

An  agreement  in  writing,  upon  a  valuable  consideration,  to  give 
a  mortgage,^®  or  a  mortgage  defectively  executed,  or  an  imperfect 
attempt  to  create  a  mortgage,  or  to  appropriate  specific  property 
to  the  discharge  of  a  particular  debt,  will  create  a  lien  in  equity, 
the  rule  being  founded  upon  the  maxim  that  a  court  of  equity 
looks  upon  things  agreed  to  be  done  as  actually  performed.^®     A 

14Marquat    v.    Marquat,    7    How.  Wend.   236;    Kendall  v.   Mebuhr,   45 

Pr.  417.     See  Price  v.  Cutis,  28  Ga.  N.    Y.    Super.    Ct.   542;    Whiting   v. 

142;  Dean  v.  Anderson,  34  N.  J.  Eq.  Eichelberger,    16   Iowa,   422;    Hamil- 

496,  and  cases  collected  by  reporter  ton  v.   Hamilton,   162   Ind.   430;    70 

in  note.  N.   E.   535;    Chadwick  v.   Clapp,   69 

15  Ray  V.  Adams,  4  Hun,  332.  111.     119;     Wliitney    v.    Foster,     117 

16  144  N.  Y.  104;  39  N.  E.  1000.  Mich.    643;    76    N.    W.    114;    In   re 

17  Smith  V.  Smith,  125  N.  Y.  224;  Hurley,  1  Ir.  488. 

Perry  v.  Board  of  Missions,  102  N.  Y.  19  Sprague  v.  Cochran,  144  N.  Y. 

99.  104;   38  N.  E.   1000;   Atlantic  Trust 

18  Burdick  v.  Jackson,  7  Hun,  Co.  v.  Tilden,  167  N.  Y.  532,  aff'g  50 
488;    Lynch    v.    Utica    Ins.    Co.,    18  App.  Div.  623;  60  N.  E.  1106;  Payne 
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contract,  however,  to  give  a  mortgage  upon  the  happening  of  some 
possible  event  in  the  future  is  an  executory  contract  and  not  an 
equitable  mortgage,^"  although  upon  the  occurrence  of  the  event 
specified  the  existence  of  an  equitable  lien  is  recognized.^^ 

§  47.  If  the  agreement  for  a  lien  be  in  writing,  a  court  of  equity 
■will  not  be  embarrassed  by  its  being  in  a  form  somewhat  unusual, 
and  when  it  is  plain  that  the  parties  intended  to  impose  a  charge 
upon  land  as  a  security  for  the  performance  of  their  engagements, 
the  agreement  will  be  treated  as  conferring  rights  similar  to  those 
ordinarily  evidenced  by  a  mortgage. ^^  So  an  attempt  to  make  a 
legal  mortgage,  which  fails  for  want  of  some  solemnity,  is  valid  in 
equity.^^  The  same  rule  will  hold  where  the  patties  do  not  ex- 
plicitly so  contract,  but  it  is  manifestly  equitable  that  the  land 
should  be  charged.  For  example,  in  a  case  where  two  owners  of 
adjoining  parcels  of  land  mortgaged  both  parcels  to  secure  the 
debt  of  one,  who  gave  his  bond  to  the  other,  conditioned  to  pay  the 
whole  debt,  it  was  held  that  this  bond  created  an  equitable  mort- 
gage and  might  properly  be  recorded.^* 

It  has  been  said  that  an  agreement  for  a  lien  ot  charge  in  rem, 
constitutes  a  trust,  and  is  governed  by  the  genetal  rules  applicable 
to  trusts.  ^^ 

§  48.  Examples  of  Equitable  Iiens.28 — ^Whei'e  a  married  woman 
purchased  land  and  gave  her  note  therefor,  in  which  she  said: 
"For  the  payment  of  which  I  hereby  pledge  my  ^ole  and  separate 
estate,  being  514  West  Forty-third  Street,"  the  lien  of  the  vendor 
was  enforced  by  a  sale.^'^ 

V.   Wilson,   74  N.  Y.   348;    National  22  Chase  v.  Peck,  21   N.  Y.  581; 

Bank  of  Norwalk  v.  Lanier,  7  Hun,  t)e   Pierrea  v.   Thorn,   4   Bosw.   266; 

623;  Burdick  v.  Jackson,  7  Hun,  488;  Seymour  v.  The   Canandaigua  E.   E. 

Burger  v.  Hughes,  5  Hun,  180;  Stew-  Co.,  14  How.  Pr.  531;  Lynch  v.  Utica 

art  V.  Hutchinson,  29  How.  Pr.  181.  Ins.   Co.,   18  Wend.   236;    Stewart  v. 

20  Mathews    v.    Damainville,     100  Hutchins,  6  Hill,  143. 

App.  Div.  311;  91  N.  Y.  Supp.  524;  23  Payne  v.  Wilson,  74  N.  Y.  348, 

reversing    43    Misc.    546;    89    N.    Y.  aff'g  11  Hun,  302. 

Supp.  493.  24  Hoyt  v.  Doughty,  4  Sandf.  462. 

A    contract    for    alterations    of    a  25  Fletcher  v.  Morey,  2  Story   (U. 

luilding  which  provides  that  the  con-  S.  0.  C.)   555. 

tractor  is  to  take  a  second  mortgage  26  Agreements  to  purchase  on  be- 
in    lieu    of    final     payment     is    not  half  of  another  and  to  hold  title  un- 
an  equitable  mortgage.     Davidson  v.  til    advances    be    paid    are    equitable 
Fox,   65    App.    Div.   262;    73   N.   Y.  mortgages.     See  §  13. 
Supp.  533.  27Mears   v.   Kearney,    1    Abb.   N. 

21  People     ex     rel.     Mathews     v.  Gas.  303. 
Woodruff,  75  App.  Div.  90;  77  N.  Y. 

Supp.  722. 
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The  failure  of  an  agreement  to  give  a  mortgage  "  on  one  of  the 
thirteen  houses  now  being  erected "  to  point  out  a  particular 
house  has  been  held  not  to  impair  the  effect  of  such  agreement  as 
an  equitable  mortgage.^*  So  a  declaration  in  a  promissory  note 
executed  by  a  mortgagor  to  a  mortgagee  that  it  "  shall  be  covered 
by  the  mortgage,"  or  "  shall  be  subject  to  the  mortgage,"  shovFS  an 
intention  to  make  the  mortgage  a  valid  security  for  the  debt  and 
creates  an  equitable  lien  or  mortgage  on  the  premises  for  its  pay- 
ment,^® even  though  the  debt  which  the  mortgage,  at  its  inception, 
was  intended  to  secure,  has  been  paid.^° 

An  agreement  to  give  a  mortgage  upon  a  vested  interest  in 
realty  and  personalty,  not  reducible  to  possession  until  the  death 
of  a  third  party  is  an  equitable  mortgage.^  ^ 

A  covenant  by  a  debtor  with  his  creditor  to  purchase  certain 
lands  and  then  to  mortgage  them  to  him,  will  be  enforced  in  a 
court  of  equity  by  a  decree  of  sale.^^ 

An  agreement  betvi^een  vendor  and  vendee  that  the  latter  shall 
execute  to  the  former  a  mortgage  upon  the  land  to  secure  payment 
of  the  purchase  money,  will  give  to  the  vendor  or  his  assigns  the 
same  rights  in  equity  as  if  the  mortgage  had  been  executed.^® 

Where,  by  a  contract  for  the  sale  of  land,  the  vendor  retains  the 
title  as  security  for  the  unpaid  purchase  money,  and  the  vendee 
executes  his  notes  therefor,  the  contract  and  notes  may  be  sold 
and  enforced  in  equity  as  a  mortgage.®* 

A  deed  with  stipulation  that  the  title  shall  not  vest  in  the 
grantee  until  the  purchase-money  is  fully  paid  is  an  equitable  mort- 
gage in  favor  of  the  grantor.^® 

An  equitable  mortgage  in  favor  pf  a  tenant  in  open  possession 
is  also  created  when  the  landlord  consents  to  a  modification  of  the 
lease  by  agreeing  that  the  former  shall  remain  in  possession  until 
a  debt  due  from  the  landlord  to  him  shall  be  paid.®® 

28  Payne  v.  Wilson,  74  N.  Y.  348,  32  Wright  v.  Shumway,  1  Bliss, 
aff'g  11  Hun,  302.  (U.  S.  C.  C.)   23;   2  Am.  Eep.  20. 

29  Butts  V.  Broughton,  72  Ala.  33  Richardson  v.  Hamblett,  33 
294.  Ark.  237. 

30  Peckham  V.  Haddock,  36  111.  39.  34  Wright  v.  Troutman,  81  111. 
See  also  Prickett  v.  Seybert,  71  Ala.  374. 

194;    Bryant    V.    Stephens,    58    Ala.  35  Pugh  v.  Holt,  27  Miss.  461. 

636;    Waddell    v.    Carlock,    41    Ark.  36  Schneider  v.  Mahl,  84  App.  Div. 

523.  I;  82  N.  Y.  Supp.  27. 

SlTilden   v.   Tilden,   26   Misc.   R. 
672;  57  N.  Y.  Supp.  864. 
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In  Perry  v.  Board  of  Missions,  etc.,  of  Albany^''  a  conveyance 
was  made  to  a  religious  corporation  of  a  dwelling-house,  which 
was  intended  to  be  used  as  a  residence  for  a  bishop.  The  trustees 
of  the  corporation  passed  a  resolution  that  the  property  be 
mortgaged  for  the  payment  of  the  sum  required  for  repairs  and 
fitting  it  up  for  the  desired  purpose.  In  reliance  upon  this  reso- 
lution the  plaintiff  incurred  expense,  and  it  was  held  that  he  had 
an  equitable  lien.  It  was  also  declared  by  the  court  that  the 
plaintiff's  case  was  within  the  general  doctrine  of  equity  which 
gives  a  right  equivalent  to  a  lien,  when  in  no  other  way  the  rights 
of  parties  can  be  secured.  Where  upon  receiving  a  grant  of  land 
the  grantee  executed  an  agreement,  not  under  seal,  to  support  and 
maintain  the  grantor,  pledging  for  that  purpose  the  produce  of 
the  land,  and  in  case  that  proved  insuiScient,  appropriating  the 
entire  fee,  this  agreement  is  an  equitable  mortgage  of  the  land.^* 

§  49.  Xien  reserved  in  deed  of  conveyance. — A  lien  upon  lands 
may  also  be  created  by  a  reservation  in  the  deed  of  conveyance,^® 
and  a  charge  for  the  support  of  a  third  person,  when  so  reserved, 
has  been  held  to  be  valid.*"  A  lien  so  reserved,  by  express  terms, 
is  more  than  a  vendor's  implied  lien,  and  is  not  lost  by  assignment 
of  the  notes  given  for  the  debt,  but  passes  to  the  assignee.*^ 

§  50.  A  writing  properly  authenticated  by  which  an  equitable 
lien  is  created  may  be  recorded  in  like  manner  as  a  technical  mort- 
gage, and  its  record  will  confer  the  same  rights  as  to  priority 
over  subsequent  incumbrances.*^  Where,  however,  by  the  terms 
of  an  agreement,  the  giving  of  the  mortgage  is  contingent  upon 
the  happening  of  certain  events  in  the  future,  such  agreement 
will  be  regarded  simply  as  an  executory  contract,  the  recording 
of  which  is  not  notice.**  An  equitable  mortgage  of  a  vested  in- 
terest in  realty  and  personalty  not  reducible  to  possession  until 
the  death  of  a  third  party  need  not  be  filed  as  a  chattel  mortgage 
in  order  to  render  it  enforceable  between  the  parties  and  against 
subsequent  transferees  or  lienors  who  are  not  purchasers  for  value. 

37  102  N".  Y.  99;  6  N.  E.  116.  57  Cal.  467;   Markoe  v.  Andras,  67 

38  Chase  v.  Peck,  21  N.  Y.  581.  111.  34. 

39Dingley  v.  Bank  of  Ventura,  57  42  Hunt  v.  Johnson,  19  N.  Y.  279; 

Cal.  467.  Crane  v.  Turner,  7  Hun,  357;   Park- 

40  Borst  V.  Croramie,  19  Hun,  209.  ist  v.  Alexander,  1  Johns.  Ch.  394. 

41  Payne  V.  Wilson,  74  N.  Y.  348.  43  Mathews  v.  Damainville,  100 
See  also  Dingley  v.  Bank  of  Ventura,  App.  Div.  311;  91  N.  Y.  Supp.  524. 
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Such  purchasers  who  have  recorded  their  conveyances  vs^ill  not, 
however,  be  protected  so  far  as  their  claims  may  be  inequitable 
but  only  for  actual  advances  and  lawful  interest  thereon.** 

§  51.  liens  created  by  parol — ^While  a  parol  agreement  to  ex- 
ecute a  mortgage  unaccompanied  by  part  performance  will  not 
create  a  lien  on  the  land  as  between  the  parties  to  it,  because  of 
our  statute  of  frauds,  this  is  a  rule  of  evidence,  merely,  and  a 
subsequent  performance  of  the  agreement  vdll  be  valid  for  some 
purposes  as  of  the  time  when  the  parol  promise  was  given.  This 
rule  was  applied  in  a  case  under  the  bankruptcy  law,  when,  but 
for  the  previous  parol  agreement,  the  mortgage  would  have  been 
void  as  to  creditors.*^ 

When  a  mortgage  was  executed  by  a  corporation  for  part  of 
the  purchase  price  of  chattels  purchased  by  it,  and  the  mortgage 
was  void  because  of  a  statute  prohibiting  the  executing  of  mort- 
gages by  the  corporation,  the  lien  was  sustained  on  the  ground 
that  the  essence  of  the  transaction  between  the  parties  was  to 
transfer,  not  a  complete  title,  but  a  mere  right  to  redeem,  from 
the  mortgage.*® 

§  52.  Specific  Performance — A  parol  agreement  to  give  a  mort- 
gage upon  real  estate,  in  the  absence  of  a  part  performance, 
establishes  no  grounds  for  the  maintenance  of  an  action  to  obtain 
specific  performance  of  the  agreement  and  for  a  judgment  of 
foreclosure  and  sale  of  the  premises.*'^  A  present  valuable  con- 
sideration as  distinguished  from  a  past  undebtedness  is  necessary 
in  order  to  make  the  specific  performance  of  such  an  agreement 
enforcible  in  a  court  of  equity.**  What  part  performance  has 
taken  the  original  agreement  out  of  the  Statute  of  Frauds,  a 
subsequent  verbal  agreement  to  give  a  valid  mortgage  in  place  of 
one  which  is  worthless,  being  a  mere  modification  of  the  original 
agreement  will  be  enforced.*^  In  the  case  of  an  agreement  to 
execute  a  mortgage  on  real  estate  to  secure  a  contractor  who  has 
erected  a  building  thereon,  it  is  decided  that  it  is  incumbent  on 
such  contractor  to  show  full  performance  on  his  part  or  to  justify 
his  failure  so  to  do.^" 

44  Tilden    v.   Tilden,   26   Misc.    R.  48  Dempaey  v.  MeKenna,  18  App. 
672;  57  N.  Y.  Supp.  864.                            Div.  200;  45  N.  Y.  Supp.  973. 

45  Burdick  v.  Jackson,  7  Hun,  488.  49  Roberge   v.    Winne,    144   N.   Y. 
46Coman  v.  Lakey,  80  N.  Y.  345.       709;  39  N.  E.  631. 

47Ladd   v.    Stevenson,    112   N.   Y.  50  Flanders    v.    Rosoff,    111    App. 

325;  19  N.  E.  842.  Div.  1;   97  N.  Y.  Supp.  514,  holding 
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THE   LIEW   OF  A   VEJSTDOK  FOE   UNPAID   PDECHASE    MONET. 

§  53.  Nature  of  the  Lien. — The  vendor,  upon  the  sale  of  real 
estate,  has  in  all  cases  an  equitable  lien  upon  the  estate  sold, 
for  the  unpaid  purchase  money,  as  between  himself  and  the  vendee, 
unless  there  is  either  an  express  or  implied  agreement  to  waive 
such  lien.®^  Prima  facie  the  purchase  money  is  a  lien  on  the 
land,  and  it  lies  with  the  purchaser  to  show  that  the  vendor  agreed 
to  rest  on  other  security.^^ 

The  lien  does  not  exist  in  favor  of  a  person  who  advances 
money  to  purchase  lands,  but  only  between  the  venHor  and  vendee 
and  the  persons  representing  them,  and  then  only  for  the  purchase 
money.^^  But  the  fact  that  the  vendor,  at  the  request  of  the 
vendee,  gives  the  deed  in  the  name  of  the  vendee's  wife,  does  not 
preclude  the  vendor  from  enforcing  his  lien.^* 

Where  one  conveys  his  interest  in  copartnership  lands  to  a  co- 
partner, he  is  entitled  to  a  vendor's  lien,  on  the  death  of  the  CO'^ 
partner,  before  payment,  in  the  absence  of  fraud  and  there  being 
no  creditors  of  the  deceased's  estate.^^ 

.A  vendor's  lien  extends  to  equitable  titles,  subject  to  the  risk 
that  bona  fide  purchasers  from  the  legal  holder  may  intervene.'^ 

The  vendor  has  the  same  lien  while  the  contract  is  executory, 
and  may  have  the  land  sold  in  discharge  of  the  lien  if  such  remedy 
is  required  for  his  protection.^'' 

that  in  the  absence  of  such  proof  the  man  v.  Liggett,  41  Ark.  292;  Pitts  v. 

complaint   is   properly   dismissed.  Palmer,  44  Miss.  247. 

51  Bach  V.  Kidonsky,  186  N.  Y.  53  McKay  v.  Green,  3  Johns.  Ch. 
368;  78  N.  E.  1088;  Seymour  v.  Mc-  56.  See  also  Marquat  v.  Marquat  7 
Kinstry,  106  N.  Y.  230;  12  N.  E.  How.  (U.  S.)  417;  Pettus  v.  McKin- 
348;  14  N.  E.  94;  Bennett  v.  ney,  74  Ala.  108.  In  some  States  it 
Murphy,  123  App.  Div.  102;  108  N.  exists  in  favor  of  a  third  person  who 
Y.  Supp.  231;  Berger  v.  Woldbaum,  advances  purchase  money.  Barrett  v. 
46  Misc.  E.  4;  93  N.  Y.  Supp.  352.  Lewis,     106    Ind.    120;     Divenger    v. 

The    question    as    to    whether    the  Branigan,     95     Ind.     221.     In    other 

vendor  has  waived  Ms  lien  is  one  of  States    it    is    not   recognized    at    all. 

fact  upon  which  the  determination  of  Moore  v.  Ingram,  91  N.  C.  376;  Hos- 

the    referee    is    conclusive.     Boies    v.  kins  v.  Wall,  77  N.  C.  249;  Smith  v. 

Benhara,    127   N.   Y.    620;    28   N.   E.  High,     85     N.     C.     93;      Kelly     v. 

657.  Ruble,  11  Oreg.  75. 

52  Hubbell  v.  Hendrickson,  175  N.  54  Williams  v.  Crow,  84  Mo.  298. 
Y.    175;    67    N.    E.    302;    Garson    v.  55  Reese  v.  Kinlcead,  18  Nev.  126; 
Green,    1    Johns.    Ch.    308;    Clark   v.  1  Pac.  667. 

Hall,  7  Paige,  382.     See  also  Steph-  56  Ortmann  v.  Plummer,  52  Mich, 

ens  V.  Shannon,  43  Ark.  464;   Chap-      76;   17  N.  W.  703. 

57  Kerngood  v.  Davis,  2  S.  C.  183. 
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§  54.  Debt  bairred  by  limitation. — A  vendor's  lien  is  a  mere 
equity  in  favor  of  the  vendor  and  his  legal  representatives,  the 
effect  of  vs'hich  is  to  preserve  to  him  and  them  a  qualified  title 
to  the  land,  until  its  price  has  been  paid;  it  cannot  exist 
apart  from  the  debt,  and  when  the  statute  of  limitations  runs 
against  the  debt  the  lien  also  ceases  to  have  any  force.^*  Where 
a  judgment  is  obtained  on  a  purchase-money  note  preserving  it 
from  the  statute  of  limitations,  the  lien  is  also  preserved.  °^  If 
the  circumstances  of  the  case  are  such  that  the  vendor  of  the  land 
vifould  not  be  barred  by  the  statute  of  limitations,  a  person  who 
has  acquired  his  rights  would  not  be.*" 

§  55.  lien  lasts  until  debt  is  paid. — It  may  also  be  said  that  un- 
less there  be  a  waiver,  express  or  implied,  the  lien  remains  so 
long  as  the  debt  lasts.  Thus,  where  the  vendor  and  vendee  be- 
fore full  performance  of  the  contract  made  a  usurious  agreement, 
and  the  mortgage  given  in  pursuance  of  that  agreement  was  set 
aside,  it  was  held  that  the  original  debt  was  not  invalidated,  and 
that  the  unpaid  purchase  money  remained  an  equitable  lien  upon 
the  land.^^  So,  where  a  bond  and  mortgage  for  the  purchase 
money  was  defectively  executed,  a  vendor's  lien  was  enforced.*^ 
So,  also,  where  by  the  fraud  of  the  vendee,  a  part  of  the  price  of 
the  land  sold  in  fact  remained  unpaid,  although  the  vendor  sup- 
posed it  had  been  paid  in  full  at  the  time,  there  is  no  waiver  of 
the  equitable  lien  for  the  part  of  the  price  that  actually  remains 
unpaid.  If,  upon  the  sale  of  a  farm,  the  purchaser  should  pay 
for  half  of  it  in  good  money,  and  for  the  other  half  in  the  worth- 
less bills  of  a  broken  and  insolvent  bank,  from  which  nothing 
could  be  obtained,  the  vendee  fraudulently  representing  such  bills 
to  be  good  and  collectible,  the  vendor  would  have  the  right  to 
elect  either  to  rescind  the  sale  and  have  a  reconveyance  of  the 
land,  or  to  charge  the  land  itself  with  the  portion  of  the  purchase 
money  which  remained  unpaid,  as  an  equitable  lien.     If,  instead 

58Borst   V.    Corey,    15    N".   Y.    (1  Eq.,  vol.   1,  p.  496    (4th  ed.)    Amer. 

Smith)    505;    Berger    v.    Waldbaum,  notes  and  cases  cited. 
46  Misc.  E.  4;   93  N.  Y.  Supp.  352;  59  Beck  v.  Tarrant,  61  Tex.  402. 

Stephens  v.   Shannon,   43   Ark.   464 ;  60  Rodman    v.    Sanders,    44    Ark. 

Waddell    V.    Oarlock,    41    Ark.    523;  504. 

Linthicum  v.  Tapseott,  28  Ark.  267;  61  Crippen  v.  Heermance,  9  Paige, 

Trotter  v.  Irwin,  27  Miss.  772;   con-  211. 

tra,    Hale    v.    Baker,    60    Tex.    217;  62  Burger  v.  Hughes,  5  Hun,  180. 

McEath   V.    Simmons,   Lead,   Caa.   in 
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of  being  a  sale  for  cash,  other  property  be  given  in  exchange,  and 
the  vendee  by  fraud  induces  the  vendor  to  believe  that  the  property 
he  is  receiving  is  more  desirable  than  it  really  is,  the  vendor  can 
enforce  his  claim  for  damages,  which  in  reality  represents  a  por- 
tion of  the  purchase  money,  as  a  lien  upon  the  land.®* 

§  56.  Improvements  made  upon  the  land  by  the  purchaser  are  sub- 
ject to  the  lien,  both  in  his  hands  and  in  the  hands  of  his  legal 
representatives,®*  and  when  the  lien  is  upon  a  lease,  it  extends  to 
a  renewal  upon  it.®^ 

§  57.  Lien  not  affected  by  disability  of  vendee — The  lien  is 
created  by  operation  of  law,  the  vendor  retaining  an  interest  in 
the  land  to  the  amount  of  his  lien,  hence  it  is  not  affected  by  the 
disabilities  of  the  vendee,  even  though  the  vendee  be  a  company, 
which,  by  a  statutory  provision,  has  no  ppwer  to  mortgage  real 
estate  or  to  give  any  lien  thereon.®* 

§  58.  Statute. — It  is  provided  by  statute  that  where  real 
property,  subject  to  a  mortgage  executed  by  any  ancestor  or 
testator,  descends  to  an  heir,  or  passes  to  a  devisee,  such  heir  or 
devisee  must  satisfy  and  discharge  the  mortgage  out  of  his  own 
property,  without  resorting  to  the  executor  or  administrator,  of  his 
ancestor  or  testator  unless  there  be  an  express  direction  in  the  will 
of  such  testator,  that  such  mortgage  be  otherwise  paid.®'^  The  sole 
object  of  the  statute  was  to  change  the  rule  of  the  common  law 
under  which  the  heir  or  devisee  has  the  right  to  call  upon  the 
representative  of  the  decedent  to  pay  off  the  mortgage.  A  ven- 
dor's lien  is  not  a  mortgage,  and  it  has  often  been  held,  both 
before  and  since  the  statute,  that  in  case  of  unpaid  purchase 
money,  the  heir  or  devisee  is  entitled  to  have  the  same-  paid  out 
of  the  personal  property.®® 

§  59.  Assignment  of  vendor's  liens — The  transfer  by  indorse- 
ment of  a  note  given  for  purchase  money,  does  not  transfer  the 
lien,  except  in  so  far  as  that  may  be  necessary  to  protect  the 

63  Bradley  v.  Bosky,  1  Barb.  Ch.  68  Wright  v.  Holbrook,  32  N.  Y. 
125.  587;  Livingston  v.  Newkirk,  3  Johns. 

64  Warner  v.  Van  Alstyne,  3  Ch.  312;  Cogswell  v.  Cogswell,  2 
Paige,  513.  Edw.   Ch.   231;    Johnson   v.   Corbett, 

65Phyfe  v.  Wardell,  5  Paige,  268.       11   Paige,  265;   Lamport  v.  Beeman, 

66  Dubois  v.  Hull,  43  Barb.  26.  34  Barb.  239. 

67  Real  Prop.  Law,  §  250;  1  R.  S. 
749,  §  4. 
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vendor  as  indorser.  Where  a  vendor  had  negotiated  the  note, 
but  was  obliged  to  take  it  up  himself  when  it  fell  due,  his  claim 
to  a  lien  on  the  land  was  sustained,  but  the  assignee  of  the  note  or 
other  security  has  never  been  permitted  to  enforce  a  lien  in  his 
own  behalf.®®  The  lieu  exists  in  favor  of  the  vendor,  and  to  insure 
to  him  the  payment  of  the  purchase  money.  If  he  assigns  the 
claim  to  a  third  person,  and  the  transfer  be  absolute  and  unaccom- 
panied by  any  guarantee  of  the  vendor,  and  for  the  benefit  of  the 
assignee,  and  if  the  lien  be  not  mentioned  it  will  be  gone  forever, 
unless  the  claim  again  becomes  the  property  of  the  vendor,  when 
the  lien  will  revive  in  his  favor.''°  The  reason  of  this  rule  is, 
that  there  is  no  peculiar  equity  in  favor  of  the  third  person,  and 
it  will  not  apply  where  the  transfer  is  for  the  purpose  of  paying 
the  debt  of  the  vendor,  so  far  as  it  may  be  available,  and  is  there- 
fore for  his  benefit.     In  such  a  case  the  equity  continues.^^ 

While  an  assignment  of  the  debt  will  not  operate  as  a  transfer 
of  the  lien,  the  lien  may  be  assigned  with  the  debt  by  express 
terms, '^^  and  it  passes  to  an  assignee  for  the  benefit  of  creditors 
as  part  of  the  vendor's  property.''^  It  has  also  been  said  that  the 
lien  may  be  assigned  by  parol.''* 

A  lien  carved  out  of  the  estate  by  the  express  contract  of  the 
parties  or  reserved  by  the  -sendor  by  the  terms  of  his  deed,  stands 
on  a  different  basis  with  respect  to  an  assignment  of  it  from  the 
implied  liens  for  the  purchase  money  which  are  recognized  by 
courts  of  equity  in  favor  of  a  vendor  who  has  voluntarily  parted 
with  his  entire  legal  title.  Where  the  lien  is  created  by  contract  a 
transfer  of  the  debt  carries  the  lien.'^^ 

Where  a  husband  was  the  owner  of  an  equitable  lien  for  un- 
paid purchase  money,  and  united  with  his  wife  in  a  conveyance 
of  the  property,  under  a  mistaken  belief  that  his  wife  had  title,  it 
was  held  that  the  grantee  acquired  the  equitable  lien.''^ 

69  White    v.    Williams,    1    Paige,  74  Fisher  on  Mortgages,  62. 

502.  75  Payne  v.  Wilson,  74  N.  Y.  348. 

70  Preston  v.  Ellington,  74  Ala.  See  also  Lowery  v.  Peterson,  75  Ala. 
133;  Lindsey  v.  Bates,  42  Miss.  3-97.       109;  Dingley  v.  Bank  of  Ventura,  57 

71Halloek  v.  Smith,  3  Barb.  267;  Cal.  467;   Markoe  v.  Andras,  67  III. 

Smith  V.  Smith,  9  Abb.  N.  S.  420.  34. 

72  Smith  v.  Smith,  9  Abb.  N.  S.  76  Lamberton  v.  Van  Voorhis,  15 
420.  See  also  Chapman  v.  Liggett,  Hun,  336;  Arnold  v.  Patrick,  6  Paige, 
41  Ark.  292.  310;    Fisk   v.    Potter,   2    Keyes,    72; 

73  Hallock  v.  Smith,  3  Barb.  267.  Hulett  v.  Whipple,  58  Barb.  227. 
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§  60.  When  a  third  person  may  enforce  a  vendor's  lien.^A  lien 
for  purchase  money  may,  under  some  circumstances,  also  be  en- 
forced in  favor  of  a  third  person,  notwithstanding  doubts  formerly 
expressed  on  that  subject.  As,  for  example,  it  may  be  enforced 
by  marshalling  assets  in  favor  of  legatees  and  creditors,  and  subro- 
gating them  to  the  rights  of  the  vendor  when  he  has  secured  pay- 
inent  out  of  the  personal  assets  of  the  vendee;  or  in  favor  of  a 
widow,  whose  dower  right  may  be  affected  by  the  lien.''''  So,  if 
a  subsequent  incumbrancer  or  purchaser  from  the  vendee  is  com- 
pelled to  discharge  the  lien  of  the  vendor,  he  will,  in  like  man- 
ner, be  entitled  to  stand  substituted  in  his  place  against  other 
claimants  on  the  estate,  under  the  vendor,  and  to  have  the  assets 
marshalled  in  his  favor.''®  And  if  one  of  two  parties,  whose  lands 
are  jointly  subject  to  a  vendor's  lien,  pays  a  judgment  for  the 
debt,  he  is  entitled  to  subrogation  to  the  vendor's  rights,  for  the 
purpose  of  enforcing  his  right  of  contribution.''^ 

§  61.  What  amounts  to  a  waiver  of  a  vendor's  lien. — The  giving 
of  a  lien  for  the  unpaid  purchase  money  is  supposed  to  be  in- 
tended in  every  transfer  of  real  estate,  unless  the  parties  by  their 
conduct  show  that  no  such  security  was  contemplated,  and  the 
lien  will  be  defeated  if  the  vendor  do  any  act  manifesting  an  in- 
tention not  to  rely  upon  the  land  for  security.  It  will  not  be 
affected  by  taking  the  mere  written  obligation  of  the  vendee,  even 
though  it  be  negotiable,  and  any  bond,  note,  or  covenant,,  given  by 
the  vendee  alone,  is  considered  as  intended  only  to  countervail 
the  receipt  of  the  purchase  money  contained  in  the  deed,  or  to 
show  the  time  and  manner  in  which  the  payment  is  to  be  made, 
unless  there  is  an  express  agreement  to  waive  the  equitable  lien.®° 
Neither  is  it  waived  by  taking  a  renewal  note.*^ 

On  the  other  hand,  the  lien  is  considered  as  waived  whenever 
any  security  is  taken  on  the  land  or  otherwise,  for  the  whole  or 
any  part  of  the  purchase  money,  unless  there  is  an  express  agree- 
inent  that  the  equitable  lien  upon  the  land  shall  be  retained. 
Where,  by  agreement  of  the.  parties,  there  is  express  security, 

77  Warner  v.  Van  Alstyne,  3  462;  36  N.  E.  511;  Garson  v.  Green, 
Paige,  513.  1  Johns.  Ch.  308;  White  v.  Williams, 

78  Story's  Eq.  Jur.  §  1227;  Turner  1  Paige,  502;  Shirley  v.  Sugar  Ee- 
V.  Peck,  1  Barh.  Ch.  549;  Crafts  v.  finery,  2  Edw.  505;  Warren  v.  Finn, 
Aspinwall,  2  N.  Y.    (2  Comst.)    289.  28  Barb.  333. 

79  Beck  v.  Tarrant,  61  Tex.  402.  81  Cordova  v.  Hood,  17  Wall.   (U. 
SOMaroney   v.   Boyle,    141    N.   Y.      S.)  1. 
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eithet  by  the  obligation  of  a  third  person/^  or  by  express  lien  upon 
the  estate  ,  or  some  portion  of  it,  or  upon  other  property,  for 
a  portion  of  the  purchase  money,  it  excludes  the  idea  of 
Ah  implied  lien  for>  the  residue.^^  Where  the  note  of  a 
third  party  is  given  in  paymen,t  of  a  part  of  the  purchase 
flloney,  the  lien  would  not  be  waived  for  the  balance,  and  there 
is  strong  reason  and  some  authority  for  holding  that  the  taking 
of  such  an  obligation  as  security  for  a  portion  of  the  amount,  will 
not  affect  the  lien  as  to  the  residue.^*  Thus,  where  two  persons 
agreed  to  exchange  lands,  the  first  agreeing  to  pay  certain  mort- 
gages on  his  land  and  also  giving  back  a  mortgage  on  the  land 
conveyed  to  him,  and  he  failed  to  pay  the  mortgage  on  his  land, 
it  was  held  that  the  second  party  had  a  right  to  a  vendor's 
lien  for  the  amount  of  the  mortgages  on  the  land  conveyed  to 
him,  and  that  it  was  not  waived  by  his  taking  back  a  mortgage 
for  another  part  of  the  purchase  price.®^ 

Taking  the  note  of  the  husband  for  land  conveyed  to  the  wife 
is  not  a  waiver  of  the  vendor's  lien.*^ 

A  vendor's  lien  is  not  lost  by  the  acceptance  of  securities  which 
have  no  legal  validity.*^  And  where  the  vendor  was,  subsequently 
to  the  sale,  by  fraudulent  representations  induced  to  accept  a 
worthless  bond  in  payment  of  a  portion  of  the  purchase  money, 
it  was  held  that  this  was  not  a  payment  and  that  the  vendor's 
lien  still  subsisted.** 

The  surrender  of  a  mortgage  voluntarily  on  a  fair  contract  is 
an  abandonment  of  it,  and  does  not  revive  the  equitable  lien.*^ 

82  Bennet  v.  Murphy,  123  App.  85  Elliott  v.  Plattor,  43  Ohio  St. 
Div.  102;   108  N.  Y.  Supp.  231.     See       198., 

also  Lord  v.  Wilcox,  99  Ind.  491;  86  Bakes  v.  Gilbert,  93  Ind.  70; 
Masters  v.  Templeton,  92  Ind.  447;  Felton  v.  Smith,  84  Ind.  485;  Mar- 
Crane  V.  Board,  etc.,  87  Ind.  162;  tin  v.  Canall,  72  Ind.  67;  Humphrey 
Way  V.  Patty,  1  Ind.  102.  v.   Thorn,   63   Ind.  296;    Anderson  v. 

83  Vail    V.    Foster,    4    N.    Y.     (4  Tannehill,  42  Ind.  141. 

Comst.)     312;     Fish    v.    Rowland,    1  87  Gilbert  v.  Bakes,  106  Ind.  558; 

Paige,  20 ;   Shirley  v.  Sugar  Refinery,  7  N.  E.  257 ;  Lord  v.  Wilcox,  99  Ind. 

2   Edw.   505;    Gaylord  v.   Knapp,    15  491;    Hines  v.  Langley,   85   Ind.   77; 

Hun,   87.     See  also   Camden  v.  Vail,  Felton  v.  Smith,  84  Ind.  485;   Fouch 

23  Cal.  633;  Hawkins  v.  Thurman,  1  v.  Wilson,  60  Ind.  24;   28  Am.  Hep. 

Idaho   Ter.   598;    Land   Co.   v.   Peck,  651. 

112   HI.   408;    Masters  v.  Templeton,  88  Brown  v.  Byam,  65  Iowa,  374; 

92  Ind.  447;   Richards  v.  McPherson,  21  N.  W.  684;   McDoll  v.  Purdy,  23 

74  Ind.  158 ;  contra,  Anketel  v.  Con-  lowia,  277 ;  Bradley  v.  Bosley,  1  Barb, 

verse,  17  Ohio  St.   11.  Ch.  125. 

84  Hallock  V.  Smith,  3  Barb.  267.  89  Mattix  v.  Weand,  19  Ind.  151. 
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§  62.  The  taking  of  a  bond  or  note  flrom  the  vendee  for  the  pay- 
ment of  the  purchase  money,  will  not  discharge  the  lien,  and  there 
is  no  good  reason  why  the  prosecution  of  such  a  bond  or  note 
should  have  that  effect.  The  obtaining  of  a  judgment  upon  the 
debt  may,  with  other  facts,  be  some  evidence  of  an  intention  to 
waive  the  lien;  but,  in  itself,  it  does  not  amount  to  a  waiver.*" 
The  question  whether  there  has  been  a  waiver  or  estoppel  to  assert 
the  priority  of  such  a  lien  is  one  of  fact  in  respect  to  which  the 
determination  of  the  referee,  in  proceedings  to  foreclose  a  pur- 
chase-money mortgage  held  by  a  third  party  is  conclusive.®*  It 
may,  indeed,  be  said  that  the  taking  of  security  of  any  kind  for 
the  purchase  money,  is  only  evidence  of  an  intention  to  abandon 
the  lien,  and  that  even  when  it  is  very  strong,  it  does  not  amount 
in  itself  to  a  waiver,  but  that  the  inference  of  a  waiver  which  is 
thus  created  may  be  rebutted  by  proof  of  an  agreement  or  of 
circumstances  leading  to  the  presumption  of  an  agreement  to  the 
contrary.®^ 

§  63.  The  lien  is  waived  when  the  parties  agree  to  substitute 
something  else  for  the  unpaid  purchase  money,  as  the  covenant  or 
obligation  of  the  vendee  to  do  some  collateral  act.®*  In  such  a 
case  the  covenant  or  obligation  takes  the  place  of  the  unpaid  pur- 
chase money,  and  forms  part  of  the  consideration.  There  is, 
therefore,  no  part  of  the  purchase  money  unpaid,  and  the  vendor's 
lien  is  only  intended  to  secure  such  a  debt.  If  a  debt  or  obligation 
of  another  kind  has  been  created  by  the  parties,  they  must  also 
create  security  for  it  if  they  desire  it  to  be  secured.®*  As  ex- 
amples of  this  rule,  a  covenant  to  support  a  third  person,  given  in 
payment  for  a  conveyance  of  land,  is  not  secured  by  any  equitable 
lien  upon  the  land  so  conveyed ;  ®^  and  a  covenant  against  in- 
cumbrances contained  in  a  deed  given  as  part  of  the  purchase 
price  for  other  real  estate  can  be  enforced  only  as  the  personal 
obligation  of  the  person  making  it.®®     So,  also,  the  lien  is  lost 

90  Dubois  V.  Hull,  43  Barb.  26;  94  Hare  v.  Van  Deusen,  32  Barb. 
contra,  Ould  v.  Stoddard,  54  Cal.  613.  92. 

91  Boies  V.  Benham,  127  N.  Y.  95  McKillip  v.  McKillip,  8  Barb. 
620;  28  N.  E.  657.  552.     See  Pritchard  v.  Pricbard,  134 

92  Fisher  on  Mortgages,  63;  Cor-  App.  Div.  301;  118  N.  Y.  Supp.  882. 
dova  V.  Hood,  17  Wall.   (U.  S.)   1.  96  Hare  v.  Van  Deusen,  32  Barb. 

93  McKillip  v.  McKillip,   8  Barb.  92. 
552;   Patterson  v.  Edwards,  7  Gush. 
(Miss.)   67., 
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■when  the  vendee  has  done  all  that  he  agreed  to  do,  as  where  he 
delivered  a  deed  of  other  property  to  a  third  person  in  escrow, 
even  though  such  third  person  wrongfully  refuses  to  surrender 
it.»' 

§  64.  Not  waived  where  the  intent  is  to  preserve  it An  eq- 
uitable lien  created  by  contract  or  by  an  ineffectual  attempt  to 
create  a  legal  lien,  is  not  waived  by  thereafter  taking  a  mortgage 
properly  executed  so  as  to  give  priority  to  intermediate  incum- 
brances. In  such  a  case  the  equitable  lien  has  had  an  existence 
and  the  law  is  not  anxious  to  imply  a  waiver. 

Whether  it  has  ceased  to  exist  depends  upon  the  rules  of  equity 
which  determine  whether  a  waiver  has  taken  place.  It  is  a 
general  rule  that  where  an  equitable  and  legal  estate  meet  and 
vest  in  the  same  ownership,  the  former  is  merged  in  the  latter. 
But  the  doctrine  of  merger,  as  applied  to  mortgages,  is  founded 
upon  equitable  principles,  and  is  only  applied  where  equity  re- 
quires that  it  should  be.  Where  the  owner  of  the  legal  and 
equitable  titles  has  an  interest  in  keeping  those  titles  distinct,  as 
where  there  is  an  intervening  incumbrance,,  he  has  a  right  so  to 
keep  them,  and  the  equitable  title  will  not  be  merged  and  thereby 
extinguished.®* 

§  65.  Lien  of  a  vendee  for  money  paid  on  contract  of  purchase. — 

Another  example  of  an  equitable  lien  is  furnished,  where  some 
part  of  the  purchase  money  has  been  paid  upon  an  executory  con- 
tract for  the  purchase  of  lands,  the  title  remaining  in  the  vendor. 
In  such  a  case  the  vendee  acquires  a  lien  upon  the  property  to  the 
extent  of  the  money  paid,  and  it  is  well  settled  that  his  interest 
will  be  protected  against  any  one  but  a  hona  fide  purchaser  and 
incimibraneer,  who  has  advanced  money  or  property  without  notice 
of  the  vendee's  equity.  In  such  cases,  the  vendee  is  considered 
in  equity  as  the  owner,  and  the  vendor  as  his  trustee,  and  the 
equitable  rule  is  enforced  of  treating  that  as  done  which  was 
agreed  to  be  done.®® 

97  Coit  V.  Fougera,  36  Barb.  195.         Laurelton   Land   Co.,    151   App.  Div. 

98  Per  Folgek,  J.,  in  Payne  v.  24;  Martin  v.  Bauer,  138 -App.  Div. 
Wilson,  74  N.  Y.  348,  353.  57;    122   N.   Y.   Supp.   595;    Lane   v. 

99Elterman  v.  Hyman,  192  N.  Y.  Ludlow,  6  Paige,  316,  n.;  Parks  v. 
113;  84  N.  E.  937;  Davis  v.  Eos-  Jackson,  11  Wend.  442;  ^tna  Ins. 
enzweig,  192  N.  Y.  128;  Chase  v.  Co.  v.  Tyler,  16  Wend.  385;  West- 
Peck,    21    N.    Y.    585;    Feldblum    v.  brook  v.  Gleason,  14  Hun,  245. 
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PEIOEITY  OP  EQUITABLE   MOETAGES   AS  AGAINST   SUBSEQUENT   PUE- 
CHASEES  AND   INOUMBBANCEES. 

§  66.  General  rule. — Vendors'liens  for  unpaid  purchase  money 
are  the  most  common  of  .equitable  liens,  and  the  adjudications 
upon  them  are  the  most  numerous,  but  the  rules  which  fix  their 
priority  as  against  judgments  and  the  like  will  also  determine  the 
priority  of  other  equitable  jiens.  They  will  in  general  prevail  as 
against  everything  except  tte  claims  of  purchasers  for  value  and 
without  notice.^  It  must  be  remarked,  however,  that  an  equitable 
lien  cannot  prevail  to  divest  rights  which  existed  before  the  lien 
was  created,  and  that  an  equity  against  one  person  cannot  be 
enforced  against  another.^  Where  property  so  encumbered  is 
mortgaged  by  the  vendee  to  a  mortgagee  with  notice  of  the  ven- 
dor's lien  and  the  mortgage  is  assigned  by  the  mortgagee,  the 
assignee  in  an  action  brought  against  him  by  the  vendor  to  estab- 
lish an  equitable  lien  prior  to  the  lien  of  the  mortgagee  must 
set  up  and  prove  that  he  had  no  notice  of  the  vendor's  equitable 
rights  and  in  the  absence  of  such  proof  the  vendor  is  entitled  to 
the  relief  sought.  It  is  unnecessary  for  the  vendor  to  allege  in 
his  complaint  that  he  has  not  waived  his  lien  or  that  the  assignee 
took  with  notice;  waiver  or  want  of  notice  must  be  set  up  in  the 
answer  and  proved  as  a  defense.^ 

§  67.  The  lien  for  purchase  money  exists  not  only  as  against 
the  vendee  himself,  but  as  against  his  heirs  and  other  privies  in 
estate,  and  also  as  against  all  subsequent  purchasers  having  notice 
that  the  purchase  money  is  unpaid.  To  the  extent  of  the  lien  the 
vendee  becomes  a  trustee  for  the  vendor;  and  his  heirs  and  all 
other  persons  claiming  under  him  or  them,  with  such  notice,  are 
treated  as  in  the  same  predicament.*  As  Lord  Eeeebdale  re- 
marked in  Hughes  v.  Kearney  (1  Schoale  &  Lefroy,  132),  "the 
heir  cannot  be  permitted  to  hold  what  the  ancestor  unconscien- 
tiously  obtained;  and  is  it  not  a  thing  unconscientiously  obtained 

IMaroneyv.  Boyle,  141  N.  Y.  462;  Y.    538.     See    Watkins    v.    Reynolds, 

36  N.  E,  511;  Christopher  v.  Christo-  123  N.  Y.  211;   25  N.  E.  322. 
pher,  64  Md.  583 ;  Gilman  v.  Brown,  3  Seymour    v.    McKinstry,    106    N. 

4  Wheat.    (U.  S.)   256.  Y.  230;  12  N.  E.  348;   14  N.  E.  94. 

2Cook  V.  Kraft,  3  Lans.  512;  S.  C.  4  Maroney    v.    Boyle,    141    N.    Y. 

suh  nom.  Cook  v.  Banker,  50  N.  Y.  462;   36  N.  E.  511;   Story's  Eq.  Jur. 

655;   Dwight  v.  Newell,  3  N.  Y.    (3  §   1217;   Davis  v.  Pearson,  44 

Comst.)    185;   Spring  v.  Short,  90  N.  508. 
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when  the  consideration  is  not  paid  ?  "  Upon  the  same  principle 
the  lien  is  said  to  exist  as  against  a  widow's  claim  for  dower,^  or 
as  against  a  judgment  creditor  of  the  vendee/  unless  special 
equities  are  shown/  or  an  assignee  for  the  benefit  of  creditors/  or 
a  purchaser  from  the  vendee  with  notice  or  who  paid  no  new 
consideration/  or  a  holder  of  a  subsequent  mechanic's  lien/"  or 
a  claim  to  homestead  rights  subsequently  set  apart. -^^  And,  in 
general,  a  vendor's  lien  will  prevail  against  any  subsequent  equal 
equity  unconnected  with  any  legal  advantage,  or  an  equitable  ad- 
vantage, giving  a  superior  claim  to  the  legal  estate.^^  It  will  be 
preferred  to  a  mortgage  given  without  new  consideration  by  a 
wife  to  secure  her  husband's  debt.^* 

§  68.  A  conveyance  to  a  bona  fide  purchaser  will  destroy  a  lien 
upon  the  land,^*  but  it  will  still  attach  to  any  interest  in  the 
land  retained  by  the  vendfe!  Por  example,  a  mortgage  taken 
by  him  from  the  purchaser  will  be  subject  to  the  lien,  not  only  in 
his  hands,  but  also  in  the  hands  of  his  assignee  with  notice. -^^ 

A  mortgage  executed  to  a  third  person  for  money  advanced  to 
pay  part  of  the  purchase  money  will  be  superior  to  the  vendor's 
implied  lien  for  the  balance." 

The  lien  of  the  vendor  is  subordinate  to  the  rights  of  a  junior 
mortgagee  of  the  crop  without  notice.^ '^ 

5  Warner  v.  Van  Alstyne,  3  Paige,  1 1  Palmer  v.  Simpson,  69  Ga.  792. 
513.  12  Butterfleld  v.  Okie,  36  N.  J.  Eq. 

6  Robinson  v.  Williams,  22  N.  Y.  482;  Bayley  v.  Greenleaf,  7  Wheat 
386;  In  the  matter  of  Howe,  1  Paige,  (U.  S.)   47. 

129;   Lane  v.  Ludlow,  6  Id.  316,  n.;  13  Butterfleld  v.  Okie,  36  N.  J.  Eq. 

Parks    V.    Jackson,    11    Wend.    442;  482. 

Eoekwell  v.  Hobby,  2  Sandf.  Ch.  9;  14  Hubbell     v.     Hendrickson,     175 

Lamberton  v.  Van  Voorhis,  15  Hun,  N.  Y.  175;   67  N.  E.  302;   Spring  v. 

336.  Short,  90  N.  Y.  538;   Fisk  v.  Potter, 

7  Spring  v.  Short,  90  N.  Y.  538,  2  Keyes,  64;  2  Abb.  App.  Dec.  138; 
543.     See  §  71.  Pish  v.  Howland,  1  Paige,  20;   Shir- 

8  Shirley  v.  Sugar  Refinery,  2  ley  v.  Sugar  Refinery,  2  Edw.  505 ; 
Edw.  505;  Warren  v.  Fenn,  28  Barb.  Champion  v.  Brown,  6  Johns.  Ch. 
333.  402.     See  also  ZoU  v.   Carnahan,   83 

9  Arnold  v.  Patrick,  6  Paige,  310;  Mo.  35. 

Champion    v.    Brown,    6    Johns.    Ch.  15  Arnold    v.     Patrick,     6     Paige, 

398;  Hallock  v.  Smith,  3  Barb.  267;  310. 

Burlingame  v.  Eobbins,  21  Barb.  327.  16Neff  v.   Crumbaker,  4  Ohio   St. 

See'*aIso    Petry    v.    Ambrosher,    100  85. 

Ind.  510;  Porter  v.  Woodruff,  35  N.  17  Wooten    v.    Bellinger,    17    Fla. 

J.  Eq.   174.  289. 

10  Payne  v.  Wilson,  74  N.  Y.  348. 


58  MOETGAGES    OF    REAL    PEOPE(RTT.  [§§  69-Tl. 

§  69.  As  to  what  shall  be  sufficient  notice,  in  order  to  charge  a 
second  purchaser,  it  has  been  held  that  a  purchaser  is  bound  to 
take  notice  of  all  liens  shown  to  exist  by  the  vendor's  title  deed.-^* 

Where  the  deed  recites  full  payment  of  the  consideration,  the 
lien  cannot  be  enforced  against  a  purchaser  for  value  without 
proving  actual  notice  that  the  whole  of  the  purchase  money  had 
not  been  paid.^^  But  when  a  deed  shows  upon  its  face  that  the 
purchase  money  is  yet  unpaid,  any  purchaser  from  the  grantee  is 
chargeable  with  notice  of  the  vendor's  lien.^"  The  lien  may  also 
be  expressly  reserved  in  the  deed,  and  this  will  be  notice.^^ 

Where  the  agent  of  a  railroad  company  conveyed  a  parcel  of 
land  to  the  company  with  knowledge  that  a  mortgage  was  already 
in  existence  to  secure  the  bonds  of  the  corporation  which  would 
immediately  attach,  it  was  held  that  the  legal  lien  of  the  recorded 
mortgage  would  take  precedence  of  the  lien  for  unpaid  purchase 
money.  ^^ 

§  70.  If  the  original  vendor  remains  in  open  possession,  this  will 
be  notice  of  his  rights,  especially  if  the  purchaser  shall  have  heard 
of  an  agreement  between  his  vendor  and  the  occupant,^*  and  gen- 
erally any  notice  will  be  sufficient  which  ought  to  put  the  pur- 
chaser, as  a  reasonable  man,  upon  inquiry.^*  Thus,  knowledge  on 
the  part  of  a  subsequent  purchaser,  that  some  portion  of  the  pur- 
chase money  is  unpaid,  without  knowing  how  much  or  how  it  is 
secured,  is  sufficient  to  put  him  upon  inquiry  and  charge  him  with 
notice.^^ 

§  71.  When  judgment  will  have  priority A  Hen  for  unpaid 

purchase  money  will  be  inferior  to  the  lien  of  a  subsequent  judg- 
ment if  the  judgment  be  recovered  for  money  advanced  by  the 
crditor  in  reliance  upon  an  apparently  unencumbered  title,^®  or  if 

18  Stephens  v.  Shannon,  43  Ark.  213;  Foster  v.  Powers,  64  Tex.  247. 
464;  Stidham  v.  Matthews,  29  Ark.  22  Pisk  v.  Potter,  2  Abb.  Ct.  of 
650;  Tiernan  v.  Thurman,  14  B.  Mon.      App.  Dec.  138;  2  Keyes,  64. 

(Ky.)    277;    Daughady   v.    Paine,    6  23  Hamilton   v.   Fowlkes,    16   Ark. 

Minn.  452;  McKimmon  v.  Martin,  14  340;  Hopkins  v.  Garrard,  6  B.  Mon. 

Tex.  318.  (Ky.)   66. 

19  Gordon  v.  Manning,  44  Miss.  24  BriscoU  v.  Bronaugh,  1  Tex. 
756.  326. 

20  Cordova  v.  Hood,  17  Wall.  (U.  25  Baum  v.  Grigsby,  21  Cal.  176; 
S.)    1;    Masieh   v.    Shearer,   49   Ala.  Manly  v.  Slason,  21  Vt.  271. 

226;  Tydings  v.  Ptcher,  82  Mo.  379;  26  Spring  v.  Short,  90  N.  Y.  538, 

Orrick  v.  Durham,  79  Mo.  179.  543 ;    Hulett    v.    Whipple,    58    Barb. 

21  Davis    V.    Hamilton,    50    Miss.      224;  Cutler  v.  Ammon,  65  Iowa,  281; 
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a  judgment  which  is  an  apparent  lien  is  transferred  to  a  bona  fide 
purchaser.^^  In  such  cases  the  judgment  creditor  will  stand  in 
equity  as  a  quasi  purchaser  or  mortgagee.  A  vendor  relying  upon 
his  lien  ought  to  reduce  it  to  a  mortgage,  so  as  to  give  notice  of  it 
to  the  world.  If  he  does  not,  he  is  in  some  degree  accessory  to 
the  fraud  committed  on  the  public  by  an  act  which  exhibits  the 
vendee  as  the  complete  owner  of  an  estate  on  which  he  claims  a 
secret  lien.^®  But  a  merely  ordinary  creditor  who  has  given 
credit  supposing  that  the  debtor  was  the  ovraer  of  property  un- 
encumbered and  had  ability  to  pay,  and  who  is  mistaken  in  this 
respect,  and  whose  claim  has  not  ripened  into  a  legal  lien  by  the 
recording  of  a  judgment  or  otherwise,  does  not  require  the  rights 
of  a  party  who  advances  money  within  the  rule  above  stated.  In 
relying  upon  the  responsibility  of  the  apparent  owner  of  real 
estate  every  creditor  takes  the  chance  of  being  mistaken,  and  un- 
less a  fraud  has  been  committed  by  means  of  which  a  lien  is 
created  and  a  creditor  is  defrauded,  such  creditor  occupies  no 
different  position  than  an  ordinary  creditor.  The  question  as  to 
the  good  faith  of  the  parties  in  the  transaction  is  a  proper  sub- 
ject for  consideration  by  the  court,  and  in  a  case  where  a  mort- 
gage was  executed  long  after  the  delivery  of  a  deed  to  the  mort- 
gagor, but  pursuant  to  an  agreement  made  at  the  date  of  the  deed 
to  secure  the  purchase  money,  such  mortgage  was  held  entitled  to 
priority  over  a  judgment  subsequently  docketed.^^ 

EEMEDIES    PEOPEE    FOE   AN"   EQUITABLE    MOETGAGEE. 

§  72.  By  suit  in  equity. — The  remedy  for  the  equitable  mort- 
gagee is  to  enforce  his  lien  by  a  proceeding  in  the  nature  of  a 
suit  in  equity,  and  he  may  do  this  even  though  he  has  a  remedy  at 
law.^"  He  is  not  obliged  to  bring  an  action  at  law  in  the  first  in- 
stance,^^  and  the  fact  that  he  has  obtained  a  judgment  upon  the 

21  N.  W.  604;   Allen  v.  Loring,  34  Ala.    667;    Owen   v.   Moore,    14   Ala. 

Iowa,-  499.  640 ;    Richardson   v.   Baker,   5   J.   J. 

27Prec.  in  Chan.  478.  Marsh    (Ky.),   323;    Pratt  v.   Clark, 

28  Per  Marshall,  C.  J.,  in  Bay-  57  Mo.  189;  High  v.  Batte,  10  Yerg. 
ley  V.  Greenleaf,  7  Wheat.  (U.  S.)  46,  (Tenn.)  186.  In  some  States  the 
5X.  plaintiff  must  first  exhaust  his  legal 

29  Spring  v.  Short,  90  N.  Y.  538.  remedies.     Ford    v.    Smith,    1    Mac- 

30  Hears  v.  Kearney,  1  Abb.  N.  C.  Arthur  (D.  C),  592;  Pratt  v  Van 
303.  Wyck's   Ex'r,   6   Gill   and   J.    (Md.) 

31  Bradley  v.  Bosley,  1  Barb.  Ch.  595;  Oilman  v.  Brown,  1  Mason,  192; 
125.     See  also  Campbell  v.  Roach,  45  Smith's  Lead.  Cas.  in  Eq.  (Am.  ed.). 
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debt  will  not  impair  his  right  to  enforce  the  lien.^^  The  relief 
will  consist  in  directing  a  sale  of  the  land,*^  and  the  proceeding 
will  resemble  closely  an  action  to  foreclose  a  mortgage.** 

§  73.  Parties  to  action — The  action  may  be  brought  by  the  per- 
son authorized  to  receive  payment  of  the  debt,^^  or  his  personal 
representatives,*®  and  the  widow  *''  and  heirs  at  law  of  the  ven- 
dee **  are  necessary  defendants.  A  person  claiming  adversely  to 
the  title  is  not  a  proper  defendant.**  The  administrator  of  the 
vendee  having  no  interest  in  the  land  need  not  be  joined.*"  Since 
as  between  the  heir  and  the  administrator  the  debt  for  purchase 
money  is  primarily  chargeable  upon  the  personal  estate,*^  it  is  be- 
lieved that  it  would  be  proper,  though  not  necessary  to  join  the 
executor  or  administrator  as  a  defendant. 

§  74.  Defenses — The  defenses  appropriate  in  an  action  to  fore- 
close a  vendor's  lien  are  those  that  would  be  proper  in  an  action 
to  foreclose  a  purchase-money  mortgage.  Failure  to  put  the  ven- 
dee in  possession  is  a  breach  of  the  covenants  for  quiet  possession 
and  of  warranty  of  title  and  constitutes  a  defense,  as  also  is  fraud 
in  concealing  prior  incumbrances.*^ 

§  75.  Retaining  possession — If  the  equitable  mortgagee  be  in 
possession  of  the  premises,  he  may  retain  possession  until  his 
just  claims  be  satisfied,  and  the  proper  way  for  the  person  owning 
the  legal  title  to  acquire  possession  is  not  by  an  action  of  eject- 
ment, but  by  an  action  to  redeem  and  for  an  accounting.** 

§  76.  Tender  of  deed  before  action  to  enforce  lien  for  purchase 
money. — It  is  an  open  question  as  to  whether  a  party  can  by  action 
enforce  as  an  equitable  mortgage,  a  claim  for  the  unpaid  pur- 
chase money  upon  an  executory  contract  for  the  sale  of  lands 

vol.  i.,  pp.  366,  373,  and  notes;  Lord  39  Dial   v.    Reynolds,   6   Otto    (XT.. 

V.  Wilcox,  99  Ind.  491;   Chandler  v.  S.)    340;    Croghan  v.  Miner,  53  Cal. 

Chandler,   78   Ind.   417;    1    Sugd.   on  15;  Wells  v.  Francis,  7  Colo.  396. 

Vend.   394.  40  McKay  v.  Green,  3  Johns.  Ch. 

32  Dubois  v.  Hull,  43  Barb.  26.  56. 

33  Perry  v.  Board  of  Missions  of  41  Wright  v.  Holbrook,  32  N.  Y. 
Albany,  102  N.  Y.  99.  587;    Lamport   v.   Beeman,   34   Barb. 

34  Ross  V.  Shurtleff,  55  Vt.  177.  329 ;  Livingston  v.  Newkirk,  3  Johns. 

35  Story  Eq.  Jur.  §  1227.  Ch.  312;   Warner  v.  Van  Alstyne,  3 
36Dayhuff  v.  Dayhuff,  81  111.  499.      Paige,  513. 

37  McKay  v.  Green,  3  Johns.  Ch.  42  Payse  v.  McGuire,  81  Ky.  608. 
50.  43  Chase  v.  Peck,  21  N.  Y.  581. 

38  McKay  v.  Green,  3  Johns.  Ch. 
56;  Jackson  v.  Hill,  39  Tex.  493. 
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where  he  has  an  election  of  remedies,  either  by  ejectment  to  re- 
cover the  premises,  or  an  action  for  the  amount  due  on  the  con- 
tract.** A  judgment  in  such  an  action  was  sustained  by  the 
Court  of  Appeals  when  the  objection  was  not  made  in  the  court 
below,  and  it  was  held  that,  conceding  the  remedy  sought  to  be 
proper,  it  was  not  necessary  for  the  plaintiff  to  show  that  he  had 
tendered  a  deed  before  commencing  his  suit.*^  The  rule  would 
be  otherwise,  however,  and  a  tender  of  a  deed  should  be  made  be- 
fore suit  is  brought  if  the  vendor  dies ;  at  least  unless  the  heir  or 
devisee  of  the  vendor  is  made  a  party  so  as  to  be  bound  by  the 
judgment.  The  reason  of  this  is  found  in  the  fact  that  the  right 
to  the  purchase  money  will  be  in  the  personal  representatives  of 
the  vendor,  while  the  power  to  give  the  conveyance  will  be  in  his 
heir  or  devisee.*® 

44  Freeson  v.  Bissell,  63  2C.  Y.  168.  46  Thomson   v.    Smith,    63    N.    Y. 

45  Freeson  v.  Bissell,  63  N.  Y.  168.      301. 
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WHAT    MAY    BB    MOETGAGEO. 

§  77.  Rules  controlling  conveyances  applicable — A  mortgage 
being  a  conveyance  as  a  security  for  the  payment  of  a  debt  or  the 
performance  of  an  obligation,  it  follows  that  no  mortgage  can  be 
valid  in  all  its  parts  unless  the  conveyance  is  such  as  to  transfer 
some  interest  or  estate,  and  the  debt  or  obligation  is  one  that 
the  law  will  recognize.  The  conveyance  is  to  be  judged  by  the 
law  of  the  place  where  the  land  is  located,^  but  the  validity  of 
the  debt  may  depend  upon  the  law  of  the  place  where  the  eon- 
tract  was  made  or  is  to  be  performed.^ 

Since  every  conveyance  made  as  security  for  a  debt  or  obli- 
gation is  a  mortgage,  it  follows  that  any  property  which  may 
be  conveyed  may  also  be  mortgaged,  and  any  present  interest, 
legal  or  equitable,  in  real  or  personal  property,  which  can  be 
the  subject  of  a  sale,,  may  be  the  subject  of  a  mortgage.^  For 
example,  the  interest  of  a  person  in  possession  of  land  under 
a  parol  contract  of  sale,  may  be  sold,  and  it  may  therefore  be 
mortgaged,*  and  a  mortgage  security  may  itself  become  the  sub- 
ject of  mortgage  by  being  assigned  as  security  for  a  debt  of  the 
mortgagee.^ 

A  mortgage  of  rents  issuing  out  of  land  under  a  grant  in  fee, 
reserving  rent,  creates  a  lien  on'  incorporeal  hereditaments  and 
is  not  a  mere  chose  in  action  or  personal  property,  and  is  to  be 
treated  as  a  mortgage  of  real  estate  and  not  of  chattels.® 

§  78.  Mortgages  of  equitable  interests — A  vested  equitable  life 
estate  is  such  an  interest  in  land  as  will  pass  by  a  mortgage  of 
the  same;  and  where  such  an  estate  is  conveyed  or  encumbered 
by  the  cestui  que  trust  without  the  concurrence  of  the  trustee 
holding  the  legal  title,  it  will  become  the  duty  of  the  trustee  to 

1  Hosford  V.  Nichols,  1  Paige,  220.  4  Crane  v.  Turner,  7  Hun,  357, 
See  also  Cutler  v.  Davenport,  1  Pick.  affl'd  67  N.  Y.  437;  Titcomb  v. 
(Mass.)    SI.  Fonda,    Johnstown    &    Gloverville   R. 

2  Cope  V.  Wheeler,  53  Barb.  350,  E.  Co.,  38  Misc.  E.  630;  78  N.  Y. 
affi'd  41  N.  Y.  303.  Supp.  226.     See  also  Langlin  v.  Bra- 

3  Crane  v.  Turner,  7  Hun,  357,  ley,  25  Kans.  147 ;  Jones  v.  Lapham, 
affi'd  67  N.  Y.  437;  Wilson  v.  Wil-  15  Kans.  540;  Sinclair  v.  Armitage, 
son,    32    Barb.    328.     See    Grant    v.  12  N.  J.  Eq.  174. 

Keator,    117   N.   Y.    369;    22    N.   E.  5Hoyt  v.  Martense,   16  N.  Y.    (2 

1055;  Birdsall  v.  Grant,  37  App.  Div.  Smith)  231. 

348;   57  N.  Y.  Supp.  705.     See  §  13  6  Van   Eensselaer  v.   Dennison,   35 

herein.  N.  Y.  393,  401. 
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recognize  the  rights  of  the  grantee  or  mortgagee.  But  the  pur- 
chaser under  such  a  mortgage  will  take  only  such  rights  as  the 
mortgagor  had,  to  wit,  a  life  estate.^ 

Where  a  testator  directed  his  executor  by  his  will  to  sell  his  real 
estate,  and,  after  having  set  aside  a  specified  sum  for  his  widow, 
to  divide  the  remainder  among  his  children ;  and,  before  •  the 
executor  sold  the  real  estate,  a  son  of  the  testator  mortgaged  his 
interest  therein,  it  was  held  that  the  mortgage  by  the  son  was 
to  be  treated  as  an  equitable  assignment  of  his  interest  in  the 
proceeds  of  the  sale.* 

Where  a  testator  devised  a  specific  piece  of  realty  subject  to 
the  payment  of  legacies,  a  mortgage  by  the  devisee  was  held  to  be 
a  lien  subordinate  to  the  lien  of  the  legacies.® 

A  mortgage  by  a  cestui  que  trust,  assuming  to  mortgage  real 
estate  the  title  to  which  is  in  the  trustee,  creates  no  lien  on  the 
realty,  but  the  cestui  que  trust  having  the  right  to  rents  and 
profits,  the  mortgage  is  a  valid  lien  upon  them.  The  decree  on 
the  foreclosure  of  such  a  mortgage  will  direct  the  trustee  to  apply 
the  net  rents  to  the  payment  of  the  debt,  and  the  trustee  is,  there- 
fore, a  necessary  party.  ■"* 

§  79.  Mortgage  of  undivided  interest — The  Code  of  Civil  Pro- 
cedure,^-' following  the  Revised  Statutes,'^  provides  as  to  actions 
for  partition  as  follows :  "  The  plaintiff  may,  at  his  election,  make 
a  creditor  having  a  lien  on  an  undivided  share  or  interest  in  the 
property,  a  defendant  in  the  action.  In  that  case  he  must  set 
forth  the  nature  of  the  lien,  and  specify  the  share  or  interest 
to  which  it  attaches.  If  partition  of  the  property  is  made,  the 
lien,  whether  the  creditor  is  or  is  not  made  a  party,  shall  .there- 
after attach  only  to  the  share  or  interest  assigned  to  the  party 
upon  whose  share  or  interest  the  lien  attached;  which  must  be 
first  charged  with  its  just  proportion  of  the  costs  and  expenses 
of  the  action,  in  preference  to  the  lien."  ^  * 

Independent  of  our  statute,  a  mortgagee  of  an  undivided  interest 

7  See    Shindler    v.    Eobinson,    150  inson  v.   Blake,   116   App.   Div.   545; 

App.   Div.    875;    Bryan   v.   Howland,  101  N.  Y.  Supp.  709. 

98  111.  625;  Burkan  v.  Burk,  96  Ind.  10  Wilson  v   Russ,  17  Fla.  691. 

270.  1 1  Code  of  Civ.  Pro.  §  1540. 

SHorat  v.  Dague,  34  Ohio  St.  371.  12  2  R.  S.  318,  §§  8,  9;  Laws  1830, 

9  Conkling  v.  Weatherwax,  173  N.  ch.  320,  §  41. 

Y.  43;   63  N.  E.  855,  and  see  Dick-  13Harwo6d    v.    Kirby,     1     Paige, 

469. 
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would  not  be  bound  by  the  partition  between  the  co-tenants  to 
which  he  was  not  a  party  or  assented.^* 

§  80.  Description  of  the  mortgaged  real  estate. — The  same  rules 
will  control  in  construing  the  description  of  real  estate  in  a 
mortgage  that  would  apply  if  it  were  an  absolute  grant.  In 
answering  the  question  as  to  whether  a  mortgage  is  incapable 
of  taking  effect  and  void  by  reason  of  vagueness  and  uncertainty 
in  the  description  of  the  mortgaged  premises,  we  are  to  regard  the 
rule  that  a  deed  should  never  be  held  to  be  void  when  the  words 
may  be  applied  to  any  intent  to  make  it  good,  and  to  that  end 
they  are  to  be  taken  most  strongly  against  the  grantor,  for  he 
should  not  be  allowed  to  say  that  a  description  framed  by  him- 
self was  so  indefinite  that,  upon  an  enforcement  of  the  mortgage, 
no  title  to  the  property  could  be  acquired.^'  It  is  enough,  there- 
fore, if,  by  any  particular  in  the  description,  the  thing  granted  can 
be  sufficiently  ascertained  to  enable  the  court  to  say  that  the 
words  chosen  by  the  parties  were  intended  to  relate  to  it;  and 
for  that  purpose  we  may  go  beyond  the  face  of  the  deed  if  it  refers 
to  some  subject  matter  in  respect  to  which  we  can  locate  and 
apply  the  description.^®  A  general  description  of  all  of  the  land 
owned  by  the  mortgagor  in  a  certain  county  is  sufficient,  and  the 
purchaser  at  a  sale  under  foreclosure  of  such  a  mortgage  can 
recover  in  ejectment.-'^ 

And  a  mortgage  of  "  all  my  property,"  or  "  all  my  lands  wher- 
ever situated,"  is  not  void  because  of  the  generality  of  the  de- 
scription.^* So  a  description  of  land  as  "  all  my  right,  title,  in- 
terest, and  claim  in  and  to  the  farm  of  A.  B.,  deceased,"  is  suffi- 
cient.^* And  a  description  as  follows  has  been  held  sufficient: 
"  Certain  land  situate  in  Bridgeport,  and  described  as  follows,  it 
being  our  home  farm,  containing  about  180  acres."  ^° 

Omitting  to  name  the  state,  county,  or  township  in  the  descrip- 
tion of  premises  in  a  mortgage  will  not  invalidate  the  instrument, 

14Jackman  v.  Beck,  37  Ark.  125.  ITDurant    v.    Kenyon,    32 ~  Hun, 

15  Jackson  v.  Gardner,  8  Johns.  634.  See  also  Starling  v.  Blair,  4 
394.     See   also   Tryon   v.   Sutton,    13      Bibb.   (Ky.)   288. 

Cal.  490.  18  Wilson  v.  Boyce,  92  U.  S.  320; 

16  Per  Danfoeth,  J.,  in  The  Peo-      Usina  v.  Wilder,  58  Ga.   178. 

pie  ex  rel.  Myers  v.  Storms,  97  N.  Y.  19  Bailey  v.  Alleghany  Nat.  Bank, 

364;    Coleman    v.    Manhattan    Beach  104  Pa.  St.  425. 

Imp.    Co.,   94   N.   Y.   229.     See    also  20  Howe's  Ex'rs  v.  Towner,  55  Vt. 

Thomson  v.  Building  Ass'n,  103  Ind.  315. 

279;  2  N.  E.  735. 
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where  other  adequate  elements  of  identification  exist ;  and  it  is  not 
essential  that  the  property  should  be  so  described  as  to  identify 
it  without  the  aid  of  extrinsic  evidence,  but  it  is  always  compe- 
tent to  connect  the  written  description  with  the  material  sub- 
ject matter  by  proof  of  the  surrounding  circumstances.^^ 

In  a  suit  in  equity  for  foreclosure  it  is  not  competent  for  the 
mortgagor  to  prove  by  parol  evidence  that  he  intended  to  convey 
an  interest  in  the  land  different  from  that  specified  in  the  mort- 
gaged^ 

A  right  of  access  is  covered  by  the  phrase  "  together  with 
the  appurtenances.^^ 

A  mortgage  containing  a  defective  description,  if  not  so  un- 
certain that  it  cannot  be  rendered  certain  by  averment,  may  be 
reformed  and  foreclosed  against  a  subsequent  purchaser  for  value 
without  actual  notice,  such  description  being  sufficient  to  put  the 
purchaser  on  inquiry.^* 

§  81.  Mortgages   of  lands  held  adversely It   is  provided  by 

statute  that  "  A  grant  of  real  property  is  absolutely  void,  unless 
the  same  shall  be  made  to  the  people  of  the  State  of  New  York, 
if  at  the  time  of  the  delivery  thereof,  such  property  is  in  the 
actual  possession  of  a  person  claiming  under  a  title  adverse  to 
that  of  the  grantor ;  but  such  possession  does  not  prevent  the  mort- 
gaging of  such  property,  and  such  mortgage,  if  duly  recorded, 
binds  the  property  from  the  time  the  possession  thereof  is  re- 
covered by  the  mortgagor  or  his  representatives,  and  has  prefer- 
ence over  any  judgment  or  other  instrument,  subsequent  to  the 
recording  thereof;  and  if  there  are  two  or  more  such  mortgages, 
they  severally  have  preference  according  to  the  time  of  recording 
thereof,  respectively."  ^® 

Where  a  mortgagor  was  in  possession  of  the  mortgaged  property 
at  the  time  of  the  execution  of  the  mortgage,  but  was  afterward 
ousted,  it  was  held  that  these  statutes  did  not  operate  to  invali- 

21  Stoekwell  v.  State,  101  Ind.  1;  191;  Bunker  v.  Anderson,  32  N.  J. 
Robinson  v.  Brennan,  115  Mass.  582;  Eq.  35.  But  see  Thomson  v.  Wilcox, 
Slater  v.  Breese,  36  Mich.  77.  7  Lans.  376. 

22  Cowley  v.  Shelby,  71  Ala.  122;  25  Real  Prop.  Law,  §  260;  1  R.  S. 
Shepard  v.  Shepard,  36  Mich.  173.  739,  §§  147,  148;  Ten  Eyck  v.  Craig, 

23  Putnam  v.  Putnam,  77  App.  62  N.  Y.  406;  Towle  v.  Remsen,  70 
Div.  554;  78  N.  Y.  Supp.  987.  N.  Y.  303,  318. 

24  Pence    v.    Armstrong,    95    Ind. 
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date  an  assignment  of  the  mortgage  executed  after  the  time  of 
such  ouster.^® 

MOETGAGES    EXECUTED    UNDEE    POWEES. 

§  82,  Power  to  sell  does  not  confer  power  to  mortgage. — Although 
a  mortgage  is  a  defeasible  conveyance,  or  a  conveyance  made  as 
security,  a  power  to  sell,  whether  contained  in  a  will  or  elsewhere, 
does  not,  in  itself,  confer  a  power  to  mortgage.^^ 

A  power  to  mortgage  may,  however,  be  derived  by  implication 
from  other  parts  of  an  instrument  creating  a  power  to  sell,^* 
Where  a  power  of  sale  only  is  conferred  upon  executors,  a  mort- 
gagee for  value  who  has  acted  in  good  faith  and  is  innocent  of 
any  wrong  is  entitled  to  rely  upon  an  apparent  execution  of 
such  power  in  his  chain  of  title.^*  Thus,  when  A  receives  a  deed 
with  power  to  sell  for  the  benefit  of  B,  and  at  the  same  time 
executes  a  mortgage  for  the  purchase  money,  the  mortgage  is 
valid.*"  Where  a  widow  takes  a  life  estate  under  the  will  of  her 
husband  with  a  power  to  convert  to  her  own  use  so  much  of  the 
corpus  of  the  estate  as  she  may  need  for  her  comfort  and  sup- 
port she  has  the  right  to  mortgage  for  the  purpose  specified  as 
well  as  to  sell  and  a  mortgage  given  by  her  will  he  presumed  to 
have  been  executed  for  such  a  purpose.*^ 

§  83.  A  mortgage  executed  by  a  tenant  for  life,  having  a  power 
to  make  leases,  does  not  extinguish  or  suspend  the  power;  but 
the  power  is  bound  by  the  mortgage  in  the  same  manner  as  the 
real  property  embraced  therein,  and  the  effects  on  the  power  of 
such  lien  by  mortgage  are:  1.  That  the  mortgagee  is  entitled 
to  an  execution  of  the  power  so  far  as  the  satisfaction  of  his  debt 
requires ;  and,  2.  That  any  subsequent  estate,  created  by  the  owner, 

26  Tobias  V.  The  Mayor,  etc.,  of  deveer  v.  Conover,  40  N.  J.  Eq.  161. 
N.  Y.,  17  Hun,  534.  28  Freifeld  v.  Mankowski,  37  Misc. 

27  Potter    v.    Hodgman,    81    App.      303. 

Div.  233 ;  80  N.  Y.  Supp.  1056 ;  Gris-  29  Olyphant  v.  Phyfe,  27  Misc.  K. 

wold  T.  Caldwell,  65  App.  Div.  371;  64;    58    N.   Y.   Supp.    217;    48    App. 

73  N.  Y.  Supp.  2;   Arnoux  T.  Phyfe,  Div.    1;    62    N.    Y.    Supp.    688.     See 

6  App.  Div.  605;  39  N.  Y.  Supp.  973;  also   Benedict  v.  Arnoux,   154  N.  Y. 

Bloomer    v.    Waldron,    3    Hill,    361,  715;  49  N.  E.  326. 

overruling    dictum    in    Williams    v.  30  Coutant  v.  Servoss,  3  Barb.  128. 

Woodard,    2    Wend.    487,    492.     See  31  Swarthout  v.  Eanier,  143  N.  Y. 

also    Smith   v.   Hutchinson,    108    111.  499;    38  N.  E.  726.     See  also  Blau- 

662;  Jeflfery  v.  Hursh,  58  Mich.  246;  velt  v.  Gallagher,  22  Misc.  R.  564;  49 

25  N.  W.   176;    27   N.   W.  7;   Van-  N.  Y.  Supp.  608. 
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in  execution  of  the  power,  becomes  subject  to  the  mortgage  as 
if  in  terms  embraced  therein.^^ 

§  84.  A  power  to  mortgage  includes  in  it,  of  necessity,  a  power 
to  consent  to  the  usual  and  customary  provisions  which  are  com- 
monly inserted  in  mortgages,  and  among  these  is  a  clause  authoris- 
ing the  mortgagee  to  sell  on  default  of  prompt  payment.^^  On 
the  same  principle,  a  clause  imposing  on  the  mortgagor  the  duty 
of  keeping  the  buildings  on  the  mortgaged  premises  insured,  would 
be  proper;  as  also  would  be  a  clause  making  the  term  of  credit 
depend  on  the  prompt  payment  of  interest.  These  latter  clauses 
would  also  properly  be  inserted  by  a  person  authorized  to  bor- 
row money  under  a  general  authority  to  bargain  with  the  lender 
as  to  the  security  to  be  given  and  the  term  of  credit. 

§  85.  A  devise  of  lands  to  executors  or  other  trustees  to  be  sold 
or  mortgaged,  where  the  trustees  are  not  also  empowered  to  re- 
ceive the  rents  and  profits,  does  not  vest  any  estate  in  the  trustees ; 
but  the  trust  is  valid  as  a  power,  and  the  lands  descend  to  the 
heirs,  or  pass  to  the  devises  of  the  testator  subject  to  the  execu- 
tion of  the  power.^* 

Where  lands  are  devised  to  an  executor  for  life  with  the 
remainder  over,  and  the  executor  is  given  "full  power  and  author- 
ity to  buy,  sell  and  convey  and  lease  and  mortgage  real  estate 
at  his  will  and  pleasure  without  bail "  by  the  will,  such  power 
must  be  exercised  for  the  benefit  of  the  cestui  que  trust.  If  exer- 
cised otherwise  a  mortgage  would  be  void  if  the  mortgagee  knew 
it,  or  knew  facts  which  should  put  him  upon  an  inquiry  that 
would  disclose  it.^^ 

Where  a  testator  devises  real  property  to  trustees,  with  a  power 
of  sale,  in  trust  for  his  wife  for  her  life,  with  the  remainder 
over  to  his  three  sons,  each  of  the  sons  takes  an  alienable  estate 
in  the  trust  fund  and  may  create  a  valid  lien  thereon  by  way  of 
mortgage.  Even  if  there  were  an  equitable  conversion  of  the 
realty  by  the  will,  still  the  alienation  for  a  valuable  consideration 
of  the  subject  of  such  conversion  by  one  having  an  interest  therein^ 
made  before  the  actual  sale  thereof  under  the  power,  is  sufficient 

32  Real  Prop.  Law,  §  156;  1  E.  S.  34  Real  Prop.  Law,  §§  96,  99. 
733,  §§  90,  91.  35Danziger    v.    Deline,    25    Mise. 

33  Wilson  v.  Troup,   7  Johns.   Ch.  635;  56  N".  Y.  Supp.  354. 
25,  affi'd  2  Cow.  195;  Fox.  v.  Lipe,  24 

Wend.  164. 
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to  create  an  equitable  mortgage  which  will  follow  the  proceeds 
after  the  conversion  had  actually  become  effective  by  sale.*®  A 
person  dealing  with  another  who  holds  a  mortgage  as  trustee 
must  take  notice  of  the  scope  of  his  authority,  and  while  an  act 
within  his  authority,  done  by  him  with  intent  to  defraud  the 
estate,  and  which  accomplished  that  purpose  will  bind  the  es- 
tate or  the  beneficiaries,  as  to  a  third  person  acting  in  good  faith 
and  without  notice,  where  the  act  is  beyond  the  scope  of  the  trus- 
tees' authority,  such  third  person  is  not  protected.*''  The  power  to 
mortgage  in  such  a  ease  confers  no  authority  to  execute  a  mort- 
gage which  is  in  effect  an  application  of  the  trust  property  to 
a  private  use.** 

It  is  unlawful  for  executors  to  exercise  a  general  power  to 
mortgage  given  by  will  for  the  purpose  of  securing  debts  not  of 
the  estate  and  by  which  the  estate  did  not  benefit.*® 

§  86.  A  conveyance  of  land  in  trust  to  mortgage  for  the  bene- 
fit of  ceditors  is  not  one  of  the  trusts  authorized  by  law,*"  and 
no  estate  will  vest  under  it  in  the  trustees.*^ 

§  87.  Where  a  mortgage  is  executed  by  an  executor  or  other 
trustee  for  a  part  of  the  purchase  money  of  the  land  covered  by 
it,  no  question  of  authority  to  execute  the  mortgage  can  be  raised 
without  also  repudiating  the  conveyance,  since  the  contract  must 
be  taken  as  a  whole,  and  the  benefits  received  under  it  cannot 
be  retained  by  a  cestui  que  trust  while  at  the  same  time  the  bur- 
dens it  imposes  are  denied.*^ 

Where  a  person  had  title  to  an  undivided  moiety  of  land  and 
power  to  convey,  without  any  legal  or  equitable  interest  in  the 
balance,  a  mortgage  by  which  he  assumed  to  pledge  the  whole, 

36  Archer  v.  Archer,  147  App.  Div.  306;  44  N.  Y.  Supp.  136.     See  Wood 

44.  V.  Travis,  24  Misc.  E.  589;  54  N.  Y. 

37Kirsch    v.    Tozier,    143    N.    Y.  Supp.  60. 

390;  38  N.  E.  375.     See  Mutual  Life  40  Real  Prop.  Law,  §  96. 

Ins.  Co.  V.  Shipman,   108  N.  Y.  19;  41  Rogers  v.  De  Forest,   7  Paige, 

15  N.  Y.  Supp.  58;  Pawling  Savings  272;  Barnum  v.  Hempstead,  7  Paige, 

Bank    v.    Washburn,    50    App.    Div.  568;    Darling   v.    Rogers,    22    Wend. 

526;  compare  Danziger  v.  Deline,  25  483;  Irving  v.  De  Kay,  9  Paige,  521, 

Misc.  R.  635 ;  56  N.  Y.  Supp.  354.  affd   5    Den.    646;    Potter   v.    Hodg- 

38Boscowitz  v.  Held,  18  Misc.  R.  man,    81    App.    Div.   233;    80.  N.   Y. 

674;  43  N.  Y.  Supp.  818.  Supp.  1056,  aff'd  176  N.  Y.  580. 

39  Boskowitz  v.  Held,  15  App.  Div.  42  Skelton  v.  Scott,  18  Hun,  375. 
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but  which  did  not  recite  the  power,  was  held  to  affect  only  the 
part  to  which  he  had  title.*^ 

A  person  taking  a  mortgage  executed  under  a  power  of  attorney 
is  chargeable  with  notice  of 'the  extent  and  limitations  of  the 
power.** 

Where  a  cesiui  que  trust  bought  land  giving  back  a  bond  and 
mortgage  signed  by  himself  and  by  his  trustee,  as  such,  it  was 
held  that  the  trustee  was  not  liable  individually,  but  only  in  his 
representative  capacity.*® 

EKEOTJTIO'N"    AND    DELIVEHT. 

§  88.  Execution  and  acknowledgment It  is  provided  by  the 

Consolidated  Laws :  "  A  grant  in  fee  or  of  a  freehold  estate, 
must  be  subscribed  by  the  person  from  whom  the  estate  or  in- 
terest conveyed  is  intended  to  pass,  or  by  his  lawful  agent.  If 
not  duly  acknowledged  before  its  delivery,  according  to  the  pro- 
visions of  this  chapter,  its  execution  and  delivery  must  be  attested 
by  at  least  one  witness,  or,  if  not  so  attested  it  does  not  take 
effect  as  against  a  subsequent  purchaser  or  incumbrancer  until 
so  acknowledged."  *^  This  provision  is  equally  applicable  to  mort- 
gages.*'^ In  cases  where  from  lack  of  a  seal,*®  or  for  want  of 
proper  acknowledgment,*^  or  from  any  other  technical  cause,  an 

43  Shirras  v.  Craig,  7  Crancli  (U.  the  mortgagor  to  overcome  the  pre- 
S. )    34.  sumption.     Quackenbush    v.     Mapes, 

44  Kingsland  v.  Chetwood,  39  123  App.  Div.  242;  107  N.  Y.  Supp. 
Hun,  602.  1047. 

45  Crete  v.  Benzinger,  13  App.  A  seal  is  no  longer  required  where 
Div.  617.  the  instrument  expresses  a  consider- 

46  Real  Prop.  Law,  §  243 ;  1  E.  ation.  Heburn  v.  Reynolds,  73  Misc. 
S.   738,   §    137;    Genter   v.   Morrison,  R.  73;   132  N.  Y.  Supp.  460. 

31    Barb.    155;    Wood  v.   Chapin,    13  49  Maine    v.     Alexander,     9    Ark. 

N.  Y.  509.  112;  47  Am.  Deo.  732. 

Eocectition  may  he  shown,  where  a  A     certificate    of    acknowledgment 

bond  and   mortgage  have  been   duly  is  prima   facie  as   strong  as   if   the 

acknowledged,  by  putting  the  instru-  facts  had  been  duly  sworn  to  in  open 

ments    in    evidence    without    further  court  by  a  witness  apparently  disin- 

proof.     Preston    v.    Albee,    120    App.  terested    and    worthy    of    belief.     It 

Div.  89;   109  N.  Y.  Supp.  33.  should  not  be  overthrown  upon  evi- 

47  White  v.  Leslie,  54  How.  Pr.  dence  of  a  doubtful  character  hut 
394.  See  also  Porter  v.  MuUer,  53  only  upon  proof  so  clear  and  con- 
Cal.  677.  vincing   as    to    amount   to    a   moral 

48  Erwin  v.  Shuey,  8  Ohio  St.  509.      certainty.    Albany  Co.  Savings  Bank 
The  seal  is  presumptive  evidence  of      v.  McCarthy,  149  N.  Y.  71;  43  N.  B. 

consideration  and  the  burden  is  upon      427. 
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effort  to  execute  a  mortgage  fails  of  legal  validity,  it  may  never- 
theless be  enforced  as  an  equitable  lien.^" 

A  mortgage  does  not  become  void  because  the  name  of  the  mort- 
gagee is  not  stated  accurately  if  the  person  intended  can  be  suffi- 
ciently identified.  Where  G.  and  W.  were  partners  under  the 
name  of  the  Chicago  Lumber  Co.,  and  received  a  mortgage  by  the 
latter  name,  it  v?as  held  enforceable  by  them.^^  The  signature  of 
a  husband  to  a  mortgage  of  his  wife's  property  is  of  no  effect,  for 
a  tenancy  by  the  curtesy,  while  merely  initiate,  is  not  an  estate, 
but  a  simple  possibility  or  expectancy.®^ 

§  89.  ITeither  a  grant  nor  a  mortgage  can  take  effect  without  a 
grantee  being  named  in  It.^s — go  an  instrument  in  the  form  of  a 
mortgage,  but  containing  the  name  of  no  mortgagee,  does  not  be- 
come effectual  by  delivery  to  one  who  advances  money  on  the 
agreement  that  he  shall  hold  the  paper  as  security  for  a  loan.^* 
But  if  such  an  instrument  is  prepared  and  delivered  by  the  mort- 
gagor to  a  person  authorized  to  use  it  to  obtain  money  for  the 
mortgagor,  and  to  insert  the  name  of  the  mortgagee,  this  can  be 
done  and  the  mortgage  will  be  valid.®^  And,  in  general,  any  al- 
teration may  be  made  in  a  mortgage  after  its  execution,  provided  it 
be  done  with  the  authority  and  consent  of  the  mortgagor. ®® 

Where  a  mortgage  is  executed  in  blank,  authority  to  fill  in 
the  name  of  a  mortgagee  may  be  implied  where  the  use  is  made 
of  the  instrument  which  was  authorized  by  the  mortgagor.®'^  But 
where  a  different  use  is  made  of  the  instrument  from  that  author- 
ized by  the  mortgagor,  it  will  be  void  and  will  create  no  lien,  and 
this  rule  has  peculiar  force  when  the  mortgagee  knows  that  his 
name  was  filled  in  after  execution  and  without  the  knowledge  of 
the  mortgagor.^* 

50  See  ante,  Chap.  III.,  §§  46  to  54  Chauneey  v.  Arnold,  24  N.  Y. 
51 ;  Du  Val  v.  Johnson,  39  Ark.  182.  330. 

51  Chicago  Lumber  Co.  v.  Ash-  55  Hemmenway  v.  Mulock,  56 
worth,  26  Kans.  212.  How.  Pr.  38. 

52  Albany  Co.  Savings  Bank  v.  56  Knapp  v.  Maltby,  13  Wend. 
McCarthy,  149  N"'  Y.  71,  85;  43  N.  587;  Woolley  v.  Constant,  4  Johns. 
E.  427.  54;    Penny    v.    Corwithe,    18    Johns. 

53  A  mortgage  for  the  benefit  of  a  499;  ea;  parte  Kerwin,  8  Cow.  118; 
third  party  intended,  to  run  to  a  trus-  Texvia  v.  Evans,  1  Anst.  228. 

tee,    from    which    the    name    of    the  57  Van  Etta  v.  Evenson,  28  Wis. 

trustee   is   omitted,   is   not   void   for  33. 

such     omission     if     it    contains    the  58  Ayera    v.    Probasco,    14    Kans. 

means    of    ascertaining   the    trustee;  175. 

Hitesman  v.  Donnel,  40  Ohio  St.  287. 
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Where  a  bond  and  mortgage  were  executed  with  the  name  of  the 
mortgagee  blank,  and  delivered  to  a  third  person  with  authority 
to  raise  money  for  the  mortgagor,  and  he  delivered  them  for  his 
own  benefit,  filling  in  the  name  of  a  mortgagee,  it  was  held  that 
they  were  utterly  void  as  against  the  mortgagor.^^ 

The  record  of  a  mortgage  from  which  the  name  of  the  mort- 
gagee is  omitted  does  not  charge  a  subsequent  purchaser  with 
notice  thereof.®'' 

§  90.  Alterations  after  execution — If  a  mortgage  is  altered  by 
a  mere  stranger  while  it  is  out  of  the  possession  of  the  mortgagee, 
and  without  his  knowledge  or  consent,  this  does  not  work  a  de- 
struction of  it.  But  if  an  alteration  is  made  without  the  consent 
of  the  party  against  whom  it  is  sought  to  be  enforced,  either  by 
the  plaintiff  who  brings  the  action  upon  it,  or  by  some  other  per- 
son while  the  instrument  is  in  the  possession  or  custody  of  the 
plaintiff,  such  alteration  will  discharge  the  original  instrument 
without  substituting  any  new  contract  or  obligation  in  its  place.*^ 

This  principle  has  been  applied  where  a  mortgage  executed 
by  a  married  woman  was  altered  by  her  husband  by  changing  the 
name  of  the  mortgagee  without  her  express  consent.  The  husband 
derived  no  authority  from  the  marital  relation  nor  from  the  pos- 
session of  the  instrument  to  dispose  of  the  mortgage  otherwise 
than  according  to  its  strict  terms.®^  So,  a  mortgage  was  held 
void  and  incapable  of  reformation  which  was  made  by  a  mar- 
ried woman  to  secure  her  husband's  debt,  and  which  the  husband 
assumed  to  correct  in  respect  to  an  erroneous  description.®* 

Where  a  mortgage  is  altered  after  execution,  either  by  changing 
the  description  of  the  mortgaged  property  ®*  or  by  inserting  an  ad- 
ditional obligation,®®  it  becomes  entirely  void.  And  the  doctrine 
of  equitable  subrogation  will  not  be  applied  to  relieve  the  mort- 
gagee.®® 

59  Cady  v.  Jennings,  17  Hun,  213.  63  Marcy  v.  Dunlap,  5  Lans.  365. 

60  Dicke  v.  Wright,  49  Iowa,  538.       See  also  Johnson  v.  Moore,  33  Kans. 

61  Gleason  v.  Hamilton,  138  N.  Y.       90;  5  Pac.  406. 

353 ;  34  N.  E.  283 ;  Jackson  v.  Malin,  64  Pereau    v.    Frederick,    17    Neb. 

15  Johns.  297;  Eees  v.  Overbaugh,  6  117;  22  N.  W.  235. 

Cow.  746;  Lewis  v.  Payn,  8  Cow.  71;  65  Gleason  v.  Hamilton,  138  N.  Y. 

Waring  v.   Smyth,  2  Barb.  Ch.  119;  353;  34  N.  E.  283;  Johnson  v.  Moore, 

Pigott's    Case,    11    Coke,    27;     Shep.  33  Kans.  90;   5  Pac.  406. 

Touch.  69.  66  Guckenheimer   v.    Angevine,    81 

62  Smith  v.  Fellows,  41  N.  Y.  N.  Y.  394.  See  also  Johnson  v. 
Super.    (9  J.  &  S.)   36.  Moore,  33  Kans.  90;  5  Pac.  406. 
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§  91.  Delivery. — A  valid  delivery  of  a  mortgage  may  be  made  to 
any  one  of  two  or  more  persons  interested  in  its  enforcement. 
Thus,  where  upon  a  dissolution  of  a  copartnership,  one  partner  as- 
sumed the  payment  of  a  firm  note  and  executed  a  mortgage  to  se- 
cure its  payment,  and  as  indemnity  to  the  other  partner  against  his 
liability  thereon,  a  delivery  of  the  mortgage  to  the  firm  creditor 
was  held  sufficient  as  a  delivery  to  his  copartner.^'^ 

A  mortgage  takes  effect  from  its  delivery  and  not  from  its 
date.«« 

The  destruction  of  a  mortgage  after  delivery  will  not  impair  its 
validity  as  against  the  mortgagor  and  others  claiming  under  him 
with  notice.  This  principle  was  applied  in  a  case  where  a  pur- 
chase-money mortgage,  after  being  recorded,  was  destroyed  by  the 
wife  of  the  mortgagee.**® 

Possession  by  the  obligee  of  a  bond  and  mortgage  is  prima  facie 
evidence  of  a  delivery  thereof.^" 

If  a  mortgage  is  not  voluntarily  delivered,  no  title  passes, 
though  the  mortgagor  may  by  his  carelessness  in  permitting  the 
mortgagee  to  gain  possession  of  the  mortgage,  be  estopped  from 
denying  the  validity  of  the  delivery  as  against  third  persons  claim- 
ing by  purchase  from  the  mortgagee.^^ 

The  recording  of  a  mortgage  is  presumptive  evidence  of  its  de- 
livery,''^ but  not  to  a  third  person  in  whose  favor  a  mortgage  con- 
tains a  provision  testamentary  in  its  nature.'^* 

So,  where  a  mortgage  was  written  and  signed  by  the  mortgagor, 
and  was  filed  by  him  in  the  recorder's  office  for  record,  and  it 
was  subsequently  found  in  the  mortgagee's  possession,  this  was 
held  sufficient  prima  facie  evidence  of  a  delivery.^*  And,  in  a 
similar  case,  but  where  the  mortgagee  never  had  possession  of  the 
instrument,  delivery  was  inferred.^^  So,  where  the  mortgagor 
who  delivered  the  mortgage  to  the  recording  officer  was  shown  to 
have  received  the  consideration  therefor.'^® 

It  is  not  necessary  that  a  mortgage  should  be  delivered  to  the 

67  Conwell  v.  McCowen,  81  111.  72  Preston  v.  Albee,  120  App.  Div. 
285.  89;   105  N.  Y.  Supp.  33. 

68  Conwell  v.  McCowen,  81  111.  73  Townsend  v.  Eackham,  143  N. 
285.  Y.  516;  38  N.  E.  731. 

69  Sloan  v.  Holcomb,  29  Mich.  153.           74  Haskill  v.  Sevier,  25  Ark.  152. 

70  Kranichfelt  v.  Slattery,  12  75  Elaberry  v.  Boykin,  65  Ala. 
Misc.  E.  96;  33  N.  Y.  Supp.  27.  336. 

71  Fisher  V.  Beckwith,  30  Wis.  55;  76  Connard  v.  Colgan,  55  Iowa, 
11  Am.  E.  546.  338;   8  N.  W.  351. 
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mortgagee  personally.     Delivery  to  a  third  person  with  instruc- 
tions to  deliver  it  to  the  mortgagee  is  sufficient. ''^ 

Delivery  in  any  case  must,  however,  be  complete  and  be 
proved.''® 

§  92.  Acceptance. — There  must  not  only  be  a  mortgagee  in  order 
to  constitute  a  valid  mortgage,  but  the  mortgage  must  also  be  ac- 
cepted by  him.''*  Slight  evidence  of  an  acceptance  will  ordi- 
narily be  sufficient,  since  the  contract  is  presumptively  beneficial, 
and  if  it  be  delivered  to  a  third  person  for  the  benefit  of  the  mort- 
gagee, an  acceptance  will  be  implied  from  his  conduct  in  subse-- 
quently  claiming  rights  under  it.®" 

The  acceptance  of  a  mortgage  containing  a  declaration  of  trust 
for  third  persons  is  an  acknowledgment  of  the  trust  by  the  mort- 
gagee and  binds  him  to  perform  it.®^ 

§  93.  Delivery  in  escrow — Where  a  mortgage  is  placed  in  the 
custody  of  a  third  person  to  deliver  to  the  mortgagee,  on  the  hap- 
pening of  a  specified  event,  no  valid  delivery  can  be  made  until 
the  condition  imposed  is  satisfied,  and  if  delivered  before  that  is 
done,  the  mortgage  cannot  be  enforced.®^  Where  a  mortgage  was 
left  with  a  firm  of  attorneys  acting  for  both  parties,  to  be  deliv- 
ered only  on  the  consent  of  both,  and  there  was  a  conflict  of  tes- 
timony as  to  whether  such  consent  was  ever  had,  the  fact  that  the 
mortgagee  was  found  in  possession  of  the  mortgage,  and  the  mort- 
gagor in  possession  of  an  instrument  executed  by  the  mortgagee, 
to  show  what  the  mortgage  was  given  for,  was  held  to  be  decisive, 
and  evidence  offered  by  the  mortgagor  to  show  that  the  mortgage 
was  given  to  defraud  his  creditors,  was  excluded.®^ 

77  Booker    v.    Booker,    119    App.  78  Gannon    v.    McGuire,    22    App. 

Div.  482;   104  N.  Y.  Supp.  21,  citing  Div.  43;  47  N.  Y.  Supp.  870. 

Hathaway  v.   Payne,   34  N.   Y.   928,  79  Freeman  v.  Peay,  23  Ark.  439. 

holding  that   a   delivery   of   the  key  80  Lady  Superior  v.  McNamara,  3 

of  a  box  containing  a  mortgage  exe-  Barb.   Ch.   375;    Souverbye  v.  Arden, 

cuted   by   a   mother   in   favor   of  her  1  Johns.  Gh.  240;  Church  v.  Gilman, 

son  to  a  third  person,  with  instruc-  15  Wend.  656.     See  also  Ensworth  v. 

tions  to  deliver  the  mortgage  to  the  King,  55  Mo.  477. 

son,  is  a  good  delivery  to  the  latter.  81  Kirsch    v.    Tozier,    143    N.    Y. 

But    if    prior    to    such    delivery    the  390;  38  N.  E.  475. 

mortgagor   executed   and   delivered  a  82  Thompson   v.    White,   48    Conn, 

deed   of   the    mortgaged    property   to  509;    Cressinger   v.    Dessenburgh,   42 

another  she  divested  herself  of  title,  Mich.  580;    4  N.  W.  269;   Powell  v. 

and  nothing  passed  by  the  subsequent  Conant,   33   Mich.   396;    Chipman  v. 

delivery  of  the  mortgage.  Tucker,  38  Wis.  43;  20  Am.  Kep.  1. 

83  Hess  V.  Final,  32  Mich.  515. 
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A  mortgage  has  no  efScacy  if  its  delivery  depends  upon  a  con- 
dition precedent  -which  is  to  be  performed  after  the  death  of  the 
mortgagor.** 

THE    DEBT    SECUBED. 

§  94.  Debt  must  be  valid. — The  debt  being  the  principal,  and 
the  mortgage  lien  merely  the  security  for  it,  there  can  be  no  valid 
mortgage  independent  of  a  valid  debt.  So,  a  deed  in  the  nature 
of  a  mortgage  to  secure  a  bargain,  -which  is  contrary  to  the  policy 
of  the  la-w,  -will  be  void.®^ 

Where  the  rights  of  creditors  do  not  interfere,  a  mortgage  may 
be  valid  as  against  all  persons  but  the  mortgagor,  though  given 
-without  consideration.  So,  -where  a  father  made  a  voluntary  pro- 
vision for  his  child  by  a  mortgage,  this  -was  held  as  valid  as 
against  his  heirs,  as  a  transfer  for  a  valuable  consideration.*® 

If  a  mortgage  is  made  to  secure  debts  arising  out  of  several 
transactions  -which  can  be  separated,  and  some  are  legal  -while 
others  are  not,  the  mortgage  -will  be  valid  for  that  part  of  the 
debt  -which  is  free  from  illegality.*'^  This  -was  so  held  -where  a 
part  of  the  debt  sought  to  be  secured  -was  for  a  sale  of  liquor  in 
violation  of  a  stattite.** 

A  mortgage  given  for  a  valid  debt  is  good  although  the  pur- 
pose of  the  mortgagor  in  executing  it  "was  to  defraud  his  other 
creditors.*® 

§  95.  Mortgage  lien  must  be  complete  at  its  inception.— A 
mortgage  made  to  secure  one  debt  cannot,  by  parol,  after-ward  be 
made  to  stand  for  a  ne-w  or  different  debt,  even  bet-ween  the  par- 
ties; and  the  cases  -which  recognize  the  admissibility  of  parol 
testimony  to  establish  the  actual  contract  made  bet-ween  the  par- 
ties at  the  time  of  the  grant,  must  be  distinguished  from  those  in 
-which  attempts  have  been  made  to  enlarge  the  scope  of  the  mort- 
gage after  its  inception.®"  The  grant  must  be  in  -writing  under 
seal,  and  must  comply  -with,  all  of  the  formalities  prescribed  by 

84Taft  V.  Taft,  59  Midi.  185;  26  87  Feldman   v.   Gamble,   26   N.  J. 

N.  R  426;  33  Alb.  L.  J.  264,  in  which  Eq.   494. 

case  there   is   an   elaborate  examina-  88  Shaw  v.  Carpenter,  54  Vt.  155 ; 

tion  of  the  authorities  on  conditional  41  Am.  R.  837. 

delivery     and     delivery     in     escrow;  89  Billings  v.  Billings,  31  Hun,  65. 

Latham    v.    Udell,     38     Mich.     238;  90  Stoddard  v.  Hart,  23  N.  Y.. 556; 

Wallace  v.  Harris,  32  Mich.  380.  Taylor   v.   Post,   30  Hun,   446;    Hub- 

85  Gilbert  v.  Holmes,  64  111.  548.  bell  v.  Blakeslee,  8  Hun,  603;   Bank 

86  Bucklin  v.  Bueklin,  1  Abb.  App.  of  Utiea  v.  Finch,  3  Barb.  Ch.  293. 
Cas.  242.  See  also  Hughes  v.  Johnson,  38  Ark. 


§§  96-97.]  WHO    MAT    MORTGAGE    AND    HOW.  77 

law  for  absolute  conveyances  of  land;  and  while  the  defeasance 
may  rest  in  parol  and  may  provide  for  future  advances  or  for 
almost  any  kind  of  present  or  future  obligation,  the  agreement 
made  at  the  time  of  the  grant  must  control  all  of  the  subsequent 
dealings  of  the  parties  with  the  security.^^ 

§  96.  If  the  defeasance  is  in  writing,  it  cannot  be  enlarged  by 
subsequent  parol  agreement.^^ — Qq  ^  mortgage  originally  given  to 
secure  an  indebtedness  for  one  firm  cannot,  by  parol,  be  extended 
to  secure  an  obligation  to  a  new  firm.®^ 

An  agreement  indorsed  after  its  maturity  upon  a  note  secured 
by  mortgage,  by  which  the  rate  of  interest  is  increased,  is  a  per- 
sonal covenant  merely,  and  is  not  secured  by  the  lien,  even  against 
the  mortgagor,^*  though  an  agreement  in  writing  to  that  effect 
for  a  valuable  consideration  has  been  enforced  where  no  rights 
of  third  persons  have  intervened.^^ 

An  agreement  between  the  mortgagor  and  mortgagee,  tending 
to  increase  the  mortgage,  will  always  be  void  against  a  junior  in- 
cumbrance.®® 

As  between  the  parties,  and  to  prevent  fraud,  the  courts  have 
sometimes  refused  to  give  relief  to  a  mortgagor  except  on  condi- 
tion of  his  doing  equity,  even  where  this  practically  resulted  in 
enforcing  a  parol  agreement,  by  which  the  lien  of  a  mortgage  was 
extended  after  its  inception.®''' 

§  97.  The  condition  of  the  mortgage  should  give  reasonable  no- 
tice of  the  amount  of  the  incumbrance,  in  order  that  junior  in- 
cumbrancers and  purchasers  may  ascertain  from  the  record  the 
extent  of  the  lien  claimed  under  it.  It  has  even  been  held  in 
some  cases  in  Connecticut  that  reasonable  definiteness  of  descrip- 

91  See  Chap.  VI.  as  to  effect  of  7  N.  W.  818;  Spear  v.  Hadden,  31 
agreement  for  further  advances  made      Mich.  265. 

after   execution    of   mortgage ;    Chap.  95  Smith     v.     Graham,     34    Mich. 

VII.  as  to  extension  of  time  by  "re-  302. 

newal  of  notes  secured  by  mortgage;  96  Sohiffer  v.  Feagin,  51  Ala.  335 

Chap.  XI.  as  to  reissue  of  paid  mort-  Gardner    v.    Emerson,    40    111.    296 

gage.  Coombs  v.  Jordan,  3  Bland  Ch.  284 

92  Bank  of  Utica  v.  Finch,  3  Barb.  22  Am.  Dec.  236;  Perrin  v.  Kellogg, 
Ch.  293;  49  Am.  Dec.  175.  See  also  38  Mich.  720;  Jones  v.  Brogan,  29 
Hughes  V.  Johnson,  38  Ark.  285;  N.  J.  Eq.  139;  Mitchell  v.  Coombs, 
Morris  v.   Tillson,   81   111.   607;    Sav-  96  Pa.  St.  430. 

age  V.  Scott,  45  Iowa,  130.  97  Stone   v.    Lane,    92   Mass.     ( 10 

93  Taylor  v.  Post,  30  Hun,  446.  Allen)   74. 

94  Havens  v.  Jones,  45  Mich.  253 ; 
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tion  is  essential  where  the  amount  of  the  debt  is  liquidated  or 
capable  of  ascertainment  at  the  time  of  the  execution  of  the  mort- 
gage.®* But  no  such  doctrine  has  ever  been  approved  in  this 
State,  and  a  mortgage  is  valid  if  it  contains  within  itself  a  de- 
scription of  the  debt  or  refers  to  some  other  paper  or  to  some 
other  facts  outside  of  any  paper  from  which  the  extent  of  the 
claims  of  the  mortgagee  can  be  ascertained.  A  truthful  state- 
ment of  the  debt  is  desirable,  since  any  attempt  at  concealment 
or  misstatement  will  be  material  if  questions  of  fraud  are  raised.®® 

§  98.  Over-stating  debt  a  badge  of  fraud A  mortgage  given 

to  secure  a  debt  actually  due,  but  dravsTi  for  a  larger  sum,  with 
intent  on  the  part  of  both  parties  to  the  instrument  to  defraud 
or  delay  creditors,  may  be  adjudged  void  at  the  instance  of  cred- 
itors.^ In  the  absence  of  explanatory  evidence,  over-stating  the 
debt  is  a  badge  of  fraud  and  may,  in  itself,  be  sufficient  to  es- 
tablish a  fraudulent  intent  so  as  to  avoid  the  mortgage  as  to  exist- 
ing creditors.^  The  burden  of  establishing  the  honesty  of  the 
transaction  is  thereby  cast  upon  the  person  claiming  under  the 
mortgage,^  but  it  is  not  conclusively  fraudulent  if  it  appears  that 
it  was  not  made  to  defraud  other  creditors.* 

Kinowledge  by  the  mortgagee  that  his  debtor  is  trying  to  mag- 
nify his  liabilities  and  wants  him  to  take  a  mortgage  for  a  sum 

98  Pettibone  v.  Griswold,  4  Conn.  See  also  Taylor  v.  Wendling,  66 
158;  10  Am.  Dec.  106;  Stoughton  v.  Iowa,  562;  24  N.  W.  40;  Wood  v. 
Pasco,  5  Conn.  442;  13  Am.  Itee.  72;  Scott,  55  Iowa,  114;  7  N.  W.  465; 
Booth  V.  Barnum,  9  Conn.  286;  23  Davenport  v.  Cummings,  15  Iowa, 
Am.  Dec.  389;  Hart  v.  Chalker,  14  219;  Lynde  v.  McGregor,  95  Mass. 
Conn.  77;  Merrill  v.  Smith,  18  Conn.  172;  Rice  v.  Momer,  64  Wis.  599;  25 
257;  46  Am.  Dec.  315;  Bramhall  v.  N.  W.  668;  Butts  v.  Peacock,  23  Wis. 
Flood,  41  Conn.  68;   Stearns  v.  Por-  359. 

ter,  46  Conn.   313;    Bullock  v.  Bat-  3  Carson  v.  Byers,  67  Iowa,  606; 

tenhousen,  108  111.  28.  25  N.  W.  826;  Lombard  v.  Dows,  66 

99  Per     Marshall,     Ch.     J.,     in      Iowa,  243 ;  23  N.  W.  649. 

Shirras  v.   Craig,  7   Cranch    (U.  S.)'  4  Berry  v.  O'Connor,  31  Alb.  L.  J. 

34;    Truscott   v.    King,    6   N.   Y.    (2  357;    Tully  v.   Harloe,   35   Cal.   302; 

Seld.)   147;  McKinster  v.  Babcock,  26  Wood  v.   Scott,  55   Iowa,   114;    7  N. 

N.    Y.    378;    Bumpas    v.    Datson,    7  W.  465;  Bush  v.  Bush,  33  Kan.  556; 

Humph.    (Tenn.)    310;    46   Am.   Dee.  6   Pac.   794;    Berry  v.   O'Connor,   33 

81;  Goflf  V.  Rogers,  71  Ind.  459.     See  Minn.  29;   21  N.  W.   840;   Minor  v. 

First    National    Bank    of    Richfield  Sheehan,    30   Minn.   419;    15   N.   W. 

Springs  v.  Keller,  127  App.  Div.  435.  687;   Whittredge  v.  Edmunds,  63  N. 

IHeintze  v.  Bentley,  34  N.  J.  Eq.  H.  248;  Noyes  v.  Patrick,  58  N.  H. 

562.  618. 

2l'ripp  V.  Vincent,   8  Paige,   176. 
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SO  large  that,  if  his  other  creditors  should  regard  it  as  an  honest 
security,  his  lands  would  be  put  effectually  beyond  their  reach, 
makes  it  his  duty  to  inquire  as  to  his  debtor's  object,  and  failure 
to  do  so  will  vitiate  such  a  mortgage  in  toto,  though  partly 
founded  on  a  good  consideration.^ 

§  99.  Inaccuracies  in  description  of  debt. — The  liability  in- 
tended to  be  secured  should  be  sufficiently  described  in  the  mort- 
gage,* but  where  there  was  an  accidental  omission  to  insert  in  a 
mortgage  the  amount  of  the  bond  it  was  intended  to  secure,  it 
was  held  that  this  did  not  invalidate  the  mortgage  or  postpone 
its  lien  to  that  of  a  subsequent  mortgage. '^  Even  an  intentional 
omission  to  set  out  in  the  mortgage  the  amount  of  a  note  which 
it  is  intended,  to  secure,  will  not  subordinate  it  to  creditors  hav- 
ing no  actual  notice  of  the  mortgage.*  A  mortgage  has  been  held 
valid  when  made  to  secure  a  specified  debt  amounting  to  a  certain 
sum  "  or  thereabout,"  the  debt  being  a  little  larger  than  the 
amount  named.®  Clerical  inaccuracies  in  the  description  of  the 
debt  will  not  affect  the  lien  of  the  mortgage  as  against  the  mort- 
gagor or  his  subsequent  judgment  creditors,  provided  the  debt  is 
clearly  identified  as  the  one  intended  to  be  secured.^" 

A  valid  mortgage  may  be  made  for' the  payment  of  money  with- 
out particularly  describing  the  writing  which  forms  the  evidence 
of  the  debt,  and  even  without  giving  any  independent  evidence 
thereof. -^^  If  an  attempt  is  made  to  describe  the  evidence  of  debt 
in  the  recitals  in  the  mortgage,  it  is  not  necessary  that  all  of  the 
particulars  of  the  paper  should  be  set  forth,  and  it  is  enough  if 
the  paper  produced  by  the  mortgagee  appears  with  reasonable 
certainty  to  be  the  one  intended.-'^ 

■Where  a  mortgage  was  executed  by  several  persons  on  property 
owned  jointly  to  secure  the  mortgagee  on  a  recognizance  and  con- 
tained also  the  following  clause :  "  and  pay  him  all  sums  of  money 
now  due  or  that  may  be  due  from  us  hereafter,"  and  each  of  the 

SEussell  V.  Winne,  37  N.  Y.  596.  10  Curtis    v.    Finn,    46    Axk.    70; 

See  also  Holt  v.   Creamer,  34  N.  J.  Winchell  v.   Coney,   54   Conn.   24;    5 

Eq.  181.  Atl.  354;  34  Alb.  L.  J.  210;  Tousley 

6  Thomas  v.  Olney,  16  111.  53.  v.  Tousley,  5  Ohio  St.  78. 

7  Hall's  Ex'rs  v.  Lambert's  Ex'rs,  1 1  Fetes  v.  O'Loughlin,  62  Iowa, 
3  Halst.  (N.  J.)  651;  51  Am.  Dec.  532;  17  N.  W.  764 ;  Varney  v.  Hawes, 
272.  68  Me.  442. 

8  Wilson  V.  Vaugn,  61  Miss.  472.  12  Webb.  v.  Stone,  24  N.  H.  282. 

9  Booth  V.  Barnum,  9  Conn.  286. 
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mortgagors  owed  separate  debts  to  the  mortgagee,  but  did  not 
know,  through  their  own  neglect,  that  the  special  clause  was  in 
the  mortgage,  it  was  held  that  their  debts  were  secured.  ^^ 

§  100.  A  note  is  sufficiently  identified  as  the  one  secured  by  a 
mortgage  when  it  is  identical  with  the  one  described  in  the  mort- 
gage in  dates,  amount,  and  in  the  names  of  the  maker  and  payee, 
although  in  the  mortgage  the  payee  is  described  "  as "  trustee, 
while  in  the  note  the  word  "  as  "  is  omitted.^* 

A  mortgage  which  does  not  distinctly  identify  the  debt  or  pro- 
vide a  time  of  payment,  is  held  to  be  due  as  soon  as  given.^^ 

§  101.  Parol  evidence  to  aid  description  of  debt. — If  the  amount 
secured  by  a  mortgage  is  left  indefinite  and  uncertain  in  the  in- 
strument parol  evidence  is  admissible,  in  an  action  to  foreclose, 
to  show  what  such  amount  actually  was.^® 

Where  the  condition  of  a  mortgage  described  two  notes  for 
$150  each  and  one  of  the  notes  intended  to  be  secured  was,  in 
fact,  for  $150,  but  the  other  was  for  $200,  but  in  all  other  respects 
they  corresponded  with  those  described  in  the  mortgage,  it  was 
held  that  it  might  be  shown  by  parol  that  they  were  the  notes 
intended  to  be  secured,  and  that  the  mortgage  was  not  necessarily 
voi,d.^^ 

A  note  payable  "  one  after  date "  may  be  identified  as 

one  payable  in  one  "  year  "  after  date,  to  correspond  with  the  one 
described  in  the  mortgage.^* 

A  chattel  mortgage  executed  to  an  indorser  of  a  note  to  secure 
payment  of  that  note,  has  been  shown  by  parol  to  have  been  in- 
tended as  security  for  the  mortgagee  and  another  indorser  as 
well,  and  the  mortgagee  was  said  to  hold  as  trustee  for  himself 
and  the  other  indorser.  ^^ 

Where  a  mortgage  is  given  to  secure  a  bond  for  a  certain  time, 
it  is  competent  to  prove,  by  parol,  that  it  was  really  given  to  se- 

13  Bishop  V.  Allen,  55  Vt.  423.  16  Burnett  v.   Wright,   135   N.  Y. 

14  Cowley  v.  Shelby,  71   Ala.  122.  543;   32  N.  E.  253. 

15  Sheehy  v.  Maindeville,  7  Cranch,  17  Cushman  v..  Luther,  53  N.  H. 
208;  Brewster  v.  Wakefield,  22  How.  562. 

118,  127;   Selleck  v.  French,  1  Conn.  18  Stowe  v.   Merrill,   77  Me.   550; 

32;     Sirett    v.    Hooper,    62    Me.    54;  Nichols  v.  Frothingham,  45  Me.  220, 

Dodge  V.  Perkins,  9  Pick.  369 ;  Eaton  and  cases  cited. 

V.   Truesdail,   40   Mich.   1 ;    Heath  v.  19  Bainbridge     v.     Richmond,     17 

Page,    63    Pa.    St.    108;    Hummel   v  Hun,  391,  affl'd  78  N.  Y.  618. 

Brown  24  Pa.  St.  313;  Roberts  v.  , 
Cocke,  28  Gratt,  207. 
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cure  an  open  account,  the  balance  of  which  was  continually  vary- 
ing, or  for  future  advances,^"  or  to  indemnify  the  mortgagee  for 
becoming  surety  on  a  note,^^  and  it  has  repeatedly  been  held  that 
parol  evidence  to  show  the  purpose  and  intent  for  which  a  security 
was  executed  is  not  regarded  as  contradicting  or  varying  its  terms 
or  effect.^^  It  is  even  permissible  to  show,  by  parol,  that  the 
mortgagee  is  a  trustee  for  other  persons  whose  debts  the  mortgage 
was  intended  to  secure.^* 

It  is  competent  for  the  mortgagor  to  show  in  defense  to  a  mort- 
gage given,  on  its  face,  to  secure  the  payment  of  a  certain  sum  of 
money,  that  it  was  really  given  to  indemnify  sureties  on  a  recog- 
nizance of  bail,  and  that  the  sureties  had  been  discharged  without 
being  damnified;  in  such  a  case  a  bona  fide  assignee  takes  only 
for  the  purposes  of  the  indemnity.^* 

Parol  evidence  is  admissible  to  explain  the  language  used  in  a 
mortgage  but  not  to  vary  its  time  and  conditions.^^  For  instance, 
it  will  not  be  received  to  show  that  it  was  intended  that  the  lien 
should  cease  on  payment  of  a  part  of  the  debt.^®  Thus  a  wife  is 
not  chargeable  with  any  verbal  arrangement  made  by  her  husband 
in  her  absence,  in  respect  to  the  purpose  for  which  a  mortgage 
upon  her  separate  estate  is  given,  other  than  such  as  is  imparted 
by  its  terms.  ^'^ 

§  102.  A  mortgage  may  secure  future  or  contingenit  obligations 
and  it  is  not  necessarily  a  security  for  a  debt. — Thus,  it  may  secure 
an  accommodation  indorser  for  liability  incurred  by  the  indorse- 
ment.^* Or  it  may  be  conditional  on  the  removal  of  certain 
specified  defects  of  title,  and  will  then  secure  those  only,  and  will 
not  be  enforceable  by  showing  other  defects  not  set  forth  in  the 
condition.^^     Or  it  may  be  given  to  indemnify  the  mortgage  from 

20Esterly  v.  Purdy,  50  How.  Pr.  561;   Hubbell  v.  Blakeslee,  71  N.  Y. 

350.  63,   69;    Bainbridge  v.  Richmond,   17 

21  Kimball    v.    Myers,     21     Mich.  Hun,  391,  affi'd  78  N.  Y.  618. 
276;  4  Am.  R.  487.  24  Colman  v.  Post,  10  Mich.  422. 

22Truscott  v.   King,   6   N.   Y.    (2  25  State    Bank    v.    Lighthall,    46 

Seld.)   147,  161;  Chester  v.  The  Bank  App.  Div.  397. 

of  Kingston,  16  N.  Y.  336,  343;  Aga-  26  Taylor  v.  Thomas,  61  Ga.  472. 

warn  Bank  v.  Strever,  18  N.  Y.  502;  27  Parker    v.    Collins,    127    N.    Y. 

Hutchins  V.   Hebbard,   34  N.  Y.   24;  185;  27  N.  E.  825. 
Bainbridge    v.    Richmond,     17    Hun,  28  Gibson  v.  Wilson,  38  Ark.  207. 

391,  affi'd  78  N.  Y.  618.  29  Goodenow  v.    Curtis,   33   Mich. 

23Artcher    v.    McDuffie,    5    Barb.  505. 
147;    Hall  v.   Crouse,    13   Hun,   557, 
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an  obligation  to  support  a  third  person.^"  So,  where  a  mortgage 
made  to  secure  certain  payments  as  well  as  the  performance  of  a 
certain  specified  agreement,  further  provided  that  it  should  also 
become  security  for  the  performance  of  a  certain  other  agreement 
if  the  mortgagor  elected  to  perform  the  second  agreement,  it  was 
held  that,  after  election  and  notice  by  the  mortgagor,  such  mort- 
gage became  security  for  the  performance  of  the  second  agree- 
ment as  effectually  as  if  the  same  had  been  set  forth  in  the  mort- 


Mortgages  to  one  person  in  trust  for  the  benefit  of  others  have 
repeatedly  been  used  and  upheld  by  the  courts,*^  and  a  mortgage 
to  several  persons  jointly  may  be  made  to  cover  separate  debts.^* 

Where  an  indorsement  is  given  on  the  faith  of  a  mortgage,  the 
liability  thus  assumed  is  a  sufficient  consideration,  and  the  mort- 
gagee will  be  protected  under  the  recording  acts  against  subse- 
quent purchasers.** 

§  103.  The  construction  of  the  condition  of  a  mortgage  depends 
upon  the  same  rules  which  control  other  classes  of  writing.  The 
interpretation  of  any  instrument  under  seal  is  to  be  arrived  at  by 
a  fair  consideration  of  all  its  terms  and  provisions.  Isolated 
phrases  are  not  to  be  torn  from  their  context  and  examined  by 
themselves,  but  the  whole  document  is  to  be  considered.*^ 

Where  the  condition  of  a  mortgage,  dated  June  28,  1871,  was 
that  the  principal  should  be  paid  on  April  1,  1873,  "  with  inter- 
est annually  on  the  first  day  of  April  in  each  year,"  and  an  action 
was  commenced  to  foreclose  the  mortgage  upon  the  ground  of 
default  in  the  payment  of  interest  alleged  to  have  become  due 
April  1,  1872,  it  was  held  that  by  the  stipulation  as  to  interest, 
reference  was  had  to,  and  it  was  intended  to  provide  for  a  pay- 
ment of  interest  prior  to,  the  time  when  the  principal  became  due, 
and  that  the  plaintiff's  claim  was  well  founded.*^ 

Where  a  bond  dated  in  October,  1827,  was  conditioned  for  the 

30  Whitton  v.  Whitton,  38  N.  H.  Bucklin  v.  Bucklin,  1  Abb.  App.  Dec. 
127.  242. 

31  Furbish  v.  Sears,  2  Clifford,  33  Adams  v.  Niemann,  46  Mich. 
454.  135;   8  N.  W.  719. 

32  Carpenter  v.  Black  Hawk  Gold  34  Uhler  v.  Semple,  20  N.  J.  Eq. 
Mining  Co.,  65  N.  Y.  43,  53 ;  De  Buy-  288. 

ter  V.  St.  Peter's  Church,  3  N.  Y.  (3  35  Harnickell     v.     Omaha     Water 

Comst.)     238;     King    v.    Merchant's      Co.,  146  A.  D.  693. 
Exch.   Co.,   5  N.  Y.    (1   Seld.)    547;  36  Cook  v.   Clark,   68   N.   Y.   178, 

affi'g  3  Hun,  247;  5  T.  &  C.  493. 
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payment  of  a  sum  of  money  in  three  instalments,  to  wit,  on  the 
1st  May,  1830,  1st  May,  1832,  and  1st  May,  1834,  and  then  fol- 
lowed these  words,  "  or  of  the  interest  thereof  or  any  part  thereof, 
to  be  paid  yearly  and  every  year  wfter  the  same  comvfiences,  then, 
etc.,"  it  was  held  that  the  interest  payments  must  commence  on 
the  first  day  of  May,  1828 ;  that  is,  that  interest  from,  the  date 
of  the  bond  for  one  year  should  be  paid  on  May  1,  1828,  and  an- 
nual payments  of  interest  should  thereafter  be  made  on  that  day, 
thus  making  the  annual  interest  payable  partly  in  advance  or  be- 
fore the  expiration  of  the  year  for  which  it  was  payable.^'' 

Where  the  condition  of  a  bond  dated  Dec.  14,  1833,  was  that 
the  obligor  should  pay  to  the  obligee  the  "  sum  of  $3,200,  to  be 
paid  in  manner  following,  viz. :  $1,000  on  the  first  of  April  next, 
the  remainder  in  four  annual  payments  thereafter  of  $550'  each, 
interest  annually,"  it  was  held  that  the  obligee  was  not  entitled  to 
any  interest  during  the  interval  between  the  date  of  the  bond  and 
April  1,  1834,  when  the  first  payment  was  to  be  made.  This 
construction  was  aided  by  the  fact  that  the  words  "  with  interest 
on  the  whole  "  had  been  stricken  out  of  the  bond  before  execu- 
tion.^* 

Where  a  bond  and  mortgage  dated  !]V[arch  18,  1831,  were  con- 
ditioned to  pay  "  the  just  and  full  sum  of  $1,256.50,  with  inter- 
est after  the  first  day  of  April  next,  in  fourteen  equal  annual 
payments  on  the  first  day  of  April  of  each  and  every  year  after 
the  first  day  of  next  April,"  it  was  held  that  the  interest  on  each 
instalment  became  due  when  the  instalment  was  payable  and  not 
before.  Interest  is  not  payable  before  the  principal  on  which  it 
accrues,  unless  there  be  a  special  agreement  to  that  effect.^® 

§  104.  Personal  covenant  to  pay  amount  secured. — It  is  pro- 
vided by  statute  that  a  mortgage  of  real  property  does  not  imply 
a  covenant  for  the  payment  of  the  sum  intended  to  be  secured; 
and  where  such  covenant  is  not  expressed  in  the  mortgage,  or  a 
bond  or  other  separate  instrument  to  secure  such  payment  has  not 
been  given,,  the  remedies  of  the  mortgagee  are  confined  to  the 
property  mentioned  in   the  mortgage.*"     And  no  covenant  can 

37  Fake  v.  Eddy,  15  Wend.  76.  39  French  v.  Kennedy,  7  Barb. 
See  also   Robbins   v.   Cheek,   32   Ind.       452. 

330.  40  Eeal  Prop.  Law  §  249;   1  E.  S. 

38  Fellows  v.  Harrington,  3  Barb.  738,  §  139 ;  Severance  v.  Griffith,  2 
Ch.  652.  Lans.  38;   Weed  v.  Covill,  14  Barb. 
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now  be  implied  in  any  conveyance  of  real  estate,  except  a  lease, 
whether  such  conveyance  contains  special  covenants  or  not.'*^ 
Where  a  mortgage,  therefore,  is  taken  for  the  security  of  a  pre- 
existing indebtedness,  without  any  intention  of  discharging  the 
original  debtor  from  personal  responsibility  upon  his  former  se- 
curity, his  liability  upon  that  security  will  remain,  notwithstand- 
ing the  debt  is  further  secured  by  such  mortgage.*^  But  if  the 
original  indebtedness  is  intended  to  be  discharged  and  a  mere 
mortgage  is  taken  to  secure  the  amount,  without  any  express 
covenant  to  pay  the  same,  and  no  bond  or  separate  instrument  is 
given  to  secure  such  payment,  the  mortgagee  has  no  remedy  upon 
any  implied  agreement  of  the  mortgagor  to  pay  the  amount  se- 
cured by  the  mortgage,  but  must  resort  to  the  land  alone,  or  the 
proceeds  thereof,  for  payment.  The  result  will  be  the  same  where 
an  absolute  deed  is  taken  as  a  mere  security  for  the  repayment 
of  the  consideration  of  such  deed  instead  of  an  ordinary  mort- 
gage; and  where  there  is  no  covenant  qv  other  instrument  render- 
ing any  one  personally  liable  for  the  debt  intended  to  be  secured.*^ 

Where  a  mortgage  without  an  accompanying  bond  is  given  upon 
an  advance  of  money,  in  the  absence  of  evidence  to  the  contrary, 
the  presumption  is  that  the  advance  was  made  upon  the  terms 
and  conditions  contained  in  the  mortgage;  and  if  the  mortgage 
contains  no  covenant  or  promise  on  the  part  of  the  mortgagor  to 
pay  the  money  advanced,  the  mortgagee  must  look  to  the  mort- 
gaged premises  alone  for  reimbursement.  This  is  so  even  though 
the  mortgage  contains  an  incorrect  recital  to  the  effect  that  a  bond 
of  the  mortgagor  had  been  given.** 

Where  an  agreement  to  sell  land  for  a  certain  price  is  consum- 
mated by  a  payment  of  part  of  the  amount  in  cash  and  the  de- 
livery of  a  purchase-money  mortgage  for  the  balance,  the  mort- 

242;   Salisbury  v.  Phillips,  10  Johns.  that  though  there  was  no  covenant  or 

57;    Turk   v.   Eidge,   41   N.   Y.   201;  bond,  yet  the  personal  estate  of  the 

Patrick   v.   Underwood,    17   Misc.   E.  borrower  remained  liable  to  pay  off 

646;    40  N.   Y.   Supp.   193.     See  He-  the  mortgage.     See  ante,  §  102. 

burn  V.   Eeynolds,    73   Misc.   E.   73;  41  1  E.  S.  738,  §  140. 

132    N.    Y.    Supp.    460.     In   King   v.  42  Gaylord  v.  Knapp,  15  Hun,  87; 

King,    3    Peere    Williams,   358,   Lord  Hone  v.  Fisher,  2  Barb.  Ch.  559. 

Chancellor  Talbot  well  expressed  the  43  Hone    v.    Fisher,    2    Barb.    Ch. 

contrary     opinion  '  by     stating     that  559,  569. 

every  mortgage  implies  a  loan,  and  44  Spencer   v.   Spencer,   95   N.   Y. 

that  every  loan  implies  a  debt,  and  353. 


§§  105-106. J  WHO    MAT   MORTGAGE    AND    HOW.  85 

gagor  is  not  personally  liable  for  the  amount  secured  in  the 
absence  of  a  bond  or  express  covenant.*'' 

§  105.  The  covenant  to  pay  must  be  specific  and  distinct.*' — 

Where  a  mortgage  executed  by  a  married  woman  contained  the 
following  words :  "  This  grant  is  intended  as  security  for  the 
payment  of  the  sum  of  $1,200,  money  loaned  and  advanced  to 
said  party  of  the  first  part  for  the  benefit  and  on  the  credit  of  her 
separate  estate  and  property,  and  said  party  of  the  first  part 
hereby  charges  her  separate  estate  with  the  payment  of  said  sum," 
it  was  held  on  demurer  that  this  was  not  a  covenant  to  bind  the 
mortgagor  personally.*"^  If  a  debt  existed,  the  language  might 
have  been  used  in  evidence  as  an  admission,*^  but  such  debt  would 
have  to  be  pleaded.*^ 

If  there  be  a  personal  covenant  to  pay  the  amount  secured  by 
the  mortgage  it  may  stand  quite  independent  of  any  collateral 
obligation.  Where  a  mortgage  was  given  by  one  of  the  joint 
makers  of  a  note  which  contained  a  covenant  to  pay  the  "  sum  of 
money "  mentioned  in  the  note,  and  the  other  joint  maker  was 
thereafter,  on  payment  of  a  small  sum,  entirely  released  it  was 
held  that  the  covenant  contained  in  the  mortgage  was  not  dis- 
charged.^" 

MOETGAGES  OP  PAETNEESHIP  REAL  ESTATE. 

§  106.  Partnership  real  estate  chargeable  with  partnership 
debts.^i — ^Where  the  title  to  land  is  taken  in  two  or  more  persons 
the  legal  effect  of  the  conveyance  is  to  constitute  them  tenants  in 
common  of  the  premises  therein  described,  and  each  can  deal  with 
his  interest  as  such  tenant  in  common  by  deed  or  mortgage  so  as 
to  transfer  all  the  title  he  has  and  make  it  subject  to  a  valid  lien. 
But  where  tenants  in  common  prima  facie  are  also  copartners  in 
business,  and  partnership  funds  have  been  expended  in  the  pur- 

iSVrooman   v.    Dunlap,    30    Barb.  Rouse,  15  Wend.  218.     See  also  Eoney 

203.  V.  Moss,  74  Ala.  390;  Couger  v.  Lan- 

46Shafer  v.  Bear  Eiver,  etc.,  Min-  caster,  6  Yerg.   (Tenn.)   477;  Suffield 

ing  Co.,  4  Gal.  294.  v.  Baskervil,  2  Mod.  36. 

47  Mack  v.  Austin,  95  N.  Y.  513,  49  Mack  v.  Arthur,  95  N.  Y.  513; 
affi'g  29  Hun,  534.  Weed  v.  Covill,  14  Barb.  242. 

48  Culver   v.    Sisson,    3    N.   Y.    (3  50  Walls  v.  Baird,  91  Ind.  429. 
Gomst.)     264;    Chase    v.    Ewing,    51          51  See       elaborate       article       on 
Barb.    597;    Coleman    v.    Van    Bens-  "Equity    of    Partnership    Creditors," 
selaer,   44   How.   Pr.    368;    Elder   v.  34  Alb.  L.  J.  344,  364. 
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chase  of  tlie  real  property  for  the  use  of  the  copartnership,  and 
the  same  has  been  used  for  partnership  purposes  by  agreement  to 
that  end,  it  is  to  be  treated  in  equity  as  partnership  assets.^  ^  It 
is  made  liable  for  debts  due  to  the  creditors  of  the  copartnership.^^ 
And  where  moneys  of  the  firm  have  been  expended  upon  such 
real  estate  in  the  improvement  of  it,  the  same  rule  follows  as  to 
its  enhanced  value.  Other  rules  as  to  the  disposition  of  partner- 
ship assets  also  apply  in  such  ease.  The  creditors  of  the  partner- 
ship are  entitled  to  priority  of  payment  thereout,  and  the  credi- 
tors of  an  individual  member  of  the  copartnership  are  to  be  pre- 
ferred to  those  of  another  member,  and  one  member  to  another, 
or  to  his  creditors  for  any  amount  paid  in  by  the  one  in  excess  of 
the  share  he  was  bound  to  contribute,  or  in  excess  of  his  propor- 
tion of  the  debts  of  the  concern.^* 

§  107.  Mortgage  by  one  partner  of  Ms  interest  in  partnership 
real  estate — Where,  in  such  a  case,  one  of  the  apparent  tenants 
in  common  mortgages  his  interest  in  the  real  estate  for  a  present 
consideration  to  a  bona  fide  mortgagee  who  has  no  notice  that  the 
land  is  partnership  assets,  such  mortgage  will  be  a  valid  lien  and 
will  take  precedence  of  the  claims  of  firm  creditors.  But  if  the 
mortgage  is  given  for  an  antecedent  debt,  and  the  mortgagee  parts 
with  no  value  upon  the  faith  of  the  security,  or  if  he  takes  it  with 
knowledge  of  the  facts,  in  such  a  case  the  mortgage  will  be  subject 
to  all  equities  superior  to  his  own  of  any  person  or  persons  inter- 
ested in  the  land.^^ 

It  is  now  well  settled  that  a  purchaser  from  one  partner  of  his 
interest  in  the  partnership,  acquires  no  title  to  any  share  of  the 
partnership  effects,  but  only  his  share  of  the  surplus  after  an  ac- 
counting, and  the  adjustment  of  the  partnership  affairs.^^  But 
where  the  legal  title  to  partnership  lands  is  vested  in  one  partner, 
his  bona  fide  grantee  or  mortgagee  for  a  present  valuable  con- 
sideration, takes  his  title  free  from  the  equities  of  the  other  part- 
ners or  of  copartnership  creditors.     But  if  he  have  notice  that 

52  Leary  v.  Boggs,  N.  Y.  St.  Eep.  54  Hiscock  v.  Phelps,  49  N.  Y.  97. 
(G.  T.)  571;  Collvunb  v.  Eeid,  24  55  Hiscock  v.  Phelps,  49  N.  Y.  97, 
N.  Y.  505;   Hiscock  v.  Phelps,  49  N.       103. 

Y.  97;   Fairchild  v.  Fairchild,  64  N.  56  Menagh  v.  Whitwell,   52  N.  Y. 

Y.  471.  147.     See  also  Beecher  v.  Stevens,  43 

53  Hiscock  v.  Phelps,  49  N.  Y.  97,  Conn.  587. 
103;  Buchan  v.  Sumner,  2  Barb.  Ch. 

165. 
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the  land  is  partnership  assets,  he  takes  subject  to  their  equities, 
since  a  partner  cannot  sell  or  mortgage  his  interest  in  partnership 
property  so  as  to  deprive  his  copartners  or  the  copartnership  cred- 
itors of  their  lien  thereon  for  partnership  liabilities.^^ 

So  a  mortgage  on  real  estate  of  a  firm,  executed  by  the  surviving 
partner  to  secure  the  payment  of  an  individual  liability,  creates 
a  lien  only  to  the  extent  of  his  interest,^®  but  where  a  mortgage 
was  given  by  the  survivor  of  a  partnership  to  secure  a  loan  of 
money  to  be  used  in  the  business  and  such  mortgage  contained  a 
consent  thereto  by  the  executors  of  the  deceased  partner  it  was 
decided  that  the  mortgage  so  given  by  the  survivor  was  valid  and 
binding  and  that  any  lien  of  the  deceased  partner's  estate  upon 
the  firm  property  was  thereby  postponed  to  the  lien  of  the  mort- 
gage.^* Where  one  member  of  a  firm  held  the  legal  title  to  real 
estate  which,  in  equity,  was  the  property  of  the  firm,  and  mort- 
gaged it  to  secure  his  own  precedent  debt,  it  was  held  that  the  lien 
of  the  mortgage  was  not  superior  to  the  prior  liabilities  of  the 
firm.®"  And  there  would  be  no  distinction  between  partnership 
debts  incurred  before  or  after  the  mortgage.®^ 

Where  the  legal  title  to  land  held  for  partnership  uses  was  in 
one  member  of  the  firm  and  another  member  executed  a  mortgage 
of  all  of  his  interest  in  said  real  estate,  it  was  held  that  this  cre- 
ated a  lien  only  upon  siich  balance  as  might  be  found  due  to  the 
mortgagor  upon  the  winding  up  of  the  concern ;  that  the  recording 
of  it  did  not  give  any  notice  to  a  purchaser  for  value  of  the  prop- 
erty from  the  legal  owner,  such  transfer  being  made  in  the  course 
of  liquidation  of  the  copartnership  affairs,  and  that  even  if  such 
purchaser  had  received  actual  notice  of  it,  his  title  would  not  have 

57Tarbell  v.  West,  86  N.  Y.  280;  EammeUterg  v.  Mitohell,  29  Ohio  St. 

Hiscock    V.    Phelps,    49    N.    Y.    97;  52;  Ludlow  v.  Cooper,  4  Ohio  St.  1; 

Buchan  v.  Sumner,  2  Barb.  Ch.  167.  Sumner  v.  Anderson,  8  Ohio,  328;  32 

See    also    following    cases:     Hoxie  Am.   Dec.   722;    Martin  v.   Trumbull, 

V.    Carr,    1    Sumn.    183;    Warren    v.  Wright,  386;  Cavander  v.  Bulteel,  L. 

Taylor,   60   Ala.   218;    Jones   v.   Par-  E.,  9  Ch.  App.  Cas.  79. 

sons,  25   Cal.   102;   Henry  v.  Ander-  58  Lang's  heirs  v.  Waring,  17  Ala. 

son,   77   Ind.    361;    Kistner   v.   Sind-  145. 

linger,  33  Ind.   114;   Fargo  v.  Ames,  59  Bell    v.    Hepworth,    134    N.    Y. 

45   Iowa,   491;    Whitmore  v.    Shiver-  442;   31  N".  E.  918. 

ick,   3   Nev.   288;    Arnold  v.    Steven-  60  Lewis  v.  Anderson,  20  Ohio  St. 

son,  2  Nev.  234;  Lovejoy  v.  Bowers,  281. 

11  N.  H.  404;  Burbank  v.  Wiley,  79  61  Lovejoy   v.    Bowers,    11    N.   H. 

N.  C.  501;  Norwalk  Bank  v.  Sawyer,  404. 
38  Ohio  St.  339;  27  Alb.  L.  J.  185; 
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been  affected  or  impaired  thereby.®^  The  fact  that  a  partner's  in- 
terest in  partnership  real  estate  is  mortgaged  for  the  purchase 
money  of  his  share  in  the  partnership  is  immaterial ;  he  can  only 
mortgage  what  he  has,  which  is  a  share  subject  to  partnership 
debts.*^  A  mortgage  by  one  partner  of  his  interest  in  copartner- 
ship property  is  valid  so  far  as  to  create  a  lien  on,  what  may  be 
found  to  be  his  share  after  satisfying  firm  creditors  and  .the  claims 
of  his  copartners.®*  And  such  a  mortgage  of  partnership  real 
estate  is  relieved  of  all  partnership  equities  as  soon  as  the  busi- 
ness of  the  partnership  is  closed  and  the  firm  debts  are  paid.®® 

§  108.  Notice  that  real  estate  is  partnership  assets Knowledge 

that  the  real  estate  is  used  by  the  copartnership  in  carrying  on  its 
business  will  put  a  person  dealing  with  one  partner  for  a  mort- 
gage lien  upon  inquiry  to  ascertain  the  nature  of  the  equitable 
rights  of  the  other  partners  even  if  it  will  not  operate  as  notice  of 
such  equitable  rights.*®     In  England  it  would  amount  to  notice.®^ 

§  109.  As  between  the  partners,  each  has  a  lien  on  the  partner- 
ship assets  for  advances  made  to  the  concern  or  to  the  other  part- 
ners in  the  course  of  carrying  on  the  firm  affairs,  and  the  rights 
of  the  partner  making  the  advances  as  against  the  common  prop- 
erty are  not  dependent  upon  or  increased  by  a  mortgage  executed 
to  him  thereon ;  his  lien  is,  in  any  event,  superior  to  charges  cre- 
ated by  his  copartners  for  their  individual  debts,  and  is  inferior 
to  the  claims  of  partnership  creditors.®^ 

The  application  of  partnership  property  to  the  payment  of 
partnership  debts  is  the  equity  of  the  partners  and  not  of  the 
creditors,  and  therefore  the  partnership,  while  it  is  solvent,  may 
sell  or  mortgage  its  property  to  one  of  the  partners;  and  if  the 
sale  or  mortgage  is  made  or  given  in  good  faith  and  for  valuable 
considerations,  it  will  be  valid  against  the  claims  of  the  partner- 
ship creditors.     And  although  if  such  mortgage  be  retained  by 

62  Tarbell  v.  West,  86  N.  Y.  280;  67  Cavander  v.  Bulteel,  9  L.  R.  Ch. 
s.  c.  sm6  nom.  Tarbell  v.  Bradley,  7  App.  Cas.  79.  And  see  McKinzie  v. 
Abb.  N.  Caa.  273.  Perrill,  15  Ohio  St.  162;  2  Lead.  Cas. 

63  Chase  v.  Steel,  9  Cal.  64.         .  in  Eq.    (4th  Am.  ed.)    180;   Norwalk 

64  Thompson  v.  Spittle,  102  Mass.  Bank  v.  Sawyer,  38  Ohio  St.  339 ;  27 
207.  Alb.  L.  J.  185. 

65  Hewitt  v.  Rankin,  41  Iowa,  35;  68  Warren  v.  Taylor,  60  Ala.  218; 
Shearer  v.  Shearer,  98  Mass.  107.       •  Irwin  v.   Bidwell,  72   Penn.   St.   244. 

66  Mechanics'   Bank  v.   Godwin,   5 
N.  J.  Eq.   (1  Halst.)   334. 
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the  partner  -until  the  bankruptcy  of  the  firm,  he  will  not  he  al- 
lowed to  enforce  it  against  the  company  assets  to  the  exclusion  of 
the  partnership  creditors,  because  he  is  himself  liable-  to  these 
creditors,  yet  the  assignee  of  such  mortgage  for  value  during  the 
solvency  of  the  firm,  will  hold  it  unaffected  by  the  claims  of  the 
partnership  creditors.®* 

A  mortgage  given  by  a  member  of  a  firm  to  the  firm  is  valid. 
It  is  in  no  sense  a  mortgage  to  himself.''" 

§  110.  Dower  in  partnership  real  estate The  rule  of  equity 

which  treats  partnership  real  estate  as  partnership  assets,  exempts 
it  from  the  usual  incidents  of  dower,  and  deprives  the  heir  of  a 
deceased  owner  of  the  fee  from  his  inheritance  until  the  partner- 
ship debts  are  fully  paid.  The  land  is  said  to  be  converted  into 
perspnal  property  for  the  purpose  of  adjusting  the  partnership 
affairs.  So,  where  certain  real  estate  was  purchased  by  partners 
with  partnership  means  for  partnership  purposes,  and  was  mort- 
gaged to'  secure  the  payment  of  a  partnership  debt,  and  was  after- 
ward sold  on  a  foreclosure  of  the  mortgage  and  purchased  by  the 
partnership  creditors,  leaving  a  balance  of  the  partnership  debt 
unpaid,  the  firm  and  its  members  being  insolvent,  it  was  held  in 
a  partition  suit  by  the  widow  of  one  of  the  partners,  that  she  had 
no  interest  in  the  property,  though  she  did  not  sign  the  mort- 
gage and  was  not  a  party  to  the  foreclosure. ''' 

But  the  rule  is  not  extended  beyond  the  necessity  of  protecting 
firm  creditors  for  their  debts,  and  the  individual  partners  for 
their  shares  in  the  firm  assets.  So  far  as  the  individual  owners 
are  concerned,  after  the  property  is  relieved  from  the  demands 
of  firm  creditors  and  of  their  copartners,  the  land  is  to  be  treated 
as  real  estate  in  which  their  wives  have  dower,  and  it  descends  to 
their  heirs  and  does  not  pass  to  their  personal  representatives.'^* 

§  111.  Equities  of  individual  partners  and  their  several  creditors. 

— The  equitable  rule  which  requires  partnership  assets  to  be  first 
applied  to  liquidate  partnership  obligations,  also  requires  that  the 
individual  property  of  the  partners  should  not  be  taken  for  firm 
debts    until    the    joint    estate    is    first    exhausted.     And    where 

69  Smith  v.  Lusher,  5   Cow.  688;  71  Huston  v.  Neil,  41  Ind.  504. 
Waterman  v.  Hunt,  2  R.  I.  298 ;  Bur-  72  Hewitt  v.  Rankin,  41  Iowa,  35 ; 
ney  v.  Lyman,  1  Story,  423.  Shearer   v.    Shearer,    98    Mass.    107; 

70  Gal  way  v.  Fullerton,  17  N.  J.  Wilcox  v.  Wilcox,  13  Allen  (Mass.) 
Eq.  390.  252;  Foster's  Appeal,  74  Pa,  St.  391. 
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a  member  of  a  partnership  mortgaged  his  separate  property  to 
secure  a  partnership  debt  and  became  insolvent,  his  individual 
creditors  were  held  to  be  entitled  to  have  the  partnership  property 
first  applied  to  discharge  the  debt  so  secured. ''* 

So,  also,  where  a  partner  mortgages  his  private  property  to 
secure  a  partnership  debt  which  is  also  secured  by  a  mortgage  on 
partnership  property,  he  stands  as  surety  for  the  partnership,  and 
is  entitled  to  be  subrogated  to  the  rights  of  the  mortgagee;  and 
the  creditors  of  such  surety  are  entitled  to  the  same  right  of  sub- 
rogation as  the  surety  himself,  the  partnership  property  being  the 
primary  fund,  the  private  property  collateral.''* 

But  where  one  of  two  partners  executes  a  mortgage  upon  his 
separate  property  to  secure  a  debt  of  the  firm,  an  action  to  fore- 
close the  mortgage  may,  after  the  death  of  the  mortgagor,  be 
maintained  without  any  showing  by  the  plaintiff  that  the  partner- 
ship is  insolvent  or  that  he  has  pursued  his  remedy  upon  the 
debt  against  the  surviving  partner. '^^ 

A  mortgage  made  by  an  individual  to  secure  "  any  and  all 
indebtedness  "  from  the  mortgagor  to  the  mortgagee,  does  not 
secure  a  debt  owing  by  the  firm  of  which  the  mortgagor  is  a  mem- 
ber.    Partnership  debts  are  joint  and  not  joint  and  several.''* 

§  112.  What  real  estate  is  partnershp  assets. — In  order  that  land 
the  title  of  which  is  owned  in  conimon  by  members  of  a  partner- 
ship shall  be  treated  as  partnership  assets,  there  should  be  proof 
either  of  an  agreement  to  that  effect  between  them,  or  it  should 
be  shown  that  the  land  was  purchased  with  partnership  funds. 
The  mere  circumstance  of  a  joint  ownership  of  title  is  not,  in  it- 
self, a  partnership,  and  the  legal  rights  of  tenants  in  common  in 
land  are  not  inconsistent  with  a  partnership  in  which  they  have 
also  invested  personal  property.  So,  where  a  partnership  ex- 
isted between  tenants  in  common  of  land,  and  the  property  was 
sold  and  conveyed  by  their  joint  deed,  but  one  partner  received 
the  entire  consideration,  he  was  held  liable  in  an  action  at  law 
brought  by  his  partner  for  the  moiety  of  such  consideration,  and  it 
was  determined  that  the  rights  of  the  plaintiff  in  such  action  did 

73  Averill  v.  Loucks,  6  Barb.  470.  75  Saving    and    Loan    Society    v. 

74  Bank  of   Eoyalton  v.   Gushing,      Gibb,  21  Cal.  595. 

33  Vt.  321.  76  First  National  Bank  of  Batavia 

V.  Tarbox,  38  Hun,  57. 
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not  in  any  way  depend  upon  a  settlement  of  the  partnership  ac- 
counts J''' 

§  113.  Power  of  one  partner  to  mortgage  firm  real  estate. — 
It  is  within  the  power  of  any  member  of  a  partnership,  notwith- 
standing the  protest  of  his  copartners,  to  mortgage  any  part  of  the 
firm  assets  to  secure  payment  of  a  partnership  obligation  or  to 
obtain  a  loan  of  money  for  partnership  uses.''*  But  one  partner 
may  not  mortgage  the  individual  property  of  his  copartner  with- 
out his  consent  or  acquiescence  under  such  circuinstances  as  to 
create  an  estoppel. '^^ 

A  mortgage  by  one  partner  of  partnership  real  estate  standing 
in  his  own  name  as  owner,  to  raise  money  to  pay  firm  debts,  is 
within  such  partner's  implied  authority  and  binding  on  the  firm.*" 
In  such  cases  -  the  presumption  is  that  the  firm's  occupation  is 
subordinate  to  the  title  of  the  partner  holding  the  record  title.*^ 
In  a  case  where  partnership  real  estate  was  held  by  one  partner, 
and  another  partner  assumed  to  mortgage  it  in  the  name  of 
the  firm  for  a  firm  debt,  this  mortgage  was  held  to  create  a  valid 
lien  which  was  superior  to  a  subsequent  mortgage  executed  by  the 
record  owner  of  the  legal  title.*^ 

§  114.  Mortgages  by  limited  partnerships — The  statute  of  this 
State  relating  to  limited  partnerships  provides  "  Every  sale,  as- 
signment or  transfer  of  any  of  the  property  or  effects  of  such 
limited  partnership,  made  by  such  partnership  when  insolvent 
or  in  contemplation  of  insolvency,  or  after  or  in  contemplation  of 
the  insolvency-  of  any  partner,  or  of  any  of  the  property  or  effects 
of  a  general  or  special  partner,  made  by  any  general  or  special 
partner,  when  insolvent  or  after  or  in  contemplation  of  the  in- 
solvency of  such  partnership  or  such  partner,  with  the  intent  of 
giving  a  preference  to  any  creditor  of  such  partnership  or  in- 
solvent partner  over  other  creditors  of  the  partnership,  and  every 
judgment  confessed,  lien  created,  or  security  given,  by  such  part- 
nership or  partner,  under  the  like  circumstances,  and  with  like  in- 
tent, is  void  as  against  the  creditors  of  the  partnership."  ** 

77  Coles  V.  Coles,  15  Johns.  158.  81  Hardin  v.  Dolge,  46  App.  Div. 

78  Nelson  v.  Drake,  14  Hun,  405;  416;   61  N.  Y.  Supp.  753. 
Mabbett   v.    White,    12    N.    Y.    454;  82  Wilson  v.  Hunter,  14  Wis.  683. 
Graser  v.  Stellwagen,  25  N.  Y.  315.  83  Partnership  Law,  §  40 ;   1  R.  S. 

79  Gates  v.  Bennett,  33  Ark.  475.  766,  §§  20,  21. 

80  Chittenden    v.    German    Amer. 
Bank,  27  Minn.  143. 
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These  provisions  relate,  of  course,  only  to  limited  partnerships 
and  to  the  general  or  special  partners  in  limited  partnerships.^* 
They  make  preferences  in  contiemplation  of  insolvency  attempted 
to  be  created  for  the  benefit  either  of  a  creditor  of  the  firm  or  of 
an  individual  partner  void,  regardless  .of  any  knowledge  of  the 
creditor  or  the  intent  of  the  partner ;  the  invalidity  of  the  prefer- 
ence is  not  made  to  depend  upon  any  knowledge  of  collusion  or 
fraud  on  the  part  of  the  creditor.  In  this  respect  the  provisions 
under  consideration  are  unlike  other  statutes  declaring  transac- 
tions between  debtor  and  creditor  or  third  party  void.®^ 

Under  this  statute  a  mortgage  executed  by  a  special  partner 
upon  his  individual  real  estate  to  secure  money  loaned,  part  of 
which  was  used  to  pay  an  individual  debt  to  the  mortgagee  and 
the  balance  of  which  was  used  to  pay  other  individual  debts  of 
the  mortgagor,  was  declared  to  be  void  upon  a  demurrer  to  the 
complaint.  At  the  time  of  the  giving  of  the  mortgage  the  mort- 
gagor had,  by  his  acts,  become  liable  as  a  general  partner,  and  he 
was  insolvent,  and  the  mortgage  was  given  with  intent  to  give  the 
mortgagee  and  other  individual  creditors  a  preference  over  the 
firm  creditors,  and  it  was  received  by  the  mortgagee  with  knowl- 
edge of  such  facts  and  intent.*^  An  answer  was  afterward  in- 
terposed in  this  case,  and  a  trial  having  been  had,  a  very  different 
result  was  reached.  The  mortgage,  though  made  by  a  special 
partner,  on  his  individual  property,  for  the  purpose  of  raising 
money  to  pay  his  individual  debts,  was  shown  to  have  been 
executed  for  a  present  consideration  to  nearly  its  entire  extent, 
and  it  was  to  the  extent  of  such  present  consideration  declared 
valid,  the  portion  reserved  by  the  mortgagor  to  satisfy  his  in- 
dividual claim  being-  rejected.  Mortgages  given  for  money  ad- 
vanced at  the  time  were  held  to  be  valid,  and  the  Court  of  Ap- 
peals declined  to  pass  upon  the  general  question  as  to  whether  a 
mortgage  of  individual  property  executed  by  a  special  partner 
would  or  would  not  be  void.*'^ 

84  A    very    clear    exposition    and  86  George  v.  Grant,  20  Hun,  372. 
history  of  this  statute  may  be  found  87  Id.,  97  N.  Y.  262,  affi'g  28  Hun, 
in  Fanshawe  v.  Lane,  16  Abb.  Pr.  71.      69. 

85  Per   Pottee,    J.,    in   George   v. 
Grant,  20  Hun,  372. 
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MORTGAGES    BY    CORPORATIONS.. 

§  115.  Mortgages  by  corporations  oraganized  under  the  man- 
ufacturing act. — A  statute  passed  in  1811  permitted  the  formation 
of  corporations  for  certain  manufacturing  purposes.^*  In  1822 
it  was  enacted,  in  order  to  remove  doubts  as  to  the  power  of  the 
trustees  of  manufacturing  companies  formed  under  this  statute, 
to  secure  debts  contracted  by  them,  by  mortgaging  their  real  estate, 
"that  it  shall  be  lawful  for  the  trustees  of  any  such  company 
to  secure  the  payment  of  any  debt  contracted  or  to  be  contracted 
by  them  in  the  business  for  which  they  were  incorporated,  by 
mortgaging  all  or  any  part  of  the  real  estate  of  such  company; 
and  every  mortgage  of  such  trustees  shall  be  as  valid  to  all  intents 
and  purposes  as  if  executed  by  an  individual  owning  the  real  estate : 
provided,  that  the  written  assent  of  the  stockholders  owning  more 
than  two-thirds  of  the  stock  of  the  company  shall  first  be  given.^^ 

In  1848  the  various  laws  then  existing  relating  to  manufactur- 
ing, mining,  or  chemical  corporations  were  gathered  together  and 
re-enacted  in  a  statute  which,  as  amended,  remained  long  in  force. 
The  second  section  of  that  statute  provided  that  persons  filing  the 
required  certificate  should  be  a  body  politic  and  corporate,  and 
they  should  by  their  corporate  name  be  capable  in  law  of  pur- 
chasing, holding,  and  conveying  any  real  and  personal  estate 
whatever,  which  might  be  necessary  to  enable  the  said  company 
to  carry  on  the  operations  named  in  such  certificate,  but  might 
not  mortgage  the  same  or  give  any  lien  thereon.*" 

Any  corporation  formed  under  that  act  might  secure  the  pay- 
ment of  any  debt  contracted  by  it,  in  the  business  for  which  it 
was  incorporated,  by  mortgaging  all  or  any  part  of  its  real  or 
personal  estate;  and  every  mortgage  so  made  was  as  valid  as  if 
executed  by  an  individual,  provided  that  the  written  assent  of  the 
stockholders  owning  at  least  two-thirds  of  the  capital  stock  of 
such  corporation  was  first  filed  in  the  ofiice  of  the  clerk  of  the 
county  where  the  mortgaged  property  was  situated.®-' 

§  116.  Wliat  debts  might  be  secured  by  manufacturing  compa- 
nies.':— The  statutes  permitting  manufacturing  corporations,  upon 
procuring  consent  of  stockholders,  to  mortgage  their  property  "  to 

88  Laws  of  1811,  ch.  67.  91  Laws   of   1864,   ch.   517;    Laws 

89  Laws  of  1822,  ch.  213.  of   1871,  ch.  481;   Laws  of  1869,  ch. 
OOLaws  of  1879,  ch.  200.  706;  Laws  of  1878,  ch.  163. 
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secure  the  payment  of  any  debt  heretofore  contracted  or  which 
may  be  contracted  by  it  in  the  business  for  which  it  was  incorpo- 
rated," ®^  were  construted  in  two  cases  which  have  become  famous 
and  are  frequently  cited,  although  the  precise  point  decided  can  not 
be  raised  under  our  present  statute.  In  Central  Gold  Mining  Co. 
V.  Piatt  (3  Daly,  263),  a  mortgage  had  been  made  by  such  a 
corporation  to  trustees  therein  named,  to  secure  coupon  bonds. 
Some  of  these  bonds  were  transferred  at  par  in  satisfaction  of  a 
debt  of  the  company;  others  were  sold  at  a  discount  of  from  25 
to  50  percent.,  and  $30,000  of  such  bonds  were  pledged  for  a 
loan  of  $5,000,  and,  such  loan  not  being  paid,  they  were  sold  for 
that  amount  and  interest.  The  question  was  raised  as  to  the 
validity  of  the  mortgage,  and  the  General  Term  of  the  Common 
Pleas  held,  reversing  the  Special  Term,  that  the  corporation  might 
lawfully  execute  a  mortgage  to  secure  a  debt  not  yet  made,  and 
might  authorize  the  sale  of  the  bonds  secured  by  the  mort- 
gage in  order  to  raise  money  for  use  by  the  corporation.  In 
Carpenter  v.  BlacTc  Hawk  Gold  Mining  Co.  (65  !N".  T.  43,  49),  a 
mining  company,  organized  under  that  statute,-  authorized  a 
mortgage  to  secure  bonds,  some  of  which  were  transferred  to 
creditors  of  the  company,  and  it  was  said  by  Eael^  0.,  that  the 
mortgage  was  valid  only  for  such  part  of  the  bonds  as  had  been 
used  in  securing  debts  of  the  company,  though  the  company  and 
the  stockholders  would  probably  be  estopped  as  to  such  of  the 
purchased  bonds  as  were  in  the  hands  of  bona  fde  holders.  In 
the  language  of  the  learned  judge:  "A  mortgage  upon  real 
estate  is  allowed  only  to  secure  the  payment  of  debts.  It  cannot 
be  made  to  raise  money  merely  to  carry  on  the  operations  of  the 
company." 

In  a  later  case,  the  question  of  the  validity  of  a  mortgage 
executed  by  the  trustees  of  a  manufacturing  company  in  pur- 
suance of  due  consent  of  the  required  portion  of  stockholders, 
where  bonds  secured  thereby  were  sold  to  raise  money  to  pay 
debts  of  the  corporation,  -was  directly  presented.  It  was  then 
held  that  "  there  is  nothing  in  the  act  which  requires  that  in  the 
case  of  a  trust  mortgage  to  secure  negotiable  bonds  to  be  there- 
after issued,  the  debts  authorized  to  be  secured  should  be  in 
existence  at  the  time  the  mortgage  and  bonds  are  prepared  and 
executed.     Every  conceivable  intent  of  the  statute  is  effectuated, 

92  Laws  of  1864,  ch.  517;  Laws  of  1878,  ch.  163. 
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provided  the  bonds  are  negotiated  only  for  tbe  purpose  of  paying 
debts  contracted  before  the  negotiation  of  the  bonds.  Where  a 
bond  of  this  description,  having  no  previous  vitality,  is  delivered 
to  a  creditor  of  the  company  to  pay  or  secure  his  debt,  the  de- 
livery of  the  bond  is  the  act  by  vphich  his  debt  becomes  secure. 
The  security  to  the  creditor  then  for  the  first  time  comes  into 
being,  and  is  as  effectual  as  if  the  mortgage  were  executed  at  the 
same  time  with  the  delivery  of  the  bond.  The  effect  is  the  same 
if  the  bond  is  sold  to  provide  means  to  pay  a  debt  existing  at  the 
time  of  the  sale,  and  the  proceeds  are  paid  to  the  creditor."  ^^ 

§  117.    Act  of  1877  as  to  mortgages  prior  to  that  date B|y  laws 

of  1'8Y5,  Chapter  88,  it  was  provided  that  in  all  cases  where  a 
corporation  had  theretofore  executed  a  mortgage  upon  any  of  its 
real  estate,  and  the  written  consent  of  persons  ovsming  two-thirds 
or  more  of  the  capital  stock  of  such  corporation  had  been  given  to 
the  mortgaging  of  such  real  estate  at  or  before  the  time  of  the 
giving  of  such  mortgage,  but  from  accident  or  mistake  the  said 
consent  had  not  been  filed  in  the  office  of  the  clerk  of  the  county 
in  which  such  real  estate  was  situated  as  required  by  law,  it 
should  be  lawful  for  the  clerk  of  said  county  to  receive  and  file 
in  his  office  the  written  consent  so  given  accompanied  by  the 
affidavit  of  any  officer  or  stockholder  of  such  corporation,  showing 
that  such  consent  was  in  fact  made  and  signed  at  the  time  the 
same  purported  to  have  been  made  and  signed,  and  that  the  signa- 
tures thereto  were  genuine.  In  such  case,  on  filing  such  consent 
and  affidavit,  the  said  mortgage  had  the  like  validity  and  effect 
from  and  as  of  the  time  of  the  filing  of  such  consent  and  affidavit 
as  if  the  same  had  been  given  at  that  time  and  had  been  accom- 
panied or  preceded  by  the  filing  of  such  consent;  provided  that 
nothing  therein  contained  affected  any  action  or  legal  proceeding 
then  pending,  or  impaired  any  intermediate  right  acquired  by 
lien  or  otherwise,  in  or  to  the  property  of  the  corporation  affected 
by  such  mortgage. 

§  118.  Under  these  statutes  corporations,  unless  restrained  by 
their  charters,  had  power  to  mortgage  their  property,  whether  real 
or  personal,  to  secure  debts  either  for  borrowed  money  or  for  other 

93  Per  Eapallo,  J.,  in  Lord  v.  556.  See  also  Jones  v.  Guaranty  and 
Yonkers  Fuel  Gas  Co.,  99  N.  Y.  547,      Indemnity  Co.,  101  U.  S.  622. 
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considerations,**  but  no  corporation  could,  without  some  statute 
allowing  it  to  do  so,  either  sell  or  mortgage  its  franchises.^* 

So  a  mortgage  of  the  real  property  and  franchises  of  a  mining 
corporation  was  held  valid  as  to  the  real  property  included  in  it, 
but  inoperative  as  to  the  franchises.*® 

The  franchises,  privileges,  rights,  and  liberties,  which  were  not 
permitted  to  be  mortgaged  by  a  corporation,*'^  were  the  corporate 
franchises  and  rights  which  become  vested  in  the  company  by 
virtue  of  its  organization  as  a  corporation  under  a  general  law. 
These  did  not  include  patent  rights,  licenses,  easements,  or  priv- 
ileges acquired  by  the  company  after  its  incorporation,  either 
from  individuals  or  corporations,  which  were  in  the  nature  of 
property,  of  which  the  company  has  the  power  to  dispose.** 

§  119.  Present  Statute. — Upon  the  consolidation  of  1909,  the 
former  Stock  Corporation  Law  **  with  the  intervening  amend- 
ments ^  was  taken  over  as  sections  six  and  seven  of  the  Stock 
Corporation  Law,  By  its  terms  every  stock  corporation,  except 
moneyed  corporations,^  has  power  to  borrow  money  when  neces- 
sary for  the  transaction  of  its  business  or  for  any  lawful  purpose 
of  its  incorporation,  and  may  mortgage  its  property  and  franchises 
to  secure  the  payment  of  such  obligations. 

"  Every  such  mortgage,  except  purchase-money  mortgages  .  .  . 
shall  be  consented  to  by  the  holders  of  not  less  than  two-thirds  of 
the  capital  stock  of  the  corporation,  which  consent  shall  be  given 
either  in  writing  or  by  vote  at  a  special  meeting  of  the  stockholders 
called  for  that  purpose,  upon  the  same  notice  as  that  required  for 
the  annual  meetings  of  the  corporation,  and  a  certificate  under 

94  Carpenter  v.  Black  Hawk  Gold  96  Carpenter  v.  Black  Hawk  Gold 
Mining  Co.,  65  N.  Y.  43,  49 ;  King  v.  Mining  Co.,  65  N.  Y.  43,  50. 
Merchant's  Exchange  Co.,  5  N.  Y.  (1  97  Laws  of  1878,  ch.  163. 
Seld.)  547;  De  Ruyter  v.  St.  Peter's  98  Lord  v.  The  Yonkers  Puel  Gas 
Church,  3  N.  Y.  (3  Comst.)  238;  Co.,  101  N.  Y.  614.  See  also  Bridge- 
Barry  V.  Merchant's  Exchange  Co.,  1  port  v.  N.  Y.  &  N.  H.  E.  E.  Co.,  36 
Sand.  Ch.  280.  See  also  Richards  v.  Conn.  255;  Chicago  E.  Co.  v.  People, 
Merrimack  Railroad,  44  N.  H.  127.  73  111.  541;   Morgan  v.  lK>uisiaiia,  3 

95Ca;rpenter  v.  Black  Hawk  Gold  Otto   (U.  S.)   223. 

Mining   Co.,    65    N.    Y.    43,    50.     See  99  Laws  of  1890,  ch.  564. 

also  New  Orleans,  etc.,  R.  R.  Co.  v.  1  Laws  of  1892,  ch.  337;  Laws  of 

Harris,    27    Miss.     517;     Arthur    v.  1892,  ch.  688;  Laws  of  1901,  ch.  354; 

Com'l.   &  R.   R.   Bank,   9   Sm.   &  M.  Laws  of  1905,  ch.  745. 

(Miss.)    394;    Stewart   v.   Jones,   40  2  Stock  Corp.  Law,  §  6;   Hyde  v. 

Mo.   140;    Susquehanna  Canal  Co.  v.  Equitable    Life    Assurance    Soc,    61 

Bonham,  9  Watts  &  S.  (Pa.)  27.  Misc.  518,  527. 
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the  seal  of  the  corporation  that  such  consent  was  given 
by  the  stockholders  in  writing,  or  that  it  was  given  by  vote 
at  a  meeting  as  aforesaid,  shall  be  subscribed  and  acknowledged 
by  the  president  or  a  vice-president  and  by  the  secretary  or  an 
assistant  secretary,  of  the  corporation,  and  shall  be  filed  and 
recorded  in  the  oiEce  of  the  clerk  or  register  of  the  county  wherein 
the  corporation  has  its  principal  place  of  business.^ 

§  120.  Form  of  assent  of  stockholders — The  statute  prescribes 
no  form  in  which  the  required  consent  of  the  stockholders  shall  be 
given.  The  object  of  the  legislature  is  the  protection  of  the 
stockholders  and  to  guard  against  the  power  of  the  officers  of 
the  company  to  incumber  its  property  without  the  consent  of  at 
least  two-thirds  of  the  stockholders.  The  written  assent  is  the 
evidence  required  by  the  statute,  and  as  no  particular  form  is 
specified  or  required,  any  form  which  they  may  choose  to  adopt  and 
which  contains  reasonable  evidence  of  the  consent  of  two-thirds 
of  the  stockholders  to  the  making  of  the  mortgage  in  question,  is 
sufficient.  If  the  instrument  contains  enough  to  specify  and 
identify  the  mortgage  to  which  the  stockholders  intended  to  give 
their  assent,  it  is  sufficient.  An  instrument  in  the  following 
form,  which  did  not  specify  the  amount  of  the  intended  mortgage, 
has  been  held  a  sufficient  compliance  with  the  law :  "  Know  all 
men  by  these  presents,  that  we,  the  undersigned  stockholders  of 
the  Kings  County  Manufacturing  Company,  and  owning  more 
than  two-thirds  of  the  capital  stock  of  the  said  company,  do  hereby 
severally  consent  that  the  Kings  County  Manufacturing  Com- 
pany execute  to  the  Greenpoint  Sugar  Company  a  bond  con- 
ditioned for  the  payment  of  ,  and  a  mortgage  to  secure  the 

same  upon  the  lands  and  premises  by  them  owned,  situate  in  the 
city  q£  Brooklyn,  county  of  Kings,  in  the  State  of  New  York  or 
any  part  thereof.  Dated  October  21,  1869."  *  A  resolution  au- 
thorizing the  issuing  of  a  mortgage,  passed  at  a  stockholders' 
meeting  by  a  vote  of  those  holding  more  than  two-thirds  of  the 
stock,  and  entered  on  the  minutes  and  attested  by  the  secretary, 
is  also  held  to  amount  to  the  "  written  assent "  required  by  the 
statute.^ 

3  Stock  Corp.  Law,  §  6.  5  Beebe  v.   Eichmond  Light,  Heat 

4  Greenpoint   Sugar   Co.   v.   Kings      &  Power  Co.,  13  Misc.  K.  737;  35  N. 
County  Manfg.  Co.,  7  Hun,  44,  affi'd      Y.  Supp.  L 

69  N.  Y.  328. 


98  MORTGAGES    OF    HEAL   PEOPEETT.  [§§  121-122. 

The  blank  space  left  in  the  place  where  an  amount  was  ob- 
viously intended  to  be  inserted,  was  said  not  to  be  fatal  to  the 
sufficiency  of  the  assent,  and  the  legal  import  of  the  document 
was  held  to  be  to  authorize  the  securing  of  the  full  amount  of 
any  valid  debt  which  existed  and  which  was  permitted  by  law 
to  be  so  secured.  And  parol  evidence  was  held  to  be  admissible 
to  show  the  situation  of  the  parties  and  the  amount  of  the  debt  in 
contemplation  of  the  parties  at  the  time.® 

The  consent  of  the  requisite  proportion  of  the  stockholders  of  a 
manufacturing  company  to  the  mortgaging  of  its  "  real  and  per- 
sonal estate "  will  not  sustain  a  mortgage  of  its  "  franchises, 
privileges,  rights  and  liberties."  '^ 

§  121.  Who  must  sign  assent — For  the  purposes  of  the  act  the 
amount  of  stock  actually  issued  and  owned  must  be  regarded  as 
the  amount  of  the  capital  stock.  The  design  was  to  confer  this 
power  of  assent  upon  those  who  represented  two-thirds  of  the 
actual  stock.  They  represent  two-thirds  of  the  pecuniary  in- 
terest and  property  of  the  corporation.  Otherwise  it  might 
happen  that  there  would  not  be  a  sufficient  ownership  of  the  stock 
to  enable  the  company  to  execute  a  mortgage  at  all.^ 

Where  a  part  of  the  stock  is  owned  by  the  corporation,  it  cannot 
give  assent  for  the  shares  so  owned  by  it  to  make  up  the  requisite 
two-thirds,  neither  can  the  assenting  stockholders  be  deemed  to 
represent  a  proportionate  amount  of  the  stock  owned  by  the  cor- 
poration. It  is  also  exceedingly  doubtful  as  to  whether  the  shares 
so  held  by  the  corporation  may  be  deducted  from  the  whole  num- 
ber in  ascertaining  if  the  assent  of  the  requisite  two-thirds  has 
been  obtained.  But  where  the  corporation  has  transferred  part 
of  the  stock  held  by  it  as  security  for  debt,  by  transfers  absolute 
upon  their  face,  the  transferees  must  be  counted  as  stockholders, 
and  may  sign  the  requisite  consent.^ 

§  122.  When  assent  must  be  made  and  filed It  is  not  requisite 

for  the  validity  of  the  mortgage,  that  the  written  assent  of  the 
stockholders  be  filed  before  the  mortgage  is  made.     The  reasonable 

eGreenpoint  Sugar  Co.  v.  Whitin,  9  Vail  v.  Hamilton,  85  N.  Y.  453, 

69  N.  Y.  328,  affi'g  7  Hun,  44.  affi'g  20  Hun,  355.     See  Conkling  v. 

7  Lord  V.  Yonkers  Fuel  Gas  Co.,  99  Secor  Sewing  Machine  Co.,  55  How. 

N.  Y.  547.  Pr.  269. 

SGreenpoint  Sugar  Co.  v.  Whitin, 
69  N.  Y.  328. 
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construction  of  the  statute  is  that  the  mortgage  is  valid  from  the 
filing  of  the  assent.  It  provides  in  substance  that  any  mortgage 
authorized  by  the  act  shall  be  as  valid  as  if  executed  by  an  in- 
dividual, provided  that  the  assent  is  first  filed,  etc.  The  validity 
of  the  mortgage  is  made  to  depend  upon  the  filing  of  the  assent, 
and  it  follows  that  from  the  time  of  filing  the  mortgage  is  valid. 
There  is  no  doubt  that  a  filing  at  the  time  of  recording  the  mort- 
gage, which  is  the  final  step  in  perfecting  the  security,  is  suf- 
ficient.^** It  is  a  sufficient  compliance  with  the  statute  if  the 
requisite  consent  is  given,  although  not  filed,  before  the  execution 
of  the  mortgage.  ^^ 

§  123.  Validating  Corporate  Mortgages. — ^Whenever  a  corporate 
mortgage  recites  or  represents  that  the  stockholders  .have  duly 
consented  to  its  execution,  such  recital  or  representation,  after 
the  recording  of  the  mortgage,  shall  be  presumptive  evidence  that 
the  execution  of  the  mortgage  was  duly  consented  to  by  the 
stockholders  as  required  by  law.  After  such  mortgage  shall  have 
been  recorded  for  more  than  one  year,  and  the  corporation  shall 
have  received  value  for  bonds  issued  under  and  secured  by  su,ch 
mortgage,  and  interest  shall  have  been  paid  on  any  of  such  bonds 
according  to  the  terms  thereof,  such  recital  or  representation  shall 
be  conclusive  evidence  that  the  execution  of  such  mortgage  was 
duly  consented  to.^^ 

The  object  of  the  legislature  in  making  the  obtaining  and 
filing  of  the  assent  of  stockholders,  conditions  precedent  to  the 
mortgaging  of  corporate  property  was  to  protect  the  stockholders, 
and  it  does  not  preclude  them  from  ratifying  a  mortgage  and  by  a 
subsequent  assent  validate  an  originally  unauthorized  transaction. 
What  the  stockholders  might  originally  have  done,  they  may  here- 
after do,  where  there  are  no  intervening  rights.  The  purpose  of 
the  statute  in  requiring  the  assent  to  be  filed  seems  to  have  been 
to  perpetuate  the  evidence  of  the  fact,  and  to  free  titles  acquired 
under  mortgages  by  corporations  from  the  uncertainty  which 
would  attend  them  if  the  extrinsic  fact  of  assent  were  not  a  mat- 
ter of  public  record.     The  consent  of  the  stockholders  is  the  im- 

10  Greenpoint  Sugar  Co.  v.  Whit-  era'  National  Bank,  122  N.  Y.  177; 
in,  69  N.  y.  328,  affi'g  7  Hun,  44.  25  N.  E.  269. 

11  Martin  v.  Niagara  Falls  Paper  12  Stock  Corp.  Law,  §  7.  See 
Mfg.  Co.,   122  N.  Y.   165;   25  N.  E.  Cook  on  Corporations,  §  782. 

303;   Welch  v.  Importers'  and  Trad- 
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portant  and  essential  thing.  The  filing  is  formal  and  subsidiary. 
The  corporation  could  not  be  heard  to  allege  as  a  defense  to  the 
mortgage  that  although  assented  to,  the  evidence  of  the  assent 
was  not  recorded;  and  a  subsequent  mortgagee  or  purchaser 
stands  in  no  better  position.^*  So  if  a  corporation  wishes  to 
repudiate  a  mortgage,  it  should  restore  the  benefits  it  has  re- 
ceived under  it,^*  and  until  it  does  so  it  is  estopped  from  raising 
the  objection  against  its  mortgagee.  "  It  is  obvious  that  these 
requirments  were  not  prescribed  in  order  to  enable  a  corporation 
to  acquire  money  and  property  upon  the  faith  of  its  mortgage, 
and  then  repudiate  the  mortgage,  but  to  protect  the  corporation, 
its  stockholders,  and,  in  proper  case,  its  creditors,  against  the  im- 
provident and  wrongful  acts  of  the  officers  of  the  corporation.^® 

§  1^.  Who  may  take  advantage  of  lack  of  assent  of  stock- 
holders— The  objection  that  a  mortgage  by  a  corporation  is  void 
by  reason  of  the  lack  of  the  required  assent  of  stockholders,  may 
be  made  by  a  receiver  of  the  corporation,  appointed  on  the  applica- 
tion of  a  creditor,  who  may  bring  an  action  to  have  it  set  aside,-^® 
but  it  is  at  least  doubtful  whether  such  an  objection  would  be 
available  to  a  person  claiming  in  hostility  both  to  the  corporation 
and  to  the  mortgagee,  as  for  instance  the  holder  of  a  junior  lien,*'^ 
or  the  creditors. "^^  A  person  taking  a  junior  mortgage  with 
knowledge  of  a  prior  mortgage,  as  to  which  a  consent  had  been 
given  which  was  not  properly  filed,  is  not  in  a  situation  to  con- 
test the  earlier  lien.^^  And  the  purchaser  of  an  equity  of  re- 
demption under  a  judgment  against  the  corporation  has  been 
declared  not  to  be  entitled  to  benefit  by  an  omission  to  obtain  or 
file  the  consent  for  the  giving  of  the  mortgage.^**  This  rule  was 
applied  when  the  plaintiff  became  the  purchaser  at  a  sale  under 
his  own  judgment,  by  the  terms  of  which  the  property  was  sold 

13Eoehester     Savings     Bank     v.  453;    Astor  v.   Westchester   Gaslight 

Averell,  96  N.  Y.  467,  affi'g  26  Hun,  Co.,  33  Hun,  333. 

643;    Black  v.   Ellis,    129   App.   Div.  17  Greenpoint  Sugar  Co.  v.  Whit- 

140;  111  N.  Y.  Supp.  347.  in,  69  N.  Y.  328. 

14  Duncomb  v.  New  York,  Housa-  18  Market  &  Fulton  National 
tonic  &  N.  R.  R.  Co.,  84  N.  Y.  190.  Bank  v.   Jones,   7  Misc.  E.  207;   27 

15  Hamilton  Trust  Co.  v.  Clemes,  N.  Y.  Supp.  677. 

17  App.  Div.   152;   45  N.  Y.   Supp.  19  Rochester     Savings     Bank     v. 

141.  Averell,   26   Hun,   643. 

16  Matter  of  Wendler  Machine  20  Per  Cooley,  J.,  in  Beecher  v. 
Co.,  2  App.  Div.  16;  Vail  v.  Hamil-  Marquette  &  Pacific  Rolling  Mill  Co., 
ton,   20    Hun,    355,    affi'd   85    N.   Y.  23  Alb.  L.  J.  316. 
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"  subject  to  whatever  sum  might  be  due  upon  said  property  by 
virtue  of  the  mortgage."  ^^  In  Paulding  v.  The  Chrome  Steel 
Co.^^  the  following  language  is  used  by  Andeews,  J. :  "  That 
assent  has  been  considered  by  us  as  exacted  for  the  benefit  and 
protection  of  stockholders  against  improvident  or  corrupt  acts  of 
■the  ofiicers  of  the  corporation,  and  not  because  the  legislature  re- 
garded the  mortgaging  of  corporate  property  as  improper  per  se, 
and  it  is  at  least  doubtful  whether  any  but  stockholders  can  com- 
plain that  the  condition  was  not  complied  with."  ^^ 

A  stockholder  may  impeach  a  mortgage  of  a  manufacturing 
corporation  for  lack  of  the  requisite  assent  of  stockholders,  or  be- 
cause not  given  for  a  debt  of  the  corporation ;  but  in  an  action  to 
do  this,  the  burden  of  proving  all  material  facts  will  rest  upon 
the  plaintiff.24 

§  125.  Purchase-money  mortgage  by  corporation. — ^Where  a  cor- 
poration buys  real  or  personal  property,  and  secures  a  part  of  the 
purchase  money  by  a  mortgage  lien  on  the  property  thus  acquired, 
such  mortgage  is  part  of  the  transaction  upon  which  the  title  of 
the  corporation  depends,  and  does  not  require  the  assent  of  stock- 
holders to  render  it  valid. ^* 

§  126.  Executing  mortgage  by  corporation. — Where  the  avails  of 
a  mortgage  made  by  the  ofBcers  of  a  corporation  are  applied  to 
corporate  uses,  slight  evidence  of  authority  to  execute  it  will  be 
sufficient.  The  affixing  of  the  corporate  seal  will  in  all  cases  raise 
a  presumption  of  authority.^® 

If  a  corporation  receives  benefits  under  a  contract  made  by  one 
of  its  officers,  a  part  of  which  contract  included  the  executing  of 
a  mortgage,  the  company  will  not  be  allowed  to  repudiate  the  mort- 
gage without  returning  the  consideration  for  it.  In  other 
'  words,  the  company  holding  the  moneys  and  benefits  derived  un- 
der the  mortgage  would  be  estopped  from  questioning  the  au- 
thority of  its  officers  to  make  the  contract  upon  which  its  title  to 
such  moneys  and  benefits  depends.^^ 

21  Conkling  v.  Secor  Sewing  Ma-  v.  Lakey,  80  N.  Y.  345;  Greenpoint 
chine  Co.,  55  How.  Pr.  269.  Sugar  Co.  v.  Whitin,  69  N.  Y.  328; 

22  94  N.  Y.  334,  341.  Dusenbury  v.  Hurlbert,  50  N.  Y.  541; 

23  Citing  Greenpoint  Sugar  Co.  v.  Stow  v.  Tifft,  15  Johns.  458 ;  Amer- 
Whitin,  69  N.  Y.  328.  iean  v.  Wile,  24  N.  J.  Eq.  13,  17. 

24  Denike  v.  N.  Y.  &  E.  Lime,  etc.,  26  Whitney  v.  The  Union  Trust 
Co.,  80  N.  Y.  599.  Co.  of  N.  Y.,  65  N.  Y.  576. 

25  Stock  Corp.  Law,  §  6;   Coman  27  Whitney  Arms   Co.   v.   Barlow, 
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Where  the  trustees  of  a  religious  society  mortgaged  its  property 
without  signing  the  mortgage  in  proper  form,  parol  evidence  was 
held  admissible  to  charge  the  society  as  principal  in  the  mort- 
gage.2« 

§  127.  Mortgages  of  the  lands  of  xeligious  corporations^ — ^By 
the  common  law  of  England,  all  corporations  capable  of  acquiring 
property  were  also  capable  of  aliening  it  or  charging  it  with  the 
payment  of  debts.  ^*  But  in  the  reign  of  Elizabeth  and  of  her 
successor,  several  statutes  were  passed  restraining  alienations  of 
church  property  by  religious  corporations,  and  restricting  the 
power  of  leasing.  These  statutes  forming  a  part  of  the  law  of 
England  at  the  time  of  the  settlement  of  this  State  by  colonists 
from  England,  under  the  charter  of  the  Duke  of  York,  became  a 
part  of  the  laws  of  the  colony,  although  they  were  not  afterward  re- 
enacted  here.'" 

§  128.  Supervisory  power  of  the  court. — By  laws  of  1813,  c.  60, 

§  11,  it  was  enacted  that  it  should  be  lawful  for  the  chancellor  of 

this  State,  upon  application  of  any  religious  corporation,  in  case 

he  should  deem  it  proper,  to  make  an  order  for  the  sale  of  any  real 

estate  belonging  to  such  corporation,  and  to  direct  the  application 

of  the  moneys  arising  therefrom,  by  the  said  corporation  to  such 

uses  as  the  same  corporation,  with  the  consent  and  approbation  of 

the  chancellor,  shall  conceive  to  be  most  for  the  interest  of  the 

society  to  which  the  real  estate  so  sold  did  belong:  provided  that 

the  act  should  not  extend  to  any  of  the  lands  granted  by  this 

State  for  the  support  of  the  gospel. 

63   N.   Y.   62;    Nelson  v.   Drake,    14  itable    corporations    from    alienating 

Hun,  465;   Steam  Navigation  Co.  v.  their  real   estate  have  been  adopted 

Weed,  17  Barb.  378.  and   followed  by  the   courts  of  this 

28  Scott  V.  First  Meth.  Ch.,  50  State  in  determining  the  powers 
Mich.  528;   15  N.  W.  891.  which    such    corporations    possess   to 

29  Dutch  Church  v.  Mott,  7  Paige,  alienate  or  incumber  their  real  prop- 
77,  83;  Matter  of  the  Reformed  erty.  It  may  be  true  .  .  .  that  these 
Dutch  Church  in  Saugerties,  16  Barb.  statutes,  as  such,  were  never  intro- 
237,  241.  duced    here,    but    the    principle    em- 

30  Canal  Commissioners  v.  The  bodied  in  them  became  the  rule  of 
People,  5  Wend.  423,  ■'45;  Canal  Ap-  our  courts  and  the  policy  of  the  leg- 
praisers  v.  The  People,  17  Wend.  571,  islature  in  dealing  with  questions  of 
584.  the  same  nature  and  character  and, 

"The  better  opinion  and  the  weight  therefore,    a    part   of   our   municipal 

of    judicial    authority    is    in    favor  law."    Dudley    v.     Congregation    of 

of  the   view  that  the   English   stat-  the  Third  Order  of  St.  Francis,  138 

utes    passed    in    the    reign    of    Eliz-  N.  Y.  451,  Per  O'Bbien,  J. 
abeth,  restricting  religious  and  char- 
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The  powers  formerly  exercised  by  the  chancellor  are  now  vested 
in  the  Supreme  Court. 

This  statute  was  a  re-enactment  of  a  statute  passed  in  1806,  and 
furnishes  evidence  that  the  legislators  believed,  that  the  common 
law  restrained  religious  corporations  from  alienating  their  property, 
and  that  they  thought  it  necessary  to  empower  the  chancellor  to 
authorize  such  sales  to  be  made.^^  This  statute  has  been  repealed, 
but  in  substance  re-enacted  by  the  consolidation  of  1909,  provid- 
ing for  the  sale  or  mortgage  of  real  property  of  religious  cor- 
porations.^^ 

The  jurisdiction  of  the  Supreme  Court  to  make  an  order  au- 
thorizing the  conveyance  of  the  lands  of  a  religious  corporation 
under  this  statute,  depended  upon  the  facts  before  the  court  when 
it  made  the  order.  Its  jurisdiction  could  not  be  upheld  by  show- 
ing that  facts  existed  which  were  in  no  way  placed  before  the 
court  or  brought  to  its  attention  or  considered  by  it.^*  And  an 
unauthorized  conveyance  by  a  religious  corporation  of  its  real 
estate,  could  not  be  held  valid  because  it  had  been  executed  and 
delivered,  the  purchaser  put  in  possession,  and  the  corporation 
paid  the  consideration  therefor.^*  But  under  a  recent  amend- 
ment of  the  statute,  a  sale  or  mortgage  executed  and  delivered 
without  the  authority  of  the  court  may  be  validated  by  a  con- 
firmatory order,  and  be  of  the  same  force  and  effect  as  if  it  had 
been  consummated  after  due  proceedings  in  accordance  with  the 
statute.*® 

§  129.  When  order  of  court  is  necessary. — The  statute  does  not 
grant  to  the  courts  any  power  to  direct  the  sale  of  any  of  the 
property  of  a  religious  corporation.  The  authority  of  the  court 
is  entirely  negative,  and  it  can  only  ratify  or  refuse  to  ratify  the 
bargains  which  the  corporations  elect  to  make.*®  It  was  formerly 
thought  to  be  necessary  that  the  consent  of  the  court  should  be 

31  De  Ruyter  v.  The  Trustees  of  v.  Oliver  Street  Baptist  Church,  73 
St.  Peter's  Church,  3  Barb.  Ch.  119,      N.  Y.  82. 

affi'd  3  N.  Y.   (3  Comst.)   238;  Madi-  34  Madison  Avenue  Baptist  Church 

son  Avenue   Baptist  Church  v.  Bap-  v.   Oliver   Street  Baptist  Church,   73 

tist  Church  in  Oliver  Street,  46  N.  N.  Y.  82. 

Y.  131,  142.  35  Laws  of  1912,  ch.  290. 

32  Religious  Corp.  Law,  §  12 ;  36  Matter  of  the  Reformed  Dutch 
amended  by  Laws  of  1912,  ch.  290.  Church  of  Saugerties,  16  Barb.  237 ; 

33  Madison  Avenue  Baptist  Church  Wyatt   v.   Benson,   23   Barb.   327 ;    4 

Abb.  182. 
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obtained  before  any  contract  of  sale  had  been  entered  into,®''  but 
the  later  decisions  are  to  the  effect  that  it  is  sufficient  if  such  con- 
sent be  obtained  at  any  time  before  the  conveying  of  the  prop- 
erty.** The  sale  of  a  pew,  where  the  purchaser  acquires  merely 
a  limited  usufructuary  right, *^  or  the  conveyance  of  an  easement 
or  right  of  burial  in  the  churchyard,*"  do  not  require  to  be  ap- 
proved by  the  court.  So,  the  trustees  of  a  religious  corporation 
have  the  power  to  remove  their  house  of  worship  from  one  lot  to 
another,  or  from  one  village  to  another,  without  application  to 
the  court.  *^  Under  the  old  statute  where  a  mortgage  was  given 
to  secure  a  debt  legally  contracted  this  was  not  considered  such 
a  sale  of  the  property  as  required  an  order  of  the  court  to  render  it 
valid.'*^  The  object  of  the  law  was  to  prevent  a  misapplication 
of  the  trust  funds,*®  and  it,  was  not  necessary  to  invoke  the  sanc- 
tion of  the  court,  in  order  to  impose  a  specific  lien  where  a  valid 
general  charge  previously  existed. 

§  130.  By  whom  application  to  be  made — The  application  for 
permission  to  sell  or  mortgage  church  property  could  formerly 
be  made  by  the  trustees  having  control  of  the  temporal  affairs  of 
the  corporation,  and  it  was  not  necessary  that  a  majority  of  the 
corporators  should  authorize  the  trustees  to  initiate  the  pro- 
ceeding.** By  the  Consolidated  Laws  of  1909  *^  it  is  provided 
who  shall  make  the  application  to  all  mortgage  or  lease  the  real 
property  of  a  Protestant  Episcopal  or  of  a  Roman  Catholic  church. 

§  131.  Mortgages  by  clubs  and  societies — By  laws  of  1854,  c.  50, 
it  was  made  lawful  for  the  Supreme  Court  of  this  State,  upon 
the  application  of  any  benevolent,  charitable,  scientific,  or  mis- 
sionary society,  incorporated  by  law,  in  case  it  should  deem  it 
proper,  to  make  an  order  for  the  mortgaging  of  any  real  estate  be- 

37  Dutcli  Chureh  in  Garden  Street  Society  in  Canaan,  20  How.  Pr.  324. 
V.  Mott,  7  Paige,  77.  42  Manning    v.    Moscow    Presbyte- 

38  Muck  V.  Hitchcock,  149  App.  rian  Society,  27  Barb.  52 ;  Lee  v. 
Div.  324;  Congregation  Beth-Elohim  Metliodist  Episcopal  Church  of  Fort 
V.    Central   Presbyterian    Church,    10  Edward,  52  Barb.   116. 

Abb.  N.  S.  484.  43  South    Baptist    Society    of    Al- 

39Freligh  v.   Piatt,   5   Cow.  .494;  bany  v.  Clapp,   18  Barb.  36. 

Abernethy  v.   Society   of  the  Church  44  Madison  Avenue  Baptist  Church 

of  the  Puritans,  3  Daly,  1.  v.  Baptist  Church  in  Oliver  Street,  46 

40  Richards  v.  Northwest  Protest-  N.  Y.  131. 

ant   Church,   32   Barb.   42;    20   How.  45  Religious  Corp.   Law,   §    12,  as 

Pr.  317;  11  Abb.  30.  amended  by  Law  1912,  ch.  290. 

41  Matter   of  the   Second   Baptist 
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longing  to  said  corporation,  with  the  consent  and  approbation  of  the 
moneys  arising  therefrom,  by  the  said  corporation,  to  such  uses  as 
the  same  corporation,  with  the  consent  and  approbation  of  the  said 
court,  should  conceive  to  be  most  for  the  interest  of  the  society  to 
which  the  real  estate  so  mortgaged  belonged.**  From  this  and 
similar  statutes  *''  was  evolved  the  provision  of  law  now  in 
force  *^  by  which  it  is  provided  that  "  no  purchase  sale,  mort- 
gage or  lease  of  real  property  shall  be  made  by  a  membership  cor- 
poration, unless  ordered  by  the  concurring  vote  of  at  least  two- 
thirds  of  the  whole  number  of  its  directors,  provided,  however, 
that  when  the  whole  number  of  directors  is  not  less  than  twenty- 
one,  the  vote  of  a  majority  of  the  whole  number  shall  be  suf- 
ficient. No  real  property  of  a  membership  corporation  located 
within  this  state  shall,  without  leave  of  the  court,  be  leased  for 
a  longer  period  than  five  years,  or  sold  or  mortgaged.  A  mort- 
gage may  be  executed  to  secure  the  payment  of  bonds  issued  or 
to  be  issued  to  different  persons,"  and  further  that  if  a  mortgage 
be  executed  and  delivered  by  such  a  corporation  without  leave  of 
the  court,  the  court  may  thereafter,  upon  the  application  of  the 
corporation  or  of  the  mortgagee  or  of  any  person  claiming  under 
him,  confirm  and  validate  such  mortgage. 

MOETGAGES  TO  MONEYED  COEPOEATIONS. 

§  132.  Mortgagees  to  national  banks — The  statute  of  the  United 
States  under  which  national  banking  associations  are  permitted  to 
be  formed,  authorizes  such  associations  to  loan  money  upon  per- 
sonal security  J,  but  the  following  restriction  is  made  as  to  real 
estate : 

"  A  national  banking  association  may  purchase,  hold,  and  con- 
vey real  estate  for  the  following  purposes  and  for  no  others: 
First,  such  as  shall  be  necessary  for  its  immediate  accommodation 
in  the  transaction  of  its  business.  Second,  such  as  shall  be  mort- 
gaged to  it  in  good  faith  by  way  of  security  for  debts  previ- 
ously contracted.  Third,  such  as  shall  be  conveyed  to  it  in 
satisfaction  of  debts  previously  contracted  in  the  course  of  its 
dealings.  Fourth,  such  as  it  shall  purchase  at  sales  under  judg- 
ments, decrees,   or  mortgages,  held  by  the  association,  or  shall 

46  See  Dudley  v.  Congregation  of  47  Laws  of  1869,  eh.  629;  Laws  of 

Third  Order   of   St.   Francis,   138   N.       1875,  ch.  267;   Laws  of  1884,  eh.  68. 
Y.  451;    34  N.  E.  281,  holding  that  48  Membership  Corp.  Law,  §  13. 

a  mortgage  executed  without  the  or- 
der specified  was  void. 
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purchase  to  secure  debts  due  to  it.  But  no  such  association  shall 
hold  the  possession  of  apy  real  estate  under  mortgage,  or  the 
title  and  possession  of  any  real  estate  purchased  to  secure  any 
debts  due  to  it,  for  a  longer  period  than  five  years.** 

The  language  of  the  statute  by  implication  prohibits  a  loan  upon 
real  estate  security  or  the  taking  of  mortgages  for  money  to  be 
advanced  in  the  future,  and  for'  a  time  it  was  supposed  that 
such  mortgages  were  void,  and  could  not  be  enforced  against  the 
persons  making  them.^" 

§  133.  Later  decisions. — These  decisions  were,  however,  reversed 
and  overruled  by  the  Supreme  Court  of  the  United  States,  and 
the  doctrine  now  established  is  that  the  security  taken  is  valid 
as  between  the  bank  and  its  debtor  and  can  be  enforced,  and 
that  whatever  objection  there  may  be  to  a  mortgage  for  future 
advances  from  the  prohibitory  provisions  of  the  statute,  that  ob- 
jection can  be  urged  only  by  the  government.^^ 

A  mortgage  to  a  national  bank  has,  since  the  later  decisions, 
been  enforced  for  future  advances.^^ 

So  where  a  bond  and  mortgage  is  assigned  to  an  employee 
of  a  national  bank  to  secure  a  loan  owing  to  it,  the  Federal 
statute  does  not  render  the  security  void  nor  deprive  the  bank 
of  the  right  to  enforce  it.  In  such  a  case  it  is  held  that  the 
bank  becomes  liable  merely  to  the  Federal  government  for  ex- 
ceeding its  power. '^ 

It  was  also  decided  in  this  case  that  by  virtue  of  the  provisions 
of  the  United  States  Revised  Statutes  ^*  a  national  bank,  if  it 
be  an  innocent  holder  for  value,  can  recover  the  principal  due 
on  a  bond  and  mortgage,  even  though  the  instrument  be  tainted 
with  usury .^^ 

49  E.  S.  of  U.  S.,  §  5137.  355;    First  Nat.  Bk.  of  Waterloo  v. 

50  Crocker  v.  Whitney,  71  N.  Y.  Elmore,  52  Iowa,  541;  Union  Nat. 
161.  See  also  Nat.  Bank  of  Topeka  Bank  v.  Matthews,  19  Alb.  L.  J. 
V.  Eowill,  2  Dillon  C.  C.  371;  Ripley  132,  rev'g  Matthews  v.  Skinker,  62 
V.  Harris,  3  Biss.  C.  C.  190;   Woods  Mo.  329. 

V.  People's  Nat.  Bank,  82  Pa.  St.  57;  52  Simons  v.  First  National  Bank, 

Fowler  v.  Scully,  72  Pa.  St.  456.  93  N.  Y.  269. 

51  Schuyler  Nat.  Bank  v.  Gads-  53  Slade  y.  Squier,  133  App.  Div. 
den,   191  U.  S.  451;   Fortier  v.  New  666;  118  N.  Y.  Supp.  278. 

Orleans  Nat.  Bank,   112   U.   S.   439;  54  §§  5197,  5198. 

National   Bank   of  Genesee  v.   Whit-  55  Slade  v.  Squier,  133  App.  Div. 

ney,    13    Otto,    99,    rev'g   Crocker   v.  666;  118  N.  Y.  Supp.  278. 
Whitney,  71  N.  Y.  161;  23  Alb.  L.  J. 
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Where  a  national  bank  lawfully  held  a  mortgage  on  real  estate, 
it  was  held  that  it  might  protect  its  interests  by  purchasing  a 
prior  mortgage  on  such  real  estate,  and  that  it  might  compel  the 
assignment  to  it  of  such  prior  mortgage,  the  circumstances  of  the 
case  being  such  as  would  confer  the  right  to  such  assignment 
independent  of  its  corporate  charcater.''^  So,  when  a  national 
bank,  holding  a  junior  lien,  pays  the  prior  incumbrance,  it  may 
take  a  new  mortgage  for  its  indemnity.^^  It  may  also  purchase 
at  foreclosure  sale  the  land  which  had  been  mortgaged  to  it,®® 
or  may  sell  its  real  estate  and  take  back  a  mortgage  for  the 
purchase  money.®* 

A  national  bank  organized  as  a  successor  to  a  State  bank, 
may  maintain  an  action  to  foreclose  a  mortgage  executed  to  the 
State  bank  as  security  for  a  note  and  assigned  to  it  by  the  State 
bank.«o 

§  134.  Similar  restrictions  are  imposed  on  banks  organized 
under  our  state  law  ®^  and  it  is  further  provided  that  no  corpora- 
tion organized  under  the  provisions  of  that  act,  except  a  build- 
ing and  mutual  loan  corporation  or  association  or  a  co-operative 
savings  and  loan  association  shall  hereafter  make  a  loan,  directly 
or  indirectly,  upon  the  security  of  real  estate  upon  which  there  is  a 
prior  mortgage,  lien  or  incumbrance,  if  the  amount  unpaid  upon 
such  prior  mortgage,  lien  or  incumbrance,  or  the  aggregate  amount 
unpaid  upon  all  prior  mortgages,  liens  and  incumbrances  ex- 
ceeds ten  per  centum  of  the  capital  and  surplus  of  such  corpora- 
tion, or  if  the  amount  so  secured,  including  all  prior  mortgages, 
liens  and  incumbrances  shall  exceed  two  thirds  of  the  appraised 
value  of  such  real  estate  as  found  by  a  committee  of  the  directors 
or  trustees  of  such  corporation;  but  this  provision  shall  not  pre- 
vent the  acceptance  of  any  such  real  estate  securities  to  secure 
the  payment  of  a  debt  previously  contracted  in  good  faith.  Every 
mortgage  and  every  assignment  of  a  mortgage  taken  or  held  by 
such  corporation  shall  immediately  be  recorded  in  the  office  of 

56  Holmes  v.  Boyd,  90  Ind.  332.  mond,  29  La.  Ann.   355 ;   29   Am.  E. 

57  Ornn     v.    Merchant's    National      335. 

Bank,  16  Kans.  341.  60  Scofield  v.   State  Nat.  Bank  of 

58  Heath  v.  Second  Nat.  Bank,  70  Lincoln,  9  Neb.  316;  2  N.  W.  888;  31 
Ind.  106.  Am.  R.  412. 

59  New  Orleans  Nat.  Bank  v.  Ray-  61  Banking  Law,  §  66. 
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the  clerk  of  the  county  in  which  the  real  estate  described  in  the 
mortgage  is  located.^^ 

The  Personal  Property  Law  ^*  prescribes  the  securities  in  which 
trust  funds  generally  may  be  invested,  including  "  bonds  and 
mortgages  on  unincumbered  real  property  in  this  state  worth  fifty 
per  centum  more  than  the  amount  loaned."  ®* 

§  135.  A  Trust  Company  may  lease,  hold,  purchase  and  convey 
any  and  all  real  property  necessary  in  the  transaction  of  its 
business,  or  which  the  purposes  of  the  corporation  may  require, 
or  which  it  shall  acquire  in  satisfaction  or  partial  satisfaction 
of  debts  due  the  corporation  under  sales,  judgments  or  mortgages, 
or  in  settlement  or  partial  settlement  of  debts  due  the  corpora- 
tion by  any  of  its  debtors.*^ 

It  is  provided,  however,  that  the  capital  of  every  such  corpora- 
tion shall  be  invested,  among  other  classes  of  securities,  in  bonds 
and  mortgages  on  unincumbered  real  property  in  this  state  not 
exceeding  sixty  per  centum  of  the  value  thereof.^® 

§  136.  Savings  Banks  may  invest  in  bonds  and  mortgages  on 
unincumbered  real  property  situated  in  this  state,  to  the  ex- 
tent of  sixty  per  centum  of  the  value  thereof.  Not  more  than 
sixty-five  per  centum  of  the  whole  amount  of  deposits  shall  be 
so  loaned  or  invested.  If  the  loan  is  on  unimproved  and  un- 
productive real  property,  the  amount  loaned  thereon  shall  not 
be  more  than  forty  per  centum  of  its  actual  value.  ISTo  invest- 
ment in  any  bonds  and  mortgages  shall  be  made  by  any  savings 
bank  except  upon  the  report  of  a  committee  of  its  trustees  charged 
with  the  duty  of  investigating  the  same,  who  shall  certify  to  the 
value  of  the  premises  mortgaged  or  to  be  mortgaged,  according 
to  their  best  judgment,  and  such  report  shall  be  filed  and  pre- 
served among  the  records  of  the  corporation.®'' 

Such  a  corporation  may  hold  such  real  property  as  shall  have 
been  purchased  by  it  at  sales  upon  the  foreclosure  of  mortgages 
evened  by  it,  or  on  judgments  or  decrees  obtained  or  rendered  for 
debts  due  to  it,  or  in  settlements  effected  to  secure  such  debts.  All 
such  real  property  shall  be  sold  by  such  corporation  within  five 
years  after  the  title  to  the  same  shall  be  vested  in  it,  unless, 

62  Banking  Law,  §  27.  65  Banking  Law,  §  185. 

63  §  21.  66  Banking  Law,  §  193. 

64  See  Waydell  v.  Hutchinson,  146  67  Banking  Law,  §  146.  See  Rome 
App.  Div.  448.  Savings  Bank  v.  Krug,  102  N.  Y.  331. 
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upon  application  by  the  board  of  trustees,  the  Superintendent  of 
Banks  shall  extend  the  time  within  which  such  sale  shall  be 
made.** 

In  all  cases  a  sufficient  bond  shall  be  required  of  the  bor- 
rower, and  all  expenses  of  searches,  examinations  and  certificates 
of  title,  and  of  drawing,  perfecting  and  recording  papers,  shall 
be  paid  by  him.®® 

Furthermore,  whenever  buildings  are  included  in  the  valuation 
of  any  real  property  upon  which  a  loan  shall  be  made  by  any 
such  corporation,  they  shall  be  insured  by  the  mortgagor  in  such 
company  or  companies  as  the  directors  shall  direct,  and  the 
policy  of  insurance  shall  be  duly  assigned,  or  the  loss  made 
payable  as  its  interest  may  appear,  to  such  corporation;  and  any 
such  corporation  may  renew  such  policy  of  insurance  in  the 
same  or  any  other  company  or  companies  as  they  may  elect, 
from  year  to  year,  or  for  a  longer  or  shorter  term,  in  case  the 
mortgagor  shall  neglect  to  do  so,  and  may  charge  the  amount  paid 
to  the  mortgagor.  All  the  necessary  charges  and  expenses  paid  by 
such  corporation  for  such  renewal  or  renewals  shall  be  paid 
by  the  mortgagor  to  the  corporation,  and  shall  be  a  lien  upon  the 
property  mortgaged,  recoverable  with  interest  from  the  time  of 
payment  as  part  of  the  moneys  secured  to  be  paid  by  the  mort- 


§  137.  Co-operative  savings  and  loan  associations  may  loan  money 
to  its  members,  on  their  bond,  secured  by  a  first  mortgage  on 
real  estate,  and  secured  also  by  a  transfer  and  pledge  to  the 
association  of  the  shares  borrowed  upon.  Such  an  association 
may  purchase  at  any  sale,  public  or  private,  any  real  estate  upon 
which  it  may  have  a  mortgage,  judgment  lien  or  other  incum- 
brance, taken  or  obtained  in  good  faith  in  the  regular  transac- 
tion of  the  business  of  the  association,  and  may  sell,  exchange, 
convey,  lease  or  mortgage  the  same  or  any  real  estate  it  now  owns 
at  pleasure  to  any  person  or  persons;  it  may  also  hold  and  own 
real  estate  for  the  purpose  of  occiipying  the  same  with  its  ovsra 
business  ofiice.^^ 

68  Banking  Law,  §  147.  127   App.   Div.   428,  431;    111   N.  Y. 

69  Banking  Law,  §  150.  Supp.  602. 

70  Banking  Law,  §  151.     See  Heal  71  Banking     Law,     §     221.     See 
V.   Richmond   County   Savings   Bank,      Leighton    v.    Leighton    Lea    Associa- 
tion, 146  App.  Div.  255. 
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§  138.  Mortgages  to  Insurance  Companies. — The  Consolidated 
Laws  provide  that  the  cash  capital  of  every  domestic  insurance 
corporation  shall  be  invested  in  national,  state,  county  or  city 
bonds  or  "  in  bonds  and  mortgages  on  improved,  unincumbered 
real  property  in  this  state,  worth  fifty  per  centum  more  than  the 
amount  loaned  thereon."  ''^ 

The  intent  of  these  provisions  is  to  add  to  the  protection  of 
policy  holders  in  insurance  companies  by  requiring  the  companies 
to  invest  the  moneys  entrusted  to  their  care  in  securities  of  un- 
questionable soundness.  Where  such  provisions  have  been  violated 
it  is  for  the  government,  and  not  for  the  mortgagor,  who  seeks 
to  escape  from  his  obligation,  to  challenge  the  ultra  vires  act 
of  the  insurance  company.  The  principle  upon  which  this  has 
been  decided  is  the  same  as  that  which  controls  in  cases  of  loans 
made  by  National  Banks. ''^ 

furthermore  the  insurance  law  makes  it  lawful  for  insurance 
companies  to  hold  such  real  property  as  shall  have  been  mortgaged 
to  it  in  good  faith  by  way  of  security  for  loans  previously  con- 
tracted or  for  moneys  due,  and  such  as  shall  have  been  purchased  at 
sales  upon  judgments,  decrees  or  mortgages  obtained  or  made 
for  such  debts.  But  the  same  law  also  provides  that  all  real  es- 
tate so  acquired,  which  is  not  necessary  for  the  company  in  the 
transaction  of  its  business,  shall  be  sold  and  disposed  of  within  five 
years  after  the  acquisition  of  the  title  thereto,  unless  the  certifi- 
cate of  the  superintendent  of  the  insurance  department  ''*  shall 
be  procured  to  the  effect  that  the  interest  of  the  company  would 
suffer  materially  by  a  forced  sale  thereof.  It  has  been  held 
that  on  a  purchase  by  an  insurance  company  under  this  statute 
the  title  vests  absolutely  in  the  company,  and  that  its  power  of 
alienation  is  without  limit,  and  that  the  failure  to  obtain  the 
certificate  does  not  invalidate  or  affect  the  title  in  any  way.'^^ 

MORTGAGES  TO  THE  COMMISSIONERS  O'F  THE  TTNITED  STATES  DEPOSIT 

FUND. 

§  139.  Origin  of  the  fund — By  act  of  Congress  entitled  "An 
act  to  regulate  the  deposits  of  the  public  money,"  passed  June  23, 

72  Insurance  Law,  §§  13,  16.  74  Insurance  Law,  S  20;   Laws  of 

73  Washington  Life  Ins.  Co.  v.  1853,  ch.  466;  Laws  of  1859,  eh.  366. 
Clason,  162  N.  Y.  305.  75  Home  Insurance  Co.  v.  Head,  30 

Hun,  405. 
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1836,  the  surplus  money  in  the  treasury  of  the  United  States 
was  divided  among  the  several  States.  By  Laws  of  1837,  chapter 
2,  this  State  agreed  to  receive  in  deposit  for  safe  keeping  its 
share  of  such  surplus  money,  upon  the  terms,  conditions,  and 
provisions  in  said  act  of  Congress  contained;  and  the  faith  of 
the  State  was  inviolably  pledged  for  the  safe  keeping  and  re- 
payment of  all  sums  of  money  thus  received,  from  time  to  time, 
whenever  the  same  should  be  required  by  the  Secretary  of  the 
Treasury  of  the  United  States,  under  the  provisions  of  said  act. 

§  140.  By  Laws  of  1837,  chapter  150,  it  was  enacted  that  the 
moneys  which  had  been  or  might  thereafter  be  deposited  with 
this  State,  under  the  act  of  Congress  already  mentioned,  should 
be  apportioned  among  the  several  counties  of  this  State,  accord- 
ing to  the  population  thereof,  as  ascertained  by  the  last  State 
census,  for  the  purpose  of  being  loaned  therein  in  the  manner 
directed  by  the  act.  Provision  was  made  for  the  appointment  of 
two  reputable  inhabitants,  resident  in  each  of  the  counties  of  this 
State,  who  should  be  commissioners  for  loaning  such  moneys, 
and  who  should  be  known  and  distinguished  by  the  name  and 
style  of  "  the  commissioners  for  loaning  certain  moneys  of  the 
United  States  of  the  county "  of  which  they  were  respectively 
.  commissioners.  The  commissioners  were  to  give  bonds  to  the 
State,  and  then  to  loan  such  moneys  on  "  improved  lands  in 
the  same  county,"  upon- mortgages  at  seven  per  cent.''®  per  annum; 
the  sufficiency  of  the  securities  and  the  validity  of  the  titles  to'  be 
determined  by  them. 

I  141.  Loans  were  made  by  this  State  to  its  citizens  under 
statutes  passed  in  1786,  1792,  and  1808,  and  loan  commissioners 
had  been  appointed  in  the  various  counties  of  the  State  to  at- 
tend to  the  investments.'^^  By  Lav^s  of  1850,  c.  337,  these  loans 
were  consolidated,  and  the  loan  commissioners  in  the  several 
counties  in  this  State  were  authorized  to  transfer  and  deliver 
to  "  the  commissioners  for  loaning  certain  moneys  of  the  United 
States  "  in  the  same  county,  all  the  mortgages  remaining  in  their 
hands. 

The  laws  regulating  the  government  and  control  of  the  fund 

76  Interest  after  October   1,   1879,  77  See  note  to  3  Edm.  Stat.  p.  119.' 

reduced  to  six  per  cent.     Chap.  517, 
Laws  of  1880. 
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were  frequently  amended,''®  and  upon  the  consolidation  were  in- 
cluded in  the  State  Finance  Law  with  the  Education  EundJ* 

On  account  of  the  inefficiency  or  dishonesty  of  the  Loan  Com- 
missioners, resulting  in  large  losses  to  the  fund,  that  office  was 
abolished  on  August  9th,  1911,®"  and  its  investment  and  manage- 
ment placed  in  the  sole  charge  of  the  State  Comptroller.®^ 

§  142.  These  mortgages  are  now  enforced  by  the  customary 
statutory  action  of  foreclosure  with  the  Comptroller  of  the  State 
as  plaintiff.  The  time  when  he  shall  request  the  Attorney-Gen- 
eral to  institute  the  proceedings  and  the  manner  of  conducting 
the  action  and  sale  are  briefly  set  forth  in  the  statute.®^ 

No  provision  of  law  exists  authorizing  the  investment  of  any 
part  of  the  fund  in  bond  and  mortgage,  and  it  is  the  obvious 
policy  of  the  statute  that  the  small  amount  still  so  invested  ®^  be 
converted  into  other  forms  of  security  as  expeditiously  as  possible. 

The  entire  question  was  treated  at  length  in  Chapter  XIII  of 
the  second  edition  of  this  work.  The  extreme  scarcity  of  re- 
ported cases  on  the  subject  since  that  date,  and  the  likelihood 
that,  in  a  few  years,  it  will  be  of  historical  interest  only,  lead  the 
present  editor  to  abridge  the  statement  and  to  refer  inquirers  to 
that  revision. 

§  143.  Mortgages  to  or  by  aliens — Aliens  lawfully  seized  of 
real  estate  were  empowered  by  the  Revised  Statutes  ®*  to  mort- 
gage it  or  upon  selling  it  to  take  back  mortgages  on  it  and  to 
enforce  the  mortgage  in  the  usual  way.  Independent  of  this 
provision  an  alien  may  take  and  hold  a  mortgage  on  real  estate, 
as  a  mortgage  is  no  longer  an  estate,  but  collateral  security  for 
the  payment  of  a  debt  only.  A  mortgage  of  lands  within  the 
state  to  citizens  thereof  in  trust  for  aliens  is  legal.®®' 

78  Laws  1887,  ch.  245;  Laws  1888,  83  On  January  1,  1913,  there 
ch.  464;  Laws  1889,  ch.  50;  Laws  were  1,121  outstanding  mortgages 
1898,  ch.  360;  Laws  1903,  eh.  350.  with  an  aggregate  principal  of  $910,- 

79  Laws    1909,    ch.    58,    §    80    et  943.21. 

sequi.  84  1   R.   S.  721,  §   L8;   Real  Prop. 

80  Report     of     the     State     Comp-      Law,  §§  10,  13. 

troller,  Jan.,  1913.  85  Ludlow  v.  Van   Ness,   8   Bosw. 

81  Laws  1911,   ch.  634.  178. 

82  State    Finance   Law,    §§    26    et 
sequi,  88. 
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MOETGAGES   OF  THE  LANDS   0>F   INTAKTS. 

§  144.  Ratification  of  mortgage  made  duiring  infancy A  mort- 
gage made  by  an  infant  is  voidable  but  not  void,  and  he  may, 
after  coming  of  age,  ratify  and  confirm  it.  If  the  mortgage 
is  given  on  the  purchase  of  the  mortgaged  property,  the  mortgage 
and  the  deed  constitute  part  of  the  same  transaction  and  it  is  not 
competent  for  him  to  ratify  the  deed  and  repudiate  the  mortgage. 
By  retaining  the  land  he  will  make  himself  bound  by  the  mort- 
gage.**^ 

A  conveyance  of  mortgaged  property  by  an  Infant  after 
coming  of  age  in  which  the  mortgage  is  recognized  as  valid  will 
amount  to  a  ratification,*''  and  a  repudiation  of  the  mortgage  will 
not  necessarily  be  implied  by  a  conveyance  which  does  not  men- 
tion it.**  So,  where  an  infant,  with  the  approval  of  his  father, 
obtained  money  upon  a  mortgage,  and  after  reaching  maturity 
died,  leaving  a  will  in  which  he  directed  "  all  his  just  debts  to  be 
paid  and  satisfied,"  and  then  devised  the  property  to  his  mother 
without  mentioning  the  mortgage,  it  was  held  that  the  court 
was  justified  by  the  circumstances  under  which  the  loan  was 
made,  in  laying  hold  of  any  equitable  construction  which  could 
possibly  be  given  to  the  will,  and  to  hold  it  to  be  a  confirmation 
instead  of  an  avoidance  of  the  bond  and  motgage.*^ 

A  part  payment  of  a  mortgage  executed  during  infancy,  made 
after  coming  of  age,  will  constitute  a  ratification  of  it.®** 

Where  an  infant  executed  a  mortgage,  and  after  becoming  of 
age  executed  a  deed  of  the  property  to  a  trustee  without  receiv- 
ing any  consideration,  and  afterward  redelivered  and  reafiirmed 
the  mortgage,  this  latter  act  was  held  to  establish  the  mortgage  as 
a  valid  security  from  its  date,  and  to  render  it  paramount  to  the 
title  under  the  deed.®^ 

§  145,  Disaffirmance  of  a  mortgage  made  during  infancy  must 

86  Henry  v.  Root,  33  N.  Y.  526,  See  also  Losey  v.  Bond,  94  Ind.  67; 
533;  citing  Lynde  v.  Budd,  2  Paige,  Boston  Bank  v.  Chamberlin,  15  Mass. 
191.;  Kitchen  v.  Lee,  U  Paige,  107.  220;  Allen  v.  Poole,  54  Miss.  323. 
See  also  New  York  Building  &  Loan  88  Palmer  v.  Miller,  25  Barb.  399. 
Co.  V.  Fisher,  23  App.  Div.  363;  48  89  Merchant's  Ins.  Co.  v.  Grant, 
N.  Y.  Supp.  152.  See  also  Curtis  v.  2  Edw.  Ch.  544;  Hampson  v.  Suyden- 
McDougal,  26  Ohio  St.  67;   Collis  v.  ham,  Nelson's  Ch.  R.  55. 

Day,  38  Wis.  643.  90  Keegan  v.  Cox,  116  Mass.  289. 

87  Lynde  v.   Budd,   2  Paige,    191.  91  Palmer  v.  Miller,  25  Barb.  399. 
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be  by  some  act  clearly  expressing  an  intention  to  do  so  per- 
formed promptly  after  coming  of  age.®^ 

If  this  is  attempted  to  be  accomplished  by  a  deed,  the  docu- 
ment must  be  of  such  a  nature  as  to  be  inconsistent  with  the 
mortgage,  so  that  both  cannot  stand  together.®*  In  this  con- 
nection it  has  been  decided  that  where  an  infant,  who  mort- 
gages land  and  receives  back  other  land  in  fee  and  also  money 
which  he  squanders,  disaffirms  the  transaction  on  coming  of  age, 
a  tender  lack  of  a  deed  with  the  grantee's  name  in  blank  is  a 
sufficient  tender.®* 

Where  a  mortgage  executed  by  a  person  who  was  an  infant 
when  it  was  executed,  but  who  has  since  come  of  age,  is  attempted 
to  be  foreclosed,  the  defense  of  infancy  must  be  interposed  be- 
fore judgment.  The  defendant  cannot  wait  to  ascertain  whether 
there  will  be  a  surplus  before  questioning  his  personal  liability.®" 

§  146.  Subrogationj — ^A  person  advancing  money  to  pay  off 
an  incumbrance  on  the  real  estate  of  a  person  mentally  incapable 
to  contract,  is  entitled  to  be  subrogated  to  such  incumbrance,  and 
the  same  rule  would  prevail  in  the  ease  of  an  infant.'® 

§  147.  A  mortgage  executed  by  a  guardian  of  an  infant  to  him- 
self, as  such  guardian,  is  valid  as  against  him,  and  on  the  fore- 
closure of  such  mortgage,  if  the  entire  amount  is  realized  and  the 
rights  of  the  infant  are  thus  protected,  a  valid  title  will  pass 
which  a  purchaser  will  be  required  to  accept.®^ 

Where  the  ward's  funds  are  invested  by  a  guardian  in  a  mort- 
gage upon  property  of  the  latter  and  such  mortgage  subsequently 
proves  to  be  an  insufficient  security,  the  transaction  may  be 
repudiated  by  the  ward  who  may  in  such  case  recover  the  amount 
of  the  funds  so  invested.®* 

§  148.  Proceedings  under  the  statute  to  mortgage  lands  of  in- 
fants and  incompetents. — The  Code  of  Civil  Procedure  prescribes 
the  cases  in  which  the  land  of  infants,  lunatics,  idiots  and  habit- 
ual drunkards  may  be  sold,  mortgaged  or  leased,  by  the  direction 

92  Loomer  v.  Wheelwright,  3  95  Flynn  v.  Powers,  35  How.  Pr. 
Sandf.  Ch.  135.  279;  affi'd  36  How.  Pr.  289. 

93  Buchanan    v.    Griggs,    18    Neb.  96  Coleman  v.   Fraser,   3  Ky.   300. 
121;   24  N.  R.  452;   Eagle  Eire  Ins.  97  Lyon  v.  Lyon,  67  N.  Y.  250. 
Co.  V.  Lent,  1  Edw.  301.  98  Matter    of   Terry,    31    Misc.   R. 

94  Kane    v.    Kane,    13    App.    Div.  477;  65  N.  Y.  Supp.  655. 
544;  43  N.  Y.  Supp.  662. 
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of  the  court.  ^  Who  may  make  the  petition  is  specified  in  the 
Code,*  together  with  other  matters  of  practice.* 

It  is  provided  by  the  General  Eules  of  Practice  that  the  peti- 
tion on  proceedings  to  sell,  mortgage  or  lease  real  estate  be- 
longing to  an  infant  or  lunatic,  idiot  or  habitual  drunkard,  shall 
state,  besides  the  particular  grounds  for  sale,  mortgage  or  lease 
of  the  property,  and  the  other  matters  required  by  the  Code,  the 
age  and  residence  of  the  infant,  lunatic,  idiot  or  habitual  drunk- 
ard, and  the  name  and  residence  of  the  person  proposed  as  a 
special  guardian  or  committee,  the  relationship,  if  any,  which  he 
bears  to  the  infant,  lunatic,  idiot  or  habitual  drunkard,  and  the 
security  proposed  to  be  given;  and  also  whether  any  previous  ap- 
plication has  been  made,  and,  if  so,  the  time  thereof,  and  what 
disposition  was  made  of  the  same.* 

The  form  and  contents  of  the  report  of  the  referee  appointed 
on  such  petition  is  specified  in  the  General  Eules  of  Practice.® 

Although  the  statute  authorizes  the  mortgaging  of  the  lands  of 
infants  as  well  as  the  sale  of  them,  in  practice,  it  is  seldom  proper 
to  mortgage  when  a  sale  can  be  made,  and  it  is  not  a  common 
thing  to  do.  The  reason  for  this  may  be  found  in  the  fact 
that  to  mortgage  an  infant's  land  is  to  run  him  into  debt,  and 
it  does  not  often  happen  that  the  interests  of  such  person  "  re- 
quire, or  will  be  substantially  promoted  by,"  the  imposing  upon 
him  of  an  obligation  to  pay  interest  on  borrowed  money. 

§  149.  Such  proceedings  must  strictly  conform  to  the  letter  of 
the  law,  for  the  court  has  no  authority  outside  of  the  enact- 
ment.® Its  jurisdiction  in  respect  to  such  a  proceeding  is  special 
and  limited,  and  is  not  enlarged  by  the  fact  that  it  may  be  a 
court  of  general  jurisdiction;  and  no  presumption  can  be  in- 
dulged in  its  favor.'^  Although  it  has  been  said  that  courts  of 
equity  have  an  inherent  jurisdiction,  independent  of  statute,  to 

1  Graver  v.  Jermain,  17  Misc.  R.  Div.  183;  47  N.  Y.  Supp.  486;  Rogers 
244;  40  N.  Y.  Supp.  1056;  Code,  §  v.  Dill,  6  Hill,  415;  Baker  v.  Loril- 
2348.  lard,   4  N.  Y.    (4  Comst.)    257;   On- 

2  Code  Civ.  Proc,  §  2349.  derdonk  v.  Mott,  34  Barb.  106. 

3  Code  Civ.  Proc,  §§  2351-2364.  Where   proceedings   are   the   result 

4  Rule  55.  See  Code  Civ.  Proc,  §  of  collusion  the  adjudication  and 
2350.  mortgage  may  be  set  aside.     Warren 

5  Rule  56.  v.  Union  Bank  of  Rochester,  157  N. 
6Losey  v.  Stanley,  147  N.  Y.  560;       Y.  259;  51  N.  E.  1036. 

42  N.  E.  8;  Battell  v.  Torrey,  65  N.  7  Warren  v.  Union  Bank  of  Roeh- 

Y.    294;    Moran   v.   James,   21    App.      ester,  157  N.  Y.  259;  51  N.  E.  1036. 
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order  a  sale  of  the  equitable  estate  of  infants,  and  upon  a  simi- 
lar reason  may  also  authorize  the  mortgaging  of  such  equitable 
interests,^  yet  it  is  decided  by  the  Court  of  Appeals  that*  such  a 
court  has  no  inherent  power  to  direct  a  mortgage  of  the  real  prop- 
erty of  infants.® 

Each  and  every  one  of  the  steps  prescribed  by  the  statute  must  be 
observed  in  order  to  make  the  mortgage  valid.  Thus,  it  is  re- 
quired that  before  a  mortgage  can  be  made,  the  special  guardian 
of  the  infant  must  enter  into  an  agreement  therefor  subject  to  the 
approval  of  the  court,  and  must  report  the  agreement  to  the  court 
upon  oath.^"  A  disregard  of  this  formality  has  been  held  to 
make  the  mortgage  void.^^  The  infant  must  be  seized  of  the 
estate,  that  is,  he  must  hold  the  legal  title,  or  the  proceedings  can- 
not be  taken  at  all.^^  An  equitable  claim  on  the  part  of  a  gen- 
eral guardian  against  his  infant  ward  furnishes  no  basis  for  the 
maintenance  of  a  statutory  proceeding  to  mortgage  the  latter's 
real  estate.  ^^  Likewise,  where  there  is  no  proof  or  claim  that 
the  personal  property  and  income  of  the  infant  are  insufficient 
for  the  payment  of  all  his  own  debts  and  for  the  necessary  educa- 
tion of  himself  and  family,  but  on  the  contrary  the  proof  tends 
to  show  that  they  are  sufficient,  the  court  does  not  acquire  juris- 
diction to  direct  his  property  to  be  mortgaged.-^* 

The  report  of  the  referee  on  an  application  to  mortgage  the 
lands  of  infants,  should  contain  within  itself  a  specification  of 
the  objects  to  which  the  avails  should  be  applied  without  requiring 
an  examination  of  the  evidence  or  of  any  other  papers.  The  final 
order  authorizing  the  mortgage  ought  also  to  specify  these  ob- 
jects. The  duty  of  the  special  guardian  is  to  apply  the  mcfney 
received  by  him  in  conformity  with  the  order  under  which  he  acts, 
and  he  cannot  refuse  to  pay  a  debt  directed  by  such  order  to 
be  paid  on  the  ground  that,  in  his  opinion,  the  infant  is  not  liable 
therefor.^  ^ 

8  Wood  V.  Mather,  38  Barb.  473;  ester,  157  N.  Y.  259;  51  N.  E.  1036, 
In  re  Turner,  10  Barb.  552.  reversing  28  App.  Div.  7;    51  N.  Y. 

9  Losey  v.  Stanley,  147  N.  Y.  560;       Supp.  27. 

42  N.  E.  8.  14  Warren     v.     Union     Bank     of 

10  Code,  §  2356.  Rochester,  157  N.  Y.  259;   51  N.  E. 

11  Battell  V.  Torrey,  65  N.  Y.  294.  1036. 

12  Baker  v.  Lorillard,  4  N.  Y.  (4  15  Matter  of  Lampman,  22  Hun, 
Comst.)    257;    Wood   v.   Mather,   38  239. 

Barb.  473. 

13  Warren  v.  Union  Bank  of  Roch- 
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The  vested  interests  in  remainder  of  infants  which  are  not 
included  in  a  trust  estate  for  life  cannot  be  included  in  a  mort- 
gage by  the  trustee  by  direction  of  the  court  under  the  provisions 
of  the  statute  permitting  a  trustee  under  the  direction  of  the 
court  or  judge  to  mortgage  or  sell  the  real  estate  held  in  trust. ^® 

§  150.  Costs  in  proceedings  to  mortgage  lands  of  infants,  luna- 
tics, etc. — There  is  no  statute  providing  for  commissions  to  be 
paid  to  special  guardians  appointed  in  proceedings  to  sell  or 
to  mortgage  infants'  real  estate.  Nor  is  there  any  fixing  the 
cost  and  expense  which  may  be  allowed  in  conducting  the  same, 
and  no  provision  is  made  for  attorney's  fees  or  the  expenses  of  a 
reference.  All  the  costs  and  allowances  which  can  be  charged 
upon  the  fund  are  within  the  discretion  of  the  court,  and  are 
fixed  and  provided  for  in  the  standing  rules.  From  the  time 
the  proceedings  are  initiated  for  the  purpose  of  securing  a  sale, 
mortgage,  or  lease  of  an  infant's  real  estate  he  is  made  a  ward 
of  the  court  and  the  proceeds  of  the  sale  are  under  its  care  and 
protection.-'^''  The  special  guardian  who  is  to  represent  the  in- 
fant, is  named  by  the  court  to  do  such  service  and  make  such 
inquiries  as  may  be  required  of  him,  and  he  has  no  other 
duty  to  perform.  He  is  entitled  to  such  compensation  for  his 
services  as  the  court  may  deem  reasonable.^*  In  this  respect  he 
stands  in  the  same  relation  to  the  court  as  special  guardians  who 
are  appointed  in  actions  and  other  proceedings.-'® 

INSAWB    PEESONS. 

§  151.  A  mortgage  executed  by  a  person  of  unsound  mind,  who 

has  been  duly  found  by  inquisition  to  be  insane,  is  presumably 
void.  This  presumption  may  be  overcome  by  evidence,  and 
where  the  evidence  shows  that  such  persons,  though  weak  in  body 
and  feeble  in  mind,  is  not  devoid  of  reason  and  judgment,  and  has 
a  fair  memory,  he  will  be  held  competent  to  make  a  valid  mort- 
gage. ^^  Such  an  instrument  may  stand  if  the  person  executing 
it  is  shown  to  have  had  capacity  to  understand  the  general  nature 

16Losey    v.    Stanley,    147    IST.    Y.  19  Matter   of   Matthe-ws,   27   Hun, 

560;  42  N.  E.  8,  decided  under  Stat-  254,  affi'd  90  N.  Y.  688. 

utes  of  Uses  and  Trusts,  §  65   (1  R.  20  Hughes  v.  Jones,  116  N.  Y.  67; 

S.  730),  as  amended  by  Laws  of  1886  22  N.   E.  446;    Hardy  v.  Berger,  76 

(chap.  257).  App.  Div.  393;  78  N.  Y.  Supp.  709; 

17  Code,  §  2360.  Hirsch  v.  Ttainer,  3  Abb.  N.  C.  274, 

18  Eule  50.  and  note. 
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of  the  transaction.  It  is  not  necessary  that  such  person  com- 
prehended all  of  the  details.^* 

In  an  action  upon  a  contract  made  by  a  person  found  by  in- 
quisition to  have  been  insane  at  the  time  of  making  it,  the 
plaintiff  can  recover  only  by  showing  that  the  defendant  was 
sane  at  that  time,  or  that  the  consideration  moving  to  him  was 
of  such  a  nature  that  justice  and  equity  require  the  claim  to  be 
paid  out  of  his  estate.^^  Where  a  bond  and  mortgage  were  exe- 
cuted by  one  who  was,  in  fact,  insane,  to  secure  a  loan  made  to 
her  in  good  faith,  without  fraud  or  unfairness,  and  without 
knowledge  of  the  insanity  or  notice  or  information  calling  for 
inquiry,  of  which  loan  the  lunatic  had  the  benefit,  they  were  held 
to  be  valid  and  binding,  and  that  the  fact  that  she  was  afterward, 
upon  inquisition  taken,  declared  to  be  insane,  did  not  affect  their 
validity.^* 

So  where  one  in  good  faith  and  without  notice  of  the  incom- 
petency of  a  grantor  takes  a  mortgage  from  the  grantee,  such 
mortgage  will  be  enforced  although  the  deed  is  set  aside.**  A 
mortgage  made  by  a  lunatic  in  a  lucid  interval  can  be  sustained 
only  when  the  proof  is  full  and  clear.^^  Mere  weak  intellect,  in 
the  absence  of  all  improper  influences  will  not  invalidate  a 
mortgage,*®  while  it  has  been  held  that  habitual  drunkenness,  caus- 
ing a  condition  verging  on  insanity,  will.*'^ 

§  152.  Mortgages  of  the  lands  of  lunatics  and  habitual  drunk- 
ards.— Any  idiot,  lunatic,  or  habitual  drunkard,  seized  of  any 
interest  in  real  estate,  may,  by  committee  duly  appointed,  apply 
to  the  Supreme  Court  for  the  sale  or  disposition  of  them.  Pro- 
ceedings must  be  taken  similar  to  those  on  an  application  to  dis- 
pose of  the  real  estate  of  an  infant;  a  bond  should  be  given  by 
the  committee,  and  the  court  will  make  the  order  whenever  it 
shall  be  made  to  appear  to  be  for  the  interest  of  such  idiot, 
lunatic,  person  of  unsound  mind,  or  habitual  drunkard.** 

As  in  the  case  of  the  estates  of  infants,  it  is  generally  better 

21  Merritt  v.  Merritt,  32  Misc.  E.  25  Ripley  v.  Babeock,  13  Wis. 
21;  66  N.  Y.  Supp.  123.  425;  Day  v.  Seeley,  17  Vt.  542. 

22  Hieks  v.  Marshall,  8  Hun,  327.  26  Marmon   v.   Marmon,   47   Iowa, 

23  Mutual  Life  Ins.  Co.  of  N.  Y.  121. 

V   Hunt,  79  N.  Y.  541,  affi'g  14  Hun,  27  Van   Horn   v.   Keenan,   28   III. 

169.  445. 

24Reilly  v.  Eeilly,   63   App.  Div.  28  Code   Civ.   Proc.   §§  2345-2364. 

169;  71  N.  Y.  Supp.  287.  See  amte,  §  148. 
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to  relieve  the  necessities  of  lunatics  and  drunkards  by  selling 
their  property  than   by  mortgaging  it. 

A  sale,  however,  is  not  authorized  by  an  order  permitting  the 
committee  of  a  lunatic  to  mortgage  the  latter's  real  estate  in 
order  to  pay  his  debts.^*- 

§  153.  Jurisdiction  of  the  court  over  lands  of  insane  persons. — 
The  filing  of  a  petition  which  shows  the  existence  of  a  valid  out- 
standing debt  of  the  lunatic,  requiring  the  disposition  of  his  real 
property  to  enable  the  committee  to  pay,  vests  the  court  with  juris- 
diction of  the  subject  matter  under  the  act,^"  and  such  jurisdiction 
would  not  be  diverted  by  subsequent  irregularities  in  the  proceed- 
ing, unless  they  were  taken  in  violation  of  some  express  provision 
of  the  statute.*^  The  Supreme  Court  is  invested  with  general 
jurisdiction  over  the  persons  and  property  of  lunatics  and  per- 
sons of  unsound  mind,  and  except  as  restrained  and  limited  by 
statutory  provisions,  has  power  and  authority  to  direct  the  plan 
and  method  of  their  custody,  and  such  disposition  of  their  property 
as  in  its  judgment  is  for  the  best  interest  of  the  lunatic.  This 
jurisdiction  is  in  no  sense  a  limited  jurisdiction  to  be  exercised 
as  in  the  case  of  special  proceedings  authorized  by  statute,  but 
pertains  to  the  general  jurisdiction  of  the  court,  and  is  limited 
only  by  the  express  requirements  of  law.*^  The  powers  con- 
ferred are  similar  to  those  formerly  vested  in  the  Court  of  Chan- 
cery, and  the  care  and  custody  of  the  persons  and  property  of 
lunatics  and  others  of  unsound  mind,  which  was  formerly  exer- 
cised by  the  chancellor  is  now  confided  to  the  Supreme  Court. 
These  powers  are  usually  exercised  by  the  court  through  a  com- 
mittee, and  he  acts  as  the  officer  of  the  court,  and  is  always  sub- 

29  Reals  v.  Weston,  28  Misc.  R.  31  Agricultural  Ins.  Co.  v.  Bar- 
67;  59  N.  Y.  Supp.  807,  holding,  nard,  96  N.  Y.  525,  531;  Fisher  v. 
however,  that  where  the  purchaser  Hepburn,  48  N.  Y.  50;  Bangs  v. 
has  acted  in  good  faith  and  paid  a  Duckinfield,  18  N.  Y.  592;  Matter  of 
full  consideration,  equity  will  award  Empire  City  Bank,  18  N.  Y.  199; 
him  a,  lien  upon  the  premises  for  all  D'lvernois  v.  Leavitt,  8  Abb.  Pr.  59; 
moneys  paid  to  or  for  the  committee  Cole  v.  Hall,  2  Hill,  625;  People  ex 
in  the  matter  of  the  sale.  rel.   Johnson  v.   Nevins,   1   Hill,   154. 

30  Code  Civ.  Proc.  §§  2345-2364;  See  also  Mohr  v.  Manniere,  101  U. 
Laws  of  1874,  ch.  446,  title  2.  S.  418.                                                      > 

Under  the  Insanity  Law  the   real  32  Per  Euqee,  Ch.  J.,  in  Agricul- 

property  of  a  lunatic  can  be  sold  or      tural  Ina.  Co.  v.  Barnard,  96  N.  Y. 
mortgaged,  as  prescribed  in  the  Code,      525,  531,  rev'g  26  Hun,  302. 
for  a  debt  contracted  for  his  main- 
tenance in  a  state  lunatic  asylum. 
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ject  to  its  control  and  direction.^*  Even  the  entire  omission  by 
the  committee  to  give  a  bond  on  the  application  was  held  not 
to  affect  the  validity  of  the  proceeding.^* 

The  jurisdiction  given  to  the  court  under  the  Code  in  refer- 
ence to  the  sale,  mortgage,  or  lease  of  the  real  estate  of  a  lunatic, 
is,  however,  a  special  statutory  one,  and  can  be  exercised  only  as 
the  statute  directs.  So,  where  an  order  to  sell  and  convey  the 
real  estate  of  a  lunatic  recited  the  necessity  of  the  sale  to  be 
only  for  the  support  of  the  family  of  the  lunatic,  it  was  presumed 
that  the  court  made  the  order  for  that  purpose  and  disregarded 
other  grounds  stated  in  the  petition.  The  act  of  1864  did  not 
authorize  the  sale  for  that  purpose,  but  only  for  the  support  and 
education  of  the  lunatic  himself  and  the  promotion  of  his  in- 
terests for  the  reasons  specified  in  the  statute.*^ 

The  portion  of  the  Eevised  Statutes  and  the  statutes  giving  to 
the  court  power  to  sell  or  mortgage  the  lands  of  lunatics  and  other 
incompetent  persons,  were  repealed  in  1880,^®  at  the  time  of 
the  enactment  of  the  portions  of  the  Code  of 'Civil  Procedure  hav- 
ing reference  to  the  same  subject.^^  A  mortgage  of  the  real 
property  of  a  lunatic  must  be  executed  in  strict  compliance  with 
the  provisions  of  the  Code  of  Civil  Procedure  in  regard  to  the 
execution  of  such  mortgages.^^ 

MOETGAGES    OF   LANDS    OF  DECEASED    PEESONS    TO    PAY   DEBTS. 

§  154.  Jurisdiction  of  surrogate. — At  any  time  within  three  years 
after  letters  testamentary  or  of  administration  are  first  granted 
upon  the  estate  of  a  decedent  an  executor  or  administrator,  a 
person  holding  a  judgment  lien  upon  the  decedent's  real  property 
at  the  time  of  his  death,  or  any  other  creditor  of  the  decedent 
other  than  a  creditor  by  mortgage,  which  is  a  lien  upon  the  de- 
cedent's real  property,  or  any  person  having  a  claim  for  the 
funeral  expenses  of  the  decedent,  may  apply  to  the  surrogate  for 
authority  to  mortgage,  lease  or  sell  so  much  of  the  real  estate 
of  the  decedent  as  shall  be  necessary  to  pay  such  debts.^® 

33  Agricultural    Ins.    Co.    v.    Bar-  36  Laws  of  1880,  ch.  245. 
nard,  96  N.  Y.  525 ;  Matter  of  Lynch,          37  §  2345  et.  seq. 

5   Paige,   120.  38  Corbin   v.   Dwyer,   30  Misc.   R. 

34  Agricultural  Ins.  Co.  v.  Bar-  488;  63  N.  Y.  Supp.  822.  See  §§ 
nard,  96  N.  Y.  525.  2351,  2356  of  Code  of  Civ.  Proc.  as 

35  Matter  of  Valentine,  72  N.  Y.  to  mortgages  of  land  of  lunatics. 
184.  39  Code  of  Civ.  Pro.  §2749  et  seq. 
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The  application  to  the  surrogate  should  be  by  petition,  and  the 
method  of  procedure  intended  for  the  protection  of  the  rights 
of  the  various  parties  in  interest,  is  quite  fully  set  forth  in  the 
Code  of  Civil  Procedure.*'*  The  jurisdiction  of  the  surrogate  in  re- 
spect to  such  proceedings  can  only  be  exercised  in  the  manner 
and  by  the  procedure  prescribed  by  the  statute.*^  So  the  consent 
of  the  attorneys  for  the  parties  to  a  contested  probate  proceeding 
cannot  confer  upon  a  surrogate  jurisdiction  to  authorize  a  tem- 
porary administrator  to  mortgage  the  decedent's  real  estate  in 
order  to  raise  money  to  pay  the  costs  of  the  proceeding.*^ 
After  the  expiration  of  the  three  years  the  debts  of  the  decedent 
may  be  enforced  against  the  heirs  and  devisees  in  the  mode  speci- 
fied in  the  statute  and  they  then  cease  to  be  a  lien  or  charge  upon 
the  real  estate.** 

§  155.  Eight  of  heir  or  devisee  to  mortgage. — During  the  three 
years  after  the  testator's  death  his  creditors  have  a  kind  of  statu- 
tory lien  upon  the  real  estate  left  by  him  and  such  real  estate 
cannot  be  so  aliened  by  his  heirs  or  devisees  during  that  time  as 
to  defeat  the  claims  of  creditors  thereon.**  Therefore  a  mort- 
gagee who,  prior  to  the  expiration  of  the  three  years,  takes  his 
mortgage  from  a  devisee  under  the  will,  who  claims  no  title  ex- 
cept through  it,  cannot  be  treated  as  a  bona  fide  incumbrancer  or 
purchaser  so  as  to  place  his  lien  upon  the  premises  prior  to  the 
claims  of  the  creditors  of  the  deceased  devisor.*^  But  if  a  mort- 
gage subject  to  such  a  lien  has  been  foreclosed,  and  a  surplus  re- 
mains after  paying  the  mortgage  debt,  such  surplus  is  the  primary 
fund  for  the  payment  of  debts,  and  must  be  resorted  to  before 
any  attack  can  be  made  on  the  lands  in  the  hands  of  the  pur- 
chaser, even  though  the  administrator  was  not  a  party  to  the 
foreclosure.*® 

Statute  of  limitations  not  extended  8   N.   Y.   St.   E.   77;    Cunningham  v. 

by   §   2950.     Church   v.   OJendorf,  49 '  Whitford,  56  N.  Y.  St.  R.  285. 

Hun,  439.  44  Piatt  v.' Piatt,   105  N.  Y.  488; 

40  Code  of  Civ.  Pro.  §  2749  et  seq.  8  N.  Y.  St.  R.  77 ;  Hyde  v.  Tanner,  1 

41  Ihiryea  v.  Maekey,  151  N.  Y.  Barb.  75.  See  Wilson  v.  Wilson,  13 
204;  45  N.  E.  458.  Barb.    252;    Fonda    v.    Chapman,    23 

A  temporary  administrator  cannot  Hun,   119. 
be  authorized  to   mortgage.     Duryea  45  Cunningham  v.  Whitford,  56  N. 

V.  Maekey,  151  N.  Y.  204;  45  N.  Y.  Y.  St.  E.  285  26  N.  Y.   Supp.  575; 

Supp.  458.  Olyphant  v.  Phyfe,  48  App.  Div.  1; 

42  Duryea  v.   Maekey,   151   N.   Y.  62  N.  Y.  Supp.  688. 

204;  45  N.  E.  458.  46  Brevoort  v.  MoJimsey,   1   Edw. 

43  Piatt  V.  Piatt,   105  N.  Y.  488;       551. 
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MOETGAGE  O^F  BUEIAL  AND  OEMETEET  LOTS. 

§  156.  Cancelling  exemption  of  private  burial  lots The  Code 

of  Civil  Procedure  made  a  change  in  the  law  relative  to  the  mort- 
gaging of  exempt  property,  including  private  or  family  burying 
lots  and  homesteads.  A  mortgage  executed  after  May  1,  1877, 
upon  property  so  exempt,  is  ineffectual  until  the  exemption  has 
been  cancelled  by  the  recording  of  a  certificate  subscribed  and 
acknowledged  by  the  mortgagor,  except  that  such  mortgage  is 
valid  to  the  extent  of  the  purchase  money  of  the  same  property 
secured  thereby.*^ 

Such  exemption  may  be  created  under  Sections  1396  to  1399 
of  the  Code  as  to  land  set  apart  as  a  family  or  private  burial- 
ground,  as  to  a  lot  of  land  occupied  as  a  residence  by  a  house- 
holder having  a  family,  or  a  married  woman.  The  terms  upon 
which  such  exemptions  may  be  secured,  and  its  extent,  are  set 
forth  in  the  sections  cited.  Previous  to  this  provision  of  the  Code, 
it  had  been  held  that  an  agreement  to  waive  an  exemption,  when 
made  part  of  the  transaction  out  of  which  the  indebtedness  arose, 
was  void  as  against  public  policy.**  It  had  also  been  held  that  a 
homestead  exemption  could  be  waived  by  a  separate  instrument 
executed  simultaneously  with  a  mortgage  given  to  secure  a  prece- 
dent debt,  and  accompanied  with  the  surrender  of  collateral  se- 
curities ;  but  that  such  waiver  in  favor  of  the  mortgagee  operated 
to  discharge  the  exemption  so  as  to  let  in  the  lien  of  a  prior 
judgment.*® 

This  provision  of  the  Code  was  amended  in  18947^"  in  respect 
to  the  manner  in  which  the  owner  of  exempt  property  might 
cancel  the  exemption.  It  is  also  provided  that  nothing  in  this 
section  as  amended  shall  be  so'construed  as  to  prevent  the  husband 
and  wife  from  jointly  conveying  or  mortgaging  property  so 
exempt.  ^^ 

§  157.  lots  in  public  cemeteries — A  statute  declaring  that 
cemetery  lots  shall  not  be  liable  to  sale  on  execution  does  not  pre- 
clude mortgaging  such  lots,  nor  does  it  prevent  a  foreclosure  of 
such  mortgage  by  their  sale.     Such  a  statute  does  not  apply  to  a 

47  Code  of  Civ.  Pro.  §  1404.  49  Smith    v.    Brackett,    36    BarbJ 

48  Harper   v.   Leal,    10    How.   Pr.      571. 

276;   Kneettle  v.  Newcomb,  31  fearb.  50  Laws  1894,  ch.  202. 

169,  affi'd  22  N.  Y.  249.  51  Code  Civ.  Pro.  §  1404. 
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voluntary  act  of  the  owner  affecting  the  title,  and  a  mortgage 
of  a  burial  lot  is  not  void  as  against  public  policy.  A  mortgage 
of  a  burial  lot  in  Greenwood  Cemetery  was  on  these  principles 
enforced  by  a  judgment  of  foreclosure  and  sale.^^ 

In  the  case  above  referred  to  there  had  been  no  interment  in 
the  lot  mortgaged,  and,  in  a  later  case,  it  was  held  at  special 
term,  by  Van  Vobst,  J.,  that  where  a  person  has  taken  a  con- 
veyance of  a  burial  lot  and  has  made  interments  therein  of  the 
dead  of  his  family,  it  is  in  such  condition  that  it  cannot  be  mort- 
gaged to  secure  payment  of  a  debt  or  the  return  of  money  bor- 
rowed. The  mortgage  was  in  the  form  of  an  absolute  conveyance, 
and  the  mortgagee  notified  the  mortgagor  to  remove  the  bodies 
of  his  buried  children,  with  a  threat  that  if  the  mortgagor  did  not 
he  would.  An  injunction  to  restrain  such  removal  was  sustained. 
The  burial  lot  was  situated  in  Greenwood  Cemetery,  the  charter 
of  which  did  not  contain,  in  terms,  any  absolute  restraint  upon 
the  power  of  voluntary  alienation  of  a  cemetery  lot  by  an  owner .^^ 

By  section  11  of  chapter  133  of  the  Laws  of  1847,  entitled 
"  An  act  authorizing  the  incorporation  of  rural  cemeteries,"  it 
was  provided  that  when  plots  or  lots  should  be  transferred  to  in- 
dividual owners,  and  after  there  should  be  an  interment  in  a  lot 
or  plot  so  transferred  to  individual  owners,  such  plot  or  lot,  from 
the  time  of  such  interment,  should  be  forever  after  inalienable,  and 
should,  upon  the  death  of  the  holder  or  proprietor  thereof,  descend 
to  the  heirs  at  law  of  such  holder  or  proprietor,  and  to  their 
heirs  at  law  forever. 

It  is  now  expressly  provided  by  statute  that  "  No  land  actually 
used  and  occupied  for  cemetery  purposes  shall  be  sold  under  exe- 
cution or  for  any  tax  or  assessment,  nor  shall  such  tax  or  assess- 
ment be  levied,  collected  or  imposed,  nor  shall  it  be  lawful  to 
mortgage  such  land,  or  to  apply  it  in  payment  of  debts,  so  long 
as  it  shall  continue  to  be  used  for  such  cemetery  purposes."  ^* 

§  158.  Mortgages  of  burying-grounds  by  church  or  religious  cor- 
porations— It  was  provided  by  Laws  of  1842,  c.  215,  that  it 
should  not  be  lawful  for  any  church  or  religious  corporation  to 
mortgage  any  burying-ground  used  for  the  interment  of  human 

52Lantz  v.  Buckingham,   11   Abb.  53  Thompson  v.   Hickey,   59   How. 

N.   S.   64;    s.   c.  sul)  nom.  Lautz  v.      Pr.  434. 

Buckingham,  4  Lans.  484.  54  Real    Prop.    Law,    §    450.     See 

Laws  of  1879,  ch.  310. 
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remains,  for  the  use  of  which  they  should  have  received  compensa- 
tion, without  the  previous  consent,  in  writing,  of  three-fourths 
in  number  of  the  congregation  or  society  of  such  church  or  cor- 
poration ;  which  consent  should  be  proved  or  acknowledged,  in  the 
same  manner  a-s  deeds  were  required  by  law  to  be  proved  or 
acknowledged,  and  should  thereupon  be  recorded  in  the  office  of  the 
register  of  the  city,  or  clerk  of  the  county  in  which  such  bury- 
ing-ground  was  situated. 

By  the  Consolidated  Laws  this  act  was  repealed  and  it  is  now 
provided  that  "  no  cemetery  lands  of  a  religious  corporation  shall 
be  mortgaged  while  used  for  cemetery  purposes."  ^® 

55  Beligious  Corp.  Law,  §  12. 
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XIEW    OF    A    MOETGAGE    ON    A    EIGHT    OF    ACTION    FOE 
DAMAGES    TO    THE    ESTATE. 

§  159.  A  mortgage  carries  with  it  the  prior  right  to  damages 

awarded  for  an  injury  done  to  the  freehold,  -whereby  the  security 
has  been  impaired,  especially  where  the  debtor  is  insolvent. 
When  damages  are  awarded  for  a  public  improvement,  they  arise 
from  or  grow  out  of  the  land,  by  reason  of  the  injury  which  has 
diminished  its  value.  In  equity  they  are  the  land  itself,  for  the 
award  takes  the  place  of  the,  reduced  value  of  the  land.^  The 
title  to  the  land,  to  the  extent  of  his  lien,  is  in  the  mortgagee,^ 
and  he  has  an  equitable  lien  on  the  award  for  the  amount  of  his 
debt.3 

If  an  award  be  made  to  the  mortgagee  for  lands  taken  for  a 
public  improvement,  the  lien  of  the  mortgage  is  thereby  trans- 
ferred to  the  award ;  it  cannot  be  foreclosed  as  against  the  lands 
thus  taken,  and  the  proper  remedy  is  by  a  regular  proceeding  to 
obtain  the  award.*  But  if  no  award  is  made,  he  cannot  bring 
an  action  against  the  public  to  obtain  the  award,  and,  his  lien 
not  being  destroyed  or  taken  away,  his  only  remedy  is  by  fore- 
closure.^ 

The  lien  of  a  mortgage  has  been  held  to  extend  to  damages 
awarded  to  owners  of  land  for  depreciation  of  the  value  of  mill 
property,  occasioned  by  the  abandonment  of  a  canal.® 

Where  land,  under  the  charter  of  a  railroad  was  condemned  for 
the  use  of  the  company,  and  the  mortgagor  alone  was  made  a 
party  to  the  proceeding,  it  was  held  that  the  mortgagee  was  en- 

1  Bank  of  Auburn  v.  Roberts,  44  borough,  140  Mass.  403;  con*m  under 
N.  Y.  192,  affi'g  s.  c.  45  Barb.  407.  special  statute.     Whitney  v.  City  of 

2  Stow  V.  Tifft,  15  Johns.  458.  New  Haven,   45   Conn.   303;    City  of 

3  Matter  of  City  of  Rochester,  134  Norwich  v.  Hubbard,  22  Conn.  587; 
N.   Y.    83;    Utter   v.    Richmond,    112  Mills  v.  Shepard,  30  Conn.  101. 

N.  Y.  610;  20  N.  E.  854;   Matter  of  See  eh.  xxx.  herein. 

Mayor   (Morris  Ave.),  118  App.  Div.  4  Shepard   v.   The   Mayor,  etc.,   of 

117;   103  N.  Y.  Supp.  180;  Caecia  v.  New  York,  13  How.  Pr.  286;  Hooker 

Brooklyn    Union    El.    R.    R.    Co.,    98  v.    Martin,    10    Hun,    302.     See    also 

App.  Div.  294.     See  also  Gates  v.  De  Solehour  v.  State  Savings  Institution, 

La  Mare,  142  N.  Y.  307;  37  N.  E.  121 ;  90  111.  152. 

Bank  of  Auburn  v.  Roberts,  44  N.  Y.  5  Sherwood  v.  The  Mayor,  etc.,  of 

192,  affi'g  s.  c.  45  Barb.  407;  Astor  v.  New  York,  11  Abb.  347. 

Hoyt,   5   Wend.    603 ;    Park   Commis-  6  Bank   of   Auburn   v.   Roberts,  44 

sioners  v.  Todd,  112  111.  379;  Gimbel  N.  Y.  192,  affi'g  45  Barb.  407. 

v.  Stotle,  59  Ind.  446;  Wood  v.  West- 
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titled  to  have  the  sum  awarded  applied  toward  the  payment  of 
the  mortgage  and  the  rest  of  the  land  held  for  the  balance.^ 

Where  the  charter  of  a  city  provides  that,  where  lands  are  to 
be  taken  for  a  street  opening,  compensation  shall  be  made  to 
owners  arid  also  to  persons  having  an  interest  in  the  property 
proposed  to  be  taken,  mortgagees  of  such  lands  are  entitled  to 
notice  of  the  proceedings.® 

§  160.  The  remedy  of  mortgagee  where  land  is  condemned. — 

Where,  by  a  regular  proceeding,  title  to  mortgaged  land  is  taken 
for  public  use,  the  municipal  corporation  acquiring  such  title 
cannot  thereafter  be  foreclosed  for  the  reason  that  it  holds  by  a 
right  paramount  to  the  mortgage.  The  mortgagee  has  his  remedy 
against  the  award  or  against  the  person  who  has  collected  it,®  or 
may  still  maintain  an  action  on  the  bond.^**  The  title  of  the 
mortgagor  to  the  land  being  extinguished  by  the  proceedings  of 
eminent  domain,  the  purchaser  under  a  subsequent  foreclosure 
of  the  mortgage  acquires  no  title  either  to  the  land  taken  or  to 
the  award  representing  it,  which  may  still  be  resorted  to  by  the 
mortgagee,  or  his  assignee,  if  necessary  to  satisfy  his  demand, 
and  the  balance  after  payment  of  the  debt  is  the  property  of  the 
owner  of  the  equity  of  redemption.  •'^■^  Nor  does  a  right  of  action 
for  injuries  sustained  prior  to  the  foreclosure  pass  to  the  pur- 
chaser on  the  foreclosure  sale.  Such  right  is  personal  to  the 
mortgagor.  ^^ 

In  Slicer  v.  Hyde  Park  (55  Vt.  481),  it  was  held  that  a 
mortgagee  of  a  farm  is  not  entitled  to  a  decree  of  foreclosure 
against  a  town  as  to  its  interests  in  a  highway,  although  it  was 
laid  through  the  mortgaged  premises  after  the  execution  of  the 
mortgage;  the  damages  were  paid  to  the  mortgagor,  no  notice 
was  given  to  the  mortgagee,  and  the  property  was  worth  less  than 
the  debt,  for  the  reason  that  the  town  did  not  acquire  the  title  to 
the  highway,  but  the  people  only  secured  an  easement. 

7  Wood  v.  Westborough,  140  Mass.  Smith,   28   Hun,   296,   300.     See   also 
403;    Bright  v.   Piatt,   32   N.  J.   Eq.  Slicer  v.  Hyde  Park,  55  Vt.  481. 
362;    Wheeler  v.   Kirtland,   12   C.  E.  10  Hill  v.  Wine,  35  App.  Div.  520; 
Gr.    (N.  J.)    534.  54  N.  Y.  Supp.  892. 

8  Matter  of  Oneida  Street,  22  H  Home  Ins.  Co.  v.  Smith,  28 
Misc.  R.  235;  49  N.  Y.  Supp.  828.  Hun,  296,  301. 

9  Hooker  v.  Martin,  10  Hun,  302;  12  Porter  v.  Metropl'  an  Elev.  Ey. 
Matter  of  Opening  Eleventh  Avenue,  Co.,  120  N.  Y.  284;  24  N.  E.  454. 

81  N.  Y.  437,  453;  Home  Ins.  Co.  v. 
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§  161.  Dedication  to  public  use. — ^While  the  mortgagee  cannot  be 
bound  by  a  donation  of  a  portion  of  the  mortgaged  property  for  a 
public  use  made  by  the  mortgagor  without  his  consent,  still  he 
may  be  bound  by  his  express  consent  thereto  by  acts  equivalent 
to  a  positive  donation  or  by  way  of  estoppel,  and  his  consent  may 
sometimes  be  implied  from  his  making  no  objection  or  by  his 
subsequent  aets.^*  Thus,  where  lands  covered  by  a  mortgage 
were  in  part  afterward  laid  out  by  the  mortgagor  ,  as  a  public 
street  and  occupied  and  treated  as  such  by  the  municipal  author- 
ities, and  subsequently  the  mortgagee  released  part  of  the  prem- 
ises adjoining  the  street  and  described  it  as  bounding  on  the 
street,  it  was  held  that  the  lands  lying  in  the  street  were,  as 
against  the  mortgagee,  subject  to  the  public  rights  acquired  by 
the  dedication.^* 

§  162.  New  York  City  streets — The  terms  of  the  statutes  regu- 
lating the  opening  of  streets  and  avenues  in  the  city  of  New 
York  show  that  the  report  of  the  commissioners  is  not  to  be  con- 
clusive as  to  the  persons  entitled  to  the  damages  to  be  awarded, 
because  it  is  provided  that,  even  after  payment  t,o  the  person 
named  in  the  award,  the  rightful  claimant  of  the  damages  may 
recover  them  of  the  person  thus  paid.'^ 

The  final  report  of  the  commissioners,  when  confirmed  by  the 
court,  is  conclusive  so  far  as  to  determine  the  value  of  the  prop- 
erty taken,  and  to  preclude  all  persons  from  thereafter  making 
any  claim  to  the  land,  their  exclusive  remedy  being  against  the 
award.  ^®  When  land  is  so  acquired  by  the  City  of  New  York  all 
pre-existing  titles  and  interests  become  extinguished,  the  award 
of  the  commissioners  standing  as  a  substitute  for  the  land  taken. 
If  the  lands  are  mortgaged,  the  mortgagee  is  entitled  to  have  the 
award  applied  upon  his  mortgage  to  the  extent  necessary  for  his 
protection.^  ^  The  ascertainment  of  the  names  of  the  persons 
whose  lands  are  taken,  and  to  whom  damages  are  to  be  paid,  is 
merely  incidental  to  the  main  purpose,  which  is  for  the  guidance 
of  the  city  authorities  and  the  protection  of  the  city.  The  city 
will  be  justified  in  paying  the  person  named  in  the  award,  unless 

13  Smith  V.  Heath,  102  111.  130.  16  Matter    of    Munson,    29    Hun, 

14Vreeland   v.    Torrey,    34   N.    J.  325,  337. 
Eq.  312.  17  Gates  v.  De  La  Mare,  142  N.  Y. 

15  Charter    of   New   York   City,    §  307;  37  N.  E.  121. 
1002;    Spears   v.   Mayor,   etc.,   of   N. 
Y.,  87  N.  Y.  359,  373. 
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it  has  received  notice  of  an  adverse  claim;  but  after  such  notice, 
and  certainly  after  suit  commenced  for  the  av?ard,  by  a  mort- 
gagee or  other  person,  the  city  would  pay  at  its  peril ;  and  in  the 
case  of  conflicting  claims  the  city  may  compel  an  interpleader, 
and  thus  relieve  itself  from  embarrassment  or  double  responsi- 
bility.i8 

§  163.  Mortgage  lien  on  undivided  interest The  Code  pro- 
vides, with  reference  to  actions  to  partition  real  estate,  that  "  the 
plaintiff  may,  at  his  election,  make  a  creditor,  having  a  lien  on 
an  undivided  share  or  interest  in  the  property,  a  defendant  in  the 
action.  In  that  case,  he  must  set  forth  the  nature  of  the  lien, 
and  specify  the  share  or  interest  to  which  it  attaches.  If  parti- 
tion of  the  property  is  made,  the  lien,  whether  the  creditor  is  or 
is  not  made  a  party,  shall  thereafter  attach  only  to  the  share  or 
interest  assigned  to  the  party  upon  whose  share  or  interest  the 
lien  attached;  which  must  be  first  charged  with  its  just  propor- 
tion of  the  costs  and  expenses  of  the  action,  in  preference  to  the 
lien."  19 

MORTGAGES  ON  XEASEHOLD  ESTATES. 

§  164.  Lien  on  lease  and  renewals .When  a  leasehold  interest 

is  mortgaged,  the  mortgagee  acquires  a  lien  upon  the  entire  rights 
of  the  mortgagor  under  the  lease,  including  the  covenants  of  re- 
newal. If  the  mortgagor  obtains  a  renewal  of  the  lease,  either 
because  of  the  covenants  contained  in  it,  or  from  his  being  in  pos- 
session as  tenant,  or  from  his  having  such  particular  interest, 
such  renewal  inures  to  the  benefit  of  the  mortgagee,  and  his  lien 
attaches  to  it ;  ^°  and  the  mortgage  lien  extends  to  a  right  of  re- 
newal even  if  no  renewal  has  been  obtained.^^  This  is  particu- 
larly so  in  the  case  of  church  leases,  leases  from  trustees  of  char- 
ities, or  from  other  persons  where  there  is  but  a  slight  probability 
of  the  renewal  being  refused,  if  the  tenant  consents  to  pay  the 
increased  rent  which  the  landlord  may  think  proper  to  require.^^ 

18  Spears  v.  Mayor,  etc.,  of  N.  Y.,  21  Moller  v.  Duryee,  21  W.  Dig. 
87  N.  Y.  359,  374;  Hatch  v.  Mayor,  458;  Sheehan  v.  Mayer,  41  Hun,  609. 
etc.,  82  N.  Y.  436 ;  Barnes  v.  Mayor,  22  Phyfe  v.  Wardell,  5  Paige,  268, 
etc.,  of  N.  Y.,  27  Hun,  236.  and  cases  cited;  Gibbes  v.  Jenkins,  3 

19  Code  of  Civ.  Pro.  §  1540.  Sandf.     Ch.     130,    and    cases     cited; 
20Slee  v.  Manhattan  Co.,  1  Paige,       Wunderlich  v.  Eeis,  31  Hun,   1,  and 

48;    Holridge   v.    Gillespie,   2    Johns.       cases  cited;   Mitchell  v.  Eeed,  61  N. 

Ch.  30;  Moller  v.  Duryee,  21  W.  Dig.      Y.   123. 

458. 
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Upon  a  similar  equitable  principle,  it  is  also  the  rule  that  where 
a  mortgagee,  by  reason  of  being  in  possession,  obtains  a  renewal 
of  a  lease  in  his  own  name,  it  is  treated  as  a  continuance  of  the 
old  lease,  and  he  must  hold  it  for  the  mortgagor,  and  subject  to 
his  right  to  redeem.^* 

A  mortgage  given  by  a  lessee  upon  the  leasehold  interest  does 
not  give  the  mortgagee  any  right  to  the  rents  coming  from  the 
tenants  of  the  mortgagor.^* 

The  mortgagor  cannot  confess  away  or  release  the  rights  of  the 
mortgagee  in  the  premises ;  and  if  the  lease  contains  a  clause  for 
forfeiture  in  case  of  waste,  the  mortgagee's  rights  cannot  be  di- 
vested without  his  consent  or  judicial  decree.^® 

§  165.  Liability  of  mortgagee  for  rent. — The  mortgagee  of  a 
term,  who  has  never  taken  possession,  is  not  an  assignee  of  the 
whole  term  or  liable  for  the  rent,  the  mortgage  being  but  a  se- 
curity, and  the  legal  title  remaining  in  the  mortgagor.^®  A 
naked  right  and  a  beneficial  enjoyment  are  distinguishable,^''  and 
it  is  only  where  a  mortgagee  takes  possession  that  he  has  the 
estate  cum  onere,  and  becomes  liable  as  assignee  upon  the  cove- 
nants contained  in  the  lease.  ^^  But  a  mortgagee  who  forecloses 
and  purchases  the  property,  and  goes  into  possession,  is  liable  for 
rent,  and  may  be  dispossessed  for  non-payment.^* 

§  166.  Redemption  by  mortgagee  from  default  of  mortgagor — It 
is  provided  by  the  Code  of  Civil  Procedure,  that,  in  case  the 
mortgagor  of  a  term  be  removed  from  the  premises  by  summary 
proceedings  where  such  proceeding  is  founded  upon  an  allegation 
that  a  lessee  holds  over,  after  a  default  in  the  payment  of  rent, 
and  the  unexpired  term  of  the  lease,  under  which  the  premises 

23  Holridge  v.  Gillespie,  2  Johns.  27  Demainville  v.  Mann,  32  N.  Y. 
Ch.  30.  207. 

24  Polhemus  v.  Trainer,  30  Cal.  28  Tallman  v.  Bressler,  65  Barb. 
685.  369;    Astor   v.   Miller,   2   Paige,   68; 

25  Allen  v.  Brown,  60  Barb.  39.  Walton  v..Cronly,  14  Wend.  63;  Bro- 

26  Astor  V.  Miller,  2  Paige,  68;  man  v.  Young,  35  Hun,  173,  180; 
Walton  V.  Cronly,  14  Wend.  63;   As-  Eaton  v.  Jaques,  Doug.  454. 

tor  V.  Hoyt,  5  Wend.  603 ;   Evertson  29  People  ex  rel.  Grissler  v.  Stuy- 

V.  Sawyer,  2  Wend.  507;  Broman  v.  vesant,  3  N.  Y.  Sup.   (T.  &  C.)   179; 

Young,    35   Hun,    173,    180;    Levy   v.  s.  c.  1  Hun,  102,  affi'd  58  N.  Y.  323; 

Long  Isld.  Brewery,  26  Misc.  R.  410.  Post  v.  Kearney,  2  N.  Y.   (2  Comst.) 

See  also  Johnson  v.  Sherman,  15  Cal.  394.     See   also    State   v.    Martin,    14 

287.  Lea  (Tenn.)  92. 

Liability  of  receiver  for  rent,   see 
§  906. 
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are  held,  exceeds  five  years,  at  the  time  -when  the  warrant  is  is- 
sued; the  lessee,  his  executor,  administrator,  or  assignee,  may, 
at  any  time  within  one  year  after  the  execution  of  the  warrant, 
pay  or  tender  to  the  petitioner,  his  heir,  executor,  administrator, 
or  assignee,  or  if,  within  five  days  before  the  expiration  of  the 
year,  he  cannot,  with  reasonable  diligence,  be  found  within  the 
city  or  town,  wherein  the  property,  or  a  portion  thereof,  is  situ- 
ated, then  to  the  judge  or  justice  who  issued  the  warrant,  or  his 
successor  in  office,  all  rent  iu  arrears  at  the  time  of  the  payment  or 
tender,  with  interest  thereupon,  and  the  costs  and  charges  in- 
curred by  the  petitioner.  Thereupon  the  person,  making  the 
payment  or  tender,  shall  be  entitled  to  the  possession  of  the  de- 
mised premises,  under  the  lease,  and  may  hold  and  enjoy  the 
same,  according  to  the  terms  of  the  original  demise,  except  as 
otherwise  prescribed  in  section  22'58  of  the  Code.^° 

In  such  a  case,  and  unless  the  mortgagor  has  redeemed,  a  mort- 
gagee of  the  lease,  whose  mortgage  was  duly  recorded,  in  the 
county,  before  the  precept  was  issued,  may,  at  any  time  before 
the  expiration  of  one  year  after  the  execution  of  the  warrant,  file 
with  the  judge  or  justice  who  made  the  warrant,  or  with  his  suc- 
cessor in  ofiice,  a  notice,  specifying  his  interest  and  the  sum  due 
to  him;  describing  the  premises;  and  stating  that  it  is  his  in- 
tention to  redeem.  If  a  redemption  is  not  made  by  the  lessee 
within  a  year  after  the  execution  of  the  warrant,  the  person  so 
filing  a  notice,  or  if  two  or  more  persons  have  filed  such  notices, 
the  one  who  holds  the  first  lien,  may,  at  any  time  before 
two  o'clock  of  the  day,  not  a  Sunday  or  a  public  holiday, 
next  succeeding  the  last  day  of  the  year,  redeem  for  his 
own  benefit,  in  like  manner  as  the  lessee  might  have  redeemed; 
where  two  or  more  mortgagees  have  filed  such  notices,  the  holder 
of  the  second  lien  may  so  redeem,  at  any  time  before  two  o'clock 
of  the  day,  not  a  Sunday  or  a  public  holiday,  next  succeeding 
that  in  which  the  holder  of  the  first  lien  might  have  redeemed; 
and  the  holder  of  the  third  and  each  subsequent  lien,  may  so 
redeem  at  any  time  before  two  o'clock  of  the  day  not  a  Sunday 
or  a  public  holiday,  next  succeeding  that  in  which  his  predecessor 
might  have  redeemed.  But  a  second  or  subsequent  redemption 
is  not  valid,  unless  the  person  redeeming  pays  or  tenders  to 
each  of  his  predecessors  who  has  redeemed,  the  sum  paid  by  him 
30  Code  Civ.  Proc.  §  2256;   Whitbeck  v.  Van  Rensselaer,  64  N.  Y.  27. 
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to  redeem,  and  also  the  sum  due  upon  his  mortgage,  or  deposits 
those  sums  with  the  judge  or  justice,  for  the  benefit  of  his  predeces- 
sor or  predecessors.^^  But  in  order  to  bar  a  mortgagee  of  the 
lessee  from  a  right  to  redeem,  the  writ  of  possession  must  be  exe- 
cuted by  an  open,  visible,  and  notorious  change  of  possssion,  and 
unless  such  possession  is  given  it  is  not  sufficient  to  set  the  limita- 
tion running.  ^^ 

§  167.  The  giving  of  a  mortgage  on  a  lease  is  not  a  violation  of 
a  covenant  not  to  assign,  inasmuch  as  a  mortgage  of  land  in  this 
State  is  not  a  grant  of  the  legal  title  or  of  the  possession,  but  a 
mere  security.^^  Neither  is  such  a  covenant  violated  by  a  sale 
under  a  judgment  of  foreclosure.  Such  a  sale  is  a  judicial  sale 
in  a  hostile  proceeding,  a  sale  in  invitum,  and  such  sales  are  held 
not  to  violate  this  covenant.^*  Such  covenants  are  restraints 
which  courts  do  not  favor.  They  are  regarded  with  the  utmost 
jealousy,  and  very  easy  modes  have  always  been  countenanced  for 
defeating  them.^^ 

MOETGAGES    BY   EAILEOAD    COMPASTIES. 

§  168.  After  acquired  rolling  stock — The  question  as  to  whether 
the  rolling  stock  of  a  railroad,  that  is  to  say,  the  cars  and  locomo- 
tives used  with  the  road,  are  fixtures,  so  as  to  pass  under  a  mort- 
gage of  the  track  or  roadway,  has  been  mudh  discussed,  and  though 
there  were  conflicting  decisions  in  this  State,  the  Commission  of 
Appeals  put  an  end  to  the  controversy  by  deciding  in  Hoyle  v. 
Plattsbwrgh  &  Montreal  B.  B.  Co.  (54  N.  Y.  314),  that  the  cars 
used  on  a  railroad  are  personal  property,  and  do  not  pass  vrith 
a  mortgage  of  the  real  estate.  The  rolling  stock  of  a  railroad  is 
originally  personal  in  its  character;  it  is  subservient  to  a  mere 
personal  trade,  the  transportation  of  freight  and  passengers,  and 
the  track  exists  for  the  use  of  the  cars  rather  than  the  cars  for 
the  use  of  the  track.     There  is  no  annexation,  no  immobility 

31  Code  Civ.  Proc.  §  2257.  34Riggg  v.  Purcell,  66  N.  Y.  193, 

32  Newell  v.  Whigham,  102  N.  Y.  200;  Jackson  v.  Corliss,  7  Johns. 
20;  23  W.  Dig.  543;  Keeler  v.  Keeler,  531;  Smith  v.  Putnam,  3  Pick.  221. 
102  N.  Y.  30.  See  also  Doe  v.  Carter,  8  Term.  K. 

33  Riggs  V.  Purcell,  66  N.  Y.  193,  57. 

200 ;    Taylor's   Landlord   and   Tenant  35  Church  v.  Brown,  15  Ves.  265 ; 

(2d  ed.)   406;   Piatt  on  Leases,  258;  Blencow  v.  Bugby,  2  W.  Black.  766; 

Doe   V.    Hogg,   4   Dowl.   &,   Ey.   226;  Taylor's    Landlord    and    Tenant,    §§ 

Doe  V.  Beavan,  3  Maul.  &  Sel.  353.  402,  403;  2  Piatt  on  Leases,  250. 
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from  weight,  there  is  no  localization  in  use.  The  only  element 
on  which  an  argument  can  he  based  to  support  the  character  of 
realty  is  adaptation  to  use  with  and  upon  the  track.  Even  in 
respect  to  this  were  the  same  contrivances  adopted  by  a  tenant 
for  use  in  his  trade  upon  leased  lands,  his  right  to  remove  both 
cars  and  track  would  be  beyond  question.^"' 

It  being  established  that  rolling  stock  is  personal  property,  it 
would  seem  to  follow  that,  even  if  rolling  stock  be  described  in 
a  mortgage,  the  mortgage  would  not  cover  such  cars  as  might  sub- 
sequently -be  acquired  by  the  road,  though  as  to  this  point  a 
contrary  view  has  been  taken  in  a  number  of  cases  outside  of  this 
State." 

§  169.  After  acquired  real  estate Neither  a  man  nor  a  corpo- 
ration by  general  terms  only  can  mortgage  so  far  as  subsequent 
purchasers  and  creditors  are  concerned,  everything  that  it  may 
thereafter  acquire  through  all  time;  for  this  would  be  a  mere 
pledge  of  its  capacity  of  acquisition,  and  would  afford  no  sort 
of  indication  of  what  was  to  pass  under  the  instrument.  A  dis- 
tinction is  made  by  some  of  the  authorities  between  mortgages 
of  future  acquisitions  executed  by  railroad  companies  and  similar 
instruments  made  by  natural  persons.  It  is  said  that  a  mortgage 
of  a  railroad  and  its  future  property  will  carry  all  after-acquired 
property  appurtenant  to  and  necessary  for  building  and  operating 
the  road,  and  carrying  out  the  purposes  for  which  it  was  created, 
while  a  similar  instrument  will  be  inoperative  if  executed  by  a 
private  person.  This  is  true  if  the  mortgage  executed  by  the 
private  person  is  upon  a  specified  piece  of  property,  without 
reference  to  any  accretion  or  addition  to  it ;  because  there  can  be 
no  accretions  of  property  appurtenant  to  the  person  of  the  mort- 

36.Per  Johnson,  C,  in  Hoyle  v.  Farmers'  Loan  &  Trust  Co.  v.  Hen- 

Plattsburg  &  Montreal  R.  E.  Co.,  54  drickson,  25  Barb.  484. 
N.  Y.  314,  afii'g  51   Barb.  45;    S.  C.  37  Williamson  v.  N.  J.   South.  E. 

suh   nom.   Bement   v.   Plattsburgh   &  E.  Co.,   15  Alb.  L.  J.  503,  and  cases 

Montreal   E.   E.   Co.,   47   Barb.    104;  cited;  Shaw  v.  Bill,  95  U.  S.  15;  Coe 

Stevens  v.  The  Buffalo  &  N.  Y.  E.  E.  v.    Pennock,    23    How.    117;    6    Am. 

Co.,  31  Barb.  590;   Beardsley  v.  The  Law.  Eeg.  27;   Buck  v.  Seymour,  46 

Ontario    Bank,    31    Barb.    619.     See  Conn.    146;    Walker  v.  Vaughan,   33 

^ao  Minnesota  Co.  v.  St.  Paul  Co.,  Conn.  577;  Phillips  v.  Winston,  1  B. 

2  Wall.  (U.  S.)  609,  and  note;  Pierce  Mon.  431;   Morrell  v.  Noyes,  56  Me. 

V.    Emery,    32    N.    H.    484.     Contra,  458;  Pierce  v.  Emery,  32  N.  H.  484; 

that    the    rolling    stock    passes    with  Philadelphia,  etc.,  E.  E.  Co.  v.  Welp- 

the  mortgage  of  the  real  estate.  The  per,  64  Pa.  St.  366. 
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gagor;  but  it  is  untrue,  if  the  individual  has  mortgaged  his  busi- 
ness and  the  property  there  appurtenant  to,  or  afterward  to  grow 
out  of  and  be  added  by  accretion  to  the  particular  business  that  is 
pledged.  Thus,  a  natural  person  equally  with  a  corporation  can 
execute  a  valid  mortgage  of  a  ship  and  the  profits  of  its  voyage, 
or  of  a  factory  and  the  machinery  then  in  it  and  to  be  placed  ia 
it,  or  of  a  farm  and  the  products  to  be  produced  upon  it,  or 
of  a  flock  of  sheep  and  its  natural  increase  and  future-grown  wool. 
And  so  a  railroad  company  can  execute  in  general  terms  a  valid 
mortgage  of  its  roadbed  and  franchises,  and  all  of  its  real  and 
personal  property  then  owned  or  thereafter  acquired:  provided 
the  future  acquisitions  be  such  as  belong  naturally  to  the  busi- 
ness of  constructing  and  maintaining  the  road  and  its  primary 
end  as  a  common  carrier  of  passengers  and  freights.  The  things 
which  may  be  deemed  essential  or  useful,  and  therefore  appur- 
tenant to  the  great  work  of  building  and  operating  a  railroad,  will 
frequently  be  more  extensive  and  varied  in  their  character  than 
those  which  can  properly  be  regarded  as  accretions  to  the  business 
of  a  private  person ;  but  the  principle  is  the  same,  and  where  the 
facts  concur,  the  law  must  be  the  same  as  to  both.^* 

§  170.  In  the  case  of  United  States  Mortgage  and  Trust  Co.  v. 
Eastern  Iron  Co.  ^9  the  court  said  "  The  law  seems  to  be  well 
settled,  at  least  in  this  state,  that  a  mortgage  given  by  a  railroad 
corporation  which  purports  to  cover  after-acquired  real  estate,  and 
such  real  estate  is  acquired,  creates  in  equity  a  lien  upon  such 
property  superior  to  the  lien  of  a  subsequent  encumbrancer  by 
mortgage  or  judgment."  ^^  And  this  seems  to  be  the  rule 
adopted  in  the  -Federal  Courts.*^ 

§  171.  In  other  jurisdictions  it  has  been  held  that  a  mortgage 
of  all  the  railroad  of  said  company  "  as  the  same  is  now  or  may 

38  Per  ChAimeks,  J.,  in  Missis-  40  See  Seymour  v.  Canandaigua  & 
sippi  Valley  Railway  Co.  v.  Chicago,  Niagara  Falls  E.  R.  Co.,  25  Barb. 
St.  Louis  &  New  Orleans  Railway  284;  Benjamin  v.  Elmira,  Jefferson 
Co.  (Miss.),  24  Alb.  L.  J.  269;  Peo-  &  Canandaigua  R.  R.  Co.,  49  Barb, 
pie's  Trust  Co.  v.  Sehenck,  195  N.  Y.  447;  Stevens  v.  Watson,  4  Abb.  Ct. 
398;  88  N.  E.  647,  affi'g  People's  App.  Dee.  302;  Piatt  v.  New  York  & 
Trust  Co.  V.  Brooklyn  R.  B.  R.  R.  Sea  Beach  Railway  Co.,  9  App.  Div. 
Co.,  121  App.  Div.  604;  106  N.  Y.  87;  41  N.  Y.  Supp.  42,  affi'd  153  N. 
Supp.   782;    Elwell   v.    Brand    St.   &  Y.  670. 

Newtown  R.  R.  Co.,  67  Barb.  83.  41  Mitchell    v.    Winslow,    2    Story 

39  120  App.  Div.  679;  105  N.  Y.  (U.  S.)  630;  Central  Trust  Co.  v. 
Supp.  291.  ■    Kneeland,  138  U.  S.  419. 
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be  hereafter  located  or  constructed,  and  all  the  lands  that  are 
or  may  be  included  in  the  location  of  the  road  or  required  by  said 
company  for  the  purpose  of  the  railroad,"  etc.,  covers  lands  pur- 
chased after  making  the  mortgage  if  within  the  lay-out  of  the 
road,  or  needed  for  the  purposes  of  the  road,  but  not  otherwise.*^ 

Where  a  railroad  is  mortgaged  by  a  description  which  minutely 
designates  the  line  of  road,  specifying  the  land  on  which  it  is 
located  necessary  for  the  use  and  occupation  of  the  road,  its  roll- 
ing stock,  etc.,  and  adds,  "  and  all  rights,  privileges,  franchises, 
and  property  whatsoever,  now  belonging  or  to  be  acquired  by  said," 
etc.,  this  will  not  include  property  owned  by  the  corporation  not 
used  or  to  be  used  in  connection  with  its  railroad.*^  Such  a 
mortgage  does  not  cover  the  future  earnings  of  the  road.** 

A  mortgage  given  by  a  railroad  will  not  override  a  lien  given 
for  purchase  money  on  property  thereafter  acquired,  though  such 
lien  be  not  recorded.*^ 

LIEN    TTPON    EMBLEMEiNTS. 

§  172.  A  mortgage  is  a  lien  upon  growing  crops  and  emblements 
even  though  they  be  sown  after  its  execution,  and  they  will  pass  to 
a  purchaser  upon  foreclosure  as  against  either  the  mortgagor  or 
his  vendee  or  lessee.^®  This  appears  to  be  in  accordance  with  the 
principle  that  where  the  determination  of  an  estate  depends  upon 
the  voluntary  act  of  the  owner  thereof,  or  where  the  estate  is 
defeasible  by  a -right  paramount,  or  by  a  forfeiture  or  breach  of 
condition  depending  on  his  own  act  or  omission,  he  who  has  the 
paramount  right,  or  who  enters  for  the  forfeiture  or  breach  of 
condition,  is  entitled  to  the  emblements.*'^  By  the  common  law, 
the  non-payment  of  the  mortgage  money  at  the  time  fixed  upon  by 
the  parties  was  in  the  nature  of  a  forfeiture  of  the  estate  by  the 

42  Boston  &  N.  Y.  Air  Line  E.  E.  drich  v.  Eeynolds,  1  Barb.  Ch.  613; 
Co.  V.  Coffin,  50  Conn.  150.  Gillett  v.  Balcom,  6  Barb.  370;  Ham- 

43  Morgan  v.  Donovan;  58  Ala.  ilton  v.  Austin,  36  Hun,  138;  King  v. 
242;  State  v.  Glenar,  18  Nev.  34.  Wilcomb,  7  Barb.  263,  267.     See  also 

44  Emerson  v.  European  &  N.  A.  Montgomery  v.  Merrill,  65  Cal.  432; 
E.  R.  Co.,  67  Me.  387;  24  Am.  E.  39.  Maples    v.    Millon,    31    Conn.    598; 

45  United  States  v.  New  Orleans  Adams  v.  Beadle,  47  Iowa,  439;  29 
E.  R.  Co.,  12  Wall.   (U.  S.)   362.  Am.  Eep.  487;  Downard  v.  GroflF,  40 

46  Sexton  v.  Breese,  135  N.  Y.  Iowa,  597;  Price  v.  Brayton,  19 
387;  Sherman  v.  Willett,  42  N.  Y.  Iowa,  309;  Bryant  v.  Pennell,  61  Me. 
146;    Lane    v.    King,    8    Wend.    584;  108. 

Shepard  v.  Philbrick,  2  Den.  174;  Al-  47  Coke,  Litt.  55. 
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mortgagor,  and  authorized  the  mortgagee  to  enter  immediately  and 
take  the  emblements ;  but  in  equity  he  held  them,  as  he  did'  the 
land,  only  as  security  for  the  mortgage  debt,  and  upon  redemption 
he  was  bound  to  account  for  such  emblements.  Having  the  legal 
right,  however,  and  the  land  and  its  products  being  a  security  to  the 
mortgagee  for  his  debt,  a  court  of  equity  will  not  deprive  him 
of  his  legal  right  to  the  emblements  until  the  mortgage  money 
and -interest  are  fully  paid.*® 

Growing  crops  pass  to  the  purchaser  at  the  foreclosure  sale 
in  the  absence  of  an  express  contrary  agreement  or  waiver.*' 
Though  in  a  sense,  a  growing  crop  of  grain  is  a  part  of  the  real 
estate  it  nevertheless  possesses  the  characteristics  of  a  chattel  and 
is  salable  and  transferable  as  other  personal  property  is.  There- 
fore one  to  whom  the  owner  of  the  land  sells  such  a  crop  has 
the  right  of  ingress  to  gather  and  carry  it  away  as  against  a 
mortgagee  not  in  possession.  And  though  the  mortgagee  may  be 
in  possession  yet  the  purchaser  may  have  such  right  even  against 
him.^" 

§  173.  TJse  of  emblements  by  mortgagor. — Before  foreclosure  the 
mortgagor  may  lawfully  use  the  mortgaged  property  in  the  usual 
and  customary  way  without  incurring  liability.  If  the  mortgaged 
property  consists  of  agricultural  lauds,  he  may  gather  his  crops 
or  take  the  fruit  of  the  trees  growing  upon  it  or  he  may  use  the 
land  for  the  rearing  of  trees,  which  he  may  dig  up  and  sell.  It  is 
not  waste  for  a  mortgagor  of  agricultural  lands  to  sell  timber  or 
to  remove  or  change  fixtures,  if  done  in  good  faith,  in  the  usual 
course  of  good  husbandry,  and  before  foreclosure  has  been  begun 
or  before  default  has  occurred  upon  the  mortgage.  Nor  is  it 
waste  for  him  to  sell  stone  from  open  quarries  or  minerals  from 
open  mines,  if  done  in  the  usual  course  of  such  business,  though 
the  product  removed  may  exceed  the  value  of  the  remaining  free- 
hold.^ ^  After  foreclosure  is  begun,  the  plaintiff  may,  if  the 
security  is  in  jeopardy,  intercept,  through  the  aid  of  a  receiver 
the  rents  or  emblements,  or  both,  upon  the  theory  that  the  whole 
estate  is  pledged  as  security  for  the  debt,  and  that  the  creditor 

48Aldrich    v.    Reynolds,    1    Barb.  50  Sexton    v.    Breese,    135    N.    Y. 

Ch.  613.  387. 

49  Beekman  v.  Sikes,  10  Pac.  592;  51  Hamilton    v.    Austin,    36    Hun, 

Garanflo  v.   Cooley,   33  Kan.   137;    5  138,  142. 
Pac.  766;   Smith  v.  Hague,  25  Kans. 
246;  Kerr  v.  Hill,  27  W.  Va.  576. 
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is  immediately  entitled  to  his  money  or  the  property  pledged.®^ 
But  in  such  a  case  a  receiver  is  not  entitled  to  recover  for  rents 
collected  or  emblements  removed  prior  to  the  date  of  his  appoint- 
ment, his  right  being  confined  to  subsequent  rents  and  profits  and 
to  rents  uncollected  or  emblements  ungathered  at  the  time  of  his 
appointment.^*  The  mortgagor  may  also  be  restrained  by  in- 
junction from  removing  fixtures,  emblements,  or  the  like.^* 

§  174.  Eemedies  of  mortgagee. — If  the  mortgagee  is  restrained 
from  foreclosing  by  injunction,  at  the  instance  of  the  owner  of 
the  equity  of  redemption,  and  the  growing  crops  are  in  the  mean- 
time removed,  he  is  entitled  to  their  value  as  an  element  of 
damage  if  there  be  a  deficiency;^®  and  while  the  mortgagor  may, 
if  he  acts  in  good  faith,  cut  timber  upon  the  mortgaged  premises, 
whenever  he  can  do  so  without  committing  waste,  and  appropriate 
the  timber  thus  cut  to  his  own  use,  even  though  he  be  insolvent,  he 
may  be  restrained  by  injunction  from  doing  so  if  it  can  be  shown 
that  the  timber  is  being  cut  in  a  fraudulent  and  unconscientious 
attempt  to  strip  the  mortgaged  premises  of  the  timber  thereon, 
with  the  intention  of  defrauding  the  mortgagee  out  of  his  secur- 
ity. ®®  And  it  is  said  that  the  mortgagee  has  a  lien  on  timber 
fraudulently  cut  down  and  removed  after  the  commencement  of 
foreclosure.^'' 

§  175.  Growing  crops  and  timber ^Although  growing  crops  will 

ordinarily  pass  to  the  purchaser  at  a  foreclosure  sale  ®^  they  will  not 
so  pass  if  they  are  expressly  excepted,  on  the  principle  that  the 
mortgaged  premises  may  be  sold  in  separate  parcels,  and  a  pur- 
chaser can  only  claim  what  has  been  offered  and  bid  upon.®^ 

While  timber,  after  it  is  cut,  becomes  personal  property,  a 
mortgage  on  real  estate  for  part  of  the  purchase  money,  which 
expressly  provided  that  the  mortgagee  should  have  a  lien  upon 
timber  cut  on  the  premises,  has  been  held  valid  as  against  a  judg- 

52Hollenbeck  v.  Donnell,  94  N.  Y.  57  Mosher  v.  Vehue,  77  Me.   169; 

347;  Bank  v.  Arnold,  5  Paige,  40.  Higgins  v.  Chamberlain,  32  N.  J.  Eq. 

53  Hamilton    v.    Austin,    36    Hun,       566. 

138.  58  Sexton    v.    Breese,    135    N.    Y. 

54  See  Post,  §§  181  to  187.  387,   citing   Shepard  v.   Philbrick,   2 
55Aldrieh    v.    Reynolds,    1    Barb.      Denio,  174.     See  §  160. 

Ch.  613.  59  Sherman   v.   Willett,   42   N.   Y. 

56  Ensign    v.    Colburn,    11    Paige,      146. 
503.     See  also  Emmons  v.  Hinderer, 
24  N.  J.  Eq.  39. 
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ment  creditor  of  the  mortgagor  who  claimed  under  a  debt  antecedent 
to  the  mortgage.®" 

§  176.  Nursery  trees. — Emblements  may  partake  of  the  charac- 
ter of  both  real  and  personal  property;  as  where  the  owner  of 
land  and  another  enter  into  the  business  of  farming  or  of  rearing 
young  trees.  In  such  a  case,  the  plants,  while  aflSxed  to  the  soil, 
are  personal  property  as  between  the  copartners,  but  a  part  of  the 
realty  as  between  the  owner  and  his  subsequent  mortgagee ;  and  it 
has  been  held,  contrary,  it  is  thought,  to  the  general  principle, 
that  a  mortgagee  with  notice,  or  a  purchaser  under  the  mortgage 
without  notice,  takes  a  lien  upon  or  acquires  an  interest  in  the 
trees,  subject  to  a  settlement  of  the  partnership  affairs.®^ 

Where  a  tenant  has  a  right  to  crops  he  may  mortgage  them  as 
personal  property.®^ 

Where  a  mortgagor  planted  nursery  trees  and  mortgaged  them 
as  chattels,  and  the  mortgage  on  the  land  was  foreclosed,  it  was 
held  that  the  purchaser  at  the  foreclosure  sale  acquired  title  to  the 
trees.®* 

§  177.  Rights  of  purchaser  at  foreclosure  sale. — The  mortgagor's 
lessee  is  not  entitled  to  crops  growing  on  the  premises  as  against 
a  purchaser  at  a  sale  in  foreclosure  under  the  mortgage;  and  the 
mortgagee  becoming  the  purchaser,  may  maintain  trespass  against 
the  lessee  for  taking  and  carrying  away  the  crops.®* 

As  between  the  mortgagor  and  a  purchaser  at  the  foreclosure 
sale  under  the  mortgage,  the  manure  belongs  to  the  latter.  The 
rules  as  between  landlord  and  tenant  do  not  apply.®  ^  The  manure 
of  the  cattle  on  the  land  is  regarded  as  a  fixture,  and  the  same 
remedies  exist  against  removing  it  as  would  apply  in  case  of  the 
removal  of  a  substantial  part  of  the  real  estate.®® 

WHAT    AEE    EIXTUEJES    AS    BETWEElSr    MOETGAGOE    AND    MOETGAGEE. 

§  178.  General  rule. — In  determining  whether  chattels  afiixed  to 
land  or  to  erections  upon  land,  will  pass  under  a  mortgage  of  the 

60  Wood  V.  Lester,  29  Barb.  145.  63  Adams  v.  Beadle,  47  Iowa,  439 ; 
See   also   Chiles   v.   Wallace,   83   Mo.       29«4an,  R.  487. 

84.  (  64i;ane  v.  King,  8  Wend.  584;  24 

61  King  V.  Wilcomb,  7  Barb.  263.      JCHb-^ec.  105. 

But  see  this   case   criticised  in   Om-  65  Chase  v.  Wingate,  68  Me.  204; 

boney  v.  Jones,  19  N.  Y.    (5  Smith)  28  Am;  E.  36. 

240.  66Vehue  v.  Mosher,  76  Me.  469; 

62  Smith  v.  Jencks,  1  Den.  580;   1  31  Alb.  L.  J.  103. 
N.  Y.   (1  Comst.)   90.     " 
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realty,  the  same  rules  will  apply  which,  control  when  similar 
questions  arise  between  grantor  and  grantee,  and  whatever  will 
pass  by  a  conveyance  will  also  be  bound  by  a  mortgage."'^  As  in 
the  case  of  a  grant,  the  greatest  rigor  is  exercised  in  favor  of 
considering  the  property  as  realty,  and  as  against  treating  it  as 
personalty,  and  the  less  stringent  rules  which  prevail  as  between 
landlord  and  tenant  do  not  apply.^* 

§  179.  Time  of  annexation. — It  Is  immaterial  as  to  whether  the 
chattels  are  affixed  to  the  land  before  or  after  the  execution  of 
the  mortgage,  and  as  a  general  rule  they  become  bound  by  the 
mortgage  whenever  they  become  a  part  of  the  realty.^®  This  rule 
is  subject  to  some  exceptions,  and  a  mortgage  on  real  estate  will 
not  always  bind  chattels  which  do  not  belong  to  the  mortgagor  or 
which  have  previously  been  mortgaged  as  chattels ;''''  neither  will  it 
bind  personal  property  which  has  been  annexed  subsequent  to  the 
mortgage,  if  equities  ini  favor  of  third  persons  require  that  it  shall 
continue  to  be  personal. '^^ 

A  house  or  other  addition  or  Improvement  of  a  permanent  char- 
acter erected  by  the  owner  of  the  equity  of  redemption  vsdthout  any 
agreement  with  the  mortgagor,  becomes  part  of  the  realty  and 
passes  with  it  to  a  purchaser  under  the  foreclosure  of  the  mort- 
gaged^    It  is  also  decided  that  a  building  will  pass  to  the  pur- 

67McFadden  v.  Allen,   134  N.  Y.  Eaht  v.   Altrell,   106  N.  Y.   423;    13 

489;    32  N.  E.  21;   Voorhees  v.  Mc-  N.  E.  282;   Snedeker  v.  Warring,  12 

Ginnis,   48   N.  Y.   278;    Snedeker   v.  N.    Y.    (2    Kern.)     170;    Gardner    v. 

Warring,   12  N.  Y.    (2   Kern.)    170;  Finley,  19  Barb.  317;  Rice  v.  Dewey, 

Bishop  V.  Bishop,  11  N.  Y.  (1  Kern.)  54  Barb.  455;   Sullivan  v.  Toole,  26 

123;   Pfluger  v.  Carmiohael,  54  App.  Hun,  203.     See  also  Phinney  v.  Day, 

Div.     153;     66    N.    Y.    Supp.     417;  76  Me.  83;   Corliss  v.  Van  Sagin,  29 

Miller  v.  Plumb,   6   Cow.   665;    Eob-  Me.    115;    Butler   v.   Page,   48   Mass. 

inson  v.  Preswick,  3  Edw.  246;  Main  (7  Mete.)  40;  Winslow  v.  Merchants' 

V.    Schwarzwaelder,    4   E.   D.    Smith,  Ins.    Co.,    45   Mass.    (4   Mete.)    306; 

273;   Babcoek  v.  Utter,  32  How.  Pr.  Pierce    v.    Goddard,    39    Mass.     (22 

439;    1  Abb.  App.  Dee.  27;   Clove  v.  Pick.)     359;    Curry    v.    Schmidt,    54 

Lambert,  78  Ky.  224;  Union  Bank  v.  Mo.  515;  Powers  v.  Dennison,  30  Vt. 

Emerson,'  15  Mass.  159.  752;  Preston  v.  Briggs,  16  Vt.  124. 

68  Snedeker  v.  Warring,  12  N.  Y.  70  Sheldon  v.  Edwards,  35  N.  Y. 
(2  Kern.)  170;  Day  v.  Perkins,  2  279;  Ford  v.  Cobb,  20  N.  Y.  344;  As- 
Sand.  Ch.  359.  See  also  Maples  v.  tor  Mortgage  Co.  v.  Milton  Construc- 
Millon,  31  Conn.  598;  Climie  v.  Wood,  tion  Co.,  151  App.  Div.  557. 

L.  R.  3  Exch.  257;  2  Kent's  Comm.  71  Tifft  v.  Horton,  53  N.  Y.  377. 

343  et  seq.  72  Matzon  v.  Griffin,   78   111.  477; 

69  Gates  v.  De  La  Mare,  142  N.  Wood  v.  Whelen,  93  111.  153;  Baird 
Y.  307;   37  N.  E.  121;   McFadden  v.  v.  Jackson,  98  111.  78. 

Allen,   134  N.  Y.  489;   32  N.  B.  21; 
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chaser  of  premises  under  a  contract  of  sale  by  whicli  the  owner  re- 
served the  right  to  remove  the  building  before  the  date  of  clos- 
ing title,  it  appearing  that  the  building  vs^as  not  in  fact  removed 
before  such  date,  though  it  was  sold  by  the  owner  to  a  third  party, 
and  possession  of  both  the  land  and  building  was  given  to  the 
purchaser  of  the  realtyj^  So,  as  between  mortgagor  and  mort- 
gagee, a  frame  building  resting  on  wooden  blocks  laid  on  the 
ground,  designed  as  an  office  in  connection  with  a  mill,  but  de- 
tached therefrom  and  intended  by  the  mortgagor  to  be  removed, 
is  subject  to  the  lien  of  the  mortgage,  although  erected  after  the 
mortgage  was  executed,  and  its  removal  will  be  restrained  by  in- 
junction.'* The  same  rule  was  held  to  apply  to  a  frame  building 
erected  on  the  mortgaged  premises  by  the  mortgagor's  husband. '^^ 
One  who  buys  mortgaged  premises  without  actual  knowledge 
of  the  mortgage,  the  mortgage  being  recorded,  and  puts  better- 
ments thereon,  subjects  them  to  the  lien  of  the  mortgage,  and  can 
have  no  compensation  for  them  except  from  the  surplus  after  the 
payment  of  the  mortgage.^® 

§  180.  Tests — There  are  several  tests  in  the  form  of  general 
principles  that  will  aid  in  the  determination  of  questions  as  to 
what  are  fixtures: 

1.  The  rule  is  quite  uniform  that  to  give  to  articles,  personal  in 
their  nature,  the  character  of  real  estate,  the  annexation  must  be 
of  a  permanent  character.  There  are  exceptions  to  this  rule  in 
those  articles  which  are  not  themselves  annexed,  but  are  deemed 
to  be  of  the  freehold  from  their  use  and  character,  such  as  mill- 
stones, fences,  statuary,  and  the  like. 

2.  A  second  test,  but  not  so  certain  in  its  character,  is  that  of 
adaptability  to  the  use  of  the  freehold. 

3.  A  third  test  is  that  of  the  intention  of  the  parties  at  the  time 
of  making  the  annexation. '''' 

These  are  tests,  and  valuable  ones,  but  they  cannot  always  be 
relied  upon,  and  it  would  be  difficult  to  frame  any  statement  of 
principle,  however  elaborate,  which  would  reconcile   all  of  the 

73  Brown  v.  Fox,  12  Misc.  K.  147 ;  77  Per  Hunt,  C,  in  Voorhees  v. 
33  N.  Y.  Supp.  57.  McGinnis,    48    N.    Y.   278,    282,    and 

74  State  Savings  Bank  v.  Kiche-  cases  cited ;  Potter  v.  Cromwell,  40 
val,  65  Mo.  682;  27  Am.  E.  310.  N.   Y.   287,   and   cases   cited;    McRea 

75  Wright  v.  Gray,  73  Me.  297.  v.   Cent.  Nat.   Bank  of  Troy,   66  N. 

76  Wharton    v.    Moore,    84   N.    C.  Y.  489. 
479;  37  Am.  R.  627. 
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cases.  Each  case  stands  upon  its  own  special  facts,  and  the  in- 
definiteness  of  the  law  allows  an  ingenious  judge  to  find  reasons 
for  administering  in  almost  any  case  what  the  circumstances 
which  surround  it  lead  him  to  believe  to  be  substantial  justice. 

§  181.  The  permanent  character  of  the  annexation  will  always 
be  an  important  element  in  determining  whether  the  chattel  be- 
comes a  part  of  the  realty  or  not,  and  it  will  not  be  presumed  to 
be  the  intention  of  a  party  to  remove  an  article  from  a  building 
when  such  removal  could  not  be  effected  without  injury  to  it. 
But  this  in  itself  will  no±  be  conclusive. 

The  provisions  of  section  112  of  the  Lien  Law  and  section 
62  of  the  Personal  Property  Law  that  if  a  contract  of  conditional 
sale  of  chattels  attached  to  a  building  be  not  filed  it  shall  be  void 
as  against  subsequent  bona  fide  purchasers  or  encumbrancers  of 
the  premises,  apply  irrespective  of  whether  the  attachment  is  of 
such  nature  as  to  make  the  chattels  part  of  the  freehold.  Those 
statutory  provisions  are  not  unconstitutional.''® 

§  182.  Intention  in  making  annexation. — In  many  cases  the 
intention  of  the  annexation  is  held  to  be  more  important  than  the 
character  of  it.^®  As  an  illustration  of  this  principle,  it  may  be 
mentioned  that  the  keys  of  a  house,  which  are  not  annexed  to  it 
at  all,  or  the  doors  and  blinds,  which  are  affixed  to  it  in  such  a 
way  as  to  be  capable  of  easy  removal,  are,  beyond  question,  parts  of 
the  realty,  the  purposes  of  their  use  and  the  evident  intention  of 
the  person  who  affixed  them  being  controlling  considerations.*" 
So  a  sun-dial  and  a  monument,  which  were  not  affixed  to  land  ex- 
cept as  they  were  held  in  their  places  by  their  own  weight  on  the 
pedestals  on  which  they  stood,  were  held  to  pass  under  a  mort- 
gage of  the  real  estate.®^     The  question  of  intention  enters  into 

78  Central  Union  Gas  Co.  v.  177;  83  N.  Y.  Supp.  957;  Hirsch  v. 
Browning,  146  A.  D.  783.  See  Bar-  Graves  Elevator  Co.,  24  Misc.  E,. 
win  V.  Union  Stove  Works,  146  App.      472;  53  N.  Y.  Supp.  664. 

Div.  319.  80  Geirke  v.  Schwartz,  20  Misc.  E. 

79  Tyson  v.  Post,  108  N.  Y.  217;  361;  45  N.  Y.  Supp.  928.  See  Dur- 
15  N.  E.  316;  Richmond  v.  Free-  kee  v.  Powell,  75  App.  Div.  176;  77 
mans  National  Bank,  86  App.  Div.  N.  Y.  Supp.  368,  holding  that  roller 
152;  83  N.  Y.  Supp.  632;  Durkee  v.  shades  in  the  windows  of  a  house  are 
Powell,  75  App.  Div.  176;  77  N.  Y.  personal  property  and  that  window 
Supp.  368;  Condee  v.  Lee,  55  App.  and  door  screens  may  be  made  such 
Div.  401;  67  N.  Y.  Supp.  157;  Massa-  by  an  agreement. 

chusetts  Nat.  Bank  v.  Shinn,  18  App.  81  Snedeker  v.  Warring,  12  N.  Y. 

Div.  276;  46  N.  Y.  Supp.  329;  Duntz       (2  Kern.)   170. 
V.  Granger  Brewing  Co.,  41  Misc.  R. 


142  MOETGAGES    OF    EEAL    PEOPEETY.  [§  183. 

and  evolves  an  element  in  each  case  and  this  is  to  be  determined 
not  from  the  testimony  of  the  mortgagor  as  to  what  he  intended 
nor  from  any  undisclosed  purpose  or  intent  v?hich  he  may  have 
had  but  from  his  acts  and  conduct  and  from  all  the  surrounding 
facts  and  circumstances.*^  If,  for  example,  machinery  vi^ere  put 
into  a  building  for  use  with  a  water-power  existing  upon  the  land,*' 
or  if  it  were  attached  at  the  time  of  the  erection  of  the  building,** 
it  would  form  a  part  of  the  realty,  and  would  pass  with  a  mort- 
gage of  the  land;  but  if  the  same  machinery  were  put  into  a 
bam,  there  to  be  moved  by  a  horse  traversing  in  a  circle  around 
a  beam,  the  presumption  would  be  that  the  intention  was  to  re- 
move it,  and  that  it  retained  its  character  of  personalty.*^  While 
a  mortgagor  and  a  mortgagee  may  agree  whether  property  shall 
be  considered  as  real  or  personal  so  far  as  it  affects  their  personal 
interests,  they  cannot  alter  the  nature  of  the  mortgaged  property 
so  as  to  affect  the  rights  of  others  and  render  nugatory  statutory 
provisions  relating  to  the  filing  of  mortgages  for  the  protection  of 
other  creditors  and  persons  interested.*® 

§  183.  Examples  of  what  does  not  pass  with  the  land. — In  Cres- 
son  V.  Stoui  (lY  Johns.  116),  spinning  and  carding  machines  in 
a  mill,  fastened  to  the  floor  by  cleats,  nails,  and  stout  wooden  pins, 
were  held  to  be  personal  property.  So  in  Vanderpoel  v.  Van 
Allen  (10  Barb.  157),  machinery  in  a  cotton-mill  was  secured  to 
the  building  by  cleats  tacked  to  the  floor  to  keep  them  level,  and 
they  were  held  to  be  fixtures.  So  in  Murdoch  v.  Qifford  (18 
IST.  Y.  28),  looms  in  a  woolen  factory,  fastened  to  the  floor  by 
screws  to  keep  them  steady,  were  adjudged  to  retain  their  char- 
acter of  personalty. 

So,  also,  machines  resting  upon  the  floor  of  a  building  by  means 
of  iron  legs  fastened  to  the  floor  by  screws  only  for  the  purpose 
of  steadying  them  when  in  use,  and  which,  although  of  great 
weight,  connected  with  shafting,  and  adapted  for  use  and  neces- 
sary in  the  business  carried  on  in  the  building,  can  be  removed 
without  injury  to  the  building,  so  that  they  may  be  used  elsewhere, 
are  not  covered  by  the  mortgage  on  the  land.*^ 

82  Cosgrove  v.  Troescher,  62  App.  85  Farrar  v.  Chauffetete,  5  Den. 
D.  123;  70  N.  Y.  Supp.  764.  527,  531. 

83  Breese  v.  Bange,  2  E.  D.  Smith,  86  Matter  of  Munson,  70  Misc.  E. 
474.  461;  128  N.  Y.  Supp.  1106. 

84Lafliii  V.  Griffiths,  35  Barb.  58.  87Hubbell     v.     East     Camhridge 
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A  Baltimore  heater,  and  an  iron  frame  in  the  nature  of  a 
weathervane  fastened  to  the  roof,  both  remain  personal  property 
notwithstanding  their  nse  with  the  land.*®  So  a  written  agree- 
ment, made  between  the  mortgagor  and  the  vendor  of  a  steam- 
heating  plant  and  hot-water  generating  plant  placed  on  the  mort- 
gaged premises  and  duly  filed  in  the  office  of  the  register  of  the 
city  of  New  York,  providing  that  all  materials  placed  in  the  build- 
ing should  remain  the  property  of  the  vendor  until  full  payment, 
has  the  effect  of  preserving  to  the  things  sold  their  character  as 
personalty,  and  the  mortgagee  has  no  lien  on  them.*^  So,  also, 
do  gas  fixtures  which  are  simply  screwed  on  to  the  gas-pipes  of 
a  building,  and  can  be  detached  by  unscrewing  them;  and  mir- 
rors which  are  not  set  into  the  walls,  but  are  put  up  after  the 
completion  of  the  building,  being  supported  by  hooks  or  other 
supports  driven -in  or  attached  to  the  wall,  and  which  can  readily 
be  detached  from  these  supports  without  interfering  with  or  in- 
juring the  walls,  form  no  part  of  the  realty,  and  do  not  pass  un- 
der a  mortgage  of  the  premises.®"  So,  a  shingle  machine  stand- 
ing on  a  box  the  size  of  the  machine,  made  of  four-inch  plank 
about  sixteen  inches  high,  not  framed,  nor  fastened  to  the  floor, 
except  that  on  one  side  there  was  a  strip,  so  that  it  could  not 
slip ;  and  a  planing-machine,  not  fastened  to  anything,  but  held  in 
its  place  by  its  own  weight,  have  been  held  not  to  pass  on  the  fore- 
closure of  a  mortgage  on  the  land.®^  And  a  portable  iron  furnace 
for  heating  purposes  in  the  cellar  of  a  building,  and  capable  of 
being  detached  with  its  pipes  without  injury  to  the  building,  is  not 
subject  to  a  mortgage  on  the  building.®^ 

An  engine  and  boiler,  steam-gauge,  water-tank,  steam-pump,  and 
shafting,  designed  permanently  to  increase  the  value  of  a  building 
for  occupation  as  a  manufactory,  become  subject  to  the  lien  of  a 
mortgage  on  the  land;  but  this  is  not  so  as  to  machines  not  es- 

Savinga   Bank,    132   Mass.   447;   Mo-  affi'g  16  Hun,  239;   Condit  v.  Good- 

Connell  v.  Blood,   123  Mass.  47;   25  win,  44  Misc.  E.  312;  89  N.  Y.  Supp. 

Am.   E.    47;    Allen   v.    Mooney,    130  827. 

Mass.    155;    Winslow   v.    Merchant's  91  Wells  v.  Maples,  15  Hun,  90. 

Ins.  Co.,  45  Mass.   (4  Met.)    306.  92Duffus  v.  Howard  Furnace  Co., 

88  Harmony  Building  Association  8  App.  Div.  567 ;  40  N.  Y.  Supp.  925, 
V.  Berger,  99  Pa.  St.  320.  reversing    15    Misc.    E.    169;    37    N. 

89  Condit  v.  Goodwin,  44  Misc.  E.  Y.  Supp.  169;  Eahway  Sav.  Inst. 
312;   89  N.  Y.  Supp.  827.  v.  Irving  St.  Bap.  Church,  36  N.  J. 

OOMcKeage  v.  Hanover  Pire  Ins.      Eq.  61. 
Co.,  81   N.   Y.   38;    37   Am.   E.   471, 


144  MOETGAGES    OB'    REAL    PEOPEBTY.  [§  184. 

sential  or  especially  adapted  to  the  use  of  the  building  as  a 
manufactory.®* 

Machinery  in  a  bedstead  manufactory  and  grist-mill,  consist- 
ing of  a  planing-machine,  a  machine  for  cutting  screws,  a  turning- 
lathe,  a  circular  saw  and  frame,  and  a  boring-machine,  which, 
though  spiked  to  the  floor,  studs,  and  parts  of  the  building,  could 
be  removed,  and  were  in  fact  removed  without  difEculty,  or  in- 
jury to  the  building  or  machinery  and  used  in  another  building, 
were  held  to  be  personal  property  as  between  the  mortgagor  and 
mortgagee  of  the  land.^*  Carpets  nailed  to  the  floors  of  the 
halls  and  stairways,  window  shades,  gas  fixtures,  detached  ash 
cans,  and  gas  ranges  in  apartment  houses  are  personal  property. 
Whether  refrigerators,  gas  logs,  window  avra.ing-s  or  iron  clothes 
poles  upon  the  roof  are  personal  property  depends  on  the  inten- 
tion of  the  mortgagor.®^ 

§  184.  Examples  of  what  passes  with  the  land. — As  between 
mortgagor  and  mortgagee  platform  scales  fastened  to  sills  laid  upon 
a  brick  wall  set  in  the  ground  for  weighing  stock  and  grain  and 
intended  for  permanent  use,  are  part  of  the  realty.^®  So  are 
boilers,  engines,  shafts,  and  steam-pipe  used  for  heating  purposes, 
and  attached  to  the  freehold  for  its  permanent  improvement. ^'^ 
The  same  principle  includes  engines,  boilers,  etc.,  used  in  a  flour- 
mill,  and  permanently  fastened  to  the  building  which  has  its 
foundation  in  the  ground,  and  they  pass  under  the  foreclosure  of  a 
mortgage,  which  was  a  lien  on  the  property  previous  to  their 
annexation  to  it.®^  And,  in  general,  when  machinery  is  so  at- 
tached as  to  show  that  it  was  designed  for  the  permanent  benefit 
of  the  freehold,  it  will  pass  with  the  land.®^ 

A  kettle  in  a  fulling-mill  used  for  dyeing  cloth,  being  set  in 
brick-work,  passed  to  the  mortgagee  of  the  mill.^"° 

An   iron  table  weighing  thirty-three   tons,   resting   on  brick 

93  MeConnell  v.  Blood,   123  Mass.  98  Sands  v.  Pfeiffer,  10  Cal.  258. 

47;     25     Am.    E.     12;     Winalow    v.  99  Eichmond     v.     Preemans     Na- 

Merehant's    Ins.    Co.,    45    Mass.     (4  tional  Bank,  86  App.  Div.  152;  83  N. 

Mete.)    306.  Y.  Supp.  632;  Berliner  v.  Pigue  Club 

94Fullam  v.  Stearns,  30  Vt.  443.  Association,    32    Misc.    R.    470.     See 

95  Cosgrove  v.  Troescher,  62  App.  also  Bremen  v.  Whitaker,  15  Ohio 
Div.  127;   70  N.  Y.  Supp.  764.  St.  446. 

96  Arnold  v.  Crowder,  81  111.  56;  100  Union  Bank  v.  Emerson,  15 
25  Am.  E.  260.  Mass.  159. 

97  Quinby  v.   Manhattan   Cloth  & 
Paper  Co.,  24  N.  J.  Eq.  260. 
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foundations,  and  placed  in  a  factory  for  the  manufacture  of  plate 
glass,  and  adapted  only  for  use  in  such  factory,  has  been  held  to 
be  bound  by  a  mortgage  of  the  real  estate  though  it  could  be 
removed  without  injury  to  the  realty.-^ 

Where  a  mortgagor  of  a  mill,  after  making  the  mortgage,  put 
into  the  mill  a  shingle-machine  and  apparatus  attached  to  it, 
it  was  held  to  become  a  part  of  the  freehold.^ 

Mirrors  set  into  the  walls  of  a  house  at  the  time  of  its  erection, 
and  not  merely  hung  upon  hooks,  are  part  of  the  land,^  as  is 
also  plumbing  work  installed  in  a  building,*  and  ornamental  hand 
painted  canvases  firmly  cemented  to  the  ceilings  of  a  building.^ 
And  hop-poles  used  in  cultivating  a  farm  are  subject  to  the  mort- 
gage upon  it.®  Fixtures  and  improvements  upon  a  railroad  right 
of  way  are  also  subject  to  the  same  ruleJ 

EULE  AS  TO   prXTUEES  BETWrErEOSr  LEBSOE  AITD  LESSEE. 

§  185.  As  between  lessor  and  lessee,  the  rule  as  to  what  are  fix- 
tures is  more  favorable  to  the  tenant  than  is  the  rule  between 
grantor  and  grantee,  or  mortgagor  and  mortgagee.  And  where 
a  tenant  of  a  mortgagor  afiixes  machinery  or  other  fixtures  to 
the  mortgaged  property  for  a  temporary  purpose  incident  to  his 
tenancy,  he  may  remove  them,  though,  as  between  mortgagor  and 
mortgagee,  the  mortgage  lien  would  attach  to  them.*  Where  a 
lease  provides  that  all  alterations  which  may  be  made  by  either 
of  the  parties,  except  movable  fixtures  shall  be  the  property  of 
the  lessor,  the  lessee  gives  up  his  legal  right  of  removal  of  trade 
fixtures  except  such  as  can  be  taken  out  without  detriment  to 
the  walls,  floors  or  ceilings  of  the  building.^ 

§  186.  Structures  erected  by  a  lessee  on  the  leased  property,  in 
such  a  way  as  to  be  capable  of  removal,  do  not  come  within  a  sub- 

1  Smith  Paper   Co.   v.   Servin,   130  6  Sullivan  v.  Toole,  26  Hun,  203. 

Mass.  51.  7  Philadelphia   E.   &   N.   E.   R.   R. 

2Corlies  v.  McLagin,  29  Me.   115.  Co.  v.  Bowman,  23  App.  Div.  170;  48 

3  Ward    v.    Kilpatrick,    85    N.    Y.  N.  Y.  Supp.  901. 

413;    compare   McKeage   v.    Hanover  8  Globe  Marble  Mills  v.  Quinn,  76 

Fire  Ins.  Co.,  81  N.  Y.  38;    37  Am.  N.    Y.    23;    Robinson    v.    Pratt,    151 

E.  471.  App.    Div.    738.     See    also    Kelly    v. 

4McMillian  v.   Leaman,   101   App.  Austin,  46  111.  156. 

Div.  436;   91  N.  "Y.  Supp.  1055.  9  Excelsior  Brewing  Co.  v.  Smith, 

5Cohn  V.  Hewsey,  8  Misc.  R.  384;  125     App.     Div.     668;     110     N.    Y.. 

29  N.  Y.  Supp.  1107.  Supp.  8. 
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sequent  mortgage  of  the  premises,  although  the  lessee  neglects  to 
remove  them  during  the  term  and  accepts  a  renewal  of  the  lease 
from  the  mortgagor.-"'  But  when  the  lessee  makes  a  mortgage 
of  his  leasehold  interest,  his  rights  as  between  him  and  his  mort- 
gagee must  be  tested  by  the  principles  which  obtain  between  mort- 
gagors and  mortgagees  of  real  estate.  ^^ 

Where  a  tenant  puts  machinery  upon  the  demised  premises 
which  were  incumbered  by  a  mortgage,  and  afterward  purchased 
the  property  subject  to  such  mortgage,  and  the  mortgage  was 
subsequently  foreclosed,  it  was  held  that  the  right  to  remove 
the  machinery  was  not  extinguished  by  the  merger  of  the  lease  in 
the  fee,  although  the  machinery  was  so  annexed  that,  as  between 
vendor  and  vendee,  it'  would  be  part  of  the  realty.  The  estate 
which  the  tenant  had  was  merged  in  the  estate  in  fee.  But  the 
ownership  of  the  chattels,  which  was  vested  in  him  before  the 
conveyance  of  the  land,  was  separate  from  and  independent  of 
of  the  lease,  and  was  not  derived  from  the  lessor.  The  chattels 
were  not  a  part  of  the  inheritance.  This  ownership  was  not 
merged,  because  it  was  not  carved  out  of  the  fee,  and  the  doctrine 
of  merger  did  not  apply.  The  machinery  did  not  become  a 
part  of  the  fee  in  the  absence  of  any  evidence  of  intention  on 
the  part  of  the  owner  that  the  character  of  the  property  should 
be  changed.  ^^ 

Trade  fixtures  set  up  by  partners  on  realty  owned  in  undivided 
interests  by  the  individuals  who  composed  the  partnership,  the 
firm  having  only  the  use  of  it,  though  fastened  by  screws  and 
bolts,  were  held  not  to  be  covered  by  a  mortgage  on  the  land 
as  against  a  creditor  of  the  firm  claiming  under  a  bill  of  sale 
for  a  partnership  debt.  It  was  said  by  Coole.t,  J. :  "  !N"o  doubt 
had  the  real  estate  been  partnership  property,fixtures  attached  by 
the  partners  might  have  become  part  of  it."  ^^ 

A  mortgagee  cannot  hold  as  a  fixture  an  embossing-press  owned 
and  put  into  a  building  by  a  lessee  of  the  mortgagor.^*     In  this 

lOKerr    v.    Kingsbury,    39    Mich.  Jones  v.  Detroit  Car  Co.,  38  Mich.  92 ; 

150;  38  Am.  R.  362.  31   Am.   R.    314;    Preston   v.   Briggs, 

llDayv.  Perkins,  2  Sand.  Ch.  359;  16   Vt.    124;    Frankland  v.   Moulton, 

Shuart  v.  Taylor,   7  How.  Pr.   251;  5  Wis.   16;    Cullinick  v.  Swindell,  3 

Walker   v.   Sherman,   20   Wend.   636.  L.  R.  249. 
See  also  Merritt  v.  Judd,  14  Cal.  59.  13  Robertson  v.  Corsett,  39  Mich. 

12  Globe     Marble     Mills     Co.     v.  777. 
Quinn,    76    N.    Y.    23.    See    contra,  14  Pope  v.  Jackson,  65  Me.  162. 
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case  the  press  weighed  about  5,000  pounds,  and  had  no  other 
substantial  attachment  to  the  realty  than  its  weight.^® 

Where  a  tenant  adds  fixtures  to  mortgaged  real  estate,  and 
mortgages  them  as  chattels,  and  afterwards  surrenders  the  term, 
this  does  not  effect  such  a  merger  as  will  defeat  the  claims  of 
the  owner  of  the  chattel  mortgage.^® 

A  tenant  at  will  of  the  mortgagor  who  adds  fixtures  to  the 
mortgaged  property  acquires  no  right  to  remove  them  that  would 
not  belong  to  the  mortgagor,  and  the  rules  as  to  fixtures  which 
prevail  between  mortgagor  and  mortgagee  have  application.*^ 

CONFLICTING  CLAIMS  TO  CHATTELS  AFFIXED  TO  MOBTGAGEID 

EEALTT. 

§  187.  As  against  chattel  mortgage — If,  after  the  chattels  are 
affixed  to  the  land,  a  mortgage  of  the  real  estate  is  executed,  and 
subsequently  the  chattels  are  mortgaged  as  personal  property,  the 
question  as  between  the  mortgagee  of  the  land  and  the  mortgagee 
of  the  chattels  will  be  as  to  whether,  when  the  chattel  mortgage 
was  executed,  the  property  covered  by  it  was  real  or  personal 
estate.** 

But  if  the  chattel  mortgage  were  executed  before  the  mort- 
gage on  the  land,  the  mortgagee  of  the  land  having  notice  of  the 
prior  incumbrance,  the  act  of  the  parties  in  treating  the  property 
as  personal  would,  as  between  them,  make  it  so.*®  So  a  mort- 
gage of  growing  trees  would  create  a  valid  lien  upon  them,  and 
upon  forfeiture  of  the  condition  of  the  mortgage,  they  would, 
in  law,  be  severed  from  the  land.^°  So,  too,  where  a  mortgage 
of  real  estate  was  executed  subsequently  to  the  making  of  an 
agreement  by  which  a  third  person  became  a  partner  with  the 
mortgagor  in  the  business  of  nurserymen,  it  was  held  that  such 
third  person  might  enforce  the  partnership  right  to  nurse  the 
trees  and  shrubs  planted  until  fit  for  market,  as  against  a  pur- 

15  Pope  V.  Jackson,  65  Me.  162.  110    N.    Y.    Supp.    8;    Massaixjhusetts 

16  London  &  Westminster  Loan  &  Nat.  Bank  v.  Shinn,  18  App.  Div. 
Discount  Co.  v.  Drake,  6  Com.  B.  N.  276;  46  N.  Y.  Supp.  329;  Vanderpoel 
S.  798.  V.  Van  Allen,  10  Barb.  157. 

17  Clary  v.  Owen,  Gray  (Mass.)  19  Griffin  v.  Allen,  not  reported, 
522;  Hunt  v.  Bay  State  Co.,  97  but  cited  in  Clinton's  Digest;  Voor- 
Mass.  279.  bees  v.  McGinnis,  46  Barb.  242. 

18  Kribbs  v.  Alford,  120  N.  Y.  20  Bank  of  Lansingburgb  v.  Crary, 
519;   24  N.  E.  811;   Excelsior  Brew-  1  Barb.  542. 

ing  Co.  V.  Smitb,  125  App.  Div.  668; 
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chaser  with  notice  Tinder  the  foreclosure  of  the  mortgage. ^^  And 
the  priority  of  the  lien  of  a  chattel  mortgage  upon  a  frame 
building  subsequently  removed  by  the  mortgagor  to  and  upon 
other  lands,  is  not  defeated  or  affected  by  a  subsequent  mortgage 
upon  such  other  lands  given  by  the  same  mortgagor  to  a  mort- 
gagee having  full  knov^ledge  of  the  prior  chattel- mortgage. ^^ 

§  188.  If  chattels  affixed  to  land  become  bound  by  a  mortgage 
of  the  real  estate,  they  cannot  be  removed  except  by  consent  of 
the  mortgagee,  who  may  restrain  their  removal  or  destruction 
by  injunction,  even  as  against  the  owner  of  the  equity  of  re- 
demption, if  such  removal  will  render  his  security  inadequate  or 
precarious.^*  The  mortgagee  may  also  maintain  an  action  against 
a  wrongdoer  who  removes  such  fixtures,  and  that  either  before  or 
after  foreclosure,  and  whether  he  is  in  possession  or  not.** 

But  the  question  whether  a  subsequent  mortgagee  of  a  build- 
ing and  its  improvements,  including  two  elevators,  has  title  to  the 
elevators,  as  fixtures,  as  against  a  corporation  which  installed  them 
under  a  written  contract  with  the  mortgagors  and  owner  of  the 
building  that  it  should  retain  the  title  to  the  elevators  until  he 
had  fully  paid  for  them,  will  not  be  decided  upon  a  motion  by 
the  mortgagee  for  an  injunction  restraining  the  corporation  from 
its  threatened  removal  of  the  elevators.*®  The  lien  of  a  mort- 
gage covers  all  that  was  realty  when  the  mortgage  was  accepted 
as  security,  and  all  accessions  to  the  realty  except  where  by  a 
valid  agreement  to  which  the  mortgagee  is  a  party,  the  char- 
acter is  impressed  upon  the  accessions.*®  But  one  who  has  af- 
fixed chattels  to  real  estate  and  who  has  made  a  party  defendant  in 
an  action  to  foreclose  a  mortgage  upon  the  premises  must,  if  he 
intends  to  assert  title  to  the  fixtures,  do  so  in  such  action,  and 
is  estopped  by  a  default  therein  from  making  such  a  claim  against 
the  purchaser  on  the  foreclosure  sale  or  his  grantee.*'' 

21  King  V.  Wileomb,  7  Barb.  263.  Van  Pelt  v.  MeGraw,  4  N.  Y.  (4 
But     see     Thomas     v.     Vinton,     121       Comst.)    110. 

Mass.  139.  25Hirsch  v.  Graves  Elevator  Co., 

22  Simons  v.  Pierce,  16  Ohio  St.  24  Misc.  E.  472;  53  N.  Y.  Supp.  664. 
215.  26  Mechanics'  &  Traders'  Bank  v. 

23  Robinson  v.  Preswick,  3  Edw.  Bergen  Heights  Realty  Corp.,  137 
246.  App.  Div.  45 ;  122  N.  Y.  Supp.  33. 

24Laflin  v.  Griffiths,  35  Barb.  58;  27  McFaddcn  v.  Allen,   134  N.  Y. 

489. 


§§  189-190.]  EXTENT    OF    THE    LIEN.  149 

§  189.  A  curious  question  was  presented  in  Eelsey  v.  Lyon  (97 
N.  Y.  629),  which  was  an  action  for  the  conversion  of  certain 
machinery  in  a  planing-mill.  Plaintiff  claimed  title  under  a 
chattel  mortgage  from  one  Matthias.  Matthias  had  a  mortgage 
upon  the  premises  upon  which  the  planing-mill  was  located.  The 
mortgagors  executed  to  him  a  bill  of  sale  of  the  personal  property 
in  the  mill,  not  including  the  machinery  in  question,  which  they 
considered  as  part  of  the  realty,  and  put  him  in  possession  of  the 
real  estate.  He  subsequently  foreclosed  his  mortgage,  and  bid 
in  the  property.  Thereafter  he  executed  the  chattel  mortgage. 
The  real  estate  was  afterward  sold  upon  foreclosure  of  a  prior 
mortgage  held  by  defendant,  "who  became  the  purchaser,  and  en- 
tered into  possession.  riNCH,  J.,  said:  "The  plaintiff's  title 
to  the  machinery  was  derived  from  the  chattel  mortgage  of 
Matthias,  and  is  dependent  upon  it.  If  that  machinery  was  so 
annexed  to  the  realty  as  to  become  parcel  of  it,  Matthias  acquired 
title  by  the  foreclosure  of  his  real  estate  mortgage,  but  subject, 
nevertheless,  to  the  prior  mortgage,  the  foreclosure  of  which  cut 
off  and  destroyed  his  lien  and  resulting  title.  The  appellant 
avoids  this  difficulty  only  to  encounter  another.  He  argues  that 
the  machinery  was  personal  property,  but  if  so,  Matthias  got  no 
title  by  foreclosure  of  his  real  estate  mortgage  and  never  acquired  in 
any  other  way." 

§  190.  The  intention  of  the  owner  in  affixing  chattels  to  the 
freehold  is  frequently  held  to  be  controlling.  Thus,  where  a  com- 
bined boiler  and  engine  of  six-horse  power,  standing  on  wheels 
six  inches  in  diameter,  the  wheels  resting  on  the  ground  and  not 
in  any  way  annexed  to  the  building,  was  placed  in  a  tub  manu- 
factory, and  a  prior  mortgagee  of  the  land  claimed  a  lien  upon 
the  boiler  and  engine,  and  a  subsequent  holder  of  a  chattel  mort- 
gage also  claimed  such  lien,  it  was  held  to  be  erroneous  to  direct 
a  jury  to  find  that  the  chattel  mortgagee  was  entitled  to  them. 
It  was  said  by  the  General  Term  of  the  Fifth  Department  that  the 
court  should  have  submitted  the  question  to  the  jury  as  to  whether 
it  was  the  intention  of  the  owner  of  the  property  to  permanently 
attach  and  use  the  boiler  and  engine  with  the  premises,  and  that, 
if  he  did  so,  they  became  fixtures,  and  subject  to  the  lien  of  the 
mortgage  upon  the  real  estate.  The  method  of  attaching  them, 
whether  by  their  mere  weight  or  by  screws  or  nails  or  masonry, 
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was  to  be  regarded  as  material  only  as  evidence  bearing  on  the 
question  of  intention.^* 

Where  a  chattel  mortgage  for  the  purchase  money  of  a  steam 
boiler  was  taken,  and  the  boiler  was  afterward  attached  to  the 
freehold,  it  was  held  that  the  chattel  mortgage  itself  could  be  re- 
sorted to  as  evidence  of  the  intention,  of  the  parties  to  have  it 
remain  personal  property.^* 

Boilers  and  engines,  not  attached  to  the  realty,  although  in  a 
shed  which  would  have  to  be  removed  in  order  to  take  away 
the  former,  and  machines  fastened  to  the  floor  by  cleats,  screws, 
and  nails,  and  connected  by  the  belting  to  the  shafting,  are  per- 
sonal property  as  between  a  mortgagee  of  the  land  and  a  mort- 
gagee of  the  machinery.  "  The  latter  decisions  establish  that 
machines  may  remain  chattels  for  all  purposes,  even  though  phys- 
ically attached  to  the  freehold  by  the  owner,  if  the  mode  of  at- 
tachment indicates  that  it  is  merely  to  steady  them  for  their 
more  convenient  use,  and  not  to  make  them  an  adjunct  of  the 
building  or  soil."  ^^ 

§  191.  Character  of  annexation — The  distinction  between  cases 
where  the  chattels  may  continue  to  be  personal  property  after 
being  affixed  to  the  land  and  where  they  may  not,  seems  fre- 
quently to  rest  upon  their  essential  character,  and  whether  they 
can  be  removed  without  serious  damage  to  the  freehold,  or  sub- 
stantially destroying  their  own  quality  and  value. ^^  If  they 
can  be  so  removed,  they  will  continue  personal  if  the  rights  of 
third  persons  so  require,  even  though  as  between  the  mortgagor 


28  Hart   v.    Sheldon,   34   Hun,   38.  Moore,  23  Cal.  208;   Eaves  v. 

Citing  Tifft  v.  Horton,  53  N.  Y.  377 ;  10    Kan.    314,    Pac. ;     Davenport    v. 

Voorhees    v.    McGinnis,     48    N".     Y.  Shanks,  43  Vt.  546. 

278;    Potter  v.   Cromwell,   40   N.   Y.  30  Carpenter  v.  Walker,  140  Mass. 

287;  Winslow  v.  Merchant's  Ins.  Co.,  416;  33  Alb.  L.  J.  318;  MeConnell  v. 

4  Met.  306;  Sands  V.  Pfeiffer,  10  Cal.  Blood,     123    Mass.    47;     Hubbell    v. 

258;  Hill  V.  Wentworth,  28  Vt.  428;  East     Cambridge     Sav.     Bank,     132 

Harris  v.  Haynes,  34  Vt.  220;  Sweet-  (Mass.)    447;    Maguire  v.  Park,   140 

zer  V.  Jones,  35  Vt.  317;   Fullam  v.  Mass.  21;   IN.  E.  750. 

Steams,  30  Vt.  443;  Voorhis  v.  Free-  31  Ford   v.    Cobb,   20   N.   Y.    344; 

man,   2   Watts   &  Sergt.    (Pa.)    116;  Tifft  v.  Horton,  53  N.  Y.  377;  13  Am. 

Pyle  V.  Pennoek,  2  Watts  &  S.  (Pa.)  R.  537;  Sisson  v.  Hibbard,  75  N.  Y. 

390.  542,  affi'g  10  Hun,  420;  Richmond  v. 

As  to  intent  see  §  182.  Freemans    National    Bank,    86    App. 

29Kinsey  v.  Bailey,  9  Hun,  452;  Div.  152;  83  N.  Y.  Supp.  632;  Duntz 

Sisson  V.  Hibbard,  75  N.  Y.  542,  affi'g  v.  Granger  Brewing  Co.,  41  Misc.  R. 

10   Hun,   420.     See   also   Tibbetts  v.  177;  83  N.  Y.  Supp.  957. 
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and  mortgagee  they  would  pass  with  the  land;  but  if  they  can- 
not be  removed  without  substantial  injury  to  the  real  estate  or 
to  themselves,  they  cease  to  be  personal,  and  become  real  estate, 
liable  to  the  burdens  which  rest  upon  the  land  and  subject  to 
be  transferred  with  it.  If  the  rights  of  third  persons  are  in- 
vaded by  this  change  of  the  character  of  the  property,  they 
must  seek  their  remedy  against  those  who  wrongfully  converted 
the  personal  into  real  property.^^ 

§  192.  Examples — Where  a  chattel  mortgage  was  executed  on 
fixtures  prepared  to  be  attached  to  a  building,  as  essential  parts 
_  of  it,  and  which  were  thereafter  so  attached,  the  lien  of  the  chat- 
tel mortgage  was  held  to  be  subordinate  to  a  mortgage  afterward 
given  on  the  land.^^  But  where  an  engine  was  built  for  a  mill, 
and  before  it  left  the  owner's  shop  a  mortgage  was  taken  on 
it  with  a  stipulation  that  it  might  be  removed  a,t  any  time, 
it  was  held  that  the  engine  continued  to  be  personal  property 
as  against  a  previous  mortgage  of  the  land.^*  In  a  similar  case 
where  the  mortgage  on  the  real  estate  was  executed  after  the 
machinery  was  affixed  to  the  real  estate,  the  mortgagee  of  the 
land  having  no  notice  of  the  chattel  mortgage,  it  was  held  that 
the  machinery  was  bound  by  the  mortgage  of  the  land.*^  And 
where  a  boiler  was  sold  under  an  agreement  that  the  title  to  it 
should  remain  in  the  vendor  until  payment,  and  it  was  then 
placed  by  the  vendee  in  a  machine-shop  and  so  annexed  to  the 
realty  as  to  become  part  of  it,  it  was  held  that  the  lien  of  a  sub- 
sequent mortgage  of  the  real  estate  attached  to  it.^® 

Machinery  so  attached  to  the  mortgaged  premises  as  to  become 
part  of  it,  becomes  subject  to  a  mortgage  thereon  even  against  a 
partner  of  the  mortgagor  who  paid  half  of  the  cost  under  an  agree- 
ment with  the  mortgagee  that  it  should  be  treated  as  personalty.^'' 

32Voorhees  v.  McGinnia,  48  N.  Y.  N.  Y.  377;   13  Am.  E.  537;   Crippen 

278;    Fryatt  v.   The   Sullivan   Co.,   5  v.  Morrison,  13  Mich.  23. 

Hill,    116.     See   also   Pierce   v.   God-  35  Bremen   v.   Whitaker,    15   Ohio 

dard,  22  Pick.    (Mass.)   559.  St.  446;  Pierce  v.  George,  108  Mass. 

33  Voorhees  v.  McGinnis,  48  N.  Y.  78. 

278.     See  also  Prankland  v.  Moulton,  36  Southbridge    Savings    Bank    v. 

5  Wis.  1;  Pierce  v.  George,  108  Mass.  Exeter    Machine    Works,    127    Mass. 

78;    11  Am.  R.  310;  Trull  v.  Fuller,  542;  Davenport  v.  Shauts,  43  Vt.  546. 

28  Me.  545.  But   see   Sowden  v.   Craig,   26   Iowa, 

34  Eaves  v.  Estes,   10  Kans.  314;  156. 

15  Am.  R.  345;   TifFt  v.  Horton,  53  37  Thomas    v.    Vinton,    121    Mass. 

139. 


152  MOETGAGES  OF  REAL  PEOPEETT.  [§  193. 

If  one  erect  a  building  for  his  own  use  upon  -the  land  of  an- 
.  other  by  virtue  of  a  parol  license  from  the  owner  with  privilege 
of  removal,  the  lien  of  a  subsequent  mortgagee  of  the  land  will 
attach  to  it.^*  And  the  lien  of  a  prior  mortgagee  will  also  at- 
tach to  it.®® 

In  a  case  where  machinery  was  attached  to  a  building  in  such 
a  way  as  to  show  that  it  was  designed  to  be  permanent,  and  such 
annexation  was  made  by  the  owner  with  the  consent  of  the  owner 
of  a  chattel  mortgage  thereon,  such  chattel  mortgage,  though  duly 
filed  and  recorded,  was  held  to  be  inoperative  as  against  a  sub- 
sequent bona  fide  mortgagee  of  the  real  estate.*" 

Where  a  person,  being  in  possession  of  machinery  belonging 
to  another,  afiixed  it  to  and  used  it  in  connection  with  his  saw- 
mill, which  had  previously  been  mortgaged,  in  a  way  so  that  it 
was  capable  of  being  removed  without  material  injury  to  the 
building,  and  the  owner  of  the  machinery  having  no  actual 
knowledge  of  the  mortgage,  and  not  consenting  to  the  annexation 
any  further  than  his  assent  could  be  inferred  from  the  nature  of 
the  property  and  the  use  for  which  it  was  designed,  it  was  held 
that  the  lien  of  the  mortgage  on  the  land  did  not  extend  to  the 
machinery.** 

Where  the  owner  of  a  sash  and  blind  factory  purchased  and 
placed  in  it  a  moulding-machine  and  a  planing-machine  to  be  used 
therein,  which  rested  on  the  main  floor  of  the  building,  one  of 
which  was  bolted  to  the  floor  for  greater  firmness  in  use,  and  the 
other  of  which  was  of  sufficient  weight  to  be  steady  without 
fastenings,  and  executed  a  mortgage  on  the  real  estate  and  after- 
ward executed  a  chattel  mortgage  upon  the  machines,  it  was  held 
that  the  machines  were  not  subject  to  the  mortgage  of  the  real 
estate,  but  passed  under  the  chattel  morgage.*^ 

IITJUlSrCTIOlS"    TO    EESTEAIN-    WASTE. 

§  193.  When  injunction  allowed. — The  owner  of  the  equity  of 
redemption  is  entitled  to  the  possession  and  enjoyment  of  the 
mortgaged  property,  even  after  the  condition  is  said  to  be  for- 
feited at  law,  but  good  faith  will  require  him  not  to  use  the 

38  Powers  v.  Dennison,  30  Vt.  752.  41  Cochran  v.  Flint,  57  N.  H.  514. 

39  Preston  v.  Briggs,   16  Vt.   124.  42  Blancke  v.  Rogers,  26  N.  J.  Eq. 

40  Bremen  v.  Whitaker,  15  Ohio  563.  See  Wells  v.  Maples,  15  Hun, 
St.  446.  90. 
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estate  in  such  a  way  as  to  injure  the  securiy  of  the  mortgagee. 
Where  the  security  is  ample  he  will  ordinarily  be  allowed  to  enjoy 
the  property  in  his  own  way,*^  but  if  it  be  scanty  or  doubtful,  an 
injunction  may  be  obtained  by  the  mortgagee  to  restrain  him  from 
committing  waste.**  And  even  where  the  right  to  cut  timber 
is  specially  reserved  to  the  mortgagor  by  the  terms  of  the  mort- 
gage, he  will  be  restrained  if  his  conduct  shows  that  he  is  exercis- 
ing such  right  in  bad  faith.*® 

§  194.  Provision  of  the  Code — It  is  provided  by  the  Code  of 
Civil  Procedure  in  the  title  affecting  actions  relating  to  real 
property,  that  "  if,  during  the  pendency  of  an  action  specified  in 
this  title,  the  defendant  commits  waste  upon,  or  does  any  other  dam- 
age to,  the  property  in  controversy,  the  court,  or  judge  thereof, 
may,  upon  the  application  of  the  plaintiff,  and  due  proof  of  the 
facts  by  affidavit,  grant,  without  notice  or  security,  an  order, 
restraining  him  from  the  commission  of  any  further  waste  upon 
or  damage  to  the  property.  Disobedience  to  such  an  order  may 
be  punished  as  a  contempt  of  the  court.  This  section  does  not 
affect  the  plaintiff's  right  to  a  permanent  or  a  temporary  injunc- 
tion in  such  an  action."  *® 

§  195.  Who  may  apply  for  injunction — .Where  a  mortgagee  is 
in  possession,  he  may  be  stayed  by  injunction  from  committing  any 
act  which  would  injure  the  estate  of  the  mortgagor.*''  So,  too, 
where  a  mortgage  is  a  lien  on  two  parcels  of  land,  or  where  a 
person  not  in  possession  is  a  surety  for  the  mortgage  debt,  an  in- 
junction may  be  procured  by  any  person  interested  in  the  preserva- 
tion of  the  security  afforded  by  the  estate  priinarily  liable  for  the 
debt,  which  will  restrain  the  person  in  possession  of  that  estate 
from  diminishing  its  value.**  This  latter  proposition  may,  per- 
haps, be  received  with  some  caution,  for  Chancellor  Kent,  in 

43  Story's  Eq.  Jur.  §  915;  King  Vi  111.  473;  Vanderslice  v.  Knapp,  20 
Smith,  2  Hare,   239;    Ingell  v.   Fay,      Kans.  647. 

112  Mass.  451.  45  Ensign    v.    Colburn,    11    Paige, 

44  Brady  V.  Waldron,  2  Johns.  Ch.  503.  See  also  Ingell  v.  Fay,  112 
143;  Selden  v.  Mann,  2  N.  Y.  Leg.  Mass.  451;  Penn.  Mut.  Life  Ins.  Co. 
Obs.  328;  Ensign  v.  Colburn,  11  v.  Semple,  38  N.  J.  Eq.  314;  Emmons 
Paige,  503;   Eobinson  v.  Preswick,  3  v.  Hinderer,  24  N.  J.  Eq.  39. 

*Edw.  246;    Brown   v.   Keeney  Settle-  46  Code  of  Civ.  Pro.  §  1681. 

ment   Cheese   Association,   59   N.   Y.  47  Brady  v.  Waldron,  2  Johns.  Ch. 

242;  Vandermark  v.  Schoonmaker,  9  148. 

Hun,  16.     See  also  Door  v.  Dudderar,  48  Johnson  v.  White,  11  Barb.  194, 
88   111.    107;    Nelson   v.   Pinegar,   30 
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Brumley  v.  Fanning  (1  Johns.  Ch.  501),  stated  it  to  be  the  rule 
that  a  mortgagor  who  has  sold  his  equity  of  redemption  without 
taking  any  indemnity  against  his  bond,  cannot  have  an  injunction 
against  his  vendee  to  stay  waste  on  the  ground  that  he  will  be 
answerable  for  what  the  land  may  fail  to  satisfy  of  the  mortgage 
debt. 

The  committing  of  waste  may  be  restrained  at  the  suit  of  any 
person  having  an  interest  to  protect,  including  a  surety  for  the 
mortgage  debt,  or  one  whose  property  is  secondarily  liable  for 
its  payment.*® 

After  a  sale  pursuant  to  a  judgment  of  foreclosure,  but  before 
the  delivery  of  the  deed  thereunder,  the  court  may,  upon  applica- 
tion of  the  purchaser,  restrain  'the  mortgagor  who  remains  in 
possession  from  removing  machinery  claimed  by  the  purchaser 
to  constitute  a  part  of  the  realty.  But  the  court  should  not  in 
granting  such  injunction  insert  phrases  in  the  order  which  might 
be  construed  to  impose  a  perpetual  restraint  upon  the  mortgagor 
from  asserting  a  right  to  the  possession  and  ownership  of  such 
machinery.  The  order  should  be  without  prejudice  to  the  right 
of  either  party  to  bring  an  action  to  determine  the  question 
whether  the  machinery  did  or  did  not  pass  by  the  referee's  deed.^" 

§  196.  Inadequacy  of  security — The  mortgagee  of  land  on  which 
a  house  is  standing  is  not  entitled  to  an  injunction  against  the 
mortgagor  or  his  assigns  from  removing  the  house  from  the  lot, 
-except  upon  proof  that  the  lot  without  the  house  would  be  in- 
adequate for  the  mortgage  debt.^* 

§  197.  Insolvency  of  mortgagor — The  right  to  restrain  the  im- 
pairing of  the  security  may  exist  though  the  mortgagor  be  solvent, 
since  the  creditor  bargained  for  both  the  obligation  of  the  debtor 
and  the  security  of  the  land,®^  but  the  insolvency  of  the  mort- 
gagor must  be  established  where  the  use  of  the  property  which 
is  sought  to  be  enjoined  is  one  which  is  usual  and  customary,  and 

49  Johnson  v.  White,  11  Barb.  51  Van  Wyck  v.  AUiger,  6  Barb. 
194.  See  also  Knarr  v.  Conaway,  42  507,  511;  Buckout  v.  Swift,  27  Cal. 
Ind.  260.                                                          434;  Hill  v.  Gwin,  51  Cal.  47. 

50  Mutual  Life  Ins.  Co.  v.  Bigler,  52  Eden  on  Inj.  119;  Triplett  v. 
,79  N.  Y.  568,  modifying  s.  c.  sub  nom.      Parmlee,    16   Neb.   649;    Fairbank  v. 

Mutual  Life  Ins.  Co.  v.  Nat.  Bank  ot      Cudworth,  33  Wis.  358. 
Newburgh,  18  Hun,  371. 
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only  becomes  improper  because  of  the  danger  caused  thereby 
to  the  rights  of  the  mortgagee.^* 

§  198.  Limitations  of  injunction — The  remedy  by  injunction  is 
only  intended  to  restrain  the  committing  of  future  waste.  If 
property  has  wrongfully  been  detached  from  the  freehold,  and 
has  thereby  been  converted  from  real  to  personal  property,  it  will 
be  relieved  from  the  lien  of  the  mortgage,^*  and,  whatever  may 
be  the  remedy  of  the  mortgagee  for  the  wrongful  severance,  a  court 
of  equity  will  not  enjoin  against  its  removal  at  the  instance  of 
the  mortgagee.  The  mortgagee  had  no  right  to  its  custody  even 
while  it  was  annexed  to  the  land,  and  no  good  reason  could  be 
given  for  keeping  it  on  the  real  estate  after  it  had  been  separated 
from  it,  except  that  such  a  course  might  perhaps  be  a  convenience 
to  the  mortgagee  when  he  came  to  enforce  his  judgment  for  de- 
ficiency.^ ° 

Neither  will  the  mortgagor  be  compelled  to  rebuild  or  repair 
buildings  on  the  mortgaged  premises  which,  vsdthout  his  fault, 
as  by  the  action  of  fire  or  of  storms,  have  been  destroyed  or  be- 
come ruinous.  It  is  the  duty  of  the  mortgagee,  if  he  wishes  to 
provide  against  such  contingencies,  to  do  so  in  his  contract  or  by 
insurance.®" 

§  199.  General  principle. — The  jurisdiction  of  courts  of  equity 
to  interfere  by  way  of  injunction,  in  cases  of  waste,  may  be  re- 
ferred to  the  broadest  principles  of  social  justice.  It  is  exerted 
where  the  remedy  at  law  is  imperfect,  or  is  wholly  denied ;  where 
the  nature  of  the  injury  is  such  that  a  preventive  remedy  is 
indispensable,  and  it  should  be  permanent ;  where  matters  of  dis- 
covery and  account  are  incidental  to  the  proper  relief;  and  where 
equitable  rights  and  equitable  injuries  call  for  redress,  to  pre- 
vent a  malicious,  wanton,  and  capricious  abuse  of  their  legal 
rights  and  authorities  by  persons  having  but  temporary  and  limited 
interests  in  the  subject  matter.®^ 

ACTTOW    FOE    DAMAGES    CAUSE©    BY    WASTE^ 

§  200,  Eemedy  of  mortgagee  against  persons  who  have  committed 
waste ^Where  waste  is  committed  by  the  mortgagor,  or  by  his 

53  Robinson  v.  Russell,  24  Cal.  v.  Hunter,  5  Johns.  Ch.  169;  Selden 
467.  V.  Mann,  2  N.  Y.  Leg.  Obs.  328. 

54  Wilson  v.  Maltby,  59  N.  Y.  126.  56  Campbell  v.  Macomb,  4  Johns. 

55  Johnson  v.  White,  11  Barb.  194;  Ch.  534. 

Spear  v.  Cutter,  5  Barb.  486;  Watson  57  Story's  Eq.  Jur.  §  919. 
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grantee,  or  by  any  other  person  on  the  mortgaged  premises,  by 
removal  of  fixtures  upon  which  the  mortgage  has  attached  as  a 
lien,  or  otherwise,  and  the  value  of  the  security  is  reduced  so 
that  the  mortgagee  will  not  be  able  to  obtain  complete  satisfaction 
for  his  debt;  and  the  person  committing  such  waste  having 
knowledge  of  the  existence  of  the  mortgage,  and  that  the  value 
of  the  security  will  be  injured  by  his  wrongful  acts,  and  the 
waste  being  committed  either  for  a  fraudulent  purpose  to  cheat 
the  mortgagee,  or  for  the  purpose  of  making  a  gain  at  the  ex- 
pense and  to  the  injury  of  the  mortgagee ;  in  such  the  mortgagee 
may  have  an  action  for  damages  against  the  person  com- 
mitting such  waste,  in  the  nature  of  an  action  on  the  case  at  com- 
mon law.^* 

Such  an  action  is  not  based  upon  the  assumption  that  the 
plaintiff's  land  has  been  injured,  but  that  his  mortgage  as  a 
security  has  been  impaired.  His  damages,  therefore,  would  be 
limited  to  the  amount  of  injury  to  the  mortgage,  however  great 
the  injury  to  the  land  might  be,  and  it  will  therefore  be  of  no 
consequence  whether  the  injury  occurred  before  or  after  forfei- 
ture.^» 

A  complaint  which  in  substance  alleges  that  after  the  execution 
or  delivery  of  a  mortgage  the  defendant,  a  third  person,  knowing 
that  the  mortgage  was  unpaid,  entered  upon  the  lands  and  com- 
mitted waste,  with  an  intention  to  diminish  the  security  and  that 
the  plaintiff  cannot  collect  a  deficiency  judgment  from  the  mort- 
gagors, who  were  insolvent  to  the  knowledge  of  the  defendant, 
states  a  cause  of  action.®"  It  seems,  however,  that  in  an  action 
to  recover  for  injury  done  to  the  mortgaged  premises,  it  is  not 
incumbent  upon  the  plaintiff  to  allege  the  insolvency  of  the  mort- 

58  Wilson  v.  Maltby,  59  N.  Y.  126;  v.  Worchester,  141  Mass.  361;  Allison 
Van  Pelt  v.  MuGraw,  4  N.  Y.  (4  v.  McCune,  15  Ohio  St.  726;  45  Am. 
Comst.)    110;  Morgan  v.  Waters,  122      Dec.    605;    Atkinson    v.    Hewett,    63 


App.  Div.  340;  106  N.  Y.  Supp.  882 
O'Dougherty  v.  Felt,  65  Barb.  221 
Laflin  v.  GriiBths,  35  Barb.  58 
Southworth  v.  Van  Pelt,  3  Barb.  347 


Wis.  396;  N.  W. 

59  Van  Pelt  v.  McGraw,  4  N.  Y.  (4 
Comst.)  110,  112.  See  Peterson  v. 
Clark,   15   Johns.   205,  where  it  was 


Gardner  v.  Heartt,  3  Den.  232;  Lane  held    that    a    mortgagee    could    not 

V.   Hitchcock,    14  .  Johns.   213;    Yates  maintain  trover  for  trees  cut  by  the 

V.    Joyce,    11    John.    Ib6.     See    also  mortgagor  before  forfeiture. 

Hutchins  V.  King,  1  Wall.  53.  L.  Ed.';  60  Morgan    v.    Waters,    122    App. 

Smith  V.  Rice,   56  Ala.  417;   James  Div.  340;  106  N.  Y.  Supp.  882. 
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gagor,  the  foundation  of  the  action  being  the  impairment  of 
the  security  of  the  mortgage  with  knowledge  of  the  lien.*^ 

§  201.  Intent  to  injure  security — This  action  is  not  maintain- 
able upon  the  ground  of  mere  negligence,  but  it  must  be  shown 
that  the  defendant  intended  to  injure  the  plaintiff's  security.®^ 
It  is  not  necessary  that  the  primary  object  of  the  defendant  was  to 
injure  the  plaintiff;  if  he  knew  that  such  would  be  the  con- 
sequence of  his  acts,  and  if  he  still  did  them  for  his  own  un- 
lawful gain,  he  will  be  liable.®^ 

A  mortgagee  cannot  recover  against  a  purchaser  of  a  house  on 
mortgaged  land  who  removes  it,  where  the  latter  had  no  knowledgCi 
of  the  insolvency  of  the  mortgagor,  and  there  is  no  proof  that 
the  purchaser  acted  fraudently.®^  Neither  can  a  mortgagee  en- 
force his  lien  against  buildings  which  have  been  removed  from 
the  mortgaged  land,  or  have  become  parts  of  another  freehold.^  ^ 

In  analogy  to  the  right  of  action  which  the  mortgagee  has 
against  a  person  who  wilfully  injures  the  security,  he  might  prob- 
ably also  have  a  right  of  action  against  a  sheriff  who  should  inten- 
tionally omit  to  satisfy  a  judgment  out  of  the  chattels  of  the 
mortgagor,  in  consequence  of  which  the  judgment  became  a  charge 
upon  the  real  estate  prior  to  the  mortgage;  but  no  action  of  this 
kind  would  lie  against  a  sheriff  for  mere  negligence,  unless  the 
act  were  done  fraudulently  and  with  intent  to  diminish  the  se- 
curity of  the  mortgage  creditor.®* 

§  202.  Measure  of  damages — Previous  to  the  enactment  of  the 
Code  the  remedy  of  the  mortgagee  against  parties  who  had  in- 
jured the  security  was  confined  to  the  amount  of  damage  which 
the  mortgagee  had  suffered,  however  great  the  damage  to  the  land 
might  be,  and  he  could  succeed  without  alleging  and  proving  that 
the  remainder  of  the  mortgage  security  and  the  personal  responsi- 
bility of  the  mortgagor  was  insufficient  to  afford  him  complete  in- 
demnity.®'' 

GlOgden  Lumber  Co.  v.  Busse,  92  Pierce  v.  Goddard,  22  Pick.  559;   33 

App.  Div.  143;  86  N.  Y.  Supp.  1098.  Am.  Dec.  764. 

62  Gardner  v.  Heartt,  3  Den.  232;  66  Bank  of  Eome  v.  Mott,  17 
Bank  of  Eome  v.  Mott,  17  Wend.  554.  Wend.  554. 

63  Van  Pelt  V.  McGraw,  4  N.  Y.  (4  67  Lane  y.  Hitchcock,  14  Johns. 
Comst.)  110;  Wilson  v.  Maltby,  59  213;  Gardner  v.  Heartt,  3  Den.  232; 
N.  Y.  126.  Levy  v.  The  Mayor,  etc.,  of  N.  Y.,  3 

64Tomlinson  v.  Thomson,  27  Robt.  194;  Southworth  v.  Van  Pelt, 
Kans.  70,  Pac.  3  Barb.  347. 

65  Harris  v.  Barmore,  78  Ky.  568; 
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In  the  case  of  Ogden  Lumber  Co.  v.  Busse,  fnore  recently  de- 
cided,^^  the  complaint  contained  no  allegation  of  the  insolvency 
of  the  mortgagor,  but  alleged  that  the  value  of  the  plaintiff's 
security  was  diminished  by  the  acts  of  the  defendant.  At  the 
trial  of  the  action  the  plaintiff  was  permitted  to  introduce  evi- 
dence tending  to  show  the  insolvency  of  the  mortgagor.  It  was 
held  that  this  was  not  error,  for  the  action  rests  upon  the  im- 
pairment of  the  security  and  the  admission  of  the  evidence  could 
-do  no  possible  harm.  The  Court  said  "  a  mortgagor,  in  taking 
the  security  of  a  mortgage  for  the  payment  of  a  bond,  is  look- 
ing to  the  security  which  he  obtains  by  the  mortgage,  and  not 
necessarily  to  the  responsibility  of  the  maker  of  the  bond.  Any 
other  rule  would  be  compelling  a  mortgagee  to  rely  upon  a  per- 
sonal obligation,  when  he  supposed  he  was  obtaining  the  security 
of  real  estate  for  the  loan  of  his  money." 

§  203.  Miscellaneous  examples — Where  a  second  mortgagee, 
being  in  possession  of  the  mortgaged  property,  known  to  him  to 
be  an  inadequate  security  and  the  mortgagor  being  known  to  be 
insolvent,  cut  timber  from  the  land,  thereby  lessening  its  value, 
the  holder  of  the  first  mortgage  seized  such  timber  and  converted 
it  to  his  own  use,  and  on  being  sued  for  such  conversion  was  held 
entitled  to  allege  the  foregoing  facts  as  a  valid  counter-claim.®^ 

In  a  case  where,  with  intent  to  injure  the  mortgagee's  security, 
the  owner  of  a  chattel  mortgage  on  certain  hop-poles,  who  had 
parted  with  no  new  consideration  on  receiving  such  chattel  mort- 
gage, removed  them  from  the  land,  the  mortgagee  of  the  land  was 
held  justified  in  selling  the  poles  under  a  judgment  for  deficiency 
obtained  on  a  foreclosure  of  his  mortgage.  It  was  said  that  an 
action  of  trover  could  have  been  sustained,  and  that  the  rule 
in  this  State,  which  considers  a  mortgage  of  real  estate  as  creat- 
ing a  lien  rather  than  vesting  a  title,  does  not  change  this  ques- 
tion.''** It  may  be  remarked  that  if  trover  could  be  sustained, 
so  also  could  replevin,  and  it  has  been  held  in  Rhode  Island  that 
a  mortgagee  may  maintain  replevin  against  a  mortgagor  in  pos- 
session for  wood  and  timber  cut  upon  the  mortgaged  estate  in 

68  92  App.  Div.  143;  86  N.  Y.  70  Sullivan  v.  Toole,  26  Hun,  203, 
Supp.  1098.  citing   Watson   v.   Hunter,   5   Johns. 

69  Carpenter  v.  Manhattan  Life  Ch.  169.  See  also  Holland  v.  Hodg- 
Ins.  Co.,  93  N.  Y.  552,  affi'g  22  Hun,  son,  L.  E.  7  C.  P.  328. 

49. 
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waste  of  the  same  and  in  substantial  diminution  of  the  security.'^ 
Under  the  theory  of  mortgages  which  prevails  in  this  State  and 
pursuant  to  which  a  mortgage  is  not  a  title,  but  a  lien,  and  that 
without  any  right  to  possession,  it  may  be  doubted,  notwithstand- 
ing the  case  of  the  hop-poles  already  cited,  as  to  whether  any 
action  in  the  nature  either  of  trover  or  replevin  would  lie  by 
the  mortgagee,  his  remedy  being  an  action  for  damages  in  the 
nature  of  an  action  on  the  case.^^ 

It  has  been  held  that  timber,  posts,  rails,  and  cord-wood  made 
•from  trees  on  the  mortgaged  premises  fraudulently  cut  down  by 
the  mortgagor  after  the  commencement  of  the  foreclosure  and 
removed  to  neighboring  lands,  may  be  sold  to  make  up  any  de- 
ficiency in  the  mortgage  debt  after  the  sale  of  the  land.''^  And 
"when,  after  a  decree  of  foreclosure  against  an  insolvent  corpora- 
tion, it  quarried  stone  on  the  premises,  which  stone  still  remained 
on  the  ground,  it  was  held  that  as  between  the  mortgagor  and 
mortgagee  such  stone  was  subject  to  the  mortgage.'^* 

After  the  foreclosure  of  a  senior  mortgage  and  a  sale  there- 
under, it  is  unnecessary  for  a  junior  mortgagee  to  foreclose  and 
sell  under  his  mortgage  in  order  to  maintain  an  action  against  a 
grantee  of  the  mortgagor  for  an  injury  to  his  mortgage  interest.'''' 

71  Waterman  v.  Matteson,  4  E.  I.  73  Higglns  v.  Chamberlin,  32  N.  J. 
439.  Eq.  566. 

72  Peterson  v.  Clark,  15  Johns.  74  American  Trust  Co.  v.  North 
205;  Wilson  v.  Maltby,  59  N.  Y.  126.  Belleville  Quarry  Co.,  31  N.  J.  Eq.  89. 
See  also  Hill  v.  Gwin,  51  Cal.  47;  75  Wharton  v.  Webster,  56  Wis. 
Clark    V.     Eeyburn,     1     Kans.     281;  356.  N.  W. 

Kirchner  v.  Schalk,  39  N.  J.  L.  335. 
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§  204,  Validity  of  mortgages  for  future  advances Mortgages 

may  be  given  to  secure  any  valid  debts  or  obligations,  and  they 
may  as  well  be  given  to  secure  future  advances  or  contingent  debts 
as  those  which  already  exist  and  are  certain  and  due.  It  is  not 
necessary  that  such  a  mortgage  should  express  that  object  on 
its  face,  it  being  sufficient  that  the  extent  of  the  intended  lien  is 
clearly  defined.-' 

The  giving  of  a  mortgage  to  secure  future  advances  by  a  debtor 


1  Craig  V.  Tappin,  2  Sandf.  Ch.  78, 
holding,  however,  that  the  omission 
to  state  the  object,  renders  the  mort- 
gage liable  to  suspicion,  and  imposes 
upon  the  mortgagee  stricter  proof  of 
the  payment  of  the  consideration. 

Farr  v.  Nichols,  132  N.  Y.  327;  30 
N.  E.  834;  McPherson  v.  Rollins, 
107  N.  Y.  316;  14  N.  E.  411,  12  St. 
R.  488;  27  W.  D.  402;  Ackerman  v. 
Hunsicker,  85  N.  Y.  43;  Brown  v. 
Kiefer,  71  N.  Y.  610;  Robinson  v. 
Williams,  22  N.  Y.  383;  Truscott  v. 
King,  6  N.  Y.  160;  Bank  of  Utica 
V.  Finch,  3  Barb.  Ch.  297 ;  Monell  v. 
Smith,  5  Cow.  441 ;  Livingston  v. 
Mclnlay,  16  Johns.  165;  BrinckerhoflE 
V.  Marvin,  5  Johns.  Ch.  320 ;  Barry  v. 


Merchants'  Exchange  Co.,  1  Sandf. 
Ch.,  280,  314;  Lansing  v.  Woolworth, 
1  Sandf.  Ch.  43;  Walter  v.  Snediker, 
Hoff.  Ch.  145.  See  also  Jones  v. 
Guaranty  etc.,  Co.,  101  U.  S.  622; 
Conrad  v.  Atlantic  Ins.  Co.,  1  Pet. 
386,  477;  United  States  v.  Hooe,  3 
Cranch  73;  Leeds  v.  Cameron,  3 
Sumn.  448;  Collier  v.  Faulk,  69  Ala. 
58;  Boswell  v.  Goodwin,  31  Conn. 
74;  Hubbard  v.  Savage,  8  Conn.  215; 
Bank  v.  Morsell,  1  MacArthur,  155; 
Nelson  v.  Boyce,  7  J.  J.  Marsh,  401; 
23  Am.  Dec.  411;  Commercial  Bank  v. 
Cunningham,  24  Pick.  270;  Berry  v. 
O'Conner,  33  Minn.  29;  21  N.  W. 
840;  Hook  V.  Creamer,  34  N.  J.  Eq. 
181;    Lyle  v.   Ducomb,  5  Binn.  585. 
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in  failing  circumstances  is  not,  in  itself,  proof  of  a  fraudulent 
intent.^  The  mortgagee  in  such  a  case  is  a  purchaser  for  value, 
and  his  rights  are  not  affected  by  a  prior  unrecorded  mortgage.^ 
But  when  such  a  mortgage  is  executed  in  contemplation  of  in- 
solvency for  an  amount  in  excess  of  the  indebtedness  from  the 
mortgagor  to  the  mortgagee,  this  throws  upon  the  mortgagee  the 
burden  of  proving  the  honesty  of  the  transaction.* 

§  205.  Parol  evidence — In  order  that  a  mortgage  for  future  ad- 
vances or  liabilities  may  be  valid,  it  is  not  absolutely  necessary  that 
the  purpose  and  object  of  the  security  should  be  set  out  in  the 
mortgage  itself,  or  in  the  defeasance,  although  such  a  course  is  the 
more  direct  and  open  one,  and  is  calculated  to  prevent  the  rais- 
ing of  questions  by  junior  purchasers  or  incumbrancers.  It  is 
a  general  rule  that  parol  evidence  cannot  be  given  to  contradict  or 
deny  written  evidence,  but  to  this  rule  there  are  some  exceptions. 
Parol  evidence  may  be  given  to  contradict  or  explain  a  mere  receipt, 
and  this  rule  was  long  since  applied  to  the  acknowledgment  of 
the  receipt  of  the  consideration  expressed  in  a  deed.^ 

In  McCrea  v.  Purmort  (16  Wend.  460),  the  English  and 
American  cases  were  largely  considered,  and  it  was  held  that  it 
might  be  shown  that  the  consideration  was  iron,  of  a  specified 
quantity,  valued  at  a  stipulated  price,  instead  of  money  paid, 
as  expressed  in  the  deed.  And  it  was  said  in  the  opinion  that  the 
cases  decided  surrendered  the  consideration  clause  to  the  utmost 
latitude  of  inquiry,  whenever  this  should  become  material  to  a  per- 
sonal action  between  the  parties.® 

As  was  said  by  Maeshall,  Ch.  J.,  in  Shirras  v.  Craig  (1 
Cranch,  34),  "  it  is  not  to  be  denied  that  a  deed  which  misrepre- 
sents the  transaction  it  recites,  and  the  consideration  on  which  it 
is  executed,  is  liable  to  suspicion,  and  it  must  sustain  a  rigorous 
examination.  It  is  always  advisable  fairly  and  plainly  to  state 
the  truth,  but  if,  upon  investigation,  the  real  transaction  should 
appear  to  be  fair,  though  somewhat  variant  from  that  which  is 
described,  it  would  seem  to  be  unjust  and  unprecedented  to  de- 

2  Newkirk  v.  Newkirk,  56  Mich.  Lombard  v.  Dows,  66  Iowa,  243 ;  23 
525.  N.  W.  649. 

3  Moore  v.  Eagland,  74  N,  Car.  5  Shephard  v.  Little,  14  Johns. 
343.  210;  Bowen  v.  Bell,  20  Johns.  338. 

4  Tripp   V.  Vincent,  8  Paige,   176;  6  See   also    Hebbard   v.    Haughian, 

70  N.  y.  54. 
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prive  the  person  claiming  under  the  deed  of  his  real  quitable 
rights,  unless  it  be  in  favor  of  a  person  who  has  been,  in  fact,  in- 
jured and  deceived  by  the  misrepresentation."  ^ 

It  has  been  adjudged,  in  several  cases,  that  parol  evidence  is 
admissible  to  show  the  purpose  and  intent  for  which  a  mortgage 
was  executed,  though  upon  its  face  it  should  appear  to  be  for 
the  payment  of  a  specified  sum  of  money.  It  may  be  shown  that 
.its  purpose  was  security  for  future  advances  or  responsibilities, 
or  for  balances  which  might  be  due  from  time  to  time.* 

A  mortgage  purporting  to  be  given  for  a  note,  may  be  shown  to 
have  been  given  for  indemnity  only.® 

A  mortgage  for  a  specific  sum  may  be  shown  to  be  intended  as 
security  for  a  general  balance  of  accounts  or  anticipated  dealings, 
by  the  terms  of  a  receipt  for  the  security,  given  by  the  mort- 
gagee and  accepted  by  the  mortgagor  at  the  time  of  its  delivery.^** 

Parol  evidence  is  also  admissible  to  show  that  the  mortgage 
was  given  to  secure  advances  to  be  made  by  a  party  not  named 
in  the  mortgage,-' -"^  or  to  a  person  other  than  the  mortgagor.  ^^ 

§  206.  When  no  sum  is  mentioned — If  no  sum  be  mentioned, 
but  if  the  purpose  of  the  mortgage  is  stated  to  be  to  secure  the 
payment  of  all  future  advances,  or  of  all  liabilities  of  a  certain 
kind  to  be  hereafter  incurred,  this  will  be  sufficient,  for,  in  a 
technical  sense,  that  is  certain  which  can  be  made  certain,^  ^  and 
if  the  instrument  is  sufficiently  certain  to  be  valid  against  the 
mortgagor,  it  will  also  be  equally  valid  as  against  all  persons  claim- 
ing under  him.^* 

7  See  also  Craig  v.  Tappin,  2  10  Brackett  v.  Sears,  15  Mich.  244. 
Sandf.  Oil.  78.  11  Hall  v.  Crouae,  13  Hun,  557. 

8  Mabvin,  J.,  in  McKinster  v.  Bab-  12  Commercial  Bank  y.  Cunning- 
cock,  26  N.  Y.  378,  380;  Farr  v.  ham,  24  Pick.  270;  35  Am.  Dec.  322. 
Nichols,  132  N.  Y.  327;  30  N.  E.  834;  13  Robinson  v.  Williams,  22  N.  Y. 
Bank  of  Utiea  v.  Finch,  3  Barb.  Ch.  380;  Miller  v.  Loekwood,  32  N.  Y. 
293;  Hall  v.  Crouse,  13  Hun,  557.  299;  Monell  v.  Smith,  5  Cow.  441; 
See  also  Lawrence  v.  Tucker,  23  How.  Kramer  v.  The  Trustees  of  the  Farm- 
14;  Brewster  v.  Clamfit,  33  Ark.  72;  er's  Bank,  15  Ohio,  253.  See  also 
Tully  T.  Harloe,  36  Cal.  302;  Bacon  Collier  v.  Faulk,  69  Ala.  58;  Machette 
V.  Brown,  19  Conn.  29;  Darst  v.  T.  Warless,  1  Colo.  225;  Ketehum  v. 
Gale,  83  111.  136;  Collins  v.  Carlile,  Jauncey,  23  Conn.  127;  Loews  v.  Do 
13  111.  254;  Foster  v.  Reynolds,  38  Forest,  20  Conn.  442;  Merrills  v. 
Mo.  553;  Bell  v.  Fleming's  Ex'r.,  12  Swift,  18  Conn.  266;  Insurance  Co. 
N.  J.  Eq.  13;  Griffin  v.  N.  J.  Oil  Co.,  v.  Brown,  11  Mich.  266;  Witzinski 
11  N.  J.  Eq.  49;  Hendrix  v.  Gore,  8  v.  Everman,  51  Miss.  841;  McDaniels 
Oreg.  406.  v.  Colvin,  16  Vt.  300. 

9  Morrill  v.  Morrill,  53  Vt.  74.  14  Youngs  v.  Wilson,  27  N.  Y.  351. 
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An  absolute  deed,  intended  as  security  for  future  advances  or 
responsibilities,  is  valid  as  a  mortgage,  and  the  purpose  for  which 
it  was  given  may  be  shown  by  parol.  ^^ 

A  mortgage  given  to  a  bank  to  secure  the  indebtedness  of  the 
mortgagor  to  the  bank  for  all  negotiable  instruments  discounted 
by  the  bank  for  his  benefit  and  for  all  sums  of  money  due  from 
him  to  the  bank  upon  any  account  whatever  must  be  regarded 
as  a  commercial  instrument  and  must  be  construed  as  ordinary 
commercial  men  would  understand  the  language  used.  In  com- 
mercial intercourse  a  firm  is  regarded  as  an  entity  or  body  dis- 
tinguished from  the  individual  members ;  so  such  a  mortgage  was 
held  to  secure  only  the  mortgagor's  individual  obligations  to  the 
bank  and  not  the  obligations  of  a  firm  of  which  he  subsequently 
became  a  member.^® 

§  207.  Examples. — In  Shirras  v.  Crcdg  (7  Cranch,  34),  a  mort- 
gage purported  to  secure  a  debt  of  £30,000  sterling  to  all  the 
mortgagees.  It  was  shown  by  parol  evidence  that  the  intent  and 
purpose  of  the  mortgage  was  to  secure  different  sums  due  at  the 
time  to  different  mortgagees,  and  advances  afterward  to  be  niade 
and  liabilities  to  be  incurred  to  an  uncertain  amount. 

In  Bank  of  Utica  v.  Finch  (3  Barb.  Ch.  293),  a  mortga_ge 
for  $30,000  was  recorded,  and  it  was  held  that  the  holder  might 
show  that  it  was,  as  a  matter  of  fact,  made  as  security  for  future 
advances,  and  that  he  might  be  secure  in  his  lien  to  the  extent  of 
his  advances  within  that  amount,  except  as  such  lien  might  be 
affected  by  the  equities  of  subsequent  grantees  or  incumbrancers 
attaching  previous  to  any  advance. 

In  Truscott  v.  King  (6  IST.  Y.  [2'Seld..J  147),  a  judgment  was 
confessed  for  $20,000.  It  was  shown  by  parol  evidence  that  the 
purpose  of  the  judgment  was  security  for  future  advances. 

In  McKinster  v.  Babcoch  (26  IST.  Y.  378),  a  chattel  mortgage 
recited  that  the  mortgagor  was  indebted  to  the  mortgagee  in  the 
sum  of  $1,000,  being  for  money  advanced,  and  that  the  mortgage 
was  made  to  secure  said  debt.  It  was  shown  by  parol  evidence 
that  the  real  consideration  of  the  mortgage  was  the  indorsement 
by  the  mortgagee  of  the  mortgagor's  note  for  $1,000,  and  of  other 

15  Harper's    Appeal,    64    Pa.    St.  16  Bank  of  Buffalo  v.   Thompson, 

315;  Feesler's  Appeal,  75  Pa.  St.-483;-*    121  N.  Y.  280;  24  N.  E.  473. 
Myers's  Appeal,  42  Pa.  St.  518;  Kline 
V.  McGuckln,  25  N.  J.  Eq.  433. 
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notes  which  were  substituted  therefor;  and  the  mortgage  was  en- 
forced for  the  amount  which  the  mortgagee  subsequently  paid 
on  account  of  such  indorsements. 

In  Brown  v.  Kiefer  (71  N.  Y.  610.),  a  chattel  mortgage  for 
$5,000  was  given,  payable  on  demand,  which  was  intended  by  the 
parties  to  secure  present  and  future  indebtedness.  It  was  held  to 
be  valid,  not  only  as  between  the  parties,  but  also  as  against  credi- 
tors. 

In  Price  v.  Orover  (40  Md.  102),  a  mortgage  for  $30,000, 
proved  by  parol  to  be  to  indemnify  the  mortgagee,  who  was  a 
broker,  against  loss  in  carrying  a  specified  number  of  shares  of 
stock,  was  held  valid. ■'^ 

In  Simons  v.  First  National  Bank  (93  N.  Y.  269),  the  mort- 
gage recited  a  consideration  of  $5,000,  and  the  condition  was  as 
follows :  "  This  grant  is  intended  as  collateral  security  for  the 
payment  of  any  indebtedness  of  the  said  first  parties  to  the  said 
party  of  the  second  part,  by  note  or  otherwise ;  and  whenever  the 
said  first  party  shall  have  paid  all  such  indebtedness,  this  mort- 
gage shall  become  null  and  void;  which  said  sums,  principal  and 
interest,  the  said  parties  of  the  first  part  hereby  covenant 
and  agree  to  pay  to  the  party  of  the  second  part,  in  the  manner  and 
at  the  time  or  times  aforesaid,  and  this  conveyance  shall  be  void 
if  such  payment  be  made  as  herein  specified."  ^^ 

A  mortgage  to  indemnify  an  indorser  of  "  a  note  of  $2,000, 
made  payable  to  the  order  of  the  grantor,  and  by  him  signed  and 
indorsed,"  is  sufficiently  certain,  and  the  note  may  be  identified 
by  parol.  ^® 

§  208.  Construction — The  rules  applicable  to  the  construction 
of  all  writings  will  control  as  to  mortgages  for  future  advances, 
but  in  cases  where  the  language  is  ambiguous  the  courts  lean 
toward  a  construction  which  will  furnish  to  the  creditor  the  most 
complete  indemnity.  Thus,  if  the  condition  of  the  mortgage  is 
broad  enough  to  cover  future  claims,  and  the  language  used  does 
not  forbid  its  application  to  existing  debts  and  liabilities  as  well, 
both  may  be  collected  under  it.^" 

17  Brinkmeyer  v.  Helbling,  57  Ind.  Mowry  v.  Sanborn,  68  N.  Y.  153,  154. 
435.  IQGoddard    v.    Sawyer,    9    Allen 

18  See  condition  of  a  mortgage  (Mass.)  78;  Benton  v.  Sumner,  57 
to  secure  a  general  balance  for  notes,  N.  H.  117. 

drafts,    or    other   commercial    paper.  20  Page  v.  Ordway,  40  N.  H.  253. 
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Where  the  condition  of  a  mortgage  deed  provided  for  payment 
by  the  mortgagor  to  the  mortgagee  in  these  words :  "  also  what  I 
may  owe  him  on  book,"  and  it  appeared  that  there  was  no  account 
at  the  time,  it  was  held  that  the  condition  referred  to  future 
accruing  accounts.  ^'• 

Where  a  mortgage  was  given  to  secure  a  note  for  $5,500,  and 
such  advances  as  there  had  been  or  might  be  made  within  two 
years,  not  to  exceed  in  all  an  indebtedness  of  $6,000,  and  ad- 
vances were  made,  the  mortgage  was  held  good  to  cover  the  ad- 
vances and  the  note  for  $5,500.^^ 

A  mortgage  expressed  to  be  "  given  to  secure  whatever  indebted- 
ness may  at  any  time  exist  from  the  mortgagor  to  the  mortgagee," 
includes  an  obligation  incurred  by  the  mortgagor  by  indorsing 
the  note  of  a  third  person.  ^^ 

A  mortgage  expressed  to  be  "  executed  as  a  continuing  security 
for  an  amount  not  exceeding  $93,600,"  secures  future  advances 
although  the  mortgagor  was  at  the  time  of  its  delivery  indebted 
to  the  mortgagee  in  a  greater  sum.^^ 

A  mortgage  drawn  to  cover  any  demands  held  by  the  mort- 
gagee against  the  mortgagor  will  not  authorize  the  mortgagee  to 
buy  up  claims  against  the  mortgagor  and  enforce  them,  unless  such 
an  intent  is  very  clearly  expressed  in  the  mortgage.^^ 

Where  the  purpose  of  the  security  appears  upon  its  face,  only 
that  purpose  can  be  accomplished  by  it,^®  and  if  the  limit  of 
the  amount  for  which  it  is  to  stand,  or  of  the  time  within  which 
the  advances  are  to  be  made,  is  specified,  that  amount  cannot  be 
exceeded,  and  advances  made  after  the  time  stipulated  for  will 
not  be  secured.  ^^ 

§  209.  Agreement  for  further  advances  made  subsequent  to  mort- 
gage.— ^When  a  mortgage  is  made  in  the  form  of  an  absolute  deed, 
the  agreement  of  defeasance  being  in  parol,  it  is  competent,  as 
between  the  parties,  that  the  transfer  should  be  allowed  to  stand 
as  security  for  further  debts  or  advances  subsequently  incurred, 
even  though  the  terms  of  redemption  contemplated  when  the  con- 

21  McDaniels  v.  Colvin,  16  Vt.  25  Lashbrooks  v.  Hatheway,  52 
300;  42  Am.  Dec.  512.  Mich.   124. 

22  Lawrence  v.  Tucker,  23  How.  26  Townsend  v.  Empire  Stone 
(U.   S.)    14.  Dressing  Co.,  6  Duer,  208.     See  also 

23  First  Nat.  Bank  of  Paterson  v.  Bell  v.  Radcliff,  32  Ark.  645. 
Byard,  26  N.  J.  Eq.  255.  27  Miller  v.  Whittier,  36  Me.  577. 

24  Fassett  v.  Smith,  23  N.  Y.  252. 
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veyance  was  first  made  did  not  provide  for  such  subsequent  de- 
mands. Indeed,  if  nothing  be  said,  the  presumption  would  be, 
in  such  a  case,  that  the  new  credits  or  advances  were  given  or 
made  by  the  creditor  on  the  faith  of  the  security  in  his  hands. 
It  was  a  rule  of  the  civil  law  that  if  a  debtor  pledged  property 
to  secure  a  debt,  and  afterward  another  debt  was  contracted,  the 
creditor  might  retain  for  both  debts,  provided  that  there  was  noth- 
ing to  negative  the  presumption  of  an  implied  contract  that  the 
pledge  should  be  so  applied,^*  and  there  is  strong  reason  to  en- 
force the  same  rule  in  cases  where  the  jurisdiction  of  equity  is 
invoked  to  enforce  a  redemption  of  lands  which  had  in  form  been 
absolutely  conveyed. 

But  when  the  mortgage  recites  the  debts  which  it  is  made  to 
secure,  there  is  no  implication  of  an  intention  to  secure  any  further 
debt.  In  such  a  case,  an  agreement  made  subsequently  to  the  exe- 
cution of  the  mortgage,  that  it  shall  stand  for  a  new  debt,  would 
not  have  any  binding  force,  even  as  between  the  parties,  for  the 
instrument  speaks  for  itself,  and  the  written  evidence  of  one 
contract  cannot,  upon  any  principle,  be  sustained  as  evidence  of 
another.  The  lien,  as  created  by  the  mortgage  for  the  payment 
of  one  debt,  ceases  by  the  satisfaction  of  that  debt,  and  a  new 
lien  can  only  be  created  by  a  new  grant.^*  So,  where  a  mortgage 
was  made  to  a  member  of  a  firm  as  trustee  for  himself  and  his  co- 
partners, as  security  for  advances  thereafter  to  be  made  by  that 
firm,  it  was  held  not  to  operate  as  security  for  advances  or  credits 
given  by  a  new  firm  formed  in  part  of  members  of  the  old.^" 

While  there  may  be  some  question  as  to  the  effect  of  an  agree- 
ment made  subsequent  to  the  execution  of  a  mortgage  for  holding 
it  as  security  for  new  advances,  as  between  the  parties  to  such  an 
agreement,  there  can  be  no  question  as  to  its  effect  as  against  junior 
purchasers  or  incumbrancers.  As  to  them,  a  mortgage  which  has 
been  paid  cannot  be  revived  as  a  lien,  and,  whether  they  have 
notice  of  their  rights  or  not,  ,  the  titles  or  liens  which  have 
once  vested  in  them  cannot  be  taken  from  them  without  their 
consent.^  ^ 

28  James  v.  Johnson,  6  Johns.  Ch.  293.  See  also  Johnson  v.  Anderson, 
417,  429.  See  also  Jarvis  v.  Rogers,  30  Ark.  745;  Pereival  v.  Gale,  40 
15  Mass.  389.  N.  J.  Eq.  440. 

29  Stoddard  v;  Hart,  23  N.  Y.  556;  30  Taylor  v.  Post,  30  Hun,  446. 
Hubbell    V.    Blakeslee,    8    Hun,   603;  31  Walker   v.   Snediker,   Hoff.   Ch. 
Bank  of  Utica  v.  Finch,  3  Barb.  Ch.  146;   Craig  v.  Tappin,  2  Sandf.  Ch. 

78,  83. 
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§  210.  A  mortgage  is  enforceaWe  only  for  the  amount  actually 
advanced  upon  it.^^  Such  amount  together  with  interest  also  limits 
the  amount  which  the  mortgagee  is  entitled  to  receive  from  the 
proceeds  of  a  foreclosure  sale,  though  he  may  have  advanced  a  sum 
in  excess  thereof.**  A  mortgage  given  by  a  married  woman  to 
indemnify  the  indorser  of  her  husband's  paper  is  in  no  manner 
for  the  benefit  of  the  holder  of  the  paper,  and  an  assignment  of 
such  a  mortgage  will  only  carry  the  right  to  recover  the  amount 
actually  paid  on  the  paper  by  the  mortgagee  up  to  the  time  of 
the  assignment ;  and  a  reassignment  of  the  mortgage  will  have  no 
effect  to  change  the  rule.** 

§  211.  Priority  of  mortgages  for  future  advances. — ^Where  a  mort- 
gage is  executed  to  secure  the  payment  of  future  advances,  it  being 
part  of  the  contract  under  which  the  mortgage  is  made,  that  the 
mortgagee  shall  make  the  advances  at  certain  definite  periods,  and 
that  the  mortgagor  shall  then  accept  them  and  pay  interest  upon 
them,  the  rights  of  the  parties  become  fixed  at  the  date  of  the  de- 
livery of  the  security,  and  the  mortgage  will  protect  the  mortgagee 
against  subsequent  incumbrancers  whose  rights  are  acquired  be- 
fore the  advances  are  actually  made ;  provided,  of  course,  such  sub- 
sequent incumbrancers  are  not  purchasers  for  value  without  notice 
either  from  the  public  records  or  otherwise.  In  such  a  case  the 
debt  is  present,  though  the  payment  is  future,  and  the  security  is 
as  valid  as  if  the  advances  were  made  at  its  date.*® 

The  circumstances  that  the  agreement  to  make  the  advances  is 
by  parol,  will  not  affect  the  mortgagee's  right.*^ 

The  same  rule  will  apply  where  a  mortgage  is  made  to  in- 
demnify the  mortgagee  from  becoming  a  surety  or  indorser,  and 
such  a  mortgage  will  have  priority  over  a  lien  subsequently 
acquired,  although  the  mortgagee  may  not  be  called  upon  to  pay 
anything  until  long  afterward.*'^ 

32  Vogan  v  Caminetti,  65  Cal.  by  Judge  Eedfield  ;  Rowan  v. 
438.  Sharpe's    Rifle    Mfg.    Co.,    29    Conn. 

33  MeComb  v.  Barcelona  Apart-  329 ;  Hubbard  v.  Savage,  8  Conn, 
ment  Ass'n.,  134  N.  Y.  598;  31  N.  E.  215;  Nelson  v.  Iowa  &  Eastern  R.  R. 
613;  45  St.  R.  784.  Co.,  8  Am.  R.  R.  Rep.  82;  Brinkmyer 

SiO'Hara  v.  Baum,  88  Penn.   St.  v.  Helbling,  57  Ind.  435;   Brinkmyer 

114.  V.  Browneller,  55  Ind.  487;  Witzinski 

35  Story's  Eq.  Jur.  §  1023c;  Griffin  v.  Everman,  51  Miss.  841. 

V.    Burtnett,    4  Edw.    673.     See   also  36  Piatt  v.   Grfeth,  27  N.  J.  Eq. 

Crane  v.  Deming,  7  Conn.  387;   Bos-  207. 

well  V.  Goodwin,  31  Conn.  74;  s.  c.  in  37  Ubler  v.  Semple,  20  N.  J.  Eq. 

12  Am.  Law  Reg.  79  and  note,  91,  92,  288. 
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So,  where  a  mortgage  is  given  to  secure  a  person  ■who  is  bound 
to  accept  drafts,  the  lien  of  the  mortgage  attaches  from  the  date  of 
the  obligation  to  accept.^® 

§  212.  Where  mortgagee  is  not  obligated  to  make  advances. — 
Other  questions  will  arise  when  the  mortgagee  is  not  obligated 
to  make  the  advances.  In  such  cases  the  mortgagee  holds  a  lien 
upon  the  land,  at  any  given  time,  for  the  actual  amount  of  his  ad- 
vances at  that  time  f^  but  if,  with  knowledge  of  a  subsequent  lien, 
he  makes  further  advances,  his  rights  as  to  the  new  advances  would 
be  inferior  to  such  subsequent  lien.*" 

The  rule  here  enunciated  has  been  defined  and  limited  by  the 
Court  of  Appeals  which  says  in  the  case  of  Hyman  v.  Haujf,  de- 
cided in  1893,*^  "  It  i^  quite  clear  that  it  (the  rule  stated)  can 
operate  only  against  a  security  for  future  advances  purely  and 
plainly  optional,  the  holder  of  which  has  actual  notice  of  a  sub- 
sequent mortgage  for  an  existing  debt  or  liability,"  and  later 
"  when  it  appears  as  matter  of  law,  from  an  inspection  of  the  in- 
strument, that  the  prior  mortgagee  may  decline  to  make  the  ad- 
vances at  his  pleasure,  without  taking  the  risk  of  subjecting  him- 
self to  damages  or  loss,  the  rule  can  be  defended  on  equitable  prin- 
ciples. But  where  the  obligation  to  advance  exists,  or  where  the 
right  to  decline  depends  on  facts  dehors  the  instrument,  and  which 
may  be  the  subject  of  dispute  or  contention,  the  holder  of  the  first 

asChoteau   v.   Thompson,   2   Ohio  Illinois,  11  111.  367,  381;  Brinkmyer 

St.  114.  V.   Brovmeller,   55   Ind.   487;    Nelson 

39  Eobinson  v.  Williams,  22  N.  Y.  v.  Boyce,  7  J.  J.  Marsh,  401 ;  23  Am. 

380;  Bissell  v.  Kellogg,  60  Barb.  617,  Dec.  411;  Barnard  v.  Moore,  90  Mass. 

affi'd  65  N.  Y.   432;   Brinckerhoff  v.  (8  Allen)  466;  Ladue  v.  Detroit,  etc., 

Marvin,  5  Johns.  Ch.  320,  327;  Craig  R.    E.    Co.,    13    Mich.    380;    Heintze 

V.'  Tappin,  2  Sandf.  Ch.  90;  Lansing  v.  Bentley,  34  N.  J.  Eq.  562;  Sayre  v. 

V.  Woodworth,  1  Sandf.  Ch.  45.     See  Hewes,  32  N.   J.   Eq.   652;    Ward  v. 


also  Schulze  v.  Bolting,  8  Biss.  174 
Ketchum  v.  Jauneey,  23  Conn.  127 
Lewis  V.  DeForest,  20  Conn.  442 
Merrills  v.  Swift,  18  Conn.  266 
Ward  V.  Cooke,  17  N.  J.  Eq.  93 
Kramer     v.     Trustees     of     Farmers' 


Cooke,  17  N.  J.  Eq.  93;  Bell  v. 
Fleming,  1  Beasley,  1,  16;  Appeal  of 
the  Bank  oi  Commerce,  44  Pa.  St. 
423 ;  ■  Bank  of  Montgomery  County's 
Appeal,  36  Pa.  St.  172;  National 
Bank    v.    Gunhouse,    17    S.    C.    489; 


Bank,  15  Ohio  253.  Hopkinson  v.  Rolt,  9  H.  L.  Cas.  514. 

40  Brinckerhoff  V.  Marvin,  5  Johns.  Story'a  Eq.   Jur.   §   1023c;    2   Am. 

Ch.  320,  327;   Robinson  v.  Williams,  Law  Reg.  N.  S.  12. 

22    N.    Y.    380.     See    also   Ripley   v.  41  Hyman  v.  Hauff,  138  N.  Y.  48 

Harris,  3  Biss.  199;  Boswell  v.  Good-  (opinion   by   O'Beien,   J.);    afS'g.   2 

win,  31  Conn.  74;   Frye  v.  Bank  of  Misc.  R.  388. 
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security  is  warranted  in  making  the  advances  in  reliance  upon  his 
mortgage."  And  again,  "  all  the  cases  hold  that  the  principle  does 
not  apply  when  a  party  subjects  himself  to  damages  by  declining 
to  perform  or  to  make  the  advances,  and,  if  not,  why  should  it 
apply  to  a  case  where  the  loss  of  the  profit  or  fruits  of  the  con- 
tract must  follow  a  failure  or  omission  to  perform." 

A  mortgage  for  future  advances  is  prior  as  a  lien,  for  all  ad- 
vances made  thereunder  within  the  limit,  to  a  judgment  recovered 
subseauent  to  the  giving  of  the  mortgage,  though  the  advances  were 
made  after  the  recovery  of  the  judgment,  but  without  notice  of  it.*^ 

§  MZ.  Notice  to  charge  mortgagee — The  question  still  remains 
as  toj  what  notice  is  sufficient  to  charge  the  mortgagee  with  know- 
ledge of  the  rights  of  the  incumbrancer  subsequent  to  his  mortgage, 
and,  as  to  this  point,  there  has  been  some  diversity  of  opinion.  It 
cannot  be  claimed  thg,t,  in  the  absence  of  any  notice,  either  actual 
or  constructive,  such  a  prior  incumbrancer  will  be  subordinated.*^ 
And  on  the  other  hand  there  is  no  question  that  actual  personal 
notice  is  sufficient.  The  authorities  differ  as  to  whether  the  re- 
cording of  the  subsequent  incumbrance  is  notice  to  the  holder  of 
the  mortgage  of  earlier  date,  so  far  as  advances  which  may  there- 
after be  made  by  him  are  concerned.  On  the  one  hand,  it  has  been 
said  that  the  record  of  the  prior  mortgage  should  put  the  junior 
incumbrancer  upon  inquiry,  and  that  it  is  for  him  to  be  diligent 
in  guarding  his  rights,**  while,  on  the  other,  it  has  been  held  that 
the  person  holding  the  prior  mortgage  should  .be  bound  by  the 
notice  contained  in  the  public  records  at  the  time  when  the  advance 
is  actually  made.*^ 

In  this  State  it  was  held  at  two  General  Terms  that  a  mfert- 
gage  was  only  valid  for  the  amount  actually  advanced  at  any  given 

42  Williams  v.  Gilbert,  37  N.  J.  field,  12  Am.  Law  Eeg.  79;  Mc- 
Eq.  84.  Daniels  v.  Colvin,  16  Vt.  300;  42  Am. 

43  Farr  v.  Nichols,  132  N.  Y.  327;       Dee.  512. 

30  N.  E.  834.  45  Ledyard  v.  Butler,  9  Paige  132. 

44  Bank  of  Montgomery  County's  See  also  Boswell  v.  Goodwin,  31 
Appeal,  36  Pa.  St.  170;  Ward  v.  Conn.  74;  Ladue  v.  Detroit  &  Mil- 
Cooke,  17  N.  J.  Eq.  93;  Wilson  v.  waukee  R.  E.  Co.,  13  Mich.  380;  Par- 
Eussell,  13  Md.  495;  Nelson  V.  Boyce,  mentier  v.  Gillespie,  9  Pa.  St.  86; 
7  J.  J.  Marsh  (Ky.)  401.  See  Trus-  Ten  Hoven  v.  Kerns,  2  Pa.  St.  96.  So 
eott  V.  King,  6  Barb.  346;  S.  C.  rev'd  held  under  peculiar  language  of  the 
6  N.  Y.  (2  Seld.)  147.  Article  by  Ohio  statute.  Spader  v.  Lawler,  17 
Judge    Mitchell    in    11    Am.    Law  Ohio,  371;  49  Am.  Dec.  461. 

Eeg.  N.  S.  273;  note  by  Judge  Eed- 
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time,  and  that  a  junior  incumbrancer  acquired  a  lien  as  of  the- . 
date  of  the  recording  of  his  security,  which  would  take  precedence 
of  advances  subsequently  made  upon  the  older  lien,  who  was, 
in  common  with  all  other  persons,  bound  by  the  notice  given  by 
the  public  records.  These  cases  cited  and  approved  the  reason- 
ing on  this  point  contained  in  the  first  edition  of  this  work.*® 
But  the  Court  of  Appeals  has  settled  the  question  in  Acherman 
V.  Hunsicher  (85  K  Y.  43;  39  Am.  K  621,  rev'g  s.  c.  21  Hun, 
53),  by  determining  that  a  party  who  takes  a  mortgage  to  secure 
further  optional  advances,  upon  recording  his  mortgage,  is  pro- 
tected against  intervening  liens  for  advances  made  upon  the  faith 
and  within  the  limits  of  the  security,  until  he  has  notice  of  such 
intervening  lien,  and  that  the  recording  of  the  subsequent  lien 
is  not  constructive  notice  to  him.  The  opposite  rule  is  said  to 
impose  the  burden  of  diligence  upon  the  wrong  person.  The  party 
taking  the  subsequent  security  may  protect  himself  by  notice,  and, 
as  is  said  by  Mr.  Jarman  in  his  notes  to  "  Bytherwood's  Convey- 
ancing " :  "  No  person  ought  to  accept  a  security  subject  to  a 
mortgage  authorizing  future  advances  without  treating  it  as  an- 
actual  advancement  to  that  extent."  *'' 

§  214.  Extent  of  lien  as  against  the  grantee  of  the  mortgagor 

A  purchaser  of  the  equity  of  redemption  of  mortgaged  property 
who  takes,  subject  to  a  mortgage,  the  entire  amount  of  which  is 
allowed  to  him  out  of  the  consideration,  has  nothing  to  do  with 
the  bargain  out  of  which  the  mortgage  arose  or  as-  to  whether  the 
amount  secured  by  it  has  already  been  or  is  intended  to  be  ad- 
vanced; in  either  event  he  must  allow  his  estate  to  be  subjected 
to  the  full  amount  of  the  mortgage  lien,  for  that  was  his  bargain.*® 

Where  a  grantee  takes  subject  to  a  mortgage  for  advances, 
which  the  mortgagee  has,  for  a  consideration,  agreed  to  make  on 
the  performance  of  certain  specified  conditions,  the  mortgage  is  a 
lien  for  the  full  amount,  though  the  advances  have  not  been  made, 
because  the  mortgagee  has  agreed  to  make  them,  and  has  assumed 
a  liability  on  the  faith  of  the  security.*® 

But  if  the  mortgage  is  for  voluntary  advances,  a  stipulation  in 

46Ketcham  v.  Wood,  22  Hun,  64;  rev'g  25  How.  Pr.  327;  44  Barb.  14; 
Ackerman  v.  Hunsicker,  21  Hun,  53.      37  Barb.  587;   Ritter  v.  Phillips,  53 

47  See   also   Jones'   Ex'r   v.    State      N.  Y.   588. 

Banking  Co.,  34  N.  J.  Eq.  543.  49  Cox  V.  Hoxie,   115  Mass.  120. 

48  Freeman  v.  Auld,  44  N.  Y.  50, 
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the  conveyance  of  the  equity  of  redemption  to  the  effect  that  the 
property  is  subject  to  the  mortgage,  will  not  operate  to  give  the 
mortgage  any  force  beyond  the  amount  actually  advanced  upon  it ; 
the  property  will  be  subjected  to  the  lien  as  it  really  exists  and 
to  no  greater  extent.^" 

It  must  be  borne  in  mind,  however,  that  the  recording  of  the 
deed  is  not  notice  to  the  mortgagee,  who  may  continue  to  increase 
his  lien  by  making  new  advances  until  he  shall  receive  actual  notice 
of  the  transfer.^  ^ 

§  215.  Becording  of  mortgages  for  future  advances The  record 

does  not  always  show,  neither  is  it  intended  to  show,  the  amount 
actually  due  or  unpaid  on  a  naortgage.  It  only  shows  the  utmost 
amount  or  sum  which  the  mortgage  was  intended  to  secure,  and  the 
only  remedy  for  a  purchaser  or  incumbrancer,  even  in  ordinary 
cases,  on  finding  a  large  mortgage  ahead  of  him,  is  to  ascertain, 
by  inquiry  from  the  mortgagee,  who  is  bound  to  state  his  claims 
fairly,  what  amount  is  actually  owing  or  unpaid  upon  it.®^ 

If  a  mortgage  for  future  advances  shows  upon  its  face  the  ob- 
ject for  which  it  is  given,  the  recording  of  it  will  put  a  bona  fide 
purchaser  or  incumbrancer  upon  inquiry,  and  an  application  to 
the  mortgagee  will  enable  him  to  ascertain  the  extent  of  the  claims 
made  under  it.®^  If  the  mortgage  be  nominally  for  the  payment 
of  a  certain  sum  of  money,  it  cannot  be  shown  to  have  been  in- 
tended as  a  lien  for  a  greater  amount,  and  moneys  not  mentioned 
in  the  mortgage  cannot  be  covered  by  it  to  the  prejudice  of  subse- 
quent liens.^* 

50  Russell  V.  Kinney,  1  Sand.  Ch.  Y.    354;    Witzinski    v.    Everman,    51 

34;   Jewell  v.  Harrington,   19  Wend.  Miss.    841.     See,    contra,    Babcock   v. 

471;    Hartley    v.    Tatham,    26    How.  Bridge,  29  Barb.  427. 

Pr.  158;   1  Eobt.  246;  Lester  v.  Bar-  SATruscott  v.   King,   6  N.   Y.    (2 

ron,  40  Barb.  297.     See  also  Ladue  v.  Seld.)     147;    Murray    v.    Barney,    34 

Detroit   &  Milwaukee   R.   E.   Co.,    13  Barb,   336;    St.   Andrew's   Church   v. 

Mich.  380.  Tompkins,  7  Johns.  Ch.  14;   Bank  of 

SlAckerman  v.   Hunsicker,   85  N.  Utica    v.    Finch,    3    Barb.    Ch.    293; 

Y.  43;  39  Am.  R.  621,  rev'g  21  Hun,  Walker   v.    Snediker,   Hoff.    Ch.    145. 

53.  See    also    Pettibone    v.    Griswold,    4 

52  Craig  v.  Tappin,  2  Sandf.  Ch.  Conn.  158;  Stoughton  v.  Pasco,  5 
78.  Conn.    442;    Shepard    v.    Shepard,    6 

53  Youngs  v.  Wilson,  27  N.  Y.  Conn.  37 ;  Hubbard  v.  Savage,  8  Conn. 
351;  Robinson  v.  Williams,  22  N.  Y.  215;  Hart  v.  Chalker,  14  Conn.  77; 
387;    Williamson    v.    Brown,    15    N.  Garber  v.  Henry,  6  Watts   (Pa.)   67. 
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EXTENSION    OF    TIME    FOR    PAYMENT. 

§  216.  Extension  by  parol  agreement. — The  time  for  the  pay- 
ment of  the  mortgage  debt  may  be  extended  by  agreement  of  the 
parties.  If  the  obligation  be  under  seal,  and  still  remains  execu- 
tory, it  has  been  held  that  an  agreement  in  writing  of  equal 
solemnity  is  necessary  to  alter  the  contract  in  any  essential  particu- 
lar, and  that,  too,  whether  the  substituted  agreement  be  supported 
by  a  new  consideration  or  not.^  But  after  the  breach  of  a  sealed 
agreement,  it  may  be  modified  or  wholly  rescinded  by  an  executory 
parol  agreement,  upon  a  sufficient  consideration.^  Such  an  agree- 
ment is  not  within  the  statute  of  frauds.*  A  subsequent  agree- 
ment extending  the  time  of  the  debtor  does  not  operate  to  destroy 
the  original  agreement,  but  only  to  modify  it  in  respect  to  the  time 
of  payment.* 

Although  a  parol  agreement  may  not  be  technically  sufficient 
to  alter  the  terms  of  a  contract  under  seal  if  made  before  the 
breach  of  such  a  contract,  it  may  operate  as  a  waiver  of  a  right 
to  enforce  the  obligation  for  a  limited  time  if  made  upon  sufficient 
consideration,  and  no  court  would  enforce  a  specialty  contract  at 
the  time  of  its  maturity  where  the  debtor  had  bargained  and  paid 
for  indulgence,  on  the  mere  ground  that  such  bargain  was  by 
parol.^ 

Where  an  intending  purchaser  of  mortgaged  real  estate  called 
on  the  mortgagee,  who  promised  that  if  he  would  purchase  the 

1  Allen  V.  Jaquish,  21  Wend.  628;  App.  Div.  278;   71  N.  Y.  Supp.  539, 

Eddy  V.  Graves,  23  Wend.  84;  Dodge  so  holding  where  a  second  mortgagee 

V.  Crandall,  30  N.  Y.  294.  agreed  to  pay  taxes  if  the  first  mort- 

2Antisdel   v.    Williamson,    165    N.  gagee  would  delay  foreclosure. 

Y.  372 ;   59  N.  E.  207,  afa'g  37  App.  4  Hasbrouck  v.   Tappen,   15  Johns. 

Div.  167;  55  N.  Y.  Supp.  1028;  Dodge  200;    Dodge   v.    Crandall,    30    N.    Y. 

V.  Crandall,  30  N.  Y.  294;   Citizens'  294. 

Permanent  S.  &  L.  Ass'n  v.  Eampe,  5  Burt  v.  i3axton,  1  Hun,  551; 
68  App.  Div.  556;  74  N.  Y.  Supp.  Scott  v.  Frink,  53  Barb.  533;  Ma- 
192;  Lattimore  v.  Harsen,  14  Johns.  eaulay  v.  Hayden,  48  Misc.  R.  21; 
330;  Dearborn  v.  Cross,  7  Cow.  48;  96  N.  Y.  Supp.  64.  See  also  Re 
Fleming  v.  Gilbert,  3  Johns.  528 ;  Betts,  4  Dillon,  93 ;  Frayser  v.  Trus- 
Keating  v.  Price,  1  Johns.  Cas.  22;  tees  of  Indiana  Asbury  University, 
Delacroix  v.  Bulkley,  13  Wend.  71;  39  Ind.  556;  Tompkins  v.  Tompkins, 
Townsend  v.  Empire  Stone  Dressing  21  N.  J.  Eq.  338;  Margott  v.  Ren- 
Co.,  6  Duer,  208;  Fish  v.  Hayward,  ton,  21  N.  J.  Eq.  381;  Albert  v.  Gros- 
28  Hun,  456.  venor  Investment  Co.,  L.  E.  3  Q.  B. 

3  Williams    v.    Bedford    Bank,    63  127. 
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premises  and  pay  an  instalment  the  following  spring  and  make 
certain  improvements,  and  pay  interest  annually,  he  would  extend 
the  time  of  the  payment  for  twenty  years;  and  the  purchase  was 
accordingly  made  on  the  faith  of  this  promise,  the  purchaser  as- 
suming the  mortgage  and  making  the  payment  and  improvements 
agreed  upon,  this  was  held  to  extend  the  mortgage  as  agreed.* 

The  agreement  of  extension  must  be  made  after  the  delivery  of 
the  bond  and  mortgage,  since  no  parol  evidence  can  be  given  of  an 
agreement  before  or  at  that  time  in  contradiction  of  the  writing.'' 

In  the  absence  of  evidence  of  collusion,  an  agreement  executed 
by  the  general  guardian  of  infant  mortgagees,  extending  the  time 
of  payment  of  principal  in  consideration  of  a  payment  of  interest 
in  advance,  is  valid.® 

§  217.  Effect  of  extension — Parties  to  a  mortgage  may  by  agree- 
ment extend  payment  without  losing  priority  over  inferior  lienors.® 
If  a  valid  agreement  for  the  extension  of  the  time  of  payment  of 
the  mortgage  debt  be  made,  it  will  constitute  a  defense  to  an  ac- 
tion for  the  foreclosure  or  enforcement  of  the  mortgage  com- 
menced before  the  expiration  of  the  new  term  of  credit,  either  by 
the  mortgagee^**  or  by  an  assignee  with  notice. -^^  An  executor 
of  the  mortgagee  may  also  make  such  an  agreement  which  will 
operate  to  defeat  an  action  to  foreclose  before  the  time  stipulated 
has  expired.  ^^  A  mortgage  cannot  be  foreclosed  until  the  debt 
which  it  secures  is  due  and  payable,  even  though  the  security  be 
impaired  and  rendered  precarious  by  the  delay.^*  An  assignee, 
however,  of  a  past  due  mortgage  for  a  valuable  consideration  is 
not  bound  by  an  agreement  in  writing  executed  by  his  assignor 

6  Burt  V.  Saxton,  1  Hun,  551;  4  Supp.  191;  Beach  v.  Shanley,  35 
T.  &  C.  109.  App.  Div.  566;   55  N.  Y.  Supp.  130; 

7  Martin   v.   Rapelye,   3   Edw.   Ch.  Grinnan  v.  Piatt,  31  Barb.  328. 
229.  1 1  Goldman     v.      Ehrenreich,      33 

SWillicli  V.  Taggart,  17  Hun,  511.  Misc.  R.  433;   68  N.  Y.  Supp.  424. 

9  Hyman  V.  Hauff,  2  Misc.  R.  388 ;  12  Goldman     v.      Ehrenreich,      33 
50  St.  R.  603;   21   N.  Y.  Supp.  984,  Misc.  R.  4.33;   68  N.  Y.  Supp.  424. 
affi'd  138  N.  Y.  48;  33  N.  E.  735;  51  Executors  personally  bound  if  tes- 
St.  R.  731.  tator    not    personally   liable    for   the 

10  Dodge  V.  Crandall,  30  N.  Y.  debt.  Olin  v.  Arendt,  27  Misc.  R. 
294;    Krebs   v.    Carpenter,    124   App.      270;   57  N.  Y.  Supp.  429. 

Div.    755;     109    N.    Y.    Supp.    482;  13  Campbell  v.  Macomb,  4  Johns. 

Briggs  V.  Weeks,  98  App.  Div.  487;  Ch.    534;     Building    Association    v. 

90    N.    Y.    Supp.    853;    Nicholson   v.  Piatt,  5  Duer,  675. 
Cinque,  51  App.  Div.  604;   64  N.  Y. 
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extending  the  time  of  the  payment  of  the  mortgage  and  reducing 
the  rate  of  interest  where  he  had  no  knowledge  of  such  agreement 
and  the  instrument  was  not  recorded  until  after  the  recording  o 
the  assignment.^* 

Where  the  time  of  the  extension  is  not  specified  it  will  be  pre- 
sumed that  a  reasonable  time  was  intended.-'^ 

§  218.  Consideration  for  extension — A  promise  to  forbear  the 
collection  of  a  debt,  not  founded  upon  a  new  consideration,  is 
void ;  ^®  but  it  has  sometimes  been  thought  that  mutual  promises, 
on  the  one  hand  to  waive  payment  at  the  time  specified',  and  to 
accept  of  the  money  at  a  later  date,  and  on  the  other  to  pay  prin- 
cipal and  interest  at  the  expiration  of  the  extended  term  of  credit, 
furnished  sufiicient  consideration  for  each  other,^^  even  though  no 
definite  time  of"  forbearance  be  fixed,  provided  there  is  forbear- 
ance for  a  reasonable  time.-'® 

A  desire  to  procure  an  investment  is  also  held  to  be  a  suificient 
consideration  to  postpone  a  payment  due  on  a  security.  ^^ 

In  Grinnan  v.  Piatt  (31  Barb.  328),  a  grantee  of  the  mort- 
gagee, who  was  not  personally  liable  for  the  payment  of  the  mort- 
gage debt,  sent  a  check  to  the  mortgagee  of  the  amount  of  an  in- 
stalment of  interest  then  due,  with  a  note  asking  for  an  extension 
of  the  time  of  payment,  and  telling  the  mortgagee  to  use  the  check 
if  he  would  extend.  The  mortgagee  used  the  check,  and  it  was 
held  that  this  amounted  to  an  acceptance  of  the  proposition  and  an 
extension  of  the  mortgage,  and  that  an  injunction  would  lie  to 
restrain  foreclosure  until  the  expiration  of  the  time  asked  for. 

An  agreement  to  increase  the  interest  to  the  legal  rate  from  a 

14Weideman     v.     Zielinska,     102  thews,   15   Johns.   433;   Hall  v.   Con- 

App.  Div.  163;  92  N.  Y.  Supp.  493.  stant,  2  Hall,  185. 

15  Citizens'    Permanent    S.    &    L.  17  Clark   v.    Dales,    20    Barb.   42; 

Ass'n  V.   Rampe,  68  App.  Div.   556;  Burt    v.     Saxton,     1     Hun,     551;     4 

74  N.  Y.  Supp.  192,  N.  Y.  Sup.   (T.  &  C.)    109.     See  also 

leOlmstead  v.  Latimer,  158  N.  Y.  Pierce  v.  Goldsberry,  51  Ind.  52;  Bai- 

313;    53  N.  E.   5;    Moses  v.  Walker,  ley  v.   Adams,    10  N.  H.   162.     Com- 

23  App.  Div.  91;  48  N.  Y.  Supp.  341;  pare  Wakefield  Bank  v.  Truesdell,  55 

Robertson    v.    Clocke,    18    App.    Div.  Barb.    602;    Preston    v.    Henning,    6 

363;    46   N.  Y.   Supp.   87;    Miller   v.  Bush  (Ky.)   556. 

Holbrook,    1    Wend.    317;     Reynolds  18  German  Savings  Bank  v.  Brod- 

V.   Ward,  5    Wend.   501;    Patchin  v.  sky,  39  Misc.  R.  100;  78  N.  Y.  Supp. 

Pierce,     12     Wend.     61;     Gibson     v.  910,  affi'd  82  App.   Div.   635;    81   N. 

Eenne,    19    Wend.    389;    Pabodie    v.  Y.  Supp.  1126. 

King,  12  Johns.  426;   Fulton  v.  Mat-  19  Goldman      v.      Ehrenreich,      33 

Misc.  R.  433;  68  N.  Y.  Supp.  424. 
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smaller  rate  is  sufficient  consideration  for  an  extension. *°  So, 
also,  is  payment  of  interest  or  of  part  of  the  principal  in  ad- 
vance ;  ^^  or  the  assuming  of  the  mortgage  debt  by  a  purchaser  in 
reliance  upon  such  an  agreement ;  ^^  or  the  payment  of  an  instal- 
ment of  interest  either  by  a  grantee  of  the  mortgagee  not  person- 
ally obligated  to  make  such  payment ;  ^^  or  by  the  owner  of  a  lease- 
hold who  has  not  assumed  a  prior  mortgage  thereon;  ^*  or  the 
giving  by  the  debtor  of  additional  security  for  the  debt.*^ 

The  payment  by  the  debtor  of  part  of  the  debt,  the  whole  being 
due,  does  not  furnish  a  consideration  for  a  stipulation  to  extend 
the  balance,  since,  in  making  such  part  payment,  the  debtor  only 
does  what  the  law  requires  him  to  do.^^ 

Where  the  mortgagor  advanced  money  to  the  mortgagee  as  con- 
sideration for  the  extension  of  the  time  of  payment  of  the  mort- 
gage and  interest,  and  the  latter  agreed  to  build  a  house  and  con- 
vey it  to  the  mortgagor  or  in  case  of  his  failure  to  do  so  to  credit 
the  amount  of  such  advance  upon  the  mortgage,  a  complaint  in  an 
action  by  the  assignee  of  the  mortgage  to  foreclose  the  property 
was  held  to  be  properly  dismissed  where  it  appeared  that  the  mort- 
gagee had  conveyed  the  house  to  another.^^ 

§  219.  Extension  must  bind  both  debtor  and  creditor. — Both 
mortgagor  and  mortgagee  must  be  parties  to  any  agreement  for  ex- 
tension in  order  that  they  shall  be  entitled  to  rights  under  it. 
Thus,  a  mortgagor  is  not  entitled  to  the  benefit  of  an  agreement 
between  the  mortgagee  and  his  assignee  pursuant  to  which  the  time 
for  the  payment  of  the  mortgage  is  to  be  extended,  and  the  assignee 
may  foreclose  notwithstanding.^®     Such  an  agreement  to  be  bind- 

20Haggerty   v.   Allaire   Works,    5  See  also  Frayser  v.  Trustees  Indiana 

Sand.  231.  Asbury  University,  39  Ind.  556. 

aiKrebs   v.    Carpenter,    124   App.  26  Riteh  v.  Smith,  60  How.  Pr.  13, 

Div.  755 ;  109  N.  Y.  Supp.  482 ;  New-  157 ;  Lowman  v.  Yates,  37  N.  Y.  601 

sam    V.    Finch,    25    Barb.    175.     See  Halliday    v.    Hart,    30    N.    Y.    474 

also   Ee   Betts,   4   Dillon,   93;    7   Ee-  Scott  v.  Stoekwell,  65  How.  Pr.  249 

porter,   225;    Maher  v.   Lanfrom,   80  Kellogg  v.   Olmstead,   25  N.   Y.   189. 

111.  513.  See  also  Olendorf  v.  Union  Bank,  31 

22  Burt  V.  Saxton,  1  Hun,  551;   4  Md.    126. 

T.  &  C.  109.  27  Nicholson    v.    Cinque,    51    App. 

23Grinnan  v.  Piatt,  31  Barb.  328;  Div.  604;  64  N.  Y.  Supp.  191,  hold- 
Jester  V.  Sterling,  25  Hun,  344.  ing    also    that    the    amount    so    ad- 

24  Krebs  v.  Carpenter,  124  App.  vanoed  should  be  credited  in  payment 
Div.  755;   109  N.  Y.  Supp.  482.  of  the  mortgage. 

25  Jester  v.  Sterling,  25  Hun,  344.  28  Lee  v.   West  Jersey  Land   Co., 

29  N.  J.  Eq.  377. 
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ing  must  be  made  by  the  parties  themselves  or  by  some  one  author- 
ized to  act.'*^     The  promise  must  be  mutual.*" 

EXTENSION    BY    KENEWAi    OF    NOTES. 

§  220.  Mortgage  secures  the  renewal  notes. — ^Where  a  mortgage 
is  given  to  secure  the  payment  of  a  particular  debt  mentioned 
therein,  the  mortgagee  cannot,  as  against  subsequent  purchasers  or 
incumbrancers,  hold  it  for  an  entirely  distinct  and  different  debt, 
upon  parol  proof  that  it  was  intended  to  cover  that  debt  also;  and 
vs^hen  the  original  debt  is  paid,  the  mortgage  -will  cease  to  be  a 
lien.*^  But  wheve  the  mortgage  is  given  to  secure  a  particular 
debt,  with  a  condition  to  be  void  on  payment,  the  mortgagee  does 
not  lose  his  security  by  the  mere  extension  of  the  time  of  pay- 
ment, although  the  extension  is  in  the  form  of  a  renewal  of  the 
note  which  is  held  as  a  collateral  security  for  the  payment  of  the 
same  debt,  where  it  is  not  the  intention  of  either  party  to  discharge 
the  mortgage  security.*^ 

If  the  debt  secured  by  the  mortgage  is  put  in  judgment,  the  lien 
is  not  thereby  lost,  but  the  mortgage  still  subsists  as  security  for 
the  judgment.^* 

When  a  note  secured  by  mortgage  is  indorsed  and  transferred, 
the  acceptance  by  the  indorsee  of  a  new  note,  while  it  discharges 
the  mortgagee  as  indorser  of  the  old  note,  in  the  absence  of  an 
agreement  to  the  contrary,  does  not  extinguish  the  debt  or  impair 
the  mortgage  security.^* 

29Piza  V.  Lubelsky,  121  App.  Div.  The  Bank  of  Utica  v.  Finch,  3  Barb. 

734;   106  N.  Y.  Supp.  481;  Rosche  v.  Ch.    293;    Chapman    v.    Jenkins,    31 

Kosmowski,  61  App.  Div.  23;   70  N.  Barb.     164;     Babcock    v.    Morse,     19 

Y.  Supp.  216.  Barb.   142.     See  also  Kieser  v.  Bald- 

30  Rosche  v.  Kosmowski,  61  App.  win,  62  Ala.  526;  Oliphant  v.  Es- 
Div.  23;  70  N.  Y.  Supp.  216;  Mer-  terly,  36  Ark.  69;  Bolles  v.  Chaun- 
ritt  V.  Youmans,  21  App.  Div.  256;  cey,  8  Conn.  389;  Mayer  v. 
47  N.  Y.  Supp.  664.  Grottendick,    68    Ind.    1;    Dumell    v. 

31  Mead  v.  York,  6  N.  Y.  (2  Seld.)  Ferstagge,  23  Ind.  397;  Sloan  v.  Rice, 
449;  Truscott  v.  King,  6  N".  Y.  (2  41  Iowa,  465;  Post  v.  Bobbins,  35 
Seld. )  147 ;  Purser  v.  Anderson,  4  Iowa,  208 ;  Watkins  v.  Hill,  25  Mass. 
Edw.  17;  Marvin  v.  Vedder,  5  Cow.  (8  Pick.)  522;  Humphreys  v.  Dan- 
671;  Taylor  v.  Post,  30  Hun,  446;  ser,  32  N.  J.  Eq.  220;  Dunshee  v. 
Hubbell    V.    Blakeslee,    8    Hun,    603.  Parmalee,  19  Vt.  172. 

See  also  Hughes  v.  Johnson,  38  Ark.  33  Darst  v.  Bates,  95  111.  493. 

285.  34McGuire  v.  Van  Pelt,  55  Ala. 

32  Dunham  v.  Dey,  15  Johns.  555;       345. 
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§  221.  In  order  to  constitute  notes  to  be  renewals  which  shall 
take  the  place  of  the  notes  secured  by  the  mortgage,  it  is  not  neces- 
sary that  they  shall  be  issued  for  the  same  amounts,  at  the  same 
periods,  and  that  each  successive  note  has  been  applied  to  take  up 
its  immediate  predecessor,  and  it  will  be  sufficient  if  the  notes 
finally  given  represent  the  original  debt  which  the  mortgage  was 
made  to  secure.^^ 

So,  a  mortgage  lien  to  indemnify  mortgagees  against  loss  by 
reason  of  their. having  accepted  drafts  for  the  accomniodation  of 
the  mortgagors,  is  not  necessarily  lost  by  a  change  of  the  evidences 
of  liability,  as  where  the  first  acceptances  are  taken  up  with  the 
proceeds  of  like  acceptances  for  that  purpose.^* 

§  222.  A  change  in  the  renewal  obligation  that  will  change  the 
identity  of  the  debt  will  be  fatal  to  its  connection  with  the  mort- 
gage. Thus,  if  a  note  payable  in  any  legal  tender  and  secured  by 
mortgage  is  surrendered  on  the  receipt  of  a  new  contract,  payable 
in  gold,  the  new  debt  cannot  be  collected  under  the  original  lien.^^ 
So,  where  a  party  having  a  note  secured  by  mortgage,  after  insti- 
tution of  proceedings  in  bankruptcy  by  him  against  the  maker, 
entered  into  an  agreement  with  the  other  creditors  of  the  maker  to 
dismiss  the  proceedings  in  bankruptcy  against  the  maker,  and  to 
take  a  new  note,  payable  in  two  years  from  date  with  interest,  in 
the  absence  of  proof  of  a  contrary  intention  of  the  parties,  it  was 
held  that  the  mortgage  was  released.^^  And  where  A  gave  a  mort- 
gage to  B,  to  indemnify  him  in  case  he  should  have  to  pay  the 
debt  of  A,  conditioned  that  A  should  pay  and  satisfy  the  note  by 
renewal  or  otherwise,  and  A  renewed  his  note  with  different  sure- 
ties, whereupon  B  assigned  the  mortgage  to  the  new  sureties; 
it  was  held  that  the  rights  of  B  ceased  upon  the  renewal  and  that 
the  mortgage  could  not  be  assigned  so  as  to  cut  off  the  intervening 
rights  of  other  mortgagees.^® 

§  223.  Examples  of  extensions  by  renewals  of  notes. — In  Brinck- 
erhoff  V.  Lansing  (4  Johns.  Ch.  65),  a  mortgage  was  given  as 
security  for  $1,050,  represented  by  a  note  given  to  a  bank,  which 
note  was  renewed  from  time  to  time,  it  being  reduced  to  $400, 
and  afterward  increased  to  $720;  it  was  held  that  the  mortgage 

35  Gault  V.  McGrath,  32  Penn.  St.  37  Pratt  v.  Stearns,  31  Cal.  78. 
392.  38  Jarnagan  v.  Gaines,  84  111.  203. 

36  Choteau  v.  Thompson,  3  Ohio  39  Bonham  v.  Gallaway,  13  111.  68. 
St.  424. 
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stood  as  security  for  the  last  note.  It  was  thought  that  the  in- 
crease of  the  debt  on  the  periodical  renewal,  provided  that  the  debt 
was  kept  within  its  original  limits,  did  not  affect  the  security,  and 
that  the  last  note  and  all  intermediate  renewals  represented  the 
same  debt  for  which  the  mortgage  was  given,  subject  only  to  those 
fluctuations  in  amount  which  are  customary  in  such  bank  opera- 
tions. 

In  Chapman  v.  Jenkins  (31  Barb.  164),  a  maker  of  a  note  ex- 
ecuted a  chattel  mortgage  to  his  sureties  and  indorsers,  to  secure 
them  for  their  liability  as  such,  and  they  were  duly  charged  by 
notice  of  non-payment.  The  note  was  paid  by  the  proceeds  of  a 
new  note  made  by  the  mortgagor  and  indorsed  by  the  mortgagees, 
for  the  express  purpose  of  raising  money  to  pay  the  first  note.  It 
was  held  that  the  mortgage  continued  as  security  for  the  amount 
of  the  second  note,  and  that  parol  evidence  was  competent  to  show 
the  relations  of  the  parties,  and  that  it  was  not  intended  that  the 
payment  of  the  first  note  with  the  proceeds  of  the  second  should 
extinguish  the  mortgage. 

In  Rogers  v.  The  Traders'  Ins.  Co.  (6'  Paige,  583),  the  mort- 
gagee of  a  steamboat,  who  had  taken  the  mortgage  as  security  for 
the  payment  of  a  note  indorsed  by  him,  was  compelled  to  pay  the 
note  when  if  became  due,  and  to  save  the  credit  of  the  drawers,  he 
gave  them  his  new  note  to  take  up  the  old  one,  instead  of  suffering 
it  to  be  protested.  It  was, held  that  the  debt  for  which  the  mort- 
gage was  given  was  not  extinguished,  and  that  the  mortgage  still 
remained  a  valid  lien  upon  the  boat  for  the  security  of  the  amount 
due  the  mortgagee. 

In  Pond  V.  ClarTc  (14  Conn.  334),  a  mortgage  was  given  to  se- 
cure the  mortgagee  for  his  indorsement  of  certain  specified  notes. 
Such  notes  as  they  became  due  were  renewed  by  the  substitution 
of  other  notes  or  drafts  having  different  names  upon  them,  but 
the  obligation  of  the  original  indorsement  by  the  mortgagee  was 
preserved  through  all  the  renewals,  and  the  substituted  paper  was 
ultimately  discharged  by  him.  It  was  held  that  the  mortgage  re- 
mained in  full  force  for  the  substituted  indorsements. 

§  224.  Extension  does  not,  in  general,  impair  lien It  is  ex- 
tremely well  settled  in  this  State  that  the  taking  of  a  debtor's  note 
does  not  merge  or  extinguish  the  demand  for  which  it  is  taken,*** 

40  Gregory  v.   Thomas,   20   Wend.   17;    Waydell   v.   Luer,   5   Hill,   448; 
Cole  V.  Sackett,  1  Hill,  516. 
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although  it  be  expressly  agreed  to  take  the  note  in  satisfaction.*^ 
It  is  true  that  a  mortgage  is  but  an  incident  of  the  debt,  so  that 
when  the  debt  is  gone,  that  is  gone  also;  but  it  is  an  error  to  con- 
sider a  mortgage  as  incidental  to  the  note  instead  of  the  demand. 
Accurately  speaking,  a  note  is  not  a  debt  at  all,  any  more  than  any 
other  mere  promise.  Unless  founded  on  a  consideration,  it  is 
good  for  nothing  between  the  original  parties.  A  note  is  really 
the  evidence  of  a  debt,  and  a  mortgage  to  secure  a  note  is  simply 
a  security  for  the  debt  evidenced  by  the  note.  The  conclusion  is 
inevitable  that  the  security  stands  until  it  is  in  some  way  sepa- 
rately cancelled,  or  until  the  debt  itself  is  discharged.  Taking  a 
substituted  note  does  not  affect  the  debt,  and  consequently  cannot 
affect  the  security.*^ 

Taking  a  note  of  the  debtor  as  collateral  security  merely  to  a 
bond  indebtedness  without  any  agreement,  either  express  or  im- 
plied, for  an  extension,  has  been  held  not  to  operate  as  a  binding 
extension  so  as  to  release  the  lands  of  a  surety.**  But  an  exten- 
sion of  the  time  of  payment  of  a  note  secured  by  mortgage  with- 
out the  consent  of  the  surety,  if  this  extension  is  made  by  accept- 
ing a  renewal  note,  has  been  held  to  operate  as  a  discharge.** 

The  validity  of  the  lien  is  not  impaired  though  the  time  for  the 
payment  of  the  debt  be  extended  by  stipulation  between  the  origi- 
nal parties  after  the  land  upon  which  it  is  a  charge  has  been  trans- 
ferred to  a  purchaser.*^  Though  this  will  be  different  where  the 
land  stands  as  a  surety  for  the  debt  of  a  person  other  than  its 
owner.*®  So,  an  extension  of  time  does  not  impair  the  security 
so  as  to  give  any  new  rights  to  the  holders  of  junior  liens.*'' 

41  Cole  V.  Sackett,  1  Hill,  516;  44Ayres  v.  Wattson,  57  Penn.  St. 
Waydell  v.  Luer,  5  Hill,  448;  Haw-  360;  Hubbard  v.  Gurney,  64  N.  Y. 
ley  V.  Foote,  19  Wend.  516;   Frisbie      457. 

V.  Lamed,  21  Wend.  450,  452.  45  Kuhrs  v.  McGeah,  38  Ohio  St. 

42  Hill    V.    Beebe,    13    N.    Y.     (3      468. 

Kern.)   556,  562;  Butler  v.  Miller,  1  46  The  Bank  of  Albion  v.  Burns, 

N.  Y.   (1  Comst.)  496,500;  Westcott  40    N.    Y.    170,    affi'g    2    Lans.    52; 

V.  Gunn,  4  Duer,  107;  Gahn  v.  Niem-  Smith   v.   Townsend,   25    N.   Y.   479. 

cewicz,  11  Wend.  312,  affi'g  3  Paige,  47  Bank  of  Utica  v.  Finch,  3  Barb. 

614.  Ch.    293.     See   also   Naltner   v.   Tap- 

43  Scott  V.  Stockwell,  65  How.  pey,  55  Ind.  107;  Whittacre  v.  Fuller, 
Pr.  249,  affi'd  28  Hun,  641.  5  Minn.  508. 
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EFFECT   OF  EKTEWSION  ON  EIGHTS  OF  SUBEfTIEIS. 

§  225.  When  an  extension  of  time  will  discharge  a  surety. — If 

the  payment  of  the  mortgage  debt  is  secured  by  the  collateral  obli- 
gation of  some  other  person  who  occupies  the  position  of  a  surety 
with  relation  to  it,  such  surety  will  be  discharged  by  any  valid  and 
binding  agreement  made  by  the  mortgagee  with  the  principal 
debtor,  without  the  consent  of  the  surety,  by  which  the  time  for 
the  payment  of  the  mortgage  debt  is  extended  or  postponed;  and 
this,  not  only  whether  any  loss  has  thereby  happened  to  the  surety 
or  not,  but  even  if  it  has  been  an  actual  benefit.*®  One  reason  for 
this  rule  may  be  found  in  the  fact  that  the  extension  of  time 
makes  a  material  change  in  the  contract;  the  original  agreement 
is  thereby  annulled,  and  the  surety  is  under  no  obligation  under 
the  agreement  which  is  substituted  for  it.**  Another  reason,  and 
this  is  the  one  which  has  received  the  most  favor  in  courts  of 
equity,  is  that  by  the  extension  the  surety  may  be  delayed  for  a 
time  in  the  assertion  of  his  equitable  claim  to  make  payment  and 
be  subrogated  to  the  rights  of  the  creditor.^'*     The  surety  is  by 

48  Antisdell  v.  Williamson,  165  N. 
Y.  372;  59  N.  E.  207,  affi'g  37  App. 
Div.  167 ;  55  N.  Y.  Supp.  1028 ;  Kane 
V.  Cortesy,  100  N.  Y.  132;  2  N.  E. 
874;  Spencer  v.  Spencer,  95  N.  Y. 
353;  Murray  v.  Marshall,  94  N.  Y. 
611;  Cohen  v.  Spitzer,  145  App.  Div. 
104;  129  N.  Y.  Supp.  104;  Schwartz 
V.  Smith,  143  Ap^  Div.  297;  128  N. 
Y.  Supp.  1;  Olmstead  v.  Latimer,  99 
App.  Div.  163;  41  N.  Y.  Supp.  44; 
75  St.  E.  500;  Del.,  L.  &  W.  R.  E. 
Co.  V.  Burkhard,  36  Hun,  57;  Pox 
V.  Parker,  44  Barb.  541;  Gahn  v. 
Niemcewicz,  11  Wend.  312;  Huffman 
V.  Hulbert,  13  Wend.  375;  Miller  v. 
McCan,  7  Paige,  451;  Bangs  v. 
Strong,  7  Hill,  250.  See  also  Myers 
V.  First  Nat.  Bank,  75  111.  257;  Lim. 
Bank  v.  Mallett,  34  Me.  547 ;  Giflford 
V.  Allen,  3  Mete.  258;  Wright  v.  Bar- 
tell,  4*3  N.  H.  548;  Haskell  v.  Bur- 
dette,  35  N.  J.  Eq.  31 ;  People's  Bank 
V.  Pearson,  30  Vt.  711. 

The  extension  of  the  time  of  pay- 
ment of  one  or  more  instalments  of 
the  principal  of  a  mortgage  does  not 


discharge  the  surety  as  to  unmatured 
payments  not  included  in  the  exten- 
sion agreement.  Cohen  v.  Spitzer, 
145  App.  Div.  104;  129  N.  Y.  Supp. 
104. 

Taking  a  new  security  from  the 
debtor  without  agreeing  to  give  him 
time  does  not  discharge.  Fallkill 
Nat.  Bank  v.  Sleight,  1  App.  Div. 
190;  37  N.  Y.  Supp.  155;  72  St.  E. 
557. 

Where  a  person  guarantees  the 
payment  within  a  specified  time  of  a 
mortgage  given  to  secure  the  pay- 
ment of  a  note,  an  extension  of  the 
note  to  a  date  within  the  period 
stated  is  held  not  to  discharge  the 
guarantor.  The  burden  of  proof  is 
on  the  guarantor  to  show  some  dam- 
age. Alger  V.  Alger,  83  App.  Div. 
168. 

49  Eathbone  v.  Warren,  10  Johns. 
587. 

50  Bangs  v.  Strong,  10  Paige,  11; 
King  V.  Baldwin,  2  Johns.  Ch.  554, 
560. 
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such  extension  also  delayed  in  the  right  which  he  would  otherwise 
enjoy,  of  coming  into  equity  by  a  bill  against  the  debtor  and  the 
creditor,  to  compel  the  debtor  to  make  payment,  and  to  have  the 
estate  upon  which  the  debt  is  a  charge  sold  for  its  satisfaction.^' 

§  226.  If  the  principal  debtor  gives  to  his  creditor  his  note,  pay- 
able "  in  one  day  after  date,"  the  surety  is  discharged.'^  The 
acceptance  of  a  promissory  note  made  for  a  definite  time,  as  a  con- 
ditional payment,  operates  as  an  extension;  '*  though  it  has  been 
held  that  this  is  not  the  case  if  the  note  is  received  as  collateral 
security  merely.^* 

In  Newsam  v.  Finch  (25  Barb.  1Y5),  a  promissory  note  for  $25 
was  signed  by  the  defendant  as  surety.  Before  it  became  diie  the 
maker  of  the  note  paid  $10  on  account,  and,  in  consideration  of 
this  payment,  it  was  agreed  that  the  maker  of  the  note  "  might 
have  his  own  time  to  pay  the  balance,"  and  it  was  held  that  this 
extended  the  time  after  the  note  became  due  by  its  terms  for  such 
a  period  as,  under  all  the  circumstances  of  the  case,  should  be 
reasonable,  and  that  the  surety  was  discharged. 

A  defense  of  a  surety  to  a  promissory  note  alleging  that  the 
payee,  without  the  knowledge  or  consent  of  the  surety,  released  a 
mortgage  on  real  estate  executed  by  the  principal  maker  to  the 
payee  to  secure  the  note,  and  extended  the  time  for  a  definite 
period  after  maturity,  in  consideration  of  a  new  mortgage,  is 
good.^^ 

§  227.  land  of  one  person  mortgaged  for  debt  of  another. — It  is 

not  necessary  that  the  whole  estate  of  one  person  should  be  bound 
as  collateral  to  the  debt  of  another  in  order  to  give  him  the  rights 
of  a  surety.  It  is  sufficient  if  any  part  of  his  property,  is  pledged 
in  such  a  way  that  it  may  become  answerable  for  an  obligation 
which  it  is  the  duty  of  some  other  person  or  estate,  in  the  first  in-s 
stance,  to  pay  and  discharge.  If,  therefore,  the  real  estate  of  a 
wife  is  mortgaged  by  her  to  secure  the  payment  of  her  husband's 
debt,  her  lands  stand  as  surety  for  the  obligation,  and  any  valid 

51  King  V.  Baldwin,  2  Jolins.  Ch.  457.  See  also  Ayres  v.  Wattson,  57 
554,  560;  S.  C.  17  Johns.  384;  Hayes      Penn.  St.  360. 

V.    Ward,    4    Johns.    Ch.    123,    132;  54  Scott    v.    Stockwell,    65    How, 

Story's  Eq.  Jur.  §  639.  249,  affi'd  28  Hun,  641. 

52  Fellows  v.  Prentiss,  3  Den.  55  Holland  v.  Johnson,  51  Ind. 
512.  346. 

53  Hubbard  v.   Gurney,   64  N.  Y. 
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and  binding  extension  of  the  time  of  payment,  made  without  her 
consent,  will  discharge  the  lien.'*^ 

But  where  a  husband  and  wife  executed  a  note  and  mortgage  on 
the  wife's  land  to  indemnify  an  indorser  on  the  husband's  note,  it 
was  held  that  the  extension  of  the  time  of  payment  of  the  hus- 
band's indorsed  note  did  not  release  the  mortgagor,  the  mortgage 
note  never  having  been  extended.^'' 

Payment  by  a  debtor  of  a  part  of  the  debt  after  the  maturity  of 
the  whole  is  not  a  consideration  sufficient  to  make  an  agreement  of 
extension  binding,  and  a  surety  will  not  be  discharged  thereby.^* 

An  extension  of  the  mortgage  debt  will  not  discharge  sureties  on 
an  undertaking  to  pay  an  occupation  rent,  pending  an  action  to 
foreclose.^® 

§  228.  Belease  of  mort^gor  by  extension  of  time  to  his  gprantee. 
— In  the  cases  cited  in  which  sureties  have  been  discharged  by  the 
conduct  of  creditors  in  extending  the  time  of  payment,  or  in  re- 
fusing to  enforce  payment  when  they  might  have  done  so,  the  rela- 
tionship of  principal  and  surety  has,  in  general  at  least,  been  es- 
tablished by  contracts  to  which  in  each  case  the  creditors,  the 
debtors,  and  the  sureties,  all  were  parties.  The  relationship  of 
principal  and  surety  was,  in  every  case,  one  which  was  created  by 
the  contract  of  the  parties.  But  when  reference  is  had  to  rights 
under  mortgages  of  land,  there  are  many  cases  where  the  law  des- 
ignates one  person  or  fund  as  being  the  proper  one  for  satisfaction 
of  the  mortgage  debt,  and  other  persons  or  funds  as  sureties,  and 
where  these  rights  do  not  arise  from  the  original  form  of  the  con- 
tract under  which  the  mortgagee  claims,  but  from  equitable  con- 
siderations depending  on  contracts  or  transactions  to  which  the 
mortgagee  was  a  stranger. 

As  an  example  of  such  a  question,  the  case  may  be  put  of  a 
mortgagor  who  conveys  the  mortgaged  estate  to  a  person  who  as- 
sumes the  payment  of  the  mortgage  debt.     The  mortgagor,  after 

56  The  Bank  of  Albion  v.   Burns,  ance   Co.   v.   O'Donnell,   41    Ohio    St. 

46   N.   y.    170;    2   Lans.    52;    Smith  650;  Eisenberg  v.  Albert,  40  Ohio  St. 

V.  Townsend,  25  N.  Y.  479;  Gahn  v.  631. 

Niemcewicz,   11  Wend.   312;    Niemce-  57  Wise   v.    Willard,    41    Ohio    St. 

wiez  V.  Gahn,  3  Paigfe,  614.     See  also  679. 

Christner   v.    Brown,    16   Iowa,    130;  58  Ritch  v.  Smith,  60  How.  Pr.  13 ; 

Hubbard    v.    Ogden,    22    Kans.    363;  60  How.  Pr.  157. 

Metz  V.  Todd,  36  Mich.  473;  Haskell  59  Cassidy  v.  Sehedel,  9  Hun,  340, 

V.  Burdette,  35  N.  J.  Eq.  31;  Insur-  affi'd  71  N.  Y.  603. 
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this  transaction,  is,  as  between  himself  and  his  grantee,  only  ob- 
ligated to  pay  the  debt  if  his  grantee  does  not,  and  in  the  language 
of  the  decisions  he  is  spoken  of  as  being  a  surety.*"  If  the 
grantee  does  not  personally  obligate  himself  to  pay  the  debt,  still, 
if  the  conveyance  be  made  subject  to  the  mortgage,  the  land  is  the 
primary  fund  out  of  -which  the  debt  should  be  collected,  and  the 
mortgagor  stands  as  its  surety.®^ 

The  acceptance  after  maturity  of  the  mortgage  by  such  grantee 
of  an  installment  of  interest  a  day  prior  to  the  day  it  would  be- 
come due  is  prima  facie  evidence  of  an  agreement  to  extend  the 
mortgage  for  the  period  for  which  the  interest  was  received  and 
unless  rebutted,  releases  the  mortgagor  from  liability  on  the 
bond.«2 

Where  the  grantee  has  assumed  the  payment  of  the  mortgage 
debt,  making  himself  personally  liable  for  its  payment,  a  binding 
extension  of  time  to  the  grantee  has  been  adjudged  to  release  the 
mortgagor  on  the  principles  applicable  to  all  sureties.*^ 

Where  the  grantee  has  not  personally  covenanted  to  pay  the 
mortgage,  the  conveyance  being  made  merely  subject  to  it,  the 
mortgagor  has  also  been  held  to  be  discharged  by  such  an  exten- 
sion on  the  ground  that,  although  no  technical  relation  of  princi- 
pal and  surety  exists  between  the  mortgagor  and  his  grantee,  still, 
as  the  land  is  the  primary  fund  for  the  payment  of  the  debt,  in 
respect  thereto  and  to  the  extent  of  its  value  the  grantee  stands  in 
the  relation  of  a  principal  debtor,  and  the  grantor  has  an  equity 
similar  to  that  of  a  surety.®* 

60' Rubens  v.  Prindle,  44  Barb.  George  v.  Andrews,  60  Md.  26;  45 
336;  Cornell  v.  Prescott,  2  Barb.  16;  Am.  R.  706;  Paine  v.  Jones,  76  N. 
Tripp  V.  Vincent,  3  Barb.  Ch.  613;  Y.  274;  Fish  v.  Hayward,  28  Hun, 
Jumel  V.  Jumel,  7  Paige,  591;  Hal-  456;  contra,  Perkins  v.  Squeer,  1  T. 
sey  V.  Reed,  9  Paige,  446;  Marsh  v.  &  C.  620;  Meyer  v.  Lathrop,  10  Hun. 
Pike,  10  Paige,  595;  Blyer  v.  Mon-  66,  affi'd  73  N.  Y.  315;  Jester  v. 
holland,  2  Sandf.  Ch.  478;  Ferris  v.  Sterling,  25  Hun,  344.  In  Ohio  the 
Crawford,  2  Den.  595;  Mills  v.  Wat-  mortgagor  is  only  released  in  the  ex- 
son,  1   Sweeney,  374.  tent  of  loss  suffered  by  him.     Feeters 

61  Johnson  v.  Zink,  52  Barb.  396.  v.  Lamborn,  43  Ohio  St.  144. 

62  Germania  Life  Ins.  Co.  v.  64  Spencer  v.  Spencer,  95  N.  Y. 
Casey,  98  App.  Div.  88;  90  N.  Y.  353;  Murray  v.  Marshall,  94  N.  Y. 
Supp.  418,  affi'd  185  W.  Y.  554;  76  611,  overruling  Penfield  v.  Goodrich, 
N.   E.    1095.  10  Hun,  41;   Matter  of  Piza,  5  App. 

63Calvo  V.  Davies,  73  N.  Y.  211;  Div.  181;  38  N.  Y.  Supp.  540;  01m- 
29  Am.  R.  130;  Matter  of  Piza,  5  stead  v.  Latimer,  99  App.  Div.  163; 
App.  Div.  181;  38  N.  Y.  Supp.  540;       41   N.   Y.   Supp.  44;    75   St.  R.   500. 
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A  more  unusual  case  would  arise  if  A,  an  owner  mortgaged  to 
B,  and  subsequently  conveyed  to  C,  who  paid  full  value,  A  cov- 
enanting in  the  deed  to  pay  the  mortgage  debt.  In  the  hypo- 
thetical case  C  does  not  record  the  deed  but  goes  into  possession, 
and  is  in  possession  when  the  time  for  the  payment  of  the  mort- 
gage debt  is  extended  by  a  valid  agreement  between  A  and  B. 
Upon  foreclosure  C  sets  up  his  unrecorded  conveyance,  asserting 
that  under  the  terms  of  his  deed  from  A,  the  land  became  the 
surety  for  the  payment  of  the  debt,  while  A  was  primarily  liable, 
and  that  the  unauthorized  extension  released  the  surety.  It  is 
difficult  to  see  how  such  a  claim  could  logically  be  denied, 

§  229.  Extension  reserving  rights  of  surety — ^When,  in  an  agree- 
ment between  a  creditor  and  the  principal  debtor  extending  the 
time  of  payment,  the  remedies  against  the  surety  are  reserved,  the 
agreement  does  not  operate  as  an  absolute,  but  only  as  a  qualified 
and  conditional,  suspension  of  the  right  of  action.  The  stipula- 
tion in  that  case  is  treated  in  effect  as  if  it  was  made  in  express 
terms  subject  to  the  consent  of  the  surety,  and  the  surety  is  not 
thereby  discharged.®® 

§  230.  Extension  to  discharge  surety  must  be  for  good  considera- 
tion.— But  there  is  no  positive  duty  incumbent  on  the  creditor  to 
prosecute  measures  of  active  diligence;  and  therefore  mere  delay 
on  his  part,  at  least  if  some  other  equity  does  not  interfere,  unac- 
companied by  any  valid  contract  for  such  delay,  will  not  discharge 
the  surety.®'^  The  extension  must  be  part  of  an  agreement  for. 
that  purpose,  of  such  a  nature  that  it  can  be  enforced  by  the 
debtor.  It  must  be  upon  a  good  consideration.®'^  Payment  of 
part  of  the  amount  due  is  not  sufficient.*®     It  must  also  have  been 

See  Union  Bank  of  Brooklyn  v.  Ku-  Barb.    410;     13    Abb.    110;    Merritt 

benstein,    78    Misc.    E.    465;    contra,  v.    Lincoln,    21    Barb.    249;    Schroep- 

Maher  v.  Lanfrom,  86  111.  513.  pel  v.  Shaw,  3  N.  Y.   (3  Comst.)  446; 

65  Per  Andrews,  J.,  in  Calvo  v.  King  v.  Baldwin,  2  Johns.  Ch.  554; 
Davies,   73  N.   Y.   211,  217;    29   Am.  Story's  Eq.  Jur.  §  326. 

R.   130;   Bangs  v.   Strong,   10  Paige,  67  New    Y'ork    Life     Ins.     Co.     v. 

18;  Morgan  v.  Smith,  70  N.  Y.  537.  Casey,  178  N.  Y.  381;  70  N.  E.  916; 

See  also  Kearsley  v.   Cole,   16  M.  &  rev'g  82  App.  Div.  92;  Title  Guaran- 

W.  128;   Oriental  Financial  Corpora-  tee  &  Trust  Co.  v.  Wenner,  30  Misc. 

tion  V.  Overend,  Gurney  &  Co.,  7  H.  R.  250;  63  N.  Y.  Supp.  224;  Draper 

of  L.  Cas.  348.  v.   Komeyn,   18   Barb.    166.     See  also 

66  Schwartz    v.    Smith,    143    App.  Zane  v.  Kennedy,  73  Pa.  St.  182. 
Div.  297;  128  N.  Y.  Supp.  297;  Gold-  68  Schwartz    v.    Smith,    143    App. 
smith     V.     Brown,     35     Barb.     484;  Div.  297;   128  N.  Y.  Supp.  1. 
Merchants'    Ins.    Co.   v.   Hinman,    34 
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made  without  the  consent  of  the  surety,  for  it  would  be  unjust  to 
allow  a  man  to  evade  his  obligations  because  of  conduct  of  his 
creditor  which  he  himself  had  encouraged  or  sanctioned.®® 

In  a  case  where  a  wife  mortgaged  her  land  to  secure  a  debt  of 
her  husband,  upon  which  she  was  liable  only  as  surety,  and  the 
mortgagee  voluntarily  granted  indulgence  to  the  husband,  it  was 
held  that  this  did  not  operate  to  release  the  wife  in  the  absence  of 
any  showing  that  the  mortgagee  had  in  any  way  agreed  or  bound 
himself  to  give  further  time.™ 

§  231.  Tlsurious  consideration  for  extension. — ^An  agreement  to 
extend  the  time  for  the  payment  of  a  debt  granted  upon  a  usurious 
consideration  is  void  if  the  borrower  so  elects,  but  it  will  be  bind- 
ing upon  the  lender  accepting  the  usury.'' ^  If  the  agreement  by 
which  the  mortgage  was  extended  shall  have  been  made  upon  a 
usurious  consideration,  it  will  nevertheless  operate  to  extinguish 
the  claims  against  the  surety  unless  he  consented  to  such  exten- 
sion.''^ If  the  person  submitting  to  the  usury  prefers  to  do  so  in 
order  to  obtain  the  additional  time,  it  will  not  be  competent  for 
the  creditor  to  make  his  own  violation  of  law  a  reason  for  refus- 
ing to  perform  his  bargain,  but  the  borrower  cannot  insist  upon  a 
credit  for  the  amount  paid,  and  at  the  same  time  claim  the  benefit 
of  the  extension.''^  The  defense  of  usury  is  personal  to  the  bor- 
rower, and  it  is  not  competent  for  the  usurer  to  claim  any  advan- 
tage because  the  contract  which  he  has  assumed  to  make  is  such 
ihat  the  law,  at  the  instance  of  the  other  party  to  it,  will  declare  it 
to  be  void.''* 

§  232.  Creditor  must  know — In  order  that  the  contract  for  for- 
bearance shall  operate  to  release  the  surety,  it  is  necessary  that  the 

69  Wright  v.  Storrs,  32  N.  Y,  691,  72  Loos   v.   McCormaek,   46   Mige. 

affi'g  6  Bosw.  600;  La  Farge  v.  Her-  R.   144;    93  N.  Y.  Supp.   1088,  affi'd 

ter,  11  Barb.  159;   Bangs  v.  Mosher,  107    App.   Div.    8;    95    N.   Y.   Supp. 

23    Barb.    478.-    See    also    Shook    v.  1141. 

State,     6    Ind.     113;     Dubuisson    v.  73  Church  v.  Maloy,  70  N.  Y.  63, 

Folkes,  30  Miss.  432;   Smith  v.  Win-  affi'g  9  Hun,  148. 

ter,  4  M.  &  W.  519;   Tyson  v.  Cox,  74  Billington    v.    Wagoner,    33   N. 

Turn.  &  R.  395.  Y.  31;   Draper  v.  Trescott,  29  Barb. 

70Frickee    v.    Donner,    35    Mich.  401;  Miller  v.  McCan,  7  Paige,  451; 

151.  Vilas  V.   Jones,   10   Paige,   76.     Con- 

71  Billington   v.    Wagoner,    33    N.  tra,    Vilas    v.    Jones,    1    N.    Y.    (1 

Y.  31;   Draper  v.  Trescott,  29  Barb.  Comst.)   274;   Schroeppel  v.  Shaw,  5 

401;    contra,   Jones  v.   Truesdell,   23  Barb.  580. 
N.  J.  Eq.  555;  Id.  121. 
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mortgagee  shall,  at  the  time  of  making  it,  know  that  the  relation 
of  principal  and  surety  exists.'^®  But  if  the  relation  of  the  par- 
ties appears  by  matter  of  public  record,  existing  at  the  time  when 
the  mortgage  is  executed,  or  if  the  mortgagee  subsequently  re- 
ceives notice  of  facts  sufficient  to  put  him  upon  inquiry,  he  is 
bound  by  all  of  the  facts  which  a  proper  examination  of  the  pub- 
lic records  or  proper  inquiry  elsewhere  would  disclose.''^  He 
cannot  close  his  eyes  and  then  plead  his  blindness  as  an  excuse  for 
trespassing  upon  the  equitable  rights  of  a  surety. 

WHEN'  A  EEFTTSAI.  BY  A  CEEI>ITOE  TO  COLLECT  A  DEBT  DISCHAEGES 

THE     STJEETT. 

§  233.  Creditor  should  collect  debt  on  request  of  surety ^While, 

as  has  already  been  said,  mere  neglect  of  the  creditor  to  enforce 
payment  of  a  debt  when  due  will  not  discharge  the  surety  where 
there  has  been  no  valid  agreement  for  an  extension,  and  where  the 
creditor  is  not  requested  by  the  surety  to  take  proceedings  for  the 
satisfaction  of  his  demands,^'^  the  creditor  cannot  refuse  to  collect 
when  called  upon  by  the  surety  to  do  so,  without  taking  upon  him- 
self the  risk  of  the  subsequent  insolvency  of  the  principal  debtor 
or  depreciation  in  value  of  the  primary  fund.  Whatever  may 
have  been  the  current  of  decision  elsewhere,  the  principle  was  set- 
tled in  this  State  many  years  ago,  and  has  since  been  steadily 
maintained,  that  if  a  surety  request  a  creditor  to  collect  the  debt 
from  the  principal,  and  the  creditor  refuse  or  neglect  to  do  so  at 
a  time  when  it  is  collectible,  and  from  a  subsequent  change  of  cir- 
cumstances it  becomes  uncollectible,  the  surety  is  by  such  conduct 
of  the  creditor  exonerated  from  his  liability.'^* 

§  234.  Keason  of  the  rule — It  is  manifest  that  if  the  creditor, 
actually  collude  with  the  principal  to  cast  the  debt  upon  the  surety, 

75Elwood  V.  Deifendorf,  5   Barb.  Shaw,  3  N.  Y.  (3  Comst.)  446;  King 

398.  V.  Baldwin,  2  Johns.  Ch.  554. 

76  Bank  of  Albion  v.  Burns,  46  N.  78  Per  Weight,  J.,  in  Eemsen  v. 
Y.  170;  Smith  v.  Townsend,  25  N.  Beekman,  25  N.  Y.  552,  555;  King 
Y.  479;  Guion  v.  Knapp,  6  Paige,  41,  v.  Baldwin,  17  Johns.  384;  Pain  v. 
42;  Howard  Ins.  Co.  v.  Halsey,  4  Packard,  13  Johns.  174;  Osborne  v. 
Sandf.  565;  affi'd  8  N.  Y.  (4  Seld.)  Heyward,  40  App.  Div.  78;  57  N.  Y. 
271.  Supp.    542;    29    Civ.    Proe.    R.    215; 

77  Goldsmith  v.  Brown,  35  Barb.  Warfield  v.  Trickey,  23  W.  Dig.  92. 
484;  Merchants'  Ins.  Co.  v.  Hinman,  Contra,  Smith  v.  Freyler  (Montana), 
34  Barb.  410;  13  Abb.  110;  Merritt  v.  29  Alb.  L.  J.  448. 

Lincoln,  21  Barb,  249;  Schroeppel  v. 
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the  latter  should  be  exonerated ;  ''^  so  also  if,  by  omitting  to  do  an 
act  on  the  requirement  of  the  surety,  which  equity  and  his  duty 
to  the  surety  enjoin  on  him  to  do,  the  surety  is  injured  by  the 
omission,  the  latter  ought  not  to  be  held.  It  is  inequitable  and 
unjust  that  the  surety's  liability  should  continue  from  improper 
motives,  at  the  option  and  for  the  convenience  of  the  creditor  and 
against  the  surety's  will  and  express  wish,  until  the  principal  be- 
comes irresponsible.  Duty  enjoins  the  creditor  to  enforce  pay- 
ment from  the  party  primarily  liable;  and  if  requested  by  the 
surety  to  collect  the  debt  when  it  is  collectible  from  such  party  by 
measures  of  active  diligence,  and  the  creditor  refuses  or  neglects 
to  do  it  until  it  becomes  uncollectible  from  the  principal,  such  con- 
duct ought  to  be  a  defense  in  equity  to  any  suit  brought  against 
the  surety  to  charge  him  with  the  payment  of  the  debt.*" 

§  235.  Request  to  collect  must  be  explicit. — In  order  to  dis- 
charge the  surety  by  reason  of  a  neglect  on  the  part  of  the  credi- 
tor, it  must  be  shown  that  the  creditor  was  requested  to  enforce  the 
collection  of  the  debt  by  due  process  of  law.  Nothing  short  of  an 
explicit  expression  of  the  desire  of  the  surety  that  the  creditor 
shall  resort  to  his  legal  remedies,  will  be  suificient.*^ 

§  236.  Surety  only  relieved  to  extent  of  actual  injury But  fail- 
ure on  the  part  of  the  creditor  to  comply  with  the  request  of  the 
surety  to  enforce  payment  of  the  debt,  will  not  operate  to  exoner- 
ate the  surety,  unless  it  results  in  actual  injury  to  him,  and  then 
only  to  the  extent  of  such  injury.  The  solvency  of  the  debtor,  or 
the  sufficiency  of  the  fund  at  the  time  when  the  request  to  collect 
was  made,  and  subsequent  insolvency  or  insufficiency,  are  essential 
parts  of  the  defense  of  the  surety,  and  must  be  alleged  and  proven 
by  him.®^  A  mere  possibility  or  probability  that  compliance  with 
the  request  of  the  surety  would  have  resulted  in  the  satisfaction  of 

79Sailly  v.  Elmore,  2  Paige,  497.  Life   Ins.    Co.   v.   Davies,   44   N.   Y. 

80  Per  Weight,  J.,  in  Eemsen  v.  Super.  (12  J.  &  S.)  172;  56  How. 
Beekman,  25  N.  Y.  552,  557;  Russell  Pr.  440;  Fulton  v.  Matthews,  15 
V.  Weinberg,  4  Abb.  N.  C.  139,  affi'g  Johns.  433;  Denick  v.  Hubbard,  27 
2  Abb.  N.  C.  422;   16  Alb.  L.  J.  164;  Hun,  347. 

Loomis  V.   Balheimer,  5   Abb.  N.   C.  82  People    v.    Berner,     13    Johns. 

263.  383;   HufTman  v.  Hulbert,   13  Wend. 

81  Hunt  V.  Purdy,  82  N.  Y.  486;  377;  Merritt  v.  Lincoln,  21  Barb. 
Tbles  V.  Adee,  84  N.  Y.  222;  Singer  249;  Wheeler  v.  Benedict,  36  Hun, 
V.  Troutman,  49  Barb.  182;  Goodwin  478. 

V.  Simonson,  74  N.  Y.  133;   Mutual 
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the  debt,  will  not  exonerate  him,  unless  it  be  shown  that  the  debt 
could  have  been  collected  out  of  the  property  primarily  liable  by 
legal  process.  ^^ 

§  237.  No  one  not  really  a  surety  will  be  relieved.— The  doctrine 
that  a  surety  is  entitled  by  notice  to  call  upon  the  creditor  to  pro- 
ceed to  collect  the  debt  by  legal  proceedings  against  the  principal 
on  the  debt  becoming  due,  although  no  such  obligation  is  imposed 
by  the  contract,  and  that  the  creditor  failing  to  comply  is  dis- 
charged to  the  extent  of  the  loss  sustained  by  the  delay,  has  not 
always  been  regarded  with  approval  by  the  courts,  and  the  tendency 
is  not  to  enlarge  or  extend  it.  This  doctrine,  though  frequently 
criticised,  has  not  been  overruled,  but  the  courts  have  not  been 
disposed  to  apply  it  except  in  cases  where  the  surety  became  such 
at  the  inception  of  the  contract,  or  that  relation  was  created  by 
dealings  between  the  parties  originally  bound  by  the  contract  sub- 
sequent thereto  of  which  the  creditor  has  notice.®*  Thus,  the  court 
refused  to  apply  the  rule  to  the  case  of  an  indorser  for  value  on 
the  ground  that  the  indorser,  though  in  the  nature  of  a  surety,  is 
answerable  upon  an  independent  contract,  and  it  was  his  duty  to 
take  up  the  bill  when  dishonored.*^  And  in  a  case  where  there 
was  a  guaranty  of  payment  made  by  a  vendor  on  the  sale  to  the 
plaintijff  of  a  bond  and  mortgage,  the  former  receiving  the  amount 
of  the  security  as  the  consideration  of  the  transfer,  the  court  held 
the  assignor's  engagement,  though  collateral  in  form,  was  in  sub- 
stance an  original  undertaking,  and  that  it  was  his  duty  to  pay  the 
mortgage  debt  when  it  became  due,  and  that  he  could  not  by  any 
notice  impose  upon  his  assignee  the  duty  of  proceeding  against  the 
land.8« 

§  238.  Surety  discharged  by  collusion  between  debtor  and  cred- 
itor.— The  surety  will  also  be  discharged  without  any  request  be- 
ing made  by  him  for  the  collection  of  the  debt,  if  the  principal 
debtor  wrongfully  colludes  with  the  creditor  to  retain  his  liability ; 
as  if  the  money  be  offered  by  the  debtor  to  the  creditor  on  the  day 
it  falls  due,  or  afterward,  and  he,  without  the  consent  of  the 
surety,  requests  the  debtor  to  retain  it  longer,  for  this  operates  as 

83  Herrick  v.  Borst,  4  Hill,  650.  85  Trimble    v.    Thome,    16    Johns. 

84  Per  Andrews,  Ch.  J.,  in  New-      151. 

comb  V.  Hale,  90  N.  Y.  326,  329.  86  Newoomb  v.  Hale,  90  N.  Y.  326. 
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a  fraud  upon  the  surety.*''     But  to  accomplish  this  result  there 
should  he  a  formal  tender.** 

It  has  been  held  that  where  a  mortgagee,  out  of  kindness  for 
the  heirs  of  the  mortgagor,  and  in  the  belief  that  the  real  estate 
would  rise  in  value,  delayed  foreclosure  until  the  property  had  so ' 
depreciated  as  to  be  an  inadequate  security,  he  would  not  be  al- 
lowed to  proceed  against  the  administrators  for  the  collection  of 
the  deficiency,  they  having  paid  out  the  whole  personal  property 
for  the  payment  of  other  debts,  knowing  that  the  real  estate  was, 
at  the  time  of  the  death  of  the  mortgagor,  sufficient  to  pay  the 
debts  charged  upon  it.*^ 

§  239.  Guarantor  of  coUectioii  released  by  neglect  to  sue. — ^Where 
a  mortgage  is  assigned  with  a  guaranty  of  collection,  it  is  a  condi- 
tion precedent  that  the  creditor  shall  diligently  endeavor  to  collect 
the  amount  from  the  principal  debtor  by  exhausting  the  ordinary 
legal  remedies  for  that  purpose,  and  if  he  fails  to  do  this,  the 
guarantor  is  discharged.  So,  the  allowance  of  the  lapse  of  one 
term  after  the  debt  becomes  due,  without  suit  against  the  princi- 
pal, has  been  held  to  effect  such  discharge ;  ^°  and  a  delay  of  six 
months  in  foreclosing  a  mortgage  has  been  determined  to  release 
the  guarantor.*-'  A  delay  of  two  years  and  nine  months  after  the 
mortgagee  had  been  expressly  requested  by  such  a  surety  to  proceed 
and  enforce  the  collection  of  the  demand  while  the  security  was 
probably  good,  has  been  adjudged  sufficient  to  require  the  release 
of  the  surety.®^  This  rule  does  not  extend  to  the  case  of  a  guar- 
antor of  payment  whose  duty  it  is  to  make  payment  in  the  first 
instance.®^ 

In  the  absence  of  a  provision  in  the  mortgage  making  the  whole 
principal  due  upon  default  in  the  payment  of  interest,  such  a  de- 

87  Sailly  v.  Elmore,  2  Paige,  497.  93  Newoomb    V.    Hale,    90    N.    Y. 

88  Clerk  v.  Sickler,  64  N.  Y.  231.  326. 

89  Johnson  v.  Corbett,  11  Paige,  See  also  Noonan  v.  Lee,  2  Black. 
265,  272.  500;   Redman  v.  Purrington,  65  Cal. 

90Kies  V.  Tifft,  1  Cow.  98.  271;  3  Pac.  883;  Elwood  v.  Woleott, 

91  Craig  v.  Parkis,  40  N.  Y.  181.  32  Kan.  526;  4  Pac.  1056;  Sharp  v. 
See  also  Moakley  v.  Eiggs,  19  Johns.  Barker,  11  Kans.  381;  Stanelifts  v. 
69;  Loveland  V.  Shepard,  2  Hill,  139;  Norton,  11  Kan.  218;  Detweiler  v. 
Merritt  v.  Bartholick,  36  N.  Y.  44.  Breckenkamp,  83  Mo.  45;  Lowenstein 

92  Northern  Ins.  Co.  of  N.  Y.  v.  v.  Phelan,  17  Nev.  429;  22  N.  W.  561; 
Wright,  13  Hun,  166,  affl'd  76  N.  Y.  Moore  v.  Cameron,  93  N.  0.  51;  Gul- 
445.  den  v.  O'Byrne,  7  Phila.  93. 
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fault  will  not  have  that  result.®*     Nor  can  there  be  default  until 
the  amount  due  has  become  liquidated.®' 


§  240.  Nature  of  the  "  default  clause." — It  is  a  common  thing 
to  insert  in  bonds  secured  by  mortgages,  a  clause  known  as  a  "  de- 
fault clause,"  which  is  to  the  effect  that,  if  any  instalment  of  in- 
terest or  principal,  or  any  tax  on  the  mortgaged  property  shall 
rtmain  unpaid  for  a  certain  number  of  days  after  it  becomes  due, 
the  principal  sum  shall,  at  the  option  of  the  mortgagee,  become 
due  and  payable.  Such  a  stipulation  is  entirely  valid  and  will  be 
enforced  by  the  courts ;  it  does  not  impose  any  forfeiture  or  pen- 
alty upon  the  mortgagor,  and  he  must  abide  by  the  contract  which 
he  makes.  The  time  of  payment  is  the  only  thing  which  is  con- 
tingent, and  the  parties  have  a  perfect  right  to  make  the  prompt 
payment  of  interest,  or  any  other  condition  or  event,  the  criterion 
which  shall  determine  when  the  principal  shall  become  due.®* 

§  241.  Default  clause  is  for  benefit  of  mortgai^ee  only — If  the 

stipulation  is  drawn  so  as  to  provide  that  the  entire  amount  of  the 
de"bt  shall  become  due  on  a  default  in  payment  of  an  instalment  of 
interest  or  the  like,  it  is  still  for  the  benefit  of  the  mortgagee  only, 
and  it  cannot  be  taken  advantage  of  by  the  mortgagor  so  as  to  per- 
mit him  to  pay  the  debt,  though  the  time  originally  stipulated  for 
has  not  expired.®'^ 

94  Burt  V.  Saxton,  4  Thomp.  &  C.  Pr.  400;  Ferris  v.  Ferris,  16  How.  Pr. 
108;   1  Hun,  551.  102;    28   Barb.   29;    Rubena   v.   Prin- 

95  Price  v.  Wood,  76  Hun,  318;  die,  44  Barb.  336;  Ihvight  v.  Web- 
27  N.  Y.  Supp.  691.  ster,  32  Barb.  47;   19  How.  Pr.  349; 

96  House  v.  Eisenlord,  102  N.  Y.  10  Abb.  128;  Hunt  v.  Keech,  3  Abb. 
713;  7  N.  E.  428,  affi'g  17  W.  D.  204;  compare  Noyes  v.  Anderson,  124 
203;  Cole  v.  Hinck,  120  App.  Div.  N.  Y.  175;  26  N.  E.  316,  affi'g  1  N.  Y. 
355;  105  N.  Y.  Supp.  407;  Dougan  Supp.  5;  16  St.  R.  603,  where  dis- 
V.  Evansville  &  T.  H.  E.  E.  Co.,  15  tinction  is  made  between  default 
App.  Div.  483;  44  N.  Y.  Supp.  503;  clause  and  agreement  not  to  enforce 
78  N.  Y.  St.  E.  503 ;  Smith  v.  Lamb,  for  a  stipulated  time.  • 

59   Misc.   E.   568;    111   N.   Y.    Supp.  Where  mortgage  is  for  future  ad- 

455-    Dunn    v.    Sharpe,    9    Misc.    E.  varices   and  indebtedness.     See   Dunn 

636;   30  N.  Y.  Supp.  353;  Martin  v.  v.  Sharpe,  9  Misc.  R.  636;   30  N.  Y. 

Clover,   17   N.   Y.   Supp.   638;    Crane  Supp.  353. 

V.     Ward,     Clarke,     393 ;     Noyes    v.  97  Cohen  v.  Spitzer,  145  App.  Div. 

Clark,    7    Paige,    179;    Valentine    v.  104;   129  N.  Y.  Supp.  104;  Quacken- 

Van  Wagner,  37  Barb.  60;  23  How.  bush  v.  Mapes,  54  Misc.  E.  124;   105 
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A  clause  of  this  kind  does  not  operate  against  the  mortgagee  so 
as  to  set  the  statute  of  limitations  running  against  him  as  to  the 
instalments  of  the  debt  not  due.®*  And  a  foreclosure  on  default 
of  a  first  note,  and  payment  thereof  out  of  proceeds  of  sale,  will 
not  be  a  bar  to  an  action  to  charge  an  indorser  on  one  of  the  notes 
falling  due  subsequently.-' 

§  242.  Construction  of  provision  as  to  default. — The  clause  mak- 
ing the  whole  amount  due  on  failure  to  pay  an  instalment  of  inter- 
est or  of  principal,  need  not  be  recited  in  the  mortgage  if  it  con- 
tains a  reference  to  the  bond  containing  such  clause,  as  by  saying 
that  payment  is  to  be  made  "  according  to  the  condition  of  a  cer- 
tain bond  bearing  even  date  with  the  mortgage."  The  object  of 
the  mortgage  is  to  reinforce  that  obligation ;  and  a  reference  in  the 
mortgage  to  the  paper  containing  such  obligation,  makes  the  bond 
a  part  of  the  obligation  for  all  essential  purposes.^ 

But  the  converse  of  this  proposition  is  not  true,  and  if  the  de- 
fault clause  be  inserted  in  the  mortgage  and  be  not  included  in  the 
bond,  the  debt  may  become  due  for  the  purpose  of  enforcing  the 
lien,  when  only  an  instalment  of  it  would  be  due  for  the  purpose 
of  an  action  at  law  to  recover  the  debt.  This  was  held  in  a  case 
where  a  mortgage  of  a  railroad  gave  to  the  trustees  the  right  to 
enforce  the  entire  mortgage  on  any  default,  but  the  separate  bonds 
which  were  secured  by  the  mortgage  contained  no  such  provision.^ 

The  court  will  not  imply  any  agreement  of  this  kind,  and  when 
a  mortgage  authorized  a  sale  of  the  mortgaged  premises  for  the 
payment  of  the  whole  debt,  it  was  held  that  this  merely  authorized 
a  statutory  proceeding  by  advertisement,  and  that  an  action  to 
foreclose  could  be  stayed  by  payment  of  the  instalment  due.* 

N.  y.  Supp    654,  modified  123  App.  1  McClelland   v.    Bishop,    42    Ohio 

Div.    250;    107    N.    Y.    Supp.    1053;  St.  113. 

Mallory  v.  West  Shore  E.  R.,  35  N.  2  Dimon  v.   Dunn,   15   N.  Y.  498, 

Y.  Supr.  Ct.    (3  J.  &  S.)    174;   S.  &  rev'g     s.     c.     sub    nom.     Dimon    v. 

M.   E.   E.   Co.  V.   Lancaster,   62   Ala.  Bridges,  8  How.  Pr.  16;  Martland  v. 

5.')5;  Morgan  v.  Martin,  32  Mo.  438;  Godwin,  19  N.  Y.  Supp.  275;  46  N. 

Lowenstein  v.  Phelan,   17   Neb.   429;  Y.  St.  E.  959. 

22  N.  W.  561;  McClelland  v.  Bishop,  3  Mallory  v.  The  West  Shore  Hud- 

42    Ohio    St.    113;    contra,    National  son  Eiver  E.  E.  Co.,  34  N.  Y.  Sup. 

Bank  v.  Peck,  8  Kans.  8.  (3  J.  &  S.)   174. 

98  Capehart  v.  Dettriok,  91  N.  C.  4  Holden  v.  Gilbert,  7  Paige,  208. 
344;    Howell  v.   Western  E.   E.  Co., 
94  U.  S.  463. 
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§  243.  Provision  as  to  default  construed  as  limitation  on  right  to 
sue. — A  provision  in  a  mortgage  that  in  case  of  a  default  in  mak- 
ing any  of  the  payments  provided  for  therein  within  a  certain 
time  after  such  payment  shall  be  due,  the  entire  principal  shall 
become  due  and  payable,  operates  as  a  limitation  upon  the  right 
of  the  mortgagee  to  proceed  against  the  mortgagor  prior  to  the 
expiration  of  the  period  specified.  So  where  a  mortgage  given  to 
an  association  by  one  of  its  members  provided  that  if  default 
should  be  made  "  in  the  said  monthly  payments  for  the  space  of 
six  months  after  they,  or  any  of  them,  should  become  due  "  it 
should  be  lawful  for  the  association  to  advertise  and  sell  the  mort- 
gaged premises  at  public  auction,  according  to  the  statute,  it  was 
held  that  such  provision  was  not  to  be  limited  to  an  exercise  of  the 
power  of  sale  by  advertising,  according  to  statute,  but  by  its  rea- 
sonable interpretation,  operated  as  an  extension  of  the  term  of 
credit,  so  far  as  to  preclude  the  association  from  commencing  any 
action  upon  the  mortgage  until  the  expiration  of  six  months  from 
the  time  when  the  monthly  payment  remaining  unpaid  had  be- 
come due.^ 

§  244.  Statute  providing  short  form  of  mortgage  and  construction 
of  default  clause. — Where  a  statute  provides  a  form  for  a  mort- 
gage and  the  construction  which  is  to  be  given  to  certain  provi- 
sions therein,  such  rule  of  construction  will  not  be  applied  where  a 
mortgage,  though  it  contains  one  or  more  of  the  provisions  recited 
in  the  statutory  form,  does  not  show  that  it  was  made  in  contem- 
plation of  such  act.  So  where  there  was  nothing  in  the  record  of 
an  action  to  foreclose  a  mortgage  to  show  that  a  clause  in  the  mort- 
gage as  to  default  in  the  making  of  payments  was  drawn  with 
respect  to  the  provisions  of  the  act  entitled  "  An  Act  to  provide 
for  Short  Forms  of  Deeds  or  Mortgages."  (Laws  of  1890,  Chap. 
475),  it  was  decided  that  such  clause  would  not  be  construed  with 
reference  to  such  provisions,  as  to  the  right  to  foreclose  for  the 
whole  principal  sum.^     -  , . 

The  mere  production  of  the  bond  and  mortgage,  from  which  it 
appears  that  more  than  the  stipulated  time  has  expired  since  the 

5  Second  American  Building  Aaso-  6  Mutual  Benefit  Loan  and  Build- 

ciation  v.  Piatt,   5   Duer    (12  N.  Y.      ing  Co.  v.  Jaeget,  34  App.  Div.  90; 
Super.)    675,  dismissing  a  complaint      54  N.  Y.  Supp.  99. 
which  did  not  show  a  default  for  the 
prescribed  period. 
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instalment  of  interest  became  due  and  default  was  made  thereon, 
is  sufficient  prima  facie  to  entitle  the  mortgagee  to  judgment  for 
the  whole  amount  of  principal  and  int^est.'^ 

§  245.  Election — .There  is  no  obligation  upon  the  holder  of  a 
mortgage  to  elect  that  the  principal  sum  is  due  upon  a  failure  to 
pay  interest.®  Election  must  be  evidenced  by  an  affirmative  act, 
seasonably  made.®  Until  it  is  made  nothing  is  due  but  the  in- 
terest and  therefore  a  tender,  before  election,  of  the  interest  due 
will  be  a  bar  to  a  subsequent  action  to  foreclose  the  mortgage. 
And  in  such  a  case  the  tender  to  be  available  as  a  defense  to  such 
an  action  does  not  have  to  be  kept  good  by  payment  into  court.^" 

Unless  so  required  by  the  terms  of  the  bond  and  mortgage,  it  is 
not  necessary  to  give  the  mortgagor  notice  of  an  intention  to  ex- 
ercise an  option  to  make  the  whole  indebtedness  due  on  failure  to 
pay  interest;  ^^  the  commencement  of  an  action  is  sufficient  indi- 
cation of  such  intention.^  ^  Appearance,  however,  by  an  assignee 
of  the  mortgage  who  holds  it  as  security  for  a  loan  as  a  defendant 
in  an  action  of  foreclosure  brought  by  the  assignor,  followed  by 
the  former's  consent  to  a  judgment  is  held  not  to  constitute  an 
election.-'^ 

j  In  case  a  mortgage  has  been  assigned  as  security  for  a  loan,  the 
/'mortgagee  and  his  assignee  are  to  be  regarded  in  equity  as  joint 
owners;  an  election  by  the  assignor  alone  to  treat  the  principal 
as  due  for  a  default  in  the  payment  of  interest  is  not  sufficient. 
It  is  necessary  that  both  should  join,^*  but  where  the  assignment 

TSowarby  v.  Russell,  6  Eob.  322;  v.    McLean,    63    N.    C.    576;    contra; 

4  Abb.  N.  S.  238.  Dean  v.  Applegarth,  65  Cal.  391;   4 

8  Quackenbush    v.    Mapes,    No.    1,  Pae.  375. 

123  App.  Div.  242;  107  N.  Y.  Supp.  12Kilpatrick    v.     Germania    Life 

1047.  Ins.   Co.,   183   N.  Y.    163;    75   N.   E. 

OCresco  Realty  Co.  v.  Clark,   128  1124;    Northampton    Nat'l    Bank    v. 

App.  Div.  144;   112  N.  Y.  Supp.  550.  Kidder,  106  N.  Y.  221;  12  N.  E.  577; 

lOCrescQ  Realty  Co.  v.  Clark,  128  8   St.  R.   621;    27   W.  D.    165;    New 

App.  Div.  144;   112  N.  Y.  Supp.  550.  York  Security  &  T.  Co.  v.   Saratoga 

llHothorn  v.  Louis,  52  App.  Div.  Gas  &  E.  L.  Co.,  88  Hun,  569;   890 

218;   65  N.  Y.  Supp.   155,  affi'd   170  N.   Y.   Supp.   890;    Borgeol  v.   Eiga- 

N.  Y.  576;    62  N.  E.   1096;   Howard  broadt,   35   Misc.   E.   606;    72  N.  Y. 

V.    Fajley,    3    Eobt.    599;    Hunt    V.  Supp.    133;    Hunt  v.   Keech,   3   Abb. 

Keech,  3  Abb.  Pr.  204;   Hoodless  v.  Prac.  204. 

Eeid,  112  111.  105;  Marston  v.  Brit-  ISCresco  Realty  Co.  v.  Clark,  128 

tenham,   76   111.   611;    Loan  &  Trust  App.  Diy.  144;   112  N.  Y.  Supp.  550. 

Co.  V.  Munson,  60  III.  371 ;  Buchanan  14  Cresco  Realty  Co.  v.  Clark,  128 

v.  Life  Ins.  Co.,  96  Ind.  510;  Young  App.  Div,  144;  112  N.  Y.  Supp.  550; 


§  246.  J  TIME    FOK   PAYMENT    OF    MOETGAGE    DEBT.  195 

of  a  mortgage  is  absolute,  the  election  to  treat  the  principal  as 
due  in  such  a  case  would  have  to  be  made  by  the  assignee.^® 
Where  a  portion  only  of  a  series  of  promissory  notes  payable  at 
intervals  of  one  month  are  transferred,  the  transferee  cannot,  on 
the  failure  of  the  maker  to  pay  notes  not  transferred  to  him,  take 
advantage  of  such  a  provision,  unless  the  other  holders  concur. 
Moreover,  even  if  the  transferee  acquired  the  right  as  against 
the  maker  to  declare  the  whole  debt  due  so  as  to  resort  to  the 
security,  the  exercise  of  that  right  would  not  make  the  notes  be- 
come due  before  maturity  as  against  his  immediate  transferor.^* 
The  holders  of  a  large  majority  of  an  issue  of  corporate  bonds 
secured  by  a  mortgage  with  such  a  clause  may  make  the  election,^'' 
but  an  individual  holding  less  than  a  majority,  may  not.-'^  The 
holder  of  a  mortgage  should  allege  in  his  complaint  that  he  has 
elected  to  consider  the  whole  amount  due  if  he  seeks  to  recover 
the  whole  principal  and  interest  for  a  default  in  payment.^® 

§  246.  Election  concludes  both  mortgagor  and  mortga^^ee. — After 
the  mortgagee  has  made  his  election  and  has  instituted  foreclosure, 
neither  the  mortgagor  nor  his  grantee  can  defeat  the  action  by  a 
subsequent  tender  of  the  amount  of  interest  due,  with  costs.^" 
On  the  other  hand  the  mortgagee  is  similarly  bound  by  his  election, 
once  made,  after  the  mortgagor  as  a  direct  result  of  such  election 
has  changed  his  position  and  assumed  legal  obligations.^^  So 
where  a  mortgage  contained  such  a  clause  and  also  gave  the  mort- 
gagor the  privilege  at  any  time  after  a  date  specified,  by  paying  the 
principal  before  maturity  upon  the  payment  of  a  thousand  dollars 

Shaw  V.  Wellman,  59  Hun,  447;    13  N.  Y.  Supp.  216;  Osborne  v.  Ketcham, 

N.  Y.  Supp.  527.  76   Hun,   325;    27   N.   Y.    Supp.    694. 

15  Cresco  Realty  Co.  v.  Clark,  128  A  tender  hy  a  railroad,  company 
App.  Div.  144;   112  N.  Y.  Supp.  550.  to  a  bondholder  who  has  commenced 

16  Getty,  Inc.  v.  Cauchois,  141  an  action  to  foreclose  for  default  in 
App.  Div.  443;   126  N.  Y.  Supp.  202.  payment    of    interest    due    upon    his 

17  Atlantic  Trust  Co.  v.  Crystal  bonds,  is  not  sufficient  to  arrest  the 
Water  Co.,  72  App.  Div.  539;  76  N.  action  unless  it  is  a  tender  of  all 
Y.  Supp.  647.  the   interest    due   on    all   the    bonds 

ISBatchelder     v.     Council     Grove  whose    holders    have    not    agreed    to 

Water  Co.,  131  N.  Y.  42;   42  St.  E.  postpone     their     claim     to     interest. 

614  •  29  N.  E.  801.  Van  Benthuysen  v.  Central  N.  E.  & 

19  Howard  v.  Farley,  3  Robertson,  W.  R.  Co.,  17  N.  Y.  Supp.  709. 

599,  2lKilpatriek    v.     Germania    Life 

20Pizer  v.  Herzig,   120  App.  Div.  Ins.   Co.,    183   N.   Y.   163;    75   N.   E. 

102;   105  N.  Y.  Supp.  38;   Rosohe  v.  1124,    reversing    95    App.    Div.    287; 

Kosmowski,    61    App.    Div.    23;    70  88  N.  Y.  Supp.  628. 
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additional  as  a  bonus,  he  was  held  to  have  made  a  final  election  by 
the  institution  of  foreclosure  proceedings.  And  where  the  mortga- 
gor made  financial  arrangements  in  view  of  such  elections,  notified 
the  mortgagee  that  he  would  pay  the  mortgage  and  interest  and  the 
latter  stated  that  its  foreclosure  suit  had  been  discontinued,  in- 
sisted upon  the  payment  of  the  bonus  before  it  would  satisfy  the 
mortgage  and  threatened  to  sue  for  the  interest,  and,  in  order  to 
procure  the  discharge  of  the  mortgage,  the  mortgagor  paid  the 
bonus,  it  was  decided  that  such  payment  must  be  regarded  as  in- 
voluntary and  could  be  recovered  back  in  an  appropriate  action 
for  the  purpose.^^  Assuming  a  demand  to  be  necessary,  it  has  to 
be  made  at  the  place  where  the  interest  is  payable  under  the  terms 
of  the  mortgage,  but  if  the  designated  place  be  an  .oflace,  closed  and 
abandoned,  there  is  no  obligation  to  search  elsewhere,  and  fore- 
closure may  be  instituted  without  previous  d^mand.^* 

§  247.  Place  where  interest  must  be  paid — Payment  of  interest 
must  be  made  to  the  creditor  himself,  or  to  some  person  author- 
ized by  him  to  receive  it,  and  the  creditor  may  require  it  to  be  paid 
to  him  at  any  place  within  the  State.^^ 

In  the  absence  of  any  fraud  or  trick  on  the  part  of  the  mort- 
gagee, it  is  no  excuse  for  the  mortgagor  that  he  could  not  find  the 
mortgagee  in  season  to  make  payment.*^ 

In  general  a  debtor  is  bound,  if  no  place  of  payment  is  specified 
in  the  contract,  to  seek  the  creditor  and  make  payment  to  him 
personally.  But  this  rule  is  subject  to  the  exception  that  if 
the  creditor  is  out  of  the  State  when  payment  is  to  be  made,  the 
debtor  is  not  obliged  to  follow  him,  but  readiness  to  pay  within  the 
State  in  that  case  will  be  as  effectual  as  actual  payment  to  save  a 
forefeiture.  It  may  perhaps  be  that,  although  a  creditor  is  absent 
from  the  State  when  a"  payment  is  due,  if  he  has  a  house  therein 
where  he  resides,  it  is  the  duty  of  the  debtor  to  tender  the  money 
there,  or  otherwise  his  obligation  is  not  discharged.     However  this 

22  Kilpatrick    v.    Germania    Life  24  Grussy  v.   Schneider,   50   How. 
Ins.   Co.,    183   N.   Y.    163;    75   N.   E.  Pr.  134,  affi'd  55  How.  Pr.  188. 
1124,  reversing  95  App.  Div,  287;  88  25  Bennett  v.  Stevenson,  53  N.  Y. 
N.  Y.  Supp.  528.  508;  Asendorf  v.  Meyer,  8  Daly,  278; 

23  Long  Island  Loan  &  Trust  Co.  Dwight  v.  Webster,  32-  Barb.  47; 
V.  Long  Island  City  &  Newtown  E.  19  How.  349;  10  Abb.  128.  See 
Co.,  85  App.  Div.  36;  82  N.  Y.  Supp,  Schieek  v.  Donohue,  92  App.  Div. 
644;  affi'd  on  opinion  below  178  N.  330;  87  N.  Y.  Supp.  204,  where  mort- 
Y.  588;  70  N.  E.  1102.  gagee  changed  his  residence. 
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may  be  as  a  general  rule,  no  such  duty  rests  upon  a  mortgagor,  and 
he  is  not  obliged  to  part  with  his  money  to  a  third  person  without 
satisfactory  evidence  of  his  authority.  If  the  mortgagee  desires 
that  the  interest  should  be  paid  to  any  agent  of  his  within  the 
State,  he  should  notify  the  mortgagor  that  such  agent  is  entitled 
to  receive  it,  and  if  he  leaves  the  State  without  doing  so,  the 
mortgagor  is  not  obliged  to  tender  the  money  at  his  residence,  and 
failure  to  do  so  will  not  operate  to  make  a  mortgage  due,  under  a 
default  clause.^®  In  Weygand  v.  Park  Terrace  Co.,'^''  Judge 
Chase  of  the  Court  of  Appeals'  writing  the  opinion,  which  was 
concurred  in  by  the  full  bench,  lays  down  the  following  rules; — 

1.  It  is  a  general  rule  that  a  debtor  must  seek  his  creditor  to 
make  payment  of  his  indebtedness. 

2.  The  parties  to  a  contract  may  provide  therein  where  pay- 
ments thereon  shall  be  made. 

3.  Where  a  contract  is  made  outside  of  the  State  in  which  the 
promisor  resides,  and  it  does  not,  either  by  express  terms  or  by  fair 
inference,  provide  where  the  same  is  to  be  performed  it  will  be 
presumed  that  the  parties  intend  that  it  shall  be  performed  at 
the  place  where  it  is  made,  and  the  promisor  must  provide  at  such 
place  to  make  the  payments  thereon. 

4.  Where  a  contract  is  made  in  this  State  either  with  a  person 
then  residing  in  this  State,  who  afterwards  removes  therefrom, 
or  with  a  non-resident  of  this  State,  it  is  the  duty  of  the  promisee 
to  provide  a  place  in  this  State  where  payments  can  be  made,  and  it 
is  not  necessary  for  the  debtor  to  go  beyond  the  bounds  of  this 
State  to  make  payments  thereon. 

Where  an  attorney,  authorized  to  receive  payment,  wrote  to  the 
debtor  requiring  payment  to  be  made  to  him  at  his  office  at  a  time 
named,  and  then  absented  himself  therefrom,  leaving  a  boy  in 
charge,  a  tender  to  the  boy  was  held  sufficient  to  save  costs.^* 

§  248.  Excusing  default,  the  court  will  not,  as  a  rule,  excuse  the 
mortgagor's  default,  when  the  mortgagee  has  done  nothing  to  ren- 
der it  unconsiconable  for  him  to  take  advantage  of  it.^^     The 

26  Hale  v.  Patton,  60  N.  Y.  233;  rev'g  135  App.  Div.  821;  120  N.  Y. 
Houbie    v.    Volkening,    49    How    Pr.       Supp.  192. 

169;     Tasker    v.    Bartlett,    5     Gush.  28  Kirton  v.  Braithwaith,  1  M.  & 

(Mass.)    359.     See   Weyand   v.    Ran-  W.  310;  Grussy  v.  Schneider,  50  How. 

dall,   131   App.  Div.   167;    115  N.  Y.  Pr.   134,   137. 

Supp.  279.  29  Cole   v.   Hinch,    120   App.   Div. 

27  202  N.  Y.  231;   95  N.  E.  723,  355;   105  N.  Y.  Supp.  407;  Ferris  v. 
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foreclosure  of  a  mortgage  is  equitable  in  its  nature,  although  based 
on  legal  rights,  and  it  is  the  province  of  a  court  of  equity  to  see 
to  it  that  a  party  invoking  its  relief  shall  have  dealt  fairly  before 
relief  is  given.  ^^  In  one  of  the  more  recent  decisions  it  is  said 
that  cases  where  foreclosure  may  be  denied  in  spite  of  the  default 
of  the  mortgagor  fall  within  two  classes:  First,  where  the  de- 
fault is  in  the  payment  of  taxes  or  assessments,  or  sums  for 
which  the  time  of  payment  is  not  fixed  by  the  instrument  and  can 
be  known  to  the  mortgagor  only  by  •  investigation  or  information 
dehors  the  mortgage;  second,  where  by  course  of  dealing  be- 
tween the  parties,  the  mortgagor  has  been  induced  by  the  mortgagee 
to  suffer  the  default.^  ^  If  the  mortgagee  has  been  guilty  of  any 
fraud  or  oppressive  conduct,  the  court  will  not  allow  him  to  profit 
by  his  own  wrong. *^  So  where  the  plaintiff,  an  assignee  of  the 
mortgage,  colluded  with  his  assignor  to  prevent  the  mortgagor 
from  ascertaining  who  was  then  the  owner  of  the  mortgage,  and 
thus  prevented  him  from  making  payment  to  the  right  person, 
within  the  time  fixed  by  the  condition,  a  stay  of  proceedings  was 
ordered  by  the  court  on  the  ground  that,  under  such  circumstances, 
it  was  inequitable  to  permit  the  assignee  to  take  advantage  of  the 
breach  of  the  condition.^  ^ 

Mere  negligence  of  the  mortgagor,  or  forgetfulness  as  to  the 
place  or  person  to  whom  payment  is  to  be  made,  will  not  excuse 
non-payment  or  prevent  the  whole  amount  of  the  debt  from  be- 
coming due  pursuant  to  the  terms  of  the  mortgage  because  of  such 
default." 

The  fact  that  the  mortgaged  estate  belongs  to  a  mere  surety,  as 
to  a  wife,  while  the  debt  was  the  husband's,  can  make  no  difference, 

Ferris,    16    How.    Pr.    102;    Hale   v.  Goldberg,    133    App.    Div.    207;    117 

Gouverneur,  4  Edw.  Ch.  207.  N,    Y.    Supp.    211;     Teachers    Bld'g 

SOGermania  Life  Ins.  Co.  v.  Pot-  Ass'n  v.  Severance,  41  App.  Div.  311; 

ter,    124   App.   Div.   814;    109   N.  Y.  58  N.  Y.  Supp.  464;  Foster  v.  Hughes, 

Supp.    435,   rev'g   57   Misc.   R.   204;  51  How.  Prac.  20;  Western  Bank  v. 

107  N.  Y.  Supp.  912.  Sherwood,   29    Barb.    383;    Broderick 

31  Pizer  v.  Herzig,  120  App.  Div.  v.  Smith,  15  How.  Pr.  434;  26  Barb. 
102;   105  N.  Y    Supp.  38  539;  Noyes  v.  Clark,  7  Paige  Ch.  179. 

32  Bennett  v.  Stevenson,  53  N.  Y.  33  Noyes  v.  Clark,  7  Paige,  179. 
508;  Schieck  v.  Donohue,  77  App.  34  Ferris  v.  Ferris,  28  Barb.  29; 
Div.  321;  179  N.  Y.  Supp.  233,  ap-  16  How.  Pr.  102;  Noyes  v.  Clark, 
peal  dismissed,  173  N.  Y.  638;  66  N.  7  Paige  Ch.  179;  Spring  v.  Fisk,  21 
E.  1116;  French  v.  Row,  77  Hun,  N.  J.  Eq.  175.  Compare  Lynch  v. 
380;  28  N.  Y.  Supp.  849;  Bieber  v.  Cunningham,  6  Abb.  Prac.  94. 
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for  when  the  whole  debt  becomes  due  the  court  has  no  power  to 
stay  proceedings  on  payment  of  mere  interest  and  costs.^^  If  the 
mortgagor  fails  to  pay  the  interest  within  the  time  specified  after 
it  becomes  due  he  must,  in  order  to  relieve  himself  from  a  forfeit- 
ure show  a  sufficient  reason  in  his  papers  which  will  excuse  his 
laches.*®  A  further  exception  to  the  general  rule  was  made  where 
a  temporary  receiver  had  been  appointed  for  the  owner  of  the 
land,  a  state  bank.  In  this  case  there  was  no  question  of  per- 
manent insolvency  and  it  was  held  that  the  default  had  not  been 
caused  by  any  negligence  on  the  part  of  the  owner  nor  was  it 
chargeable  with  any  of  the  circumstances  producing  the  result. 
It  was  an  act  of  the  state,  quasi  governmental  in  its  character.*'^ 

§  249.  Practice  when  default  is  excusable. — It  seems  that  the 
question  whether  or  not  such  a  default  is  excusable  may  properly 
be  litigated  only  at  the  trial  of  the  action,  and  that  the  court  is 
without  jurisdiction  to  decide  the  question  on  affidavits  or  to  stay 
the  action  on  a  motion  so  founded.**  A  different  practice 
formerly  prevailed.**  Perpetual  stays  of  proceedings  have  been 
granted  and,  where  there  was  obvious  fraud  and  oppression,  have 
been  sustained.*"  Such  a  stay  if  granted,  is  conclusive  and  pre- 
vents a  final  judgment  from  which  an  appeal  may  be  taken.  It 
is  therefore  itself  appealable  to  the  court  of  appeals.*^  But  the 
doctrine  of  Cole  v.  Hinck  would  seem  to  be  the  equitable  and 
logical  one.  As  Mr.  Justice  Lambert  very  reasonably  says  in  that 
case  "  If  the  defendants  in  the  action  have  a  substantial  defense 
in  equity,  to  be  available,  it  must  be  presented  as  an  issue  by 
answer  and  litigated  in  the  ordinary  way.  When  the  mortgagor 
has  a  valid  excuse  for  not  paying  interest  in  time,  he  cannot  pay 
the  money  into  court  on  an  ex  parte  order.  The  proper  practice 
is  to  offer  to  pay  the  amount  to  the  plaintiff,  and,  on  his  refusing  to 
receive  it,  to  apply  to  the  court,  upon  papers  excusing  the  default, 

35  Hale  v.  Gouverneur,  4  Edw.  Pr.  389;  14  How.  Pr.  572;  Lynch 
207;  Claflin  v.  Reese,  54  Iowa,  544;  v.  Cunningham,  6  Abb.  Pr.  94;  Asen- 
6  N.  W.  729.  dorf  v.  Meyer,  8  Daly,  278. 

36  Hunt  V.  Keech,  3  Abb.  Pr.  204.  40  Noyes  v.   Clark,   7   Paige,   179 ; 

37  Smith  v.  Lamb,  59  Misc.  K.  Foster  v.  Hughes,  51  How.  Pr.  20. 
568;    111  N.  Y.  Supp.  455.  See    Trenor    v.    Le    Count,    84    Hun, 

38  Cole   V.   Hinck,    120    App.    Div.  426;  32  N.  Y.  Supp.  412. 

355;    105  N.  Y.   Supp.  407.  41  Bennett  v.  Stevenson,  58  N.  Y. 

39  Thurston    v.     Marsh,     5     Abb.      508. 
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for  an  order  staying  proceedings  in  the  action."  *^  In  a  proper 
case,  and  upon  imposing  suitable  terms,  an  application  of  this  kind 
will  be  entertained,  though  the  motion  be  not  made  until  the  action 
to  foreclose  is  at  issue.** 

§  250.  When  default  in  payment  of  interest  is  waived. — ^A  mort- 
gagee may  by  his  acts  or  conduct  be  considered  as  having  waived 
his  right  to  foreclose  by  reason  of  a  default  in  payments  called  for 
by  the  mortgage.  He  will  not  be  permitted  to  take  an  unfair  ad- 
vantage of  a  mortgagor  and  at  the  same  time  insist  upon  a  strict 
interpretation  of  the  clause  conferring  the  right  to  foreclose.** 
So  if  the  mortgage  shall  have  become  due  by  operation  of  the  agree- 
ment relative  to  prompt  payment  of  interest,  an  unconditional  pay- 
ment of  interest  will  waive  the  default  and  revive  the  term  of 
credit,  *^  even  if  made  after  a  summons,  complaint,  and  notice  of 
lis  pendens  have  been  filed  but  no  summons  served.*®  An  ex- 
tension of  the  time  of  payment  by  the  holder  of  a  majority  in 
value  of  corporate  bonds  will  also  constitute  a  waiver.*'^  But  if 
the  mortgagee  shall  accept  payment  of  an  instalment  of  principal 
or  interest  larger  than  the  interest  in  default,  he  will  not  thereby 
waive  his  right  to  insist  upon  the  payment  of  the  balance.*^ 

Where,  after  a  default  had  occurred  in  payment  of  interest,  the 
mortgagor  and  mortgagee  entered  into  an  agreement  to  forgive  the 
default  on  the  performance  by  the  mortgagor  of  certain  conditions, 
it  was  held  that,  in  the  absence  of  full  performance  of  such  condi- 
'tions,  the  mortgagee's  right  to  insist  upon  the  default  still  remained, 
even  though  payment  of  interest,  which  was  one  of  the  conditions, 
had  been  made  and  accepted.** 

The  right  to  insist  that  the  principal  has  become  due  is  not 
waived  by  the  commencement  of  an  action  to  foreclose  for  non- 
payment of  interest,  and  upon  the  expiration  of  the  time  stipulated 

42  Thurston  v.  Marsh,  5  Abb.  389 ;  Jackson  v.  Allen,  3  Cow.  220 ;  Jack- 
14  How.  Pr.  572.  son  v.  Sheldon,  5  Cow.  448;  Lawson 

43  Lynch  v.   Cunningham,   6   Abb.      y.  Barron,   18  Hun,  414. 

Pr.  94 ;    Asendorf  v.  Meyer,  8  Daly,  46  Lawson    v.     Barron,     14    Hun, 

278.  414. 

44  Schieck    v.    Donohue,    92    App.  47  Arnot   v.   Union   Salt   Co.,    186 
Div.     330;     87     N.    Y.     Supp.     206.  N.  Y.  501;    79  N.  E.   719,  rev'g   109 
Waiver  may  be  by  letter,  Ver  Planck  App.  Div.  433;   96  N.  Y.  Supp.  80. 
V.  Godfrey,   42  App.  Div.   16;   58  N.  48  Malcolm  v.  Allen,  49  N.  Y.  448 ; 
Y.  Supp.  784.  Rubens  v.  Prindle,  44  Barb.  336. 

45  Malcolm  v.  Allen,  49  N.  Y.  448;  49  Odell  v.  Hoyt,  73  N.  Y.  343. 
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in  the  interest  clause,  a  supplemental  complaint  may  be  filed  for 
the  collection  of  the  principal.^" 

§  251.  Default  in  payment  of  taxes. — A  condition  in  a  mortgage 
providing  that  in  a  case  of  a  failure  to  pay  taxes  upon  the  mort- 
gaged property  the  whole  principal  sum  shall  become  due  and 
payable  is  similarly  construed.  Mr.  Justice  Van  Brunt  has  said 
"  I  am  unable  to  discover  any  difference  between  a  condition  re- 
lating to  principal  and  interest  and  one  relating  to  taxes.  If  it 
is  expressly  stated  that  the  whole  principal  sum  shall  become  due 
because  of  the  non-payment  of  taxes,  and  taxes  are  unpaid,  and 
the  mortgagee  commences  his  foreclosure  on  that  account,  I  do 
not  see  how  the  court  can  relieve  the  defendant  any  more  than 
they  could  for  the  non-payment  of  interest."  ^^  Where  a  mort- 
gagee has  no  knowledge  that  any  taxes  are  in  arrears,  a  mere  ex- 
tension by  him  of  the  time  of  payment  of  a  mortgage  is  held  not 
to  be  a  waiver  of  his  right  to  exercise  the  option  given  by  the  mort- 
gage to  consider  the  entire  principal  sum  due  on  account  of  a 
default  in  the  payment  of  taxes  which  occurred  before  the  ex- 
tension was  given,  unless  such  extension  was  associated  with  acts 
indicating  an  intelligent  purpose  to  renounce  such  a  privilege  or 
which  makes  it  inequitable  for  him  to  enforce  it.^^  A  provision 
in  a  mortgage  that  the  mortgagor  shall  pay  the  taxes  or  assessments 
upon  the  mortgaged  premises  and  in  default  of  his  so  doing,  that 
the  mortgagee  may  discharge  the  same  and  collect  them  as  a  part 
of  the  mortgage,  does  not  confer  upon  the  latter  the  right  to 
foreclose  and  collect  the  whole  amount  of  the  mortgage  in  case 
of  a  failure  of  the  mortgagor  to  pay  merely  the  taxes.^^  Where 
the  time  of  payment  of  a  mortgage  was  extended,  but  a  clause 
making  the  principal  due  upon  a  default  in  the  payment  of  taxes 
was  not  in  terms  rescinded,  it  was  held  that  the  extension  agree- 
ment did  not  prevent  the  mortgagee  exercising  his  option.®*  A 
court  of  equity  will  not  permit  a  mortgagee  to  avail  himself  of  the 

50  Malcolm  v.  Allen,  49  N.  Y.  52  Weber  v.  Huerstel,  11  Misc. 
448.  E.  214;  32  N.  Y.  Supp.  1109. 

51  O'Connor  v.  Shipman,  48  How.  53  Williams  v.  Townsend,  31  N. 
Pr.   126,   128;    Martin  v.   Clover,   17  Y.  411. 

N.   Y.   Supp.   638;    Stancliff   v.   Nor-  54  Leopold  v.   Hallheimer,    1    App. 

ton,   11  Kana.  218;    Sharp  v.  Baker,      Div.  202;  37  N.  Y.  Supp.  154;  72  St. 
11  Kans.  381.     Does  not  constitute  a      E.  555. 
forfeiture,    Webber    v.    Huerstel,    11 
Misc.  E.  214;  32  N.  Y.  Supp.  1109. 
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rigtt  to  elect  that  the  whole  principal  sum  shall  become  due  for 
the  purpose  of  injustice  and  oppression.^^  Thus  where  he  did  so 
elect  on  the  very  day  taxes  became  due  it  was  held  unconscion- 
able ^®  and  where,  after  election,  he  had  declared  his  intention  of 
waiting  a  reasonable  time  before  taking  any  steps  to  enforce  his 
security,  a  payment  within  three  days  thereafter  defeated  his 
action.^  ^  Moreover  a  court  of  equity  will  not  entertain  an  action 
to  foreclose  a  mortgage  because  of  a  technical  default  in  the  pay- 
ment of  taxes  where  it  appears  that  the  taxes  were  promptly  paid 
upon  the  mortgagor's  attention  being  called  to  the  default  and 
before  the  action  was  commenced,  and  that  the  mortgagee  was  not 
injured  by  the  default.^* 

§  252.  Insurance  Clause. — The  failure  of  a  mortgagor  to  com- 
ply with  a  covenant  in  the  mortgage  to  keep  the  buildings  on  the 
mortgaged  premises  insured  against  loss  by  fire  is  construed  by 
statute  ^*  to  be  a  condition  similar  to.  the  customary  default  in 
interest  clause,  and  confers  upon  the  mortgagee  the  right  to  ad- 
vance the  necessary  money  for  premiums  for  insurance,  to  demand 
reimbursement  from  the  mortgagor  and,  upon  failure  to  receive  it, 
to  elect  to  consider  the  whole  principal  sum  due  and  to  fore- 
close. But -the  failure  to  comply  strictly  with  the  form  prescribed 
by  the  statute  will  defeat  such  an  action.^"  This  section  is  not 
nullified  by  the  provision  in  the  same  act®-'  relating  to  mortgages 
upon  leaseholds.  The  two  provisions  are  to  be  construed  to- 
gether and  while  the  latter  section  confers  no  right  upon  the  mort- 
gagee to  elect  to  demand  payment  of  the  entire  principal  sum  for 
failure  of  the  mortgagor  to  pay  the  insurance  premium  or  to 
assign  the  policy  yet  the  former  may  acquire  such  right  if  he 
brings  himself  within  the  provisions  of  the  prior  section.®^  A 
complaint  in  an  action  by  a  mortgagee  who  seeks  to  maintain  fore- 
closure under  the  provision  of  the  Heal  Property  Law  that  upon 
default  of  the  mortgagor  to  pay,  upon  demand,  premiums  for 

55Noyes  v.   Anderson,   124  N.  Y.  58Ver     Planck     v.     Godfrey,     42 

175;  26  N.  E.  316;  35  St.  R.  94.  App.  Div.  16;  58  N.  Y.  Supp.  784. 

56  Germania  Life  Ins.  Co.  v.  Pot-  59  Real  Prop.  Law,  §  254. 

ter,   124   App.   Div.   814;    109   N.   Y.  60  See     Mutual     Benefit    Loan    & 

Supp.    435,    reversing    57    Misc.    R.  Building  Co.  v.  Jaeger,  34  App.  Div. 

204;  109  N.  Y.  Supp.  912.  99;  54  N.  Y.  Supp.  99. 

57Ver  Planclc  v.  Godfrey,  42  App.  61  Real  Prop.  Law,  §  271. 

Div.  16;  58  N.  Y.  Supp.  784.  62  Bieber    v.    Goldberg,    133    App. 

Div.  207;  117  N.  Y.  Supp.  211. 
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insurance  paid  by  the  mortgagee  the  latter  may  elect  to  treat  the 
whole  principal  sum  and  interest  payable,  is  insufficient  and  will 
be  dismissed  where  there  are  no  allegations  that  the  mortgagee 
procured  the  insurance  to  be  made  upon  default  of  the  mortgagor 
to  conform  to  his  agreement,  or  that  any  demand  was  ever  made 
upon  the  latter  for  any  premium  paid  by  the  mortgagee  for  such 


63  Bumpus    v.    Willett,    55    Mise.      under   subdivision   3   of   Sec.   219   of 
R.  94;  106  N.  Y.  Supp.  366,  decided      Eeal  Property  Law  (L.  1896  ch.  547). 


CHAPTER  VIII 


EIGHTS   OF    MOBTGAGEE   IN   POSSESSION    AND    ACCOUNTING 
BETWEEN   MOETGAGOE   AND   MOETGAGEE 


EIGHTS   OP   MORTGAGEE  IN   POSSESSION. 

§  253.  Eight  to  retain  possession. 

254.  Nature  of  mortgagee's  right  to 

possession. 

255.  Appointment     of     a     receiver 

against    mortgagee    in    pos- 
session. 

256.  How  a  mortgagee  may  obtain 

possession. 

257.  What    is    possession    as    mort- 

gagee. 

258.  Examples  of  lawful  possession. 

259.  Further  examples. 

260.  Further  examples. 

261.  Right    to    acquire    an    adverse 

title. 

262.  Foreclosure    by    mortgagee    in 

possession. 

ACCOUNTING  BETWEEN   MOETGAGOE  AND 
MOETGAGEE. 

263.  Liability    of    a    mortgagee    to 

account    for    the    rents    and 
profits. 

264.  Principles. 

265.  In   the  absence  of  evidence  of 

fraud  or  negligence. 


§  266.  A  person  who  occupies  the 
legal  position  of  a  mortga- 
gee. 

267.  The  liability  of  the  mortgagee 

to  account  commences. 

268.  Where    one    religious    corpora- 

tion    conveyed     its     church 
property. 

269.  A     mortgagee     in     possession 

owes   duties   to   junior   lien- 
ors. 

270.  Holding  as  mortgagee. 

271.  Eight    of    mortgagee    in    pos- 

session  to  make  repairs. 

272.  The  same  rule. 

273.  Exceptions. 

274.  In  eases  where  a  mortgagee  is 

not  compensated. 

275.  Counsel  fees. 

276.  Compensation    for    services    in 

taking  charge   of  estate. 

277.  Eule  in  this  State. 

278.  Accounting  between  mortgagor 

and  mortgagee. 

279.  Money  paid  for  taxes,   assess- 

ments, and  other  charges. 

280.  An  assignment. 

281.  Purchase  at  tax  sale. 

282.  Insurance  premiums. 


EIGHTS    OF    MOETGAGEE    IN   POSSESSION.* 

§  253.  Right  to  retain  possession. — ^Formerly  the  mortgagee 
could  maintdn  ejectment  after  a  default,  but  this  remedy  was 
taken  away  by  the  Eevised  Statutes.^  A  mortgagee  is  now  re- 
garded as  a  mere  lienor,  having  no  legal  estate  in  the  land  covered 


1  For    rights    of   mortgagee   as   to 
possession  see  §   24  ante. 

2  2  E.  S.  312,  §  57;  Code,  §  1498; 


Barson  v.  Mulligan,   191  N.  Y.  306; 
84  N.  E.  75. 
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by  his  mortgage  and  he  cannot,  prior  to  foreclosure,  obtain  pos- 
session so  as  to  constitute  himself  a  mortgagee  in  possession  ex- 
cept by  consent  of  the  mortgagor.^  If,  however,  the  mortgagee 
obtains  possession  without  force,  by  consent  ^  of  the  mortgagor  or 
by  legal  proceedings,  or  in  any  other  legal  mode,  he  is  entitled, 
as  well  since  as  before  the  statute,  to  hold  it  against  the  mortgagor 
until  his  debt  is  paid  out  of  the  rents  and  profits  or  otherwise.^ 
The  question  as  to  whether  a  mortgage  debt  has  been  paid  by  a 
receipt  of  rents  and  profits,  cannot  be  passed  upon  in  an  action 
of  ejectment,  for  the  reason  that  the  application  of  such  rents 
and  profits  is  not  made  by  the  law,  but  upon  equitable  principles 
and  in  equitable  actions  only.® 

§  254.  Nature  of  mortgagee's  right  of  possession The  fact  that, 

since  the  Revised  Statutes,  a  mortgagee  cannot  maintain  ejectment 
against  the  mortgagor,  and  that  even  since  those  statutes  the  mort- 
gagee, being  in  possession,  may  retain  it  until  the  debt  is  paid, 
presents  no  anomaly  or  inconsistency  in  the  law.  The  mort- 
gagee's right  to  bring  ejectment,  or,  being  in  possession,  to  defend 
himself  against  an  ejectment  by  the  mortgagor,  is  but  a  right  to 
recover  or  retain  possession  of  the  pledge  for  the  purpose  of  paying 

SBarson   v.   Mulligan,    191    N.   Y.  Barb.    383;    Winslow   v.    McCall,    32 

306 ;  84  N.  E.  75,  rev'g  120  App.  Div.  Barb.    241;    Bolton   v.    Brewster,    32 

878;    106  N.  Y.  Supp.   865;   Hoye  v.  Barb.  389;  Sahler  v.  Signer,  44  Barb. 

Bridgewater,  134  App.  Dlv.  255;   118  606;    Randall  v.   Eaab,  2   Abb.   307; 

N.  Y.  Supp.  951.  Fogal    v.    Pirro,    17    Abb.     113;     10 

4  Roberts  v.  Sutherlin,  4  Oreg.  Bosw.  100;  Pell  v.  Ulmar,  18  N.  Y. 
219.  (4   Smitb)    139;    Cltase  v.   Peck,   21 

An    insane    mortgagor    may    elect  N.    Y.    (7    Smith)    586;    Hubbell   v. 

through   his   committee   to   regard   a  Moulson,    53    N.    Y.    225;     Madison 

mortgagee  who   has   entered   as   law-  Avenue     Baptist     Church    v.     Oliver 

fully  in  possession.     Hoye  v.  Bridge-  Street  Baptist  Church,  73  N.  Y.  82. 

water,  134  App.  Div.  255;   118  N.  Y.  See  also  Russell  v.  Ely,  2  Black,  575, 

Supp.   951.  Wells   V.   Rice,    34   Ark.    346;    Frink 

5  Becker  v.  McCrea,  193  N.  Y.  v.  Le  Roy,  49  Cal.  317;  Johnson  v. 
423;  86  N.  E.  463,  rev'g  119  App.  Sandhoff,  30  Minn.  197;  14  N.  W. 
Div.  56;  103  N.  Y.  Supp.  963;  Town-  889;  Den  v.  Wright,  2  Hals.  (7  N. 
send  v.  Thomson,  139  N.  Y.  152;  34  J.  L.)  175;  11  Am.  Dee.  546;  Cal- 
N.  E.  891;  Becker  v.  McCrea,  149  toun  v.  Lumpkin,  60  Tex.  185;  Hen- 
App.  Div.  211;  Van  Duyne  v.  Thayre,  nessy  v.  Farrell,  20  Wis.  62,  42a. 

14    Wend.    233;    Phyfe   v.    Riley,    15  6  Ferris  v.  Houston,  74  Ala.   163; 

Wend.    248;    Watson    v.    Spence,    20  Slaughter    v.     Swift,    67    Ala.    494? 

Wend.   260;    Fox  v.   Lipe,  24   Wend.  Toomer    v.    Randolph,    60    Ala.    358; 

164;     Casey    v.    Buttolph,    12    Barb.  Dailey  v.  Abbott,  40  Ark.  275;  Seaver 

637 ;     St.     John     v.    Bumpstead,     17  v.  Durant,  39  Vt.  103. 
Barb.    100;    Munro   v.   Merchant,    26 
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the  debt.  Such  a  right  is  but  the  incident  of  the  debt,  and  has  no 
relation  to  a  title  or  estate  in  the  lands.  Any  contract  for  the 
possession  of  lands,  however  transient  or  limited,  will  carry 
the  right  to  recover  that  possession ;  and  such  was  deemed  to  be  the 
nature  and  construction  of  a  mortgage,  it  being  considered  that 
the  parties  intended  the  possession  of  the  thing  hypothecated 
should  go  with  the  contract.  Ejectment  was  not,  in  fact,  a  real 
action  at  the  common  law.  That  remedy,  in  its  origin,  was  only 
to  recover  possession  according  to  some  temporary  right;  and  it 
was  only  by  the  use  of  fictions  that  the  title  was  at  length  allowed 
to  be  brought  into  controversy.  When  the  legislature,  by  express 
enactment,  denied  this  remedy  to  mortgagees,  they  undoubtedly 
supposed  they  had  swept  away  the  only  remaining  vestige  of  the 
ancient  rule  of  the  common  law  which  regarded  a  mortgage  as  a 
conveyance  of  the  freehold;  yet  there  is  nothing  inconsistent  or 
anomalous  in  allowing  the  possession,  once  acquired  for  the  pur- 
pose of  satisfying  the  mortgage  debt,  to  be  retained  until  that 
purpose  is  accomplished.  When  that  purpose  is  attained,  the 
possessory  right  instantly  ceases,  and  the  title  is,  as  before,  in  the 
mortgagor,  without  a  reconveyance.  The  notion  that  a  mort- 
gagee's possession,  whether  before  or  after  default,  enlarges  his 
estate,  or  in  any  respect  changes  the  simple  relation  of  debtor  and 
creditor  between  him  and  his  mortgagor,  rests  upon  no  foundation. 
We  may  call  it  a  just  and  lawful  possession,  like  the  possession  of 
any  other  pledgee,  but  when  its  object  is  accomplished,  it  is  neither 
just  nor  lawful  for  an  instant  longer.''' 

§  255.  Appointment  of  a  receiver  against  mortgagee  in  possession. 

— ^It  is,  as  a  general  rule,  the  settled  doctrine  of  the  courts  of 
equity,  that  when  anything  is  due  to  a  mortgagee  in  possession,  he 
will  not  be  deprived  of  such  possession  by  the  appointment  of  a 
receiver,  and  the  question  of  indebtedness  will  not  be  tried  upon 
affidavits.  If  the  mortgagee  will  swear  that  a  balance  remains 
unpaid,  a  receiver  will  not  be  appointed.  This  is  particularly  so 
when  the  mortgagee  is  responsible,  and  is  able  to  account  for  and 
pay  any  excess  of  rents  and  profits  after  the  payment  of  his  debt, 
or  will  give  security  to  do  so.  If  it  appears  that  the  mortgagee 
is  irresponsible,  or  that  the  rents  and  profits  will  be  in  danger  of 

7  Per  CoMSTOCK,  Ch.  J.,  in  Kortright  v.  Cady,  21   N,  Y.  343,  364.     See 
also  Brinkman  v.  Jones,  44  Wis.  498. 
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loss,  or  that  the  mortgagee  is  committing  waste  upon  or  materially 
injuring  the  premises,  a  different  rule  will  prevail,  and  a  receiver 
will  be  appointed.  The  question  is  always  one  addressed  to  the 
sound  discretion  of  the  court  in  view  of  the  particular  facts  and 
circumstances  of  the  case  presented.* 

§  256.  How    a   mortgagee    may    obtain,   possession The   legal 

remedy  of  a  mortgagee  to  obtain  possession  of  the  property  by 
ejectment  being  abolished,  and  the  right  of  the  mortgagee,  whose 
mortgage  is  due,  to  retain  possession  lawfully  acquired  having 
been  repeatedly  adjudged  to  still  continue,  it  remains  to  be  con- 
sidered under  what  circumstances  the  possession  of  a  mortgagee 
will  be  lawful,  so  as  to  entitle  him  to  the  benefits  of  this  rule. 

Where  a  mortgage  has  been  defectively  foreclosed,  by  reason  of 
some  irregularity  that  leaves  the  rights  of  lienors  junior  to  the 
mortgage  in  full  force,  but  the  proceeding  is  regular  so  far  as  to 
bind  the  mortgagor  who  has  the  right  of  possession,  the  purchaser 
under  the  mortgage  sale  may  lawfully  obtain  possession.  Having 
obtained  such  possession,  he  will  become  the  owner  of  the  property 
as  to  all  persons  bound  by  the  proceedings,®  and  as  to  all  rights 
not  so  bound  he  will  stand  as  an  assignee  of  the  mortgage  in 
lawful  possession  under  it.^"  It  is  with  reference  to  persons  so 
circumstanced  that  questions  as  to  the  rights  of  mortgagees  in 
possession  now  most  frequently  arise ;  and  it  is  obvious  that  in  such 
cases,  the  right  to  possession  having  been  determined  by  the  pro- 
ceedings to  foreclose,  it  cannot  again  be  litigated  by  proceedings 
on  behalf  of  the  owner  of  the  equity  whose  rights  have  become 
finally  barred. 

A  mortgagee  who  takes  possession  without  foreclosure  and 
against  the  consent  of  the  mortgagor,  is  a  trespasser,  and  the 

SBolles  V.  Duff,  35  How.  Pr.  481;  Rutgers   Mre  Ins.   Co.,    13   Abb.   33; 

Quinn  V.  Brittain,  3  Edw.  314;  Patten  Benedict    v.    Gilman,    4    Paige,    58; 

y.  The  Accessory  Transit  Co.,  4  Abb.  Smithy.  Gardner,  42  Barb.  356;  Jack- 

237 ;  Sea  Ins.  Co.  v.  Stebbins,  8  Paige,  son  v.  Bowen,  7  Cow.   13 ;   Vroom  v. 

565.     See  Union  Bank  of  Brooklyn  v.  Ditmas,     4     Paige,     526;     Bigler    v. 

Rubenstein,  78  Misc.  R.  465.  Waller,     14     Wall.     297;     Sloan     v. 

9  Vanderkemp  v.  Shelton,  11  Paige,  Frothingham,  72  Ala.  589;  Holton  v. 
28;  Groff  V.  Morehouse,  51  N.  Y.  Bowman,  32  Minn.  191;  19  N.  W. 
503;  Wetmore  V.  Roberts,  10  How.  Pr.  734;  Johnson  v.  Sandhoff,  30  Minn. 
51.  197;   14  N.  W.  889;  Martin  v.  Frid- 

10  Wing  V.  Field,  35  Hun,  617;  ley,  23  Minn.  13;  Childa  v.  Childs,  10 
Hart  V.  Wandle,  50  N.  Y.  381 ;  Robin-      Ohio  St.  339. 

son  V.  Ryan,  25  N.  Y.  320;  Walsh  v. 
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remedy  of  the  mortgagor  is  at  law  and  not  in  equity,  and  the  fact 
that  he  was  a  lunatic  when  possession  was  taken,  does  not  give  him 
a  standing  in  a  court  of  equity  after  the  restoration  of  his  reason." 

§  257.  What  is  possession  as  mortgagee. — Whether  a  mortgagee 
who  enters  the  mortgaged  premises  with  the  consent  of  the  mort- 
gagor is  to  be  regarded  as  a  mortgagee  in  possession  must  be  de- 
cided in  the  light  of  the  particular  facts  of  each  case.  Judge 
Werner,  writing  for  the  court  of  appeals  has  said :  ^^  "  Whenever 
it  appears  that  the  mortgagor  has  consented,  either  expressly  or  im- 
pliedly, by  contract  or  conduct,  to  the  entry  of  the  mortgagee,  for 
purposes,  or  under  circumstances,  not  inconsistent  with  their  rela- 
tive legal  rights  under  the  mortgage,  the  possession  of  the  mort- 
gagee may  properly  be  regarded  as  lawful.  So,  on  the  other  hand, 
when  the  entry  of  the  mortgagee  is  effected  by  the  consent  of  the 
mortgagor  under  a  relation  that  is  hostile  to,  or  inconsistent  with, 
the  legal  rights  of  the  parties  under  the  mortgage,  then  the  mort- 
gagee's possession  must  stand  or  fall  without  reference  to  his 
mortgage." 

One  who  is  lawfully  in  possession  of  the  mortgaged  premises  for 
another  purpose,  as,  for  instance,  under  a  contract  to  purchase 
them,  will,  by  the  purchase  of  overdue  and  unpaid  mortgages  upon 
the  premises,  become  substituted  in  the  place  of  the  mortgagees, 
and  will  be  entitled  by  subrogation  to  the  rights  which  the  mort- 
gagees would  have  had  if  they  had  entered  into  possession ;  **  but 
one  in  wrongful  possession  of  mortgaged  premises  cannot,  by  pur- 
chasing a  mortgage  upon  which  no  default  has  occurred,  acquire  a 
right  to  hold  the  land  as  mortgagee  in  possession.^*  Nor  can  one 
in  possession  as  a  lessee  acquire  such  a  right  by  the  purchase  of  a 
past  due  mortgage  upon  the  leased  property  without  notice  to  or 
actual  consent  of  the  landlord. ^^ 

A  purchaser  upon,  and  in  possession  under,  a  foreclosure  sale, 
void  as  against  the  owner  of  the  equity  of  redemption,  because  he 

llEndel    v.    Wall,    16    Fla.    786;  v.  Baptist  Church  in  Oliver  Street,  2 

Pfettz  V.  Pfettz,  14  Md.  376.  Eobt.  642. 

12  Barson  v.  Mulligan,  191  N.  Y.  14  Madison  Ave.  Baptist  Church  v. 
306;  84  N.  E.  75,  rev'g  120  App.  Div.  Baptist  Church  in  Oliver  Street,  19 
879.  Followed  in  Barson  v.  Mulligan  Abb.  105 ;  s.  o.  rev'd  on  other  grounds, 
198  N.  Y.  23;  90  N.  E.  1127,  rev'g  1  Abb.  N.  S.  214;  30  How.  Pr.  455;  3 
133  App.  Div.  44;    117  N.  Y.   Supp.  Eobt.  570. 

723.  15  Constant   v.   Barrett,    13   Misc. 

13  Madison    Ave.    Baptist    Church      E.  249;  34  N.  Y.  Supp.  163. 
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■was  not  made  a  party  to  the  foreclosure  suit,  does  not  stand  in  the 
.position  of  mortgagee  or  assignee  of  the  mortgagee  in  possession, 
but  as  a  stranger.^®  But  if  the  owner  of  the  equity  of  redemp- 
tion consents  that  such  possession  be  taken,  the  purchaser  cannot 
thereafter  be  driven  from  possession  without  first  receiving  the 
amount  due  upon  the  mortgage.^'' 

A  mortgagee  who  enters  as  purchaser  under  a  sale  in  foreclosure 
which  is  afterward  set  aside  for  an  irregularity  and  fraud,  has  been 
held  to  be  lawfully  in  possession  as  mortgagee.  ^^  A  mortgagee 
who  is  in  possession  under  a  lease,  has  no  right  to  possession  as  a 
mortgagee  after  the  expiration  of  his  term  as  lessee,  and  it  is  his 
duty  to  surrender  possession  upon  demand,  and  he  is  subject  to  re- 
moval if  he  refuses  so  to  do.^^  Where  the  mortgagor  of  a  farm  by 
an  instrument  authorized  the  mortgagee  to  take  possession  and  to 
rent  the  farm  and  apply  the  net  income  upon  the  mortgage  in- 
debtedness, and  the  mortgage  had  not  become  due,  it  seemed  that 
the  possession  thus  given  the  mortgagee  did  not  put  him  in  the 
position  of  a  mortgagee  in  possession  in  the  technical  sense,  but 
merely  gave  him  a  qualified  possession  limited  to  the  exercise  of 
certain  acts  prescribed  in  the  instrument.^" 

§  258.  Examples  of  lawful  possession. — In  Madison  Ave.  Bap- 
tist Church  v.  Oliver  Street  Baptist  Church  (73  K  Y.  82,  94), 
EabLj  J.,  uses  the  following  language :  "  While  under  our  pres- 
ent law  a  mortgagee  cannot  bring  ejectment  to  obtain  possession  of 
the  mortgaged  premises,  being  lawfully  in  possession  under  a  mort- 
gage upon  which  some  amount  is  due,  he  can  retain  such  possession 
against  the  mortgagor  until  such  amount  is  paid.  It  is  ordinarily 
sufiicient  that  the  mortgagee  is  lawfully  in  possession  after  default 
upon  the  mortgage.  The  court  will  not  then  deprive  him  of  the 
possession  until  the  mortgage  has  been  paid.  The  possession  need 
not  be  given  under  the  mortgage  nor  with  a  view  thereto."  In 
this  case  the  defendant  acquired  possession  under  a  conveyance  of 
the  property,  which  was  sought  to  be  set  aside  and  declared  to 
be  void.  It  was  held  that  the  order  authorizing  the  conveyance 
was  void,  the  court  having  no  jurisdiction,  to  grant  it.     The  de- 

leShriver   v.    Shriver,    86    N.    Y.  23;  90  N".  E.  1127,  rev'g  133  App.  Div. 

575;  Watson  v.  Spence,  20  Wend.  260.  44;   117  N.  Y.  Supp.  723. 

17  Wing  V.  Field,  35  Hun,  617.  20  Sexton    v.    Breese,    135    N.    Y. 

18  Harper  v.  Ely,  70  111.  581.  387;  48  St.  E.  525;  32  N.  E.  133. 
19Barson  v.  Mulligan,   198  N.  Y. 
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fendant  had  no  title  under  the  deed,  which  was  determined  to 
have  no  legal  effect,  but,  inasmuch  as  it  acquired  possession  by  the 
consent  of  the  plaintiff,  it  was  declared  to  be  entitled  to  remain 
in  possession  by  virtue  of  a  mortgage  which  it  held  until  the 
amount  due  on  that  mortgage  was  satisfied. 

In  Shields  v.  Lozear  (34  K  J.  Law  496;  s.  c.  3  Am.  K.  256), 
the  vendor  of  land  received  a  purchase-money  mortgage  and  re- 
mained in  possession  under  a  lease  by  the  terms  of  which  he 
covenanted  to  yield  and  ^surrender  such  possession  at  its  expira- 
tion. The  lease  expired,  and  the  mortgage  became  due  on  the 
same  day,  and  it  was  held  in  an  action  of  ejectment  brought  by 
the  landlord,  that  the  mortgagee  was  entitled  to  continue  to  hold  the 
premises  under  the  mortgage,  the  mortgage  money  not  being  paid, 
without  first  surrendering  the  premises  to  his  landlord,  and  that 
the  tenant  by  an  assertion  of  his  rights  as  mortgagee  did  not  vio- 
late the  rule  which  estops  him  from  disputing  his  landlord's  title. 

In  Niles  v.  Ransford  (1  Mich.  338;  51  Am.  Dec.  95),  a  mort- 
gage was  foreclosed  under  a  power  of  sale,  but  the  proceeding  was 
irregular  and  did  not  bind  the  mortgagor,  whose  tenant  was  in  pos- 
session. The  purchaser  under  the  foreclosure  conveyed  his  title 
to  such  tenant,  who  claimed  ownership  against  his  landlord,  the 
mortgagor.  In  an  action  of  ejectment  brought  by  the  mortgagor, 
it  was  held  that  while  the  deed  did  not  convey  the  title,  it  operated 
to  assign  the  mortgage,  and  that  the  tenant  could  lawfully  pur- 
chase a  valid  mortgage  and  continue  in  possession  under  it  against 
his  landlord. 

§  259.  Further  examples. — In  Winslow  v.  McCall  (32  Barb. 
241),  a  mortgage  had  been  foreclosed  by  advertisement.  The 
owner  of  the  equity  of  redemption  was  in  possession  of  the  prop- 
erty by  his  tenant  at  the  time  of  the  sale  in  foreclosure,  and  al- 
though he  was  duly  served  with  the  requisite  notice  his  tenant  was 
not.  After  such  sale  he  became  the  assignee  of  a  mortgage  which 
was  past  due,  and  the  owner  of  which  had  not  properly  been  served 
with  notice  of  the  foreclosure,  and  thereupon  he  claimed  to  be 
entitled  to  continue  in  possession  as  mortgagee.  This  claim  was 
sustained  by  the  court,  Pabkee^  J.,  remarking:  "  Cornwall  was 
then  (when  the  mortgage  became  due)  in  possession — a  possession 
legally  acquired  and  of  which  he  had  never  been  divested.  I  think 
he  is  from  that  time  to  be  deemed  a  mortgagee  in  possesison.  It  is 
not  necessary  that  he  should  have  obtained  possession  as  mort- 
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gagee  either  by  consent  of  the  mortgagor  or  by  legal  proceedings. 
It  is  sufficient  if  he  obtained  possession  in  some  legal  mode." 

Bolton  V.  Brewster  (32  Barb.  289)  was  an  action  of  ejectment 
to  recover  possession  of  a  farm  in  Queens  County.  The  defendant 
claimed  title  under  an  executor's  deed,  and  he  also  claimed  a  right 
to  possession  under  a  past  due  mortgage.  The  defendant's  claim 
of  title  was  not  sustained,  for  the  reason  that  the  will  had  been 
proved  before  the  surrogate  of  New  York  County,  while  the 
testator  at  the  time  of  his  death  was  an  inhabitant  of  the  city  of 
Hudson,  but  the  claim  of  the  defendant  to  a  right  to  retain  pos- 
session under  his  mortgage  was  sustained  by  the  court.  It  will 
be  noticed  that  the  possession  was  obtained  from  an  executor,  the 
will  never  having  been  proved,  but  the  question  as  to  whether  the 
executor  -had  any  more  right  to  give  possession  than  he  had  to 
grant  the  title  does  not  appear  to  have  been  considered. 

In  Phyfe  v.  Biley  (15  Wend.  248),  the  defendant  being  a  mort- 
gagee entered  into  possession  under  a  deed  from  the  mortgagor, 
which  was  executed  subsequent  to  the  docketing  of  a  judgment 
under  which  the  plaintiff  claimed  title.  The  possession  was  held 
to  have  been  lawfully  acquired,  and  it  was  determined  that  the 
defendant  could  not  be  dispossessed  in  an  action  of  ejectment  until 
the  mortgage  had  been  paid.^^ 

In  Fox  V.  Lipe  (24  Wend.  164),  a  mortgage  which  contained  no 
valid  power  of  sale  was  foreclosed  by  a  sale  under  the  statute,  and 
the  mortgagee  entered  into  possession.  It  was  held  that  ejectment 
would  not  lie  until  the  mortgage  was  paid. 

Van  Duyne  v.  Thayre  (14  Wend.  233)  was  an  action  of  eject- 
ment by  a  widow  for  dower,  and  the  mortgagee  was  protected  in 
his  possession.  It  was  alleged  that  the  mortgagor,  who  was  the 
husband  of  the  plaintiff,  "  had  either  surrendered  the  possession  of 
the  premises  to  the  heirs  of  the  mortgagee  in  extinguishment  of  the 
mortgage  or  had  abandoned  the  premises,  and  the  heirs  had  entered 
under  the  mortgage." 

§  260.  Further  examples. — Nothwithstanding  the  fact  that  a 
mortgagee  is  now  precluded  from  maintaining  ejectment  against 
the  mortgagor,  a  tenant  of  the  mortgagor  is  still  permitted  to  at- 
torn to  a  mortgagee  after  the  mortgage  has  become  forfeited,^  ^  and 

21  See  also  Chase  v.  Peck,  21   N.Y.  581. 
22  Eeal  Prop.  Law,  §  224. 
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it  has  been  held  that,  after  such  attornment,  the  tenant  can  resist 
an  action  brought  against  him  by  the  mortgagor  for  rent.^*  It 
would  therefore  seem  that  one  lawful  way  for  a  mortgagee  to  ac- 
quire possession  of  the  property  would  be  to  persuade  the  tenant 
of  the  mortgagor  to  attorn  to  him. 

Gross  V.  Welwood  (90  IST.  Y.  638)  was  an  action  of  ejectment. 
The  defendants  claimed,  through  one  Bergen,  first  as  mortgagee  in 
possession  under  a  mortgage  executed  by  the  plaintiff,  and  second 
under  a  tax  lease  executed  to  Bergen.  The  court  held  that  it 
rested  upon  the  defendant  to  show  that  he  had  a  right  to  the 
possession.  The  tax  lease  was  void,  and  the  defendant,  at  the 
trial,  abandoned  all  claim  under  it.  The  evidence  as  to  the  pos- 
session by  Bergen  was  conflicting.  The  court  says :  "  It  was 
therefore  an  issue  which  the  jury  alone  could  determine.  It  was 
for  them  to  say  whether  Bergen  was  in  fact  in  possession,  and  if  so, 
the  character  of  that  possession,  and  whether  lawfully  acquired  or 
not ;  ^*  and  as  the  verdict  established  that  defendant's  possession 
was  not  taken  under  the  mortgage,  plaintiffs  were  entitled  to  re- 
cover." 

In  Howell  v.  Leavitt  (95  K  T.  617;  29  Alb.  L.  J.  433),  a 
mortgage  had  been  foreclosed  and  a  title  perfected  thereunder 
pursuant  to  which  and  by  means  of  a  writ  of  assistance  possession 
was  acquired  by  the  purchaser.  The  summons  had  been  attempted 
to  be  served  by  publication  upon  the  owner  of  the  equity  of  redemp- 
tion, but  this  was  unavailing,  for  the  reason  that  the  defendant 
was  dead,  though  this  fact  was  not  known  to  the  plaintiff.  An  ac- 
tion of  ejectment  was  brought  by  the  children  of  the  owner  of  the 
equity  and  was  resisted  by  the  defendants,  who  were  grantees  of 
the  purchaser  at  the  foreclosure  sale,  who  claimed  the  position  of 
mortgagees  in  possession.  The  court  said :  "  In  most  of  the 
cases  which  have  upheld  the  right  of  the  mortgagee  (to  retain 
possession)  his  possession  was  obtained  with  the  consent,  express 
or  implied,  of  the  owner  of  the  land,  although  in  some  of  them 
the  mode  of  acquiring  possession  did  not  distinctly  appear,  and  in 
many  the  rule  is  stated  quite  broadly  and  with  little  of  restriction 
or  limitation.  It  is  scarcely  necessary  to  review  the  authorities 
and  consider  them  in  detail,  for  none  of  them  have  ever  gone  so 

23  Jones  v.  Clark,  20  Johns.  51.  nue  Church  v.  Oliver  Street  Baptist 

24  Citing  Trimm  v.  Marsh,  54  N.       Church,  73  N.  Y.  94. 
y.  599;  13  Am.  E.  623;  Madison  Ave- 
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far  as  to  hold  that  a  possession  of  the  mortgage,  acquired  either 
by  force  or  fraud,  against  the  will  and  consent  of  the  rightful 
owner,  and  without  even  color  of  lawful  authority  as  it  respects 
such  owner  and  amounting  only  to  a  pure  trespass,  was  sufficient 
to  defend  an  action  of  ejectment.  The  possession  requisite  for 
such  a  defense  must  have  about  it  at  least  some  basis  of  right  as 
against  the  owner  evicted.  Often  his  assent  may  be  inferred  from 
slight  circumstances,  but  the  right  cannot  be  founded  upon  an  ab- 
solute wrong.  To  hold  that  one  who  has  merely  a  lien  and  but 
an  equitable  right  can  get  a  legal  one  by  the  commission  of  a 
trespass,  would  be  neither  logical  nor  just."  ^^ 

A  purchaser  under  the  foreclosure  of  a  junior  mortgage,  in 
which  the  wife  of  the  mortgagor  did  not  join,  may  purchase  a 
prior  mortgage  in  which  the  wife  did  join,  and  defend  his  pos- 
session under  it  against  the  widow's  claim  for  dower  until  such 
mortgage  is  paid.^^ 

§  261.  Eight  to  acquire  an  adverse  title. — The  relation  between 
the  mortgagee  and  the  mortgagor,  or  his  grantee,  is  not  one  of 
trust  or  confidence,  nor  has  the  mortgagee  any  duty  to  perform 
which  incapacitates  him  from  purchasing  an  outstanding  title 
thereto.  Neither  does  any  duty  to  protect  the  equity  of  redemp- 
tion against  a  sale  thereof,  arise  because  the  mortgagee  is  in  pos- 
session ;  nor  is  any  power,  in  fact,  conferred  upon  the  mortgagee 
for  that  purpose.^'' 

A  mortgagee  in  possession  may,  therefore,  cause  the  premises  to 
be  sold  under  an  execution  in  his  favor  against  the  mortgagor,  and 
become  the  purchaser  at  such  sale,  and  after  the  purchase  is  con- 
summated, he  may  set  up  the  title  thus  acquired  against  the  claim 
of  the  mortgagor  to  redeetn.^® 

In  a  very  limited  sense,  a  mortgagee  may  be  said  to  be  a  trustee. 
There  may  be  a  duty  resting  upon  a  mortgagee  in  possession  to 

25  See  also  Dunning  v.  Leavitt,  85  G.  J.  &  S.  450 ;  L.  E.  2  H.  L.  Cases, 

N.  Y.  30,  rev'g  20  Hun,  178.     Article  1.     See  ante,  §§  28,  29. 

in  26  Alb.  L.  J.  526;  27  Id.  6.  28  Trimm  v.  Marsh,  54  N.  Y.  599; 

26McMahon    v.    Eussell,    17    Ha.  Ten  Eyck  v.  Craig,  2  Hun,  452;  5.  N. 

698.  Y.   Sup.    (T.  86)    65  affi'd  62  N.  Y. 

27  Clark    v.    Bush,    3    Cow.    151;  406.     See     also     Walthall,     Ex'r     v. 

Kirkwood  v.  Thompson,  2  De  G.  J.  &  Ehines,    34    Ala.    92;     Hurmden    v. 

S.   613.     See  also  Parkinson  v.  Han-  Eoberts,    6   Fla.   711;    King  v.   State 

bury,  1  Drew  &  Sm.  143;  s.  c.  2  De  M.  P.  Ins.  Co.,  7  Gush.    (Mass.)    7; 

Wordier  v.  Busch,  43  Mo.  231. 
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discharge  a  particular  claim  against  the  land.  If  in  such  a  case 
he  omits  to  do  it,  and  allows  the  land  to  be  sold  on  such  a  claim, 
and  becomes  the  purchaser,  he  would  hold  the  title  in  trust  for  the 
mortgagor.  A  mortgagee  in  possession  is  allowed,  and  it  may  be 
his  duty  to  pay  taxes  on  the  land  out  of  the  rents  and  profits.  If 
he  suffers  the  land  to  be  sold  for  taxes  in  violation  of  his  duty,  and 
purchases  on  the  sale,  he  would,  upon  general  principles,  be 
deemed  to  hold  the  title  as  trustee.  So,  if  a  mortgagee  is  allowed 
to  take  possession,  and  undertakes  to  pay  the  interest  on  other  liens 
out  of  the  rents  and  profits,  and  fails  to  do  so,  he  could  not  pur- 
chase the  land  for  his  own  benefit  in  hostility  to  the  mortgagor 
on  foreclosure  of  an  incumbrance  for  non-payment  of  interest 
which  he  was  bound  to  pay.^^ 

§  262.  Foreclosure  by  mortg^agee  in  possession. — There  is  nothing 
in  the  position  or  legal  claims  of  a  mortgagee  in  possession  which 
will  restrain  him  from  bringing  an  action  to  foreclose  his  mort- 
gage and  extinguish  the  rights  of  the  mortgagor  by  a  sale  of  the 
property.  And  where  an  action. of  foreclosure  was  discontinued 
upon  a  stipulation  being  made  by  which  the  amount  due  upon  the 
mortgage  was  reduced,  and  the  mortgagee  was  given  substantially 
the  same  rights  which  the  law  confers  upon  a  mortgagee  in  posses- 
sion, but  no  time  was  specified  within  which  the  mortgagee  could 
insist  upon  the  immediate  payment  of  the  amount  secured  by  the 
mortgage,  it  was  held  that  the  mortgagee  was  not  required  to  wait 
more  than  three  years,  it  being  shown  that  the  revenue  from  the 
property  did  not  suffice  to  reduce  the  amount  of  the  lien.^" 

ACCOUBTTIWG   BETWEiEW   MOETAGOE  AND   MOETGAGEE. 

§  263.  liability  of  a  mortgagee  to  account  for  rents  and  profits. 

— A  mortgagee  in  possession  should  endeavor  to  make  the  premises 
produce  a  fair  rental.  His  duty  is  said  to  be  that  of  a  provident 
owner,^^  and,  while  he  is  not  in  general  liable  for  imaginary 
profits  which  he  did  not  receive,  but  only  for  actual  rent,  he  must 
answer  for  his  fraud  or  wilful  neglect.  He  may  not  turn  out  a 
sufficient  tenant,  or  refuse  a  higher  rent,  without  becoming  thereby 

29  Per  Andrews,  J.,  in  Ten  Eyck  30  Union    Dime    Savings    Institu- 

V.  Craig,  62  N.  Y.  406,  422.    See  also      tion  v.  Quinn,  63  How.  Pr.  211. 
Schenck  v.  Kelley,  88  Ind.  444.  31  ShaefFer  v.  Chambers,  2  Halst. 

Ch.  (N.  J.)  548;  47  Am.  Dec.  211. 
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responsible  for  the  rent  lost.^^  If  by  reason  of  the  fraud  or  neglect 
of  the  mortgagee  the  premises  are  not  rented  out  at  a  fair  cash 
rent,  the  mortgagee  may  be  charged  such  rent  as  might  have  been 
received  with  reasonable  care  and  prudence.^  ^  A  mortgagee  in 
possession  is  to  take  the  fair  rents  and  profits,  but  he  is  not  bound 
to  engage  in  any  speculations  for  the  benefit  of  his  mortgagor,  and 
is  only  liable  for  vpilful  default.^*  He  is  liable  to  account  to  the 
mortgagor  for  all  rents,  issues,  and  profits  received  by  him,  and  for 
all  waste  and  destruction  of  the  premises,  and  he  must  deduct  the 
allowance  for  these  matters  from  the  amount  due  on  the  mort- 
gage.*^ 

An  agreement  between  the  mortgagor  and  mortgagee,  when  the 
mortgage  debt  bears  interest,  that  the  latter  shall  use  and  occupy 
the  mortgaged  premises  without  being  liable  for  rents  and  profits, 
unless  supported  by  a  consideration  other  than  the  forbearance  to 
foreclose  the  mortgage,,  is  not  such  a  valid  contract  as  will  bar 
the  right  to  an  action  for  them,^®  and,  unless  the  parties  so  agree, 
the  receipt  of  rents  and  profits  by  a  mortgagee  in  possession  will 
not  in  itself  and  without  a  judgment  of  the  court  on  an  account- 
ing, satisfy  the  mortgage  debt  and  divest  the  mortgagee  of  his 
status.*^  An  assignee  of  a  mortgage  as  security  for  a  debt  or  his 
transferee  may  be  regarded  as  a  mortgagee  in  possession  and  liable 
to  account  for  the  rents  and  profits  received.**  But  a  corporation 
which  has  taken  a  mortgage  of  a  term,  as  security  merely,  but  which 
has  even  taken  possession  of  the  premises,  is  not  liable  to  the  land- 
lord for  the  rent  and  this  rule  is  not  changed  by  the  fact  that 
the  keys  of  the  premises  had  been  sent  to  the  corporation,  not  upon 
its  solicitation,  and  that  the  landlord  would  not  accept  them  from 
it  when  returned.*^ 

32Coote  on  Morts.  557;  Powell  on  Div.    255;     118    N.    Y.    Supp.    951; 

Morts.  949;  Wash.  Real  Prop.  vol.  1,  Daniel  v.  Coker,  70  Ala.  260;   Greer 

p.  578;  Fisher  on  Morts.  492.  v.  Turner,  36  Ark.  17;  Onderdonk  v. 

33  Van     Buren     v.     Olmstead,     5  Gray,  19  N.  J.  Eq.  65. 

Paige,  8;  Quinn  v.  Brittain,  3  Edw.  36  Anderson     v.     Lautennaii,     27 

314.  Ohio,  104. 

34  Powell  on  Morts.  950;  Fisher  37Hoye  v.  Bridgewater,  134  App. 
on  Morts.  492;  Wash.  Eeal  Prop.  vol.  Div.  255;  118  N.  Y.  Supp.  9S1. 

1,  p.  578 ;  Walsh  v.  Eutgera  Fire  Ins.  38  Dempaey  v.  Johnson,   142  App. 

Co.,    13    Abb.    33;    Booth    v.    Steam  Div.  226;  126  N.  Y.  Supp.  944. 

Packet  Co.,  63  Md.  39.  39  Levy  v.   Long  Island  Brewery, 

35Hoye  v.  Bridgewater,  134  App.  26  Misc.  K.  410;  56  N.  Y.  Supp.  242. 
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§  264.  Principles. — The  principles  upon  which  a  mortgagee  who 
takes  possession  of  the  mortgaged  premises  without  a  regular  fore- 
closure is  to  account,  are  substantially  the  same  as  those  which  the 
Revised  Statutes  have  adopted  in  relation  to  the  damages  of  a 
dowress  in  cases  where  her  dower  has  been  withheld  from  her  after 
it  was  demanded :  that  is,  the  mortgagee  is  to  be  charged  with  the 
net  profits  which  he  has  received,  or  which  he  might  have  received 
without  any  negligence  on  bis  part,  after  payment  of  taxes  and 
ordinary  repairs  and  other  expenses  of  that  character ;  but  without 
charging  him  with  the  increased  rents  and  profits  arising  from  any 
permanent  improvements  made  by  him.*" 

It  is  the  duty  of  the  mortgagor,  if  he  have  the  opportunity,  to 
give  notice  to  the  mortgagee  that  the  estate  can  be  made  more 
productive,  and  to  assist  him  in  making  it  so.  If  he  omits  to  do 
this,  and  lies  by  making  no  objection  to  the  mortgagee's  proceed- 
ings, this  fact  will  weigh  strongly  against  him  if  he  afterward  at- 
tempts to  charge  the  mortgagee  with  mismanagement.*'-  A  plain- 
tiff suing  to  have  conveyances  absolute  upon  their  fact  declared  to 
be  mortgages  and  for  a  reconveyance  upon  the  payment  of  the 
debt,  with  an  incidental  accounting,  is  not,  prior  to  a  determina- 
tion of  the  main  issue,  entitled  to  an  inspection  of  the  defendant's 
books  and  papers  in  order  to  discover  the  sum  due.*^ 

And  the  burden  of  proving  the  receipt  of  rents  and  profits  rests 
upon  the  mortgagor.  If  he  does  not  introduce  such  evidence,  it 
does  not  lie  with  him  afterward  to  complain  of  the  decree.** 

§  265.  In  the  absence  of  evidence  of  fraud  or  negligence  the  mort- 
gagee can  only  be  charged  with  rents  and  profits  actually  received 
by  him,  and  not  with  the  supposed  value  of  the  property.**  But 
if  fraud  or  gross  neglect  is  shown,  he  will  be  charged  with  what 
he  might  have  received  if  he  had  been  honest  and  diligent.*^  It 
has  even  been  held  that  the  burden  rests  upon  the  mortgagee  to 
prove  his  diligence  and  good  faith  where  the  property  has  been  un- 

40  Per   Chancellor   Walwokth,   in  43  Hards  v.  Burton,  79  111.  504. 
Bell  V.  The  Mayor,  etc.,  of  New  York,  44  Hogan    v.    Stone,    1    Ala.    496 ; 
10  Paige,  73;   citing  Moore  v.  Cable,  35  Am.  Dec.  39;  Clark  v.  Finlan,  90 
1  Johns.  Ch.  385;  1  R.  S.  743,  §  21.  111.  245;  Gerrish  v.  Black,  104  Mass. 

41  Fisher  on  Morts.  491.  400. 

42Fogarty    v.    Fogarty     (No.    1),  45  Moshier  v.  Morton,  100  111.  63. 

128  App.  Div.  272;   112  N.  Y.  Supp. 
742. 
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productive,  in  order  to  relieve  himself  from  a  charge  for  rental 
value.*® 

The  mere  fact  that  after  the  mortgagee's  taking  possession  a 
tenement  was  left  unoccupied,  in  the  absence  of  proof  that  the 
mortgagee  vfas  negligent  in  the  matter  of  procuring  a  tenant,  will 
not  charge  the  mortgagee  with  its  rental  value.  *^ 

It  has  been  said  that  a  mortgagee  in  possession  should  be  charged 
with  rents,  according  to  the  equities  of  the  case,  upon  the  basis 
either  of  gross  receipts,  net  receipts,  or  rental  value.** 

§  266.  A  person  who  occupies  the  legal  position  of  a  mortgagee, 

under  circumstances  which  lead  him  to  believe  that  he  is  the  owner 
of  the  property,  is  only  to  be  charged  with  what  he  actually  re- 
ceives, and  not  for  what  he  might  have  received.*® 

If  instead  of  renting  the  property  the  mortgagee  elects  to  occupy 
and  enjoy  it  himself,  he  will  be  required  to  account  on  the  basis  of 
a  fair  rental;  such  as  might  have  been  received  with  reasonable 
care  and  prudence,^"  independent  of  the  question  of  the  amount  of 
net  profits  actually  received  by  him  therefrom.®'  But  if  the  mort- 
gagee has  been  unable  to  procure  a  tenant,  and  has  caused  the 
land  to  be  tilled  himself,  he  will  be  chargeable  only  with  the  net 
results,  and  it  has  been  said  to  be  his  duty  to  make  use  of  the 
property  himself  in  such  a  case.®^  He  is  under  no  obligation  to 
work  the  land  himself  if  he  can  rent  it.*^  And  he  will  not  be 
charged  anything  if  the  use  is  worth  nothing.®* 

A  mortgagee  will  not  be  charged  interest  on  rents  received  by 
him;  he  receives  no  compensation  for  his  services,  and  this  will 
be  set  off  against  interest.®® 

§  267.  The  liability  of  the  mortgagee  to  account  commences  when 
he  first  receives  profits  which  ought  to  be  applied  in  reduction  of 

46  Shaeffer  v.   Chambers,   6   N.   J.  51  Barnett  v.  Nelson,  54  Iowa,  41; 

Eq.  548.  6  N.  W.  49;  37  Am.  R.  183;  Sanders 

47Donohue    v.    Chase,    139    Mass.  v.  Wilson,  34  Vt.  318. 

407 ;   2  N.  E.  84.  52  Shaeffer  v.   Chambers,  2  Halst. 

48  Worthington     v.     Wilmot,     59  (N.  J.)   Eq.  5-i8;  47  Am.  Dec.  211. 
Miss.  608.  53  Hidden  v.  Jordan,  28  Cal.  301. 

49  Morris  v.  Budlong,  78  N.  Y.  54  Peugh  v.  Davis,  2  Mackey  (D. 
543,  556,  rev'g  16  Hun,  570.     See  also  C.)   23. 

Barnard  v.   Jennison,  27  Mich.  230;  55  Breckenridge  v.  Brooks,  2  A.  K. 

Parkinson  V.  Hanbury,  2  L.  R.  1.  Marsh   (Kj.)    335;   12  Am.  Dec.  401. 

50  Van  Buren  v.  Olmstead,  5  Paige 
8. 
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his  claims.  So,  on  a  bill  to  redeem  brought  by  the  widow  of  a 
mortgagor,  the  mortgagee  was  required  to  account  from  the  date 
of  his  entry  into  possession,  and  not  merely  from  the  time  the 
plaintiff  became  a  widow.^® 

§  268.  Where  one  religious  corporation  conveyed  its  church 
property  to  another  under  an  order  which  was  void  for  jurisdic- 
tional defects  and  the  grantee  held  mortgages  which  were  valid 
liens,  and  on  an  accounting  with  respect  to  the  amount  due  on  such 
mortgages,  it  appeared  that  the  defendant  had  paid  out  more  than 
it  had  received  of  pew  rents  for  the  costs  and  expenses  of  main- 
taining religious  services  which  were  for  the  benefit  of  both  par- 
ties, it  was  held  that  the  defendant  should  not  be  charged  with 
the  rents  and  profits,  but  should  bear  all  expenses  while  the  prop- 
erty was  in  its  possession,  and  should  lose  the  interest  accruing 
during  that  period  on  the  amount  of  its  demands.^' 

§  269.  A  mortgagee  in  possession  owes  duties  to  junior  lienors 
as  well  as  to  the  mortgagor,  and  a  subsequent  mortgagee  has  a 
right  to  compel  him  to  make  proper  deductions  for  rents  and 
profits  received  by  him.®* 

And  a  senior  mortgagee  in  possession,  with  knowledge  of  a 
junior    mortgage,    who    permits   the    mortgagor    to    receive    the- 
profits  of  the  property  to  the  prejudice  of  the  junior  mortgagee, 
will  be  postponed  to  the  junior  mortgagee  for  that  amount.®^ 

So,  where  a  mortgagee  having  taken  possession,  rented  the  prop- 
erty to  the  widow  and  adult  heirs  of  the  mortgagor  and  then 
omitted  to  collect  the  rents,  it  was  held  on  a  bill  to  redeem  in 
which  the  infant  heirs  were  included  as  parties,  that  the  mort- 
gagee must,  as  to  them,  account  for  the  rents  as  if  he  had  col- 
lected them.®" 

§  270.  Holding  as  mortgagee. — ^A  mortgagee  in  possession  after 
condition  broken  with  the  assent  of  the  mortgagor,  is  presumed, 
until  the  contrary  is  shown,  to  occupy  in  his  character  of  mort- 
gagee ;  and  as  such  is  liable  to  account  for  rents  and  profits.     Thus, 

56  Dela  v.  Stanwood,  62  Me.  574.  59  Hitchcock    v.    Fortier,    65    111. 

57  Madison  Ave.  Bap.  Church  v.  239 ;  Demarest  v.  Berry,  16  N.  J.  Eq. 
Baptist  Church  in  Oliver  St.,  73  N.      481. 

Y.  82,  modifying  41  N.  Y.  Super.   (9  60  Butts    v.    Broughton,    72    Ala. 

J.  &  S.)    369.  294;  Dozier  v.  Mitchell,  65  Ala.  511; 

58  Moore  v.  Degraw,  1  Halst.   (N.  Barron  v.  Paulling,  38  Ala.  292. 
J.)   Ch.  346. 
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where  a  tenant  in  possession  purchased  outstanding  past  due  mort- 
gages on  the  premiseSj  and  after  the  expiration  of  his  term  con- 
tinued in  possession  and  in  receipt  of  rents  and  profits,  such  con- 
tinued occupancy,  until  the  contrary  is  shown,  is  presumed  to  b« 
under  the  mortgage  and  not  as  a  tenant  holding  over.®^  And  a 
mortgagee  who  also  had  a  claim  to  a  lien  under  a  mechanic's 
lien  statute,  which  was  legally  invalid,  who  was  put  into  pos- 
session by  the  mortgagor  under  an  agreement  that  the  rents  and 
profits  should  apply  upon  the  latter  lien,  was  held,  as  between 
himself  and  the  creditors  of  the  mortgagor  holding  junior  liens, 
to  be  in  possession  as  mortgagee,  and  the  rents  were  deducted 
from  the  mortgage  debt.®^ 

But  a  mortgagee  who  takes  a  conveyance  from  the  mortgagor 
and  enters  thereunder,  does  so  under  his  title,  and  not  as  the 
holder  of  a  mere  lien,  and  is  not  accountable  as  such  to  Jhe 
holder  of  a  junior  incumbrance,  as  against  whom  his  niortgage 
may  be  enforced  for  its  full  amount.^* 

A  mortgagee  in  possession  may  institute  summary  proceedings 
against  a  tenant  of  the  premises  for  nonpayment  -  of  rent,  as 
the  conventional  relation  of  landlord  and  tenant  sufficiently  exists 
between  parties.  Indeed  his  very  situation  carries  with  it  not 
only  the  right  but  the  duty  to  collect  the  rents  and  to  use  all 
lawful  processes  for  that  purpose,  for  he  must  in  time  account 
to  the  mortgagor  and  is  responsible  for  his  neglect.®* 

A  grantee  under  a  deed  absolute  on  its  face,  but  made  as  se- 
curity for  a  debt,  is  a  mortgagee  simply,  and  as  such  must  ac- 
count for  rents  and  for  proceeds  of  sales  of  the  property  with 
interest,  and  for  waste.®' 

§  271.  Eight  of  a  mortgagee  in  possession  to  make  repairs The 

mortgagee  is  entitled  to  be  credited  for  moneys  expended  by  him 
to  keep  the  premises  in  necessary  repair,®®  but  when  Me  under- 

61  Anderson     v.     Louterman,     27  Turney,  35  Ala.  131;  Powell  v.  Wil- 

Ohio,  104.  liams,    14   Ala.   476;    Cooke  v.   Cul- 

62Hilliard     v.     Allen,     4     Cush.  bertson,  9  Nev.  199. 

(Mass.)    532.  66  See  also  McCumber  v.  Oilman, 

63  Rogers  v.  Herron,  92  111.  583.  15  111.  381 ;   Hasford  v.  Johnson,  47 

64  Goodnow  v.  Pope,  31  Misc.  475;  Ind.  479;  Booth  v.  Packet  Co.,  63  Md. 
64  N.  Y.  Supp.  394.  39;  Gillis  v.  Martin,  2  Dev.  Eq.  470; 

65  Foley  v.  Foley,  15  App.  Div.  25  Am.  Dec.  729 ;  Adkins  v.  Lewis,  5 
276;  44  N.  Y.  Supp.  588;  Turner  v.  Oreg.  292;  Dewey  v.  Brownell,  64  Vt. 
Wilkinson,   72   Ala.  361;   Morrow  v.  441;  41  Am.  Rep.  852. 
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takes,  without  the  consent  of  the  mortgagor,  to  make  improve- 
ments on  the  property,  though  they  may  be  of  a  beneficial  and 
permanent  character,  he  does  it  at  his  peril,  and  has  no  right  to 
look  to  the  mortgagor  for  an  allowance.  It  would  be  unjust 
that  he  should  be  at  liberty  to  improve  as  he  thought  most  bene- 
ficial to  himself,  and  thereby  perhaps  deprive  the  mortgagor  of 
the  power  of  redeeming,®'^ 

In  Moore  v.  Cahle  (1  Johns.  Ch.  385),  it  was  held  that  the 
clearing  of  wild  land  did  not  constitute  necessary  repairs,  and 
Chancellor  Ebkt  remarked  that,  "  to  make  the  allowance  would 
be  compelling  the  ovmer  to  have  his  lands  cleared,  and  to  pay 
for  clearing  them,  whether  he  consented  to  it  or  not.  The  prece- 
dent would  be  liable  to  abuse,  and  would  be  increasing  difficulties 
in  the  way  of  the  right  of  redemption.  Many  a  debtor  may  be 
able  to  redeem  by  refunding  the  debt  and  interest,  but  might  not 
be  able  to  redeem  under  the  charge  of  paying  for  the  beneficial 
improvements  which  the  mortgagee  had  been  able  and  willing  to 
make."     \ 

§  272.  The  same  rule  was  expressed  by  Dewig,  J.,  as  follows:^* 
"  Where  thelconventional  relation  of  mortgagor  and  mortgagee 
is  shown  ana  acknowledged  between  the  parties,  there  is  too 
reason  why  me  latter  should  be  allowed  to  obstruct  the  right  of 
redemption  fey  expending  money  upon  improven;ents.  He  can  at 
any  time  /all  upon  the  debtor,  by  suit  of  foreclosure,  to  elect 
whethe^he  will  pay  the  debt  or  incur  an  absolute  forfeiture ;  and 
if  he  is  found  making  costly  improvements,  there  is  good  reason 
to  suspect  a  design  to  avail  himself  of  the  present  inability  of  the 
dehtor  to  discharge  the  incumbrance  in  order  to  confirm  bis  title 
to  the  estate  by  embarrassing  the  right  of  redemption.  The  gen- 
eral rule  is  therefore  understood  to  be  that  upon  taking  the  ac- 
count in  a  suit  for  redemption  against  a  mortgagee  in*possession, 
he  is  to  be  charged  with  the  rents  and  profits,  and  be  allowecJ. 
only  for  necessary  reparations."  ^^ 

§  273.  Exceptions. — The  rule  refusing  an  allowance  for  perma- 
nent improvements  to  the  mortgagee,  is  subject  to.  some  exceptions. 

67Quin  v  Brittain,  Hoff.  Ch.  354;  68Mickles  v.  Dillaye,  17  N.  Y.   (3 

Trust    Co.    V.    Fisher,    106    111.    189;  Smith)   80. 

MoCumber    v.    Oilman,    15    111.   381;  69  See    also    Story's    Eq.    Jur.    § 

Cook  V.  Ottawa  University,  14  Kans.  1016  b;  4  Kent's  Com.  167. 
548;  Clark  v.  Smith,  Saxton  (N.  J.) 
123. 
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Where  valuable  and  permanent  improvements  have  been  made  in 
good  faith  by  a  person  standing  upon  the  legal  footing  of  a  mort- 
gagee, but  who  supposed  himself  to  have  acquired  the  absolute 
title,  as  by  a  purchase  under  a  foreclosure  which  was  defective  and 
failed  to  cut  olGf  a  right  of  redemption,  if  the  person  entitled  to 
redeem  neglect  to  apprise  the  mortgagee  of  his  error,  and  allow 
him  to  go  on  in  expending  money  upon  the  property,  the  value 
of  .the  permanent  improvments  will  be  allowed  to  the  mortgagee 
upon  redemption.  The  improvements,  being  made  by  the  mort- 
gagee in  the  belief  that  he  was  the  owner  of  the  property,  and 
that  belief  to  some  extent  having  been  induced  by  the  person 
entitled  to  redeem,  the  person  seeking  relief  at  the  hands  of  a 
court  of  equity,  must  do  equity  and  pay  for  the  benefits  which 
he  receives  from  the  improvements.'^" 

So,  where  a  title  had  been  conveyed  by  the  mortgagor  to  the 
mortgagee,  the  latter  was  adjudged  to  be  entitled  to  retain  the 
property,  as  against  a  junior  lien  of  which  he  had  no  notice,  for 
the  amount  of  his  mortgage  and  valuable  permanent  improve- 
ments put  by  him  upon  the  estate  after  the  date  of  the  grant. '^^ 
And  where  the  instrument  adjudged  to  be  a  mortgage  was  an  ab- 
solute deed,  the  equitable  owner  was  required  to  pay  for  repairs 
and  improvements,  made  on  the  faith  of  an  absolute  title,  which 
enhanced  the  value  of  the  property. '^^ 

Where  the  grantor  in  such  a  deed  brings  an  action  to  redeem 
and  for  an  accounting  against  the  grantee  it  is  held  that,  the  de- 
fendant being  in  possession  as  a  trespasser  and  having  ousted  the 
true  owner,  the  court  in  its  discretion  has  the  power  to  deny 
him  credit  for  any  improvement  he  may  have  made  upon  the 
property. ''* 

70  Miner   v.    Beekman,    50    N.   Y.  17  N.  W.  900;  Dougherty  v.  Colgan, 

337;  Mickles  v.  Dillaye,  17  N.  Y.   (3  6  Gill  &  J.   (Md.)   275;  Hagthorp  v. 

Smith)    80;   Wetmore  v.  JRoberts,  10  Hook,  1  Gill  &  J.   (Md.)  270;  Cooke 

How.  Pr.  51,  and  cases  cited;   Pogal  v.  Culbertson,  9  Nev.   199;   Harper's 

V.  Pirro,  17  Abb.  113;  10  Bosw.  100;  Appeal,   64  Pa.   St.   315;    Morgan  v. 

Chalmers    v.    Wright,    5    Robt.    713;  Walbridge,  56  Vt.  405. 

Benedict  V.  Gilman,  4  Paige,  58;  Put-  71  Troost    v.    Davis,    31    Ind.    34. 

nam  v.  Ritchie,  6  Paige,  390;  see  also  But  see  Catterlin  v.  Armstrong,  101 

Fraser  v.  Prather,  1  MaoA.    (D.  C.)  Ind.  258. 

206 ;  Roberts  v.  Fleming,  53  111.  198 ;  72  Harper's    Appeal,    64    Pa.    St. 

Troost  V   Davis,  31  Ind.  34;  Spurgin  315. 

V.  Adamson,  62  Iowa  661;   18  N.  W.  73  Shelley  v.  Cody,  187  N.  Y.  166; 

293;  Poole  v.  Johnson,  62  Iowa  611;  79  N.  E.  997. 
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§  274.  In  cases  where  a  mortgagee  is  not  compensated  for  im- 
provements, he  is  not  charged  with  the  profits  received  by  him 
from  such  improvements.'*  But  if  a  charge  is  made  and  allowed 
for  the  expense  of  improvements,  the  mortgagee  is  also  chargeable 
with  the  increased  rental  resulting  therefrom.''^ 

So,  a  mortgagor  cannot  charge  a  mortgagee  in  possession  for 
waste  for  clearing  and  cultivating  the  land,  and  also  with  the 
improved  rent  arising  from  such  clearing ;  though  it  has  been  said 
that  he  may  do  either  at  his  election.''® 

Claims  for  money  disbursed  in  making  repairs  should  be  as- 
serted before  judgment  in  the  action  to  foreclose  or  redeem,  since 
they  cannot  be  made  charges  on  the  land  independent  of  such 
judgment. '^'^ 

§  275.  Counsel  fees. — ^A  mortgagee  of  land  in  possession  is  en- 
titled to  be  allowed  for  reasonable  counsel  fees,  paid  in  a  proper 
endeavor  to  collect  the  rents  and  profits;  and  he  is  not  liable 
for  damages  done  to  the  estate,  without  his  knowledge,  by  his 
tenant,  provided  the  latter  was  one  to  whom  the  estate  might 
properly  be  leased ;  or  for  wood  cut  and  used  on  the  premises,  for 
firewood  and  repairs,  by  such  tenant.'* 

§  276.  Compensation  for  services  in  taking  charge  of  estate. — The 

English  courts  have  always  looked  with  jealuosy  at  the  demands 
of  the  mortgagee,  beyond  the  payment  of  his  debt.  They  have 
allowed  the  mortgagee  to  agree  with  the  mortgagor  for  the  ap- 
pointment of  a  receiver  to  be  paid  by  the  latter,  but  they  have 
held  that  neither  the  mortgagee,  nor  his  assignee  or  executors,  can 
have  any  allowance  for  personal  care  or  trouble  in  receiving  the 
rents  of  the  estate,  notwithstanding  an  agreement  with  the  mort- 
gagor for  that  purpose.'®  As  a  general  rule,  they  have  imposed  on 
the  mortgagee  the  duty  of  collecting  the  rents  himself,  without 
compensation;   but  they   have   allowed   him  to   employ   another 

74  Moore  v.  Cable,  1  Johns.  Ch.  77  Dewey  v.  Brownell,  54  Vt.  441 ; 
385;  Bell  v.  The  Mayor,  10  Paige,  49.      41  Am.  E.  852. 

See  also  Jones  v.  Fletcher,  42  Ark.  78  Blunt  v.  Syms,  40  Hun,  566;  1 

422;  Hopkins  v.  Stephenson,  1  J.  J.  N.  Y.  St.  R.  455.     See  also  Hubbard 

Marsh    (Ky.)    341;    Clark  v.   Smith,  v.  Shaw,  94  Mass.   (12  Allen)   120. 

Saxt.   (N.  J.)    121,  138.  79  Moore   v.    Cable,    1   Johns.   Ch. 

75  Montgomery  v.  Chadwick,  7  385,  388;  Fisher  on  Morts.  499; 
Iowa,  114.  French  v.   Baron,   2   Atk.   120;    God- 

76  Morrison  v.  McLeod,  2  Ired.  Ch.  frey  v.  Watson,  3  Atk.  518. 
108. 
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person  to  do  so  at  the  expense  of  the  estate,  when  the  nature  of  the 
property  was  such  that  great  time  and  trouble  would  be  sacri- 
ficed by  personal  receipt  of  the  rents,  so  that  a  provident  owner, 
whose  time  was  of  value,  would  probably  have  appointed  a  bailiff 
receiver.®"  The  reason  given  for  refusing  to  allow  the  mortgagee 
for  time  and  trouble  spent  in  taking  care  of  the  estate  is,  that 
such  an  arrangement  tends  directly  to  facilitate  usury  and  oppres- 
sion. So,  where  a  mortgage  provided  that  the  mortgagee  should 
be  in  receipt  of  the  rents  and  have  £60  a  year  for  his  trouble, 
and,  after  retaining  this  amount  with  the  interest,  should  pay  the 
balance  to  the  mortgagor,  it  was  held  that  he  was  liable  to  qui  tarn 
action  for  usury.*  ^ 

§  277.  Rule  in  this  State — In  the  other  States  the  rule  is  simi- 
lar to  that  adopted  in  England,  in  refusing  the  mortgagee  com- 
pensation for  his  own  services,*^  but  allowing  him  to  charge  as 
against  the  rent  for  the  expense  of  collecting  it  where  such  ex- 
pense was  actually  incurred,  and  where  the  premises  were  so 
situated  that  the  employing  of  an  agent  was  a  reasonable  and  a 
proper  thing  to  do.®* 

It  has  been  said  that  in  this  State  there  is  no  fixed  rule  ap- 
plicable to  all  cases  determining  whether  or  not  a  mortgagee  in 
possession  is,  upon  an  application  of  the  mortgagor  to  redeem, 
entitled  to  commissions  upon  the  amount  received  and  expended 
by  him,  and  that  the  decision  of  this  question  rests  in  the  dis- 
cretion of  the  court  or  referee  trying  the  action.  In  one  case 
commissions  were  refused  to  the  mortgagee,  and  costs  were  also 
adjudged  against  him.  No  rule  is  suggested  by  which  the  dis- 
cretion of  the  court  is  to  be  guided.®*  In  a  later  case  compensa- 
tion was  refused,  and  it  was  said  that  no  commissions  can  be 
legally  claimed  or  allowed.®** 

80  Fisher  on  Morts.  499;  Coote  OH  83  Harper  v.  Ely,  70  111.  581;  Sear- 
Morts.  353,  557;  Davis  v.  Dendy,  3  borough  v.  Stinson,  15  La.  An.  665; 
Mad.  170.                                                      Lowndes  v.  Chisholm,  2  McCord  Ch. 

81  Scott  V.  Brest,  2  Term.  E.  238.       (Md.)   455;   Davis  v.  Dendy,  3  Mad. 
82Benham  v.  Kowe,  2   Cal.   387;       170. 

Glark  v.  Robins,  6  Dana   (Ky.)    350;  84  Green    v.    Lamb,    24    Hun,    87. 

Breckenridge    v.    Brooks,    2    A.    K.      See  Moore  v.  Cable,  1  Johns.  Ch.  385, 
Marsh  (Ky.)   335;  Eaton  v.Simonds, 
14     Pick.     (Mass.)     98; 
Leper,  25  N.   J.   Eq.   475 
Smith,  Saxt.    (N.  J.)    121 


388. 


14     Pick      (Mass.)     98;     Elmer    v.  85 Blunt  v.  Syms,  40  Hun,  566;  1 

Leper,  25  N.   J.   Eq.   475;    Clark  v.      N.  Y.  St.  R.  455. 
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In  Massaclmsetts,  when  a  mortgagee  enters  upon  default  for  the 
purpose  of  foreclosure,  the  question  as  to  commissions  has  arisen 
more  frequently  than  in  this  State.  In  an  action  to  redeem  it 
has  been  held  that  the  mortgagee  in  possession,  having  entered  for 
breach  of  condition,  is  entitled  to  ordinary  commissions,  and,  in 
special  cases,  to  more.^®     A  similar  rule  prevails  in  Connecticut.®^ 

The  fact  that  the  mortgagor  consented  to  the  appointment  of 
an  agent  at  a  fixed  compensation  for  a  part  of  the  time  the  mort- 
gagee was  in  possession,  has  been  held  to  be  competent  though 
not  conclusive  evidence  that  the  continued  employment  of  an 
agent  at  the  same  rate  was  proper.*^ 

§  278.  Accounting  between  mortgagor  and  mortgagee. — An  ac- 
count between  the  mortgagor  and  mortgagee  as  to  the  amount 
due  upon  the  mortgage  debt,  may  be,  required  by  any  person  obli- 
gated to  pay  that  debt,  or  having  any  interest  ia  or  lien  upon  the 
mortgaged  estate  subordinate  to  the  mortgage.  Questions  as  to  the 
amount  due  to  the  mortgagee  can  be  raised  in  any  litigation  in 
which  the  mortgage  is  sought  to  be  enforced  or  relief  is  asked 
against  it.  The  methods  for  raising  questions  of  account  are 
pointed  out  in  chapters  of  this  work  touching  "  Foreclosure  "  and 
"  Redemption." 

§  279.  Money  paid  for  taxes,  assessments,  and  other  charges. — ^A 

mortgagee,  whether  in  or  out  of  possession,  who  has  paid  taxes 
on  the  mortgaged  premises  in  order  to  preserve  his  security^  may. 
charge  such  taxes  in  his  account  against  the  mortgagor,  and  re- 
cover them  under  the  mortgage.*®  So,  also,  he  may  charge  money 
used  in  paying  a  valid  assessment  for  a  public  improvement ;  ^^ 

86Casenove     v.     Cutler,     4     Met.  Edw.    631;    Kortright    v.    Cady,    23 

(Mass.)    246;    Adams    v.    Brown,    7  Barb.  490;  Eobinson  v.  Ryan,  25  N. 

Cush.     (Mass.)     220;     Montague    v.  Y.     320.     See    also    Ring's    Ex'r    v. 

Boston  &  Alb.  K.  R.,  124  Mass.  242;  Woodruff,  43  Ark.  469;  Mix  v.  Hotch- 

Gerrish  v.  Black,  104  Mass.  400.  kiss,   14  Conn.  32;   Wright  v.  Lang- 

87Watejman  v    Curtis,   26   Conn.  ley,  36  111.  381;   Stancliff  v.  Norton, 

241.  11   Kans.  218;    Sharp  v.   Barker,   11 

88Casenove     v.     Cutler,     4     Met.  Kans,  381;  Walton  v.  Hollywood,  47 

(Mass.)   246.  Mich.  385;  Johnson  v.  Payne,  11  Neb. 

89Sidenberg  v.  Ely,  90  N.  Y.  257;  669;   9  N.  W.  81;    Southard  v.  Dor- 

43  Am.  R.   163;   Marshall  v.  Davies,  rington,  10  Neb.  122;  4  N.  W.  935. 
78  N.  Y.  414;   Weed  v.  Hornby,  35  90  Rapelye  v.  Prince,  4  Hill,  119; 

Hun,  580;    Faure  v.  Winans,  Hopk.  Dale  v.  McEvers,  2  Cow.   118;   Bre- 

Ch.   283 ;    Burr  v.  Veeder,   3   Wend,  voort  v.  Randolph,  7  How.  Pr.  398. 
412;   Eagle  Fire  Ins.  Co.  v.  Pell,  2 
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or  in  paying  rent  on  a  perpetual  lease  in  fee  to  prevent  a  re- 
entry and  to  preserve  his  security;  ®^  or  in  satisfying  an  execution 
upon  a  prior  judgment.®^  If  the  mortgagee  pays  a  tax  or  assess- 
ment which  he  is  under  no  obligation  to  p^y,  he  will  be  preferred, 
to  the  extent  of  the  money  thus  paid,  to  prior  incumbrancers  whose 
liens  the  payment  has  served  to  protect.®^ 

The  right  of  the  mortgagee  to  protection  for  moneys  disbursed 
by  him  in  discharge  of  taxes  and  other  prior  liens  on  the  property, 
depends  upon  equitable  principles  alone,  and  not  upon  the  pres- 
ence of  a  "  tax  clause "  or  other  stipulation  in  the  mortgage,®* 
though  such  a  clause  is  valid.®® 

Money  paid  by  a  mortgagee  for  taxes  on  other  prior  charges  or 
liens  on  the  estate  is  not  chargeable  against  the  estate  apart  from 
the  mortgage,  and  is  uncollectible  when  the  mortgage  is  satisfied; 
and,  whether  the  amount  paid  is  or  is  not  included  in  the  sum 
for  which  the  mortgage  is  foreclosed,  there  can  be  no  subsequent 
or  separate  proceeding  against  the  mortgagor  to  enforce  its  pay- 
ment.®8 

A  mortgagee  in  an  invalid  mortgage  has  been  held  to  be  en- 
.titled  to  a  lien  on  the  land  for  taxes  paid  by  him.®''  And  as 
between  the  mortgagor  and  mortgagee  payments  made  in  good 
faith  by  the  mortgagee  for  taxes  and  assessments  which  prove  to 
have  been  illegally  assessed,  may  be  included  in  the  foreclosure 
decree.®*  Under  a  clause  in  a  mortgage  authorizing  the  mort- 
gagee to  pay  taxes  or  assessments  on  the  premises  "  with  any 
expense  attending "  in  case  of  a  default  in  payment  of  same 
by  the  mortgagor,  and  making  any  amount  so  paid  a  lien,  the  fee 
paid  an  expert  to  determine  what  taxes  were  legal,  and  to  see 
that  proper  deductions  were  made  for  illegal  taxes  is  a  proper  item 
of  expense  and  became  a  lien  on  the  mortgaged  premises.®® 

91  Robinson  v.  Ryan,  25  N.  Y.  320.  178;   10  Pae.  583;  Vincent  v.  Moore, 

92  Silver  Lake  Bank  v.  North,  4  51  Mich.  618;  17  N.  W.  81;  Young  v. 
Johns.   Ch.   370.  Brand,  15  Neb.  601 ;  19  N.  W.  494. 

93  Cook  V.  Kraft,  3  Lans.  512.  97Aultman  v.  Jenkins,  19  Neb. 
See   also   Davis   v.   Bean,   114   Mass.  209;  27  N.  W.  117. 

360.  98  Bates  v.   People's,  etc.,   Asso'n, 

94  Sidenberg  v.  Ely,  90  N.  Y.  257;       42  Ohio  St.  655. 

43  Am.  R.  163.  99  Equitable  Life   Ins.   Society  v. 

95  Hamilton  v.  Jones,  62  Cal.  Von  Glahn,  107  N.  Y.  637;  13  N. 
473.  E.  993. 

96McCrossen  v.  Harris,  35  Kans. 
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§  280.  An  assignment  to  the  mortgagee  of  the  charge  or  lien 
paid  by  him,  is  neither  necessary  nor  proper  if  it  is  desired  to 
collect  the  amount  paid,  under  the  mortgage.  By  a  purchase  at 
a  tax  sale,  the  mortgagee  may  acquire  a  lien  which  he  will  be 
allowed  to  enforce,  but  he  will  not  be  able  to  enforce  a  claim 
for  the  amount  thus  paid  in  his  character  as  mortgagee.^  He  will 
have  the  rights  of  a  purchaser  at  a  tax  sale,  and  he  will  also  be  a 
mortgagee;  thus  being  the  holder  of  two  different  demands,  each 
secured  by  its  appropriate  remedies.  But  it  has  been  held  that, 
if  he  will  waive  his  tax  title,  he  may  add  the  amount  paid  for 
it  to  his  claim  as  mortgagee.^ 

The  owner  of  an  undivided  half  interest  in  real  estate  who  has 
mortgaged  his  half  interest  is  liable  only  for  the  tax  on  his  share, 
and  cannot  be  made  to  pay  the  whole  tax  by  the  mortgagee  who 
pays  the  same  to  protect  his  lien.^ 

§  281.  Purchase  at  tax  sale. — If  a  mortgagee  in  possession  be  in 
the  receipt  of  rents  or  profits,  it  is  not  only  his  right  but  his  duty 
to  use  them  in  the  preservation  of  the  estate  by  paying  taxes  or 
other  incumbrances  prior  to  the  mortgage.  If  he  suffers  the  land 
to  be  sold  for  taxes,  in  violation  of  his  duty,  and  purchases  on 
the  sale,  he  would,  upon  general  principles,  be  deemed  to  hold 
the  title  as  trustee.*  He  cannot  set  up  against  the  mortgagor 
a  tax  title  acquired  while  thus  in  possession.^ 

On  a  like  principle,  neither  the  mortgagor  nor  his  grantee  in 
possession  can  acquire  any  right  hostile  to  the  mortgage  by  paying 
taxes  on  the  mortgaged  premises,  since  it  is  his  duty  to  make 
such  payment.®  And  a  payment  made  in  the  form  of  a  purchase 
on  a  sale  for  such  tax  has  no  greater  effect. '^ 

An  exception  to  this  equitable  doctrine  appears  to  have  been 
set  up  by  the  provisions  of  chapter  583  of  the  Laws  of  1888,  re- 
vising the  charter  of  the  City  of  Brooklyn.^  But  this  is  no  longer 
law. 

1  Williams    v.    Townsend,    31    N.  5  Schenck  v.  Kelley,  88  Ind.  444. 
y.    411.     See    also    Fiacre    v.    Chap-  6  Medley  v.  Elliott,  62  111.  532. 
man,  32  N.  J.  Eq.  463.  7  Voris  v.  Thomas,  12  111.  442. 

2  Strong  v.  Burdick,  32  Iowa,  630;  8  Sutherland  v.  City  of  Brooklyn, 
Baker  v.  Clark,  52  Mieh.  22;  17  N.  156  N.  Y.  605;  51  N.  E.  433,  rev'g 
W.  225.  87  Hun,  82;  67  St.  R.  642;  33  N.  Y. 

3  Weed  v.  Hornby,  35  Hun,  580.  Supp.  959. 

4  Per  Andrews,  J.,  in  Ten  Eyck  v. 
Craig,  62  N.  Y.  406,  422. 
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§  282.  Insurance  premiums — As  a  general  rule,  if  no  provision 
is  made  in  the  mortgage  for  insuring  the  premises,  a  mortgagee 
has  no  right  to  charge  in  his  account  for  premiums  paid  for  effect- 
ing insurance  upon  the  mortgaged  premises.^  In  She  v.  Manhat- 
tan Co.  (1  Paige,  81),  where  the  mortgagees  had  long  been  in 
possession  of  the  premises,  the  court  allowed  them  to  charge  for 
insurance  premiums  "  under  the  peculiar  circumstances  of  the 
case." 

Questions  of  insurance  are  further  considered  in  Chapter  XIII 
of  this  work. 

9  Faure  V.  Winaii8,  Hopk.  Ch.  283 ;      v.    Brown,    2    Gush.     (Mass.)     412; 
fisher  on  Morts.  493,  494;   Bellamy      Booth  v.  Packet  Co.,  63  Md.  39. 
V.  Brickenden,  2  J.  &  H.  137;  White 
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THE  PBIMABY  FUND  FOE  THE  PAYMENT  OP  MORTGAGES. 

§  283.  Statute, — It  is  provided  by  statute  that  "  where  real 
property,  subject  to  a  mortgage  executed  by  any  ancestor  or  testa- 
tor, descends  to  an  heir,  or  passes  to  a  devisee,  such  heir  or  devisee 
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must  satisfy  and  discharge  the  mortgage  out  of  his  own  property, 
■without  resorting  to  the  executor  or  administrator  of  his  ancestor 
or  testator,  unless  there  be  an  express  direction  in  the  will  of 
such  testator,  that  such  mortgage  be  otherwise  paid."  ^ 

§  284.  Rule  prior  to  Revised  Statutes — ^This  is  a  different  rule 
from  that  which  prevailed  prior  to  the  Eevised  Statutes.  The 
rule  then  was  that  when  a  man  gave  a  bond  and  mortgage  for 
a  debt  of  his  own  contracting,  the  mortgage  was  understood  to 
be  merely  a  collateral  security  for  the  personal  obligation,  and  the 
debt  was  required  to  be  paid  out  of  personal  assets.  But  when 
a  man  had  purchased,  or  had  received  by  devise  to  him,  land  with 
an  incumbrance  on  it,  he  became  a  debtor  only  in  respect  to  the 
land;  and  if  he  promised  to  pay  it,  it  was  said  to  be  a  promise 
rather  on  account  of  the  land,  which  continued  notwithstanding 
to  be  the  primary  fund.  It  was  sometimes  said  that  the  estate 
which  had  received  the  benefit  should  also  bear  the  burden.  As 
to  wills,  the  testator  might,  by  express  directions,  charge  a  mort- 
gage debt  upon  his  personal  assets,  or,  even  without  express  words, 
he  might  do  so  by  such  dispositions  and  language  as  were  tanta- 
mount ;  as,  for  instance,  if  the  continuance  of  the  charge  primarily 
on  the  land  would  be  repugnant  to  some  of  the  provisions  of  the 
will  and  defeat  them.^ 

§  285.  Application  of  the  statute. — The  statute  in  its  present 
form  was  first  passed  to  remedy  what  seemed  to  the  revisers  to  be 
an  injustice,^  and  it  plainly  has  an  advantage  over  the  former 
rule  in  being  definite  and  intelligible.  The  rule  of  the  statute 
applies  as  well  to  cases  of  intestacy  as  to  cases  where  the  mort- 
gagor has  disposed  of  the  whole  or  a  part  of  his  estate  by  will,* 
and  the  provision  which  makes  the  real  estate  the  primary  fund 
for  the  payment  of  the  mortgage  debt,  or,  in  other  words  which 
gives  the  land  to  the  heir  or  devisee  cum  onere,  is  never  discharged  ^ 

1  Real.  Prop.  Law,  §  250 ;    1  E.  S.  4  House  v.  House,  10  Paige,  158. 
749,  §  4.  5  Erwin   v.   Loper,   43   N.   Y.   521, 

2  Cumberland  v.  Codrington,  3  525 ;  Matter  of  Humphrey,  54  Misc. 
Johns.  Ch.  229,  257,  272 ;  Mollan  v.  R.  198 ;  105  N.  Y.  Supp.  972 ;  Matter 
Griffith,  3  Paige,  402.  See  also  of  Keene,  8  Misc.  R.  102;  29  N.  Y. 
Campbell  v.  Campbell,  30  N.  J.  Eq.  Supp.  1078;  Taylor  v.  Wendell,  4 
415.  Bradf.   324;   Waldron  v.  Waldron,  4 

3  See  Revisers'  Notes,  3  R.  S.   (2d  Bradf.  324. 
ed.)   600. 
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except  by  some  clear  and  express  direction  in  the  will.®  The 
personal  estate  of  the  decedent  is  liable  only  for  deficiencies.'' 
The  heir  or  devisee  is  not  personally  liable  and  the  statute 
is  not  intended  to  give  mortgage  creditors  of  a  decedent  preference 
over  other  creditors  in  respect  to  property  not  covered  by  the 
mortgage.*  The  general  expression  in  the  vsrill,  "  after  all  my 
lawful  debts  are  paid  and  discharged,  I  give,"  etc.,  is  not  "  an 
express  direction  that  the  mortgage  be  otherwise  paid,"  such  as 
the  statute  requires,  in  order  to  exempt  the  devisee  from  its  pay- 
ment, and  charge  the  executors  with  the  payment  thereof  out 
of  the  assets  of  the  testator  in  their  hands.^  The  statute  applies  to 
a  devise  of  real  estate  though  it  is  mortgaged  to  its  full  value  and 
the  provision  is  made  in  lieu  of  dower,  ^^  unless  the  testator  has 
otherwise  directed.-^' 

Where  a  father  assumed  a  mortgage  upon  taking  title  and  sub' 
sequently  conveyed  to  his  daughter,  by  a  deed  which  contained  full 
covenants,  made  no  mention  of  the  mortgage,  and  expressed  a 
consideration  although  none  actually  passed  other  than  love  and 
affection,  it  was  held  the  father's  estate  could  not  be  compelled 
to  pay  the  mortgage  debt,  for  the  land  was  the  primary  fund.-'* 

§  286.  limitations  of  the  rule. — ^But  this  provision  of  the  statute 
does  not  apply  to  a  case  where  the  mortgage  is  a  collateral  security 
only  for  the  debt  of  others,  and  the  executors  have  funds  in  their 
hands  of  the  principal  debtors,  which  the  law  devotes  to  the  pay- 
ment of  such  principal  debt.  It  only  applies  as  between  devisee 
or  heirs  and  the  personal  representatives  of  the  estate  of  the 
testator  or  intestate.  So,  where  the  land  of  one  partner  is  mort- 
gaged to  pay,  a  copartnership  debt,  the  copartnership  assets  are  the 
primary  fund  for  its  payment.-'^ 

The  statute  only  applies  to  mortgages  where  the  lien  is  created' 
by  the  act  of  the  parties,  and  is  without  effect  upon  liens  which 
arise  by  operation  of  law,  as  in  the  case  of  the  equitable  lien  of 
a  vendor  for  unpaid  purchase  money.     It  has  often  been  held, 

6  Van  Vechten  v.  Kealor,  63  N.  Y.  10  Meyer  v.  Cahen,  111  N.  Y.  270; 
52,  56.  18  N.  E.  862. 

7  Glacius  v.  Fogel,  88  N.  Y.  434.  11  De  Graaf  v.  Cochrane,  21  App. 

8  Hanaelt  v.  Patterson,  124  N.  Y.  Div.  381 ;  47  N.  Y.  Supp.  502. 

340.  12  Wilbur  v.   Warren,   104  N.   Y. 

ORapalye    v.    Rapalye,    27    Barb.      192;  10  N.  E.  263. 
610.  13  Robinson  v.   Robinson,   1   Lans. 

117. 
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both  before  and  since  the  statute,  that  in  case  of  such  unpaid 
purchase  money,  the  heir  or  devisee  is  entitled  to  have  the  same 
paid  out  of  the  personal  property.^* 

§  287.  The  sole  object  of  the  statute  was  to  change  the  rule  of 
the  common  law,  under  which  the  heir  or  devisee  had  the  right,, 
in  certain  cases,  to  call  upon  the  personal  representatives  of  the 
decedent  to  pay  off  the  mortgage.  It  does  not,  by  its  terms,  pur- 
port to  affect  the  rights  of  creditors,  but  simply  to  establish  a  rule 
of  liability  as  between  devisees  or  heirs  and  the  personal  represent- 
atives. Where  there  is  a  personal  liability  by  contract,  to  which 
the  mortgage  is  a  collateral  security,  it  was  not  the  design  of 
the  statute  to  deprive  the  party  of  his  right  to  enforce  that  liability ; 
nor  was  it  intended  to  compel  a  resort  to  any  mode  of  marshalling 
assets  for  the  purpose  of  adjusting  the  equities  as  between  the  rep- 
resentatives and  third  parties.  ^^  It  does,  however,  make  the  land 
the  primary  fund  for  the  payment  of  the  mortgage  debt,^^  and 
where  the  rights  of  the  creditor  will  not  be  prejudiced,  a  court 
of  equity  may  compel  the  land  to  be  sold  and  the  proceeds  applied 
to  the  debt,  before  allowing  the  mortgagee  to  proceed  against  the 
personal  assets  of  a  deceased  mortgagor.  ^'^ 

§  288.  Mortgages  of  leaseholds. — The  mortgage  of  a  leasehold 
interest  in  lands  is  a  mortgage  upon  part  of  the  personal  estate, 
and  is  payable  out  of  personal  assets,  though  this  does  not  impair 
the  right  of  a  creditor  to  enforce  his  specific  lien.^® 

§  289.  Charging  parcels  of  land  in  inverse  order  of  alienation. 

— As  a  mortgagor  who  conveys  with  warranty  against  incumbrances 
and  vsrho  receives  the  whole  purchase  price,  remains  primarily 
liable  for  the  debt,^^  so,  when  the  mortgagor  sells  a  parcel  of  the 
land,  with  warranty  against  the  incumbrance,  or  for  full  con- 
sideration, the  parcel  remaining  in  his  hands  is  the  primary  fund 
for  the  payment  of  the  mortgage,  that  is  to  say,  the  different 

14  Wright  V.  Holbrook,  32  N.  Y.  42.  See  Woolf  v.  Leicester  Realty 
587;  Livington  v.  Newkirk,  3  Johns.  Co.,  134  App.  Div.  484;  119  N.  Y. 
Ch.    312;     Cogswell    v.    Cogswell,    2       Supp.  288. 

Edw.    231;    Johnson    v.    Corbett,    11  17  Rice  v.  Harbeson,  2  N.  Y.  Sup. 

Paige,  265;   Lamport  v.  Beeman,  34  (T.    &    C.)     4.     See    also    Moore    v. 

Barb.  239.  Dunn,  92  N.  C.  63. 

15  Per  Davis,  J.,  in  Wright  v.  18  Sheldon  v.  Ferris,  45  Barb.  124. 
Holbrook,  32  N.  Y.  587;  Roosevelt  v.  19  Lagrave  v.  Hellinger,  144  App. 
Carpenter,   28   Barb.   426.  Div.  397;  129  N.  Y.  Supp.  291. 

16Mosely   v.    Marshall,   27    Barb. 
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parcels  of  land  are  to  be  charged  in  the  inverse  order  of  their 
alienation.^"  The  same  principle  is  applicable  to  subsequent  in- 
cumbrances upon  different  parcels  of  the  mortgaged  premises, 
either  by  mortgage  or  judgment. ^^  For  the  purpose  of  determin- 
ing the  equity  between  the  respective  owners  of  parcels  of  land 
subject  to  a  mortgage  upon  all,  a  mortgage  is  to  be  regarded  as 
an  alienation  pro  tanto  at  the  time  of  its  date ;  ^^  and  a  pur- 
chaser at  a  foreclosure  sale  acquires  the  equity  of  a  grantee  as 
of  the  date  of  the  mortgage  foreclosed.^® 

A  parol  sale  of  part  of  the  mortgaged  premises,  followed  by 
possession  and  improvements  on  the  same  by  the  vendee,  is  suf- 
ficient as  between  the  vendee  and  the  mortgagor  and  those  claim- 
ing under  him,  having  actual  notice  of  the  parol  sale,  to  throw 
the  burden  of  the  mortgage  upon  the  part  of  the  premises  re- 
tained by  the  mortgagor.^* 

The  principle  of  charging  different  parcels  of  the  mortgaged 
premises,  which  have  been  sold  at  various  times  subsequent  to  the 
mortgage,  in  the  inverse  order  of  their  alienation,  is  not  always 
confined  to  the  original  alienations  by  the  mortgagor,  who  is  per- 
sonally liable  for  the  payment  of  the   debt.     The  principle  is 

20  Wood  V    Harper,   9   App.   Div.  tion  a  mortgagee  receives  for  releas- 

229;    41    N.   Y.    Supp.    242;    Gill   v.  ing  part  of  the  mortgaged  premises, 

Lyon,    1   Johns.   Ch.   447 ;    Clowes   v.  where  it  is  agreed  that  the  rest  of  the 

Dickinson,  5  Johns.  Ch.  235;  Gouver-  land  shall  remain  as  security  for  the 

neur  v.  Lynch,  2  Paige,  300;   Guion  mortgage  debt.     So  held  in  Eyring  v. 

V.    Knapp,    6    Paige,    35;    Patty    v.  Hercules,  9  App.  Div.  307;  41  N.  Y. 

Pease,  8  Paige,  277;   Snyder  v.  Staf-  Supp.  191. 

ford,  11  Paige,  71;  Kellogg  v.  Rand,  21  Stuyvesant  v.  Hall,  2  Barh.  Ch. 

11    Paige,   69;    New  York   Life   Ins.  151;  James  v.  Hubbard,  1  Paige,  228; 

and  Trust  Co.  v.  Milnor,  1  Barb.  Ch.  Jenkins  v.  Freyer,  4  Paige,  47;  Skeel 

353;     Stuyvesant    v.    Hall,    2    Barb.  v.  Spraker,  8  Paige,  182;  Sehryver  v. 

151;    The   New   York   Life   Ins.   and  Teller,  9  Paige,  173;  New  York  Life 

Trust  Co.  V.  Cutler,  3  Sandf.  Ch.  176;  Ins.  and  Trust  Co.  v.  Vanderbilt,  12 

La  Farge  Ins.  Co.  v.  Bell,  22  Barb.  Abb.    Pr.   458.     See  also   Andreas   v. 

54;  Warren  v.  Boynton,  2  Barb.  13;  Hubbard,  50  Conn.  351. 

Van  Slyke  v.  Van  Loan,  26  Hun,  344.  22  Mulligan's  Appeal,  104  Pa.  St. 

See   also   Sanford  v.   Hill,   46   Conn.  503. 

42;    Looney  v.  Quill,  3  Mackey    (D.  23  Hart  v.  Wandle,  50  N.  Y.  381; 

C.)  51;  Lock  V.  Fulford,  52  111.  166;  Kellogg  v.   Rand,    11    Paige,   60;    La 

Gilbert  v.  Haire,  43  Mich.  283;   Mo-  Farge  Fire  Ins.  Co.  v.  Bell,  22  Barb. 

Kinney  v.  Miller,  19  Mich.  142 ;  Niles  67.     See    also    Fassett   v.    Mulock,   5 

V.  Coult,  30  N.  J.  Eq.  30;  Schrack  v.  Col.  466;   Sibley  v.   Baker,  23  Mich. 

Shriner,  100  Pa.  St.  451.  312;  Lyman  v.  Lyman,  32  Pt.  79. 

It   is    immaterial    what    considera-  24  Root  v.  Collins,  34  Vt.  173. 
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equally  applicable  to  several  conveyances  at  different  times  by  a 
grantee  of  the  whole  or  a  part  of  the  mortgaged  premises,  where 
he  conveys  with  warranty.  In  such  case  the  several  grantees  take 
the  land  with  all  of  its  equitable  rights  and  burdens.^^  And  the 
right  of  each  purchaser  or  incumbrancer  to  have  the  parcels  in 
the  hands  of  the  debtor,  at  the  time  he  makes  his  purchase  or 
acquires  his  lien,  applied  to  the  payment  of  the  prior  lien,  cannot 
be  disturbed  by  anything  which  takes  place  after  his  title  or  lien  is 
perfected,  and  each  new  claimant  must  take  subject  to  prior 
equities. 

The  principle  under  which  several  parcels  of  land  covered  by 
the  same  mortgage  are  subjected  to  the  lien  in  the  inverse  order 
of  their  alienation,  has  no  application  where  the  successive  con- 
veyances are  to  the  same  party.  A  purchaser  of  all  of  the  parcels 
of  the  mortgaged  property  has  no  equity  to  require  that  they 
shall  be  sold  away  from  him  in  the  inverse  order  in  which  he 
purchased.^®  Nor  does  it  apply  where  the  parcel  was  taken  ex- 
pressly subject  to  the  mortgage  and  an  amount  equal  to  the  mort- 
gage indebtedness  deducted  from  the  purchase  price.^'^ 

§  290.  Examples. — One  who  takes  a  deed  of  a  parcel  of  real 
estate  with  warranty  against  incumbrances  may,  upon  discovering 
that  it  is  incumbered,  in  common  with  other  property,  with  a 
prior  mortgage,  purchase  such  mortgage  and  enforce  it  primarily 
against  the  balance  of  the  mortgaged  property  remaining  in  the 
hands  of  his  grantor.  And  such  grantor  cannot  protect  himself  or 
his  property  by  the  purchase  of  a  subsequent  mortgage  upon 
it.28 

Where  land  which  was  subject  to  a  mortgage  was  afterward  sold, 
with  full  covenants  of  warranty  and  against  incumbrances,  in  two 
different  lots  to  different  purchasers  at  different  times,  and  the 
mortgagee  afterward  entered  (under  the  law  of  Massachusetts)  for 
the  purpose  of  strict  foreclosure,  and  the  foreclosure  became  ab- 
solute as  to  the  lot  last  sold,  it  was  held  that  the  owner  of  the  lot 
first  sold  might  redeem  by  paying  the  balance  due  upon  the  mort- 
gage debt  after  deducting  the  full  value  of  the  other  lot  with 

25Guion   v.   Knapp,    6   Paige,   35.  27  Wood  v.   Harper^   9   App.  Div. 

See  also  Sanford  v.  Hill,  46  Conn.  42;  229;  41  N.  Y.  Supp.  242. 

Sager  v.  Tupper,  35  Mich.  134.  28  Kilborn   v.   Bobbins,   90   Mass. 

26Steere  v.  Childs,  15  Hun,  511.  (8  Allen)  466. 
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the  buildings  thereon,  and  that  it  was  immaterial  that  the  build- 
ings had  been  erected  after  he  acquired  his  title.** 

§  291.  land  conveyed  expressly  subject  to  mortgage  debt. — Where 
land  is  conveyed  expressly  subject  to  a  mortgage  thereon,  the 
land  is  the  primary  fund  as  between  grantor  and  grantee,  and 
those  deriving  title  from  the  grantee,  for  the  payment  of  the  mort- 
gage debt ;  ^°  and  this  is  so  even  if  the  mortgagee  holds  other 
collateral  security ;  ^^  and  so  also  in  a  case  where  a  mortgagor 
conveys  the  mortgaged  premises  to  the  mortgagee  under  a  deed 
providing  that  the  mortgage  is  not  to  merge  in  the  fee  but  to 
continue  as  an  existing  and  enforcible  lien.  For  by  such  a  stipu- 
lation the  land  becomes,  between  the  parties,  the  primary  fund  and 
the  mortgagee  cannot  recover  upon  his  bond  without  first  applying 
his  interest  in  the  premises  to  the  satisfaction  of  the  mortgage 
debt.  The  fact  that  the  mortgagee  has  gained  title  to  the  mort- 
gaged premises  does  not  prevent  an  action  by  him  to  foreclose 
the  lien  on  his  own  land.**  The  purchaser  of  the  land  acquires 
the  equity  of  redemption  merely,  that  is  to  say,  the  right  to  own  the 
premises  on  paying  the  mortgage  debt;  and  he  must  either 
pay  the  debt,  or  allow  the  lands  to  be  appropriated  toward  its 
payment.  So,  too,  where  land  is  sold  under  a  junior  judgment 
or  mortgage,  the  purchaser  acquires  the  equity  of  redemption 
merely,  and  the  land  is  the  primary  fund  for  the  payment  of  the 
mortgage.** 

If  the  purchaser  of  the  mortgaged  premises  assumes  the  payment 
of  the  mortgage  debt,  the  land  is  the  primary  fund  for  the  pay- 
ment,** but  if  this  be  insufficient,  the  purchaser  must,  as  between 
him  and  his  grantor,  discharge  the  obligation.    The  land  is  the  se- 

29  George  v.  Wood,  93  Mass.  (11  33  Tice  v.  Annin,  2  Johns.  Ch. 
Allen)   41.  125;   McKinstry  v.  Curtis,  10  Paige, 

30  Lagrave  v.  Hellinger,  144  App.  503;  Russell  v.  Allen,  10  Paige,  249; 
Div.  397;  129  N.  Y.  Supp.  291;  Vanderkemp  v.  Shelton,  11  Paige,  28; 
Cohen  v.  Hecht,  128  App.  Div.  511;  Weaver  v.  Toogood,  1  Barb.  238; 
112  N.  Y.  Supp.  809;  Wiener  v.  Matthews  v.  Aikin,  1  N.  Y.  (1 
Boehm,   126   App.   Div.   703;    111   N.  Comst.)   595. 

Y.    Supp.    126;    Jumel    v.    Jumel,    7  34  Torrey  v.  Bank  of  Orleans,  9 

Paige,     591.     See     also     Huebsch     v.  Paige,   649;    Waters  v.   Hubbard,   44 

Scheel,   81   III.   281.  Conn.  340;   Briscoe  v.  Power,  47  111. 

31  Brewer  v.  Staples,  3  Sandf.  Ch.  447;  Welch  v.  Beers,  90  Mass.  (8 
579.  Allen)    151;    Swett  v.   Sherman,   109 

32  Eagan  v.  Engeman,  125  App-  Mass.  231;  Mich.  State  Ins.  Co.  v. 
Div.  743;   110  N.  Y.  Supp.  366.  Soule,  51  Mich.  312;  16  N.  W.  662. 
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curity  both  of  the  mortgagor  and  of  his  grantee,  as  against  their 
respective  covenants ;  but  the  debt  is  that  of  the  grantee,  and  the 
mortgagor  stands  merely  as  his  surety.®®  But  where  the  pur- 
chaser of  the  equity  of  redemption  does  not  assume  the  mortgage 
it  is  held  that  the  mortgagor  remains  primarily  liable,  although 
the  former  gives  a  bond  to  the  holder  of  the  mortgage  to  secure 
its  payment.^®  On  the  other  hand  it  has  been  decided  that  the 
grantee  of  a  mortgagor,  who  has  not  assumed  the  payment  of  the 
mortgage,  but  who  procures  the  discontinuance  of  a  foreclosure 
action  subsequently  brought,  by  executing  a  bond  conditioned  for 
the  payment  of  the  mortgage  debt,  is,  thereafter,  liable  not  as 
surety  but  as  a  principal,  and  chargeable  with  any  deficiency 
arising  on  the  sale  of  the  premises  in  a  subsequent  action.  And 
this  is  so  held  although  both  the  assignees'  bond  and  the  complaint 
describe  such  bond  as  "  collateral  security."  *^ 

A  subsequent  purchaser  or  incumbrancer  of  a  portion  of  the 
mortgaged  property  takes  subject  to  any  explicit  provisions  in 
a  prior  grant  or  mortgage  of  the  property  as  to  the  order  in  which 
the  parcels  shall  be  sold,  and  that  without  any  reference  to  the 
considerations  for  which  such  preferences  were  agreed  upon.®* 
Each  purchaser  and  incumbrancer  is  chargeable  with  notice  of  the 
provisions  of  the  previous  deeds  of  his  grantor,  and  of  mortgages 
executed  by  him.®^ 

§  292.  Where  parcels  are  expressly  charged  with  mortgage — But 
if  a  portion  of  mortgaged  land  be  conveyed  subject  to  the  whole 
mortgage,  the  amount  of  which  is  allowed  out  of  the  purchase 
money,  the  parcel  conveyed  is  the  primary  fund  to  pay  the  debt.*** 

35  Rubens  v.  Prindle,  44  Barb.  39  Eyring  v.  Hercules,  9  App.  Div. 
336;  Tripp  v.  Vincent,  3  Barb.  Ch.  307;  41  N.  Y.  Supp.  191;  Steere  v. 
613;  Jumel  V.  Jumel,  7  Paige,  591;  Childs,  15  Hun,  511;  Jumel  v.  Jumel, 
Halsey  v.  Reid,  9  Paige,  446;  Marsh  7  Paige,  591;  Harris  v.  Fly,  7  Paige, 
V.  Pike,  10  Paige,  595;  Cornell  v.  421;  Knickerbocker  v.  Boutwell,  2 
Prescott,  2  Barb.   16;  Blyer  v.  Mon-  Sand.  Ch.  319. 

hoUand,  2  Sandf.  Ch.  478;   Ferris  v.  40  Bowne  v.  Lynde,  91  N.  Y.  92; 

Crawford,  2  Den.  595;  Mills  v.  Wat-  Halsey  v.  Reed,  9  Paige,  446;  Russell 

son,  1  Sweeny,  374.  v.   Pistor,   7   N.    Y.    (3    Seld.)    171; 

36  Baker  v.  Potts,  73  App.  Div.  Zabriskie  v.  Salter,  80  N.  Y.  555; 
29;  76  N.  Y.  Supp.  406.  Hart    v.    Wandle,     50    N.    Y.     381; 

37  Wysong  v.  Meyer,  58  App.  Div.  Cherry  v.  Monro,  2  Barb.  Ch.  618; 
422;   69  N.  Y.  Supp.  286.  Brewer  v.  Staples,  3  Sand.  Ch.  579; 

38  Mickle  v.  Maxfleld,  42  Mich.  Coles  v.  Appleby,  22  Hun,  72,  affi'd 
304;  3  N.  W.  961. 
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So,  too,  if  by  the  terms  of  the  bargain,  the  grantee  of  a  parcel  of 
the  land  is  to  assume  a  specified  portion  of  the  mortgage,  such 
portion  then  becomes  a  specific  lien  on  the  parcel  so  conveyed.*^ 

And  where  a  mortgagor  conveys  a  part  of  the  mortgaged  lands 
by  warranty  deed,  without  reference  to  the  incumbrance,  such  deed 
exempts  the  part  sold  from  contribution,  either  to  the  mortgagor 
or  to  subsequent  purchasers  of  the  residue  of  the  mortgaged  lands. ^^ 

Where  a  conveyance  was  made  "  subject,  however,  to  the  payr 
ment  by  the  grantee  of  all  existing  liens  upon  said  premises,"  this 
was  held  to  charge  the  part  conveyed  with  a  portion  of  the  mort- 
gage in  the  proportion  which  its  value  bore  to  the  whole  security  at 
the  time  of  the  conveyance.** 

The  primary  liability  of  a  portion  of  the  mortgaged  property, 
under  a  stipulation  on  the  part  of  the  grantee  assuming  the  whole 
mortgage  as  part  of  the  purchase  money  of  such  portion,  will  not  be 
disturbed  by  a  reconveyance  of  a  part  of  the  portion  so  conveyed 
to  the  grantor,  and  the  several  parts  will  remain  liable  for  their 
proportions  of  the  debt.** 

It  has  been  held  that  where  a  conveyance  is  made  of  a  portion 
of  the  mortgaged  property  in  which  no  mention  is  made  of  in- 
cumbrances, and  there  are  no  circumstances  showing  a  contrary 
intention,  the  presumption  is  that  the  grantor  is  to  pay  the  whole 
mortgage,  and  the  portion  of  the  mortgaged  lands  remaining  in 
his  hands  will  be  the  primary  fund  for  such  payment.*^ 

Where  joint  owners  of  property,  subject  to  a  mortgage  executed 
by  themselves,  made  partition,  and  one  of  them  assumed  to  pay 
off  the  whole  of  the  incumbrances  on  the  property,  the  portion 
of  the  property  granted  to  the  person  so  assuming  will,  as  between 

87  N.  Y.  114;   Lagrave  v.  Hellinger,  42  Henderson  v.   Truitt,   95   Ind., 

144  App.  Div.  397;   129  N.  Y.  Supp.  309;     Chase    v.    Woodbury,    6    Gush. 

291.     See  also  Lilly  V.  Palmer,  51  111.  (Mass.)    143;   Kilborn  v.  Eobbins,  8 

331;   Canon  v.  Kreipe,  14  Kan.  324;  Allen    (Mass.)    466. 

Caruther  v.  Hall,  10  Mich.  40;  Engle  43  Hoy  v.  Bramhall,  19  N.  J.  Eq. 

V.  Haines,  5  N.  J.  Eq.  (1  Halst.)  186;  563;  Hill's  Administrators  v.  McCar- 

43  Am.  Dec.  634.  ter,    27    N.    J.    Eq.    41;    Briscoe    v. 

41  Torrey  v.   Bank  of  Orleans,   9  Power,  47  HI.  447. 

Paige,   649;    Waters   v.   Hubbard,  44  44  Bowne  v.  Lynde,  91  N.  Y.  92; 

Conn.  340;   Briscqp  v.  Power,  47  111.  Weber  v.  Zeimet,  30  Wis.  283. 

447;    Welch   v.    Beers,   90   Mass.    (8  45  Hopkins   v.   Wolley,   81   N.   Y. 

Allen)    151;    Swett  v.   Sherman,   109  77;  contra,  Haskell  v.  The  State,  31 

Mass.  231;    Michigan   State  Ins.   Co.  Ark.  91. 
V.  Soule,  51  Mich.  312;  16  N.  W.  662. 
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the  mortgagors,  be  the  primary  fund  for  the  payment  of  the  mort- 
gage, and  on  foreclosure  will  be  first  sold.*'' 

§  293.  Land  of  one  person  mortgaged  for  debt  of  another. — 
Where  money  is  raised  on  the  real-  estate  of  a  wife  for  the  benefit 
of  a  third  person,  the  husband  joining  with  his  wife  in  the  bond, 
the  land  is  the  primary  fund  for  the  payment  of  the  debt.*"^  And 
where  a  husband  and  wife  owiiing  undivided  half  parts  of  real 
estate,  mortgaged  the  whole  to  secure  a  debt  of  the  husband,  his 
half  was  held  in  equity  to  be  primarily  liable  to  pay  the  debt.*® 

So,  where  a  husband  and  wife  mortgaged  a  homestead  to  secure 
the  payment  of  a  partnership  debt  of  a  firm  of  which  the  husband 
was  a  member ;  and  subsequently  to  the  execution  of  the  mortgage 
the  said  firm  made  an  assignment  for  the  benefit  of  its  creditors,  the 
mortgagors  were  held  entitled  to  have  a  fro  rata  share  of  the 
proceeds  of  the  assets  of  the  partnership  in  the  hands  of  the  as- 
signee, applied  in  relief  of  the  obligation,  their  homestead  standing 
as  security  only  for  the  balance.** 

Where  one  mortgage  is  made  to  secure  unpaid  purchase  money 
of  two  parcels  of  land  belonging  to  different  owners,  each  parcel 
is  primarily  liable  for  its  own  price.  ^" 

Where  two  persons  jointly  purchased  land  and  gave  a  mortgage 
for  the  purchase  money  and  made  amicable  partition,  and  one  paid 
his  share  of  the  mortgage  debt,  the  parcel  held  by  the  other  was 
directed  to  be  sold  first  in  satisfaction  of  the  balance  due  upon 
the  mortgage.®-^ 

Where  a  testator  mortgaged  his  individual  real  estate  to  secure 
the  payment  of  the  notes  of  his  firm,  and  died  before  their  pay- 
ment, having  devised  the  mortgaged  property  without  express  direc- 
tion in  his  will  for  the  payment  of  the  mortgage,  it  was  held  that 
the  firm  assets  in  the  hands  of  his  executors  were  primarily  liable 
to  satisfy  the  mortgage.®^ 

To  charge  a  purchaser  with  the  equity  of  one  person  whose 

46  Hards  v.  Burton,  79  111.  504.  Barb.  561;  Smith  v.  Townsend,  25  N. 

47  Moore  v.  Moore,  21  How.  Pr.  Y.  479;  Bank  of  Albion  v.  Burns,  46 
211;  Moffett  V.  Roche,  77  Ind.  48.  N.  Y.  170. 

48  Erie  County  Savings  Bank  v.  49  Dickson  v.  Chorn,  6  Iowa,  19. 
Eoop,  80  N.  Y.  591 ;  White  v.  Eovall,  50  Coutant  v.  Servoss,  3  Barb. 
121   App.  JDiv.   12;    105  N.  Y.   Supp.  128. 

624;  Loomer  v.  Wheelwright,  3  Sand.  51  Roddy's  Appeal,  72  Pa.  St.  98. 

Ch.     135;     Niemee^cz    v.     Gahn,     3  52  Robinson  v.  Robinson,   1  Lans. 

Paige,  614;  Vartiev.  Underwood,  18       117. 
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lands  are  mortgaged  for  the  debt  of  another,  such  purchaser  must 
have  notice  of  the  facts.  Thus,  two  persons  owned  a  piece  of 
land  in  common,  and  one  of  them  owned  another  piece ;  both  pieces 
were  mortgaged  to  secure  the  debt  of  the  person  owning  the  latter 
parcel,  who  thereafter  conveyed  the  latter  parcel  to  a  purchaser 
without  notice  and  with  warranty  against  incumbrances.  Sub- 
sequently he  sold  his  undivided  interest  in  the  parcel  owned  in  com- 
mon to  one  without  knowledge  of  the  other  facts,  and  it  was  held 
that  the  purchaser  of  the  parcel  held  in  severalty  might  insist  upon 
the  whole  debt  being  satisfied  out  of  the  parcel  held  in  common,  and 
that  the  purchaser  of  the  half  interest  in  the  latter  piece  was  to  be 
in  no  degree  prejudiced  by  the  rascality  of  his  grantor,  but  was 
to  take  as  if  the  mortgage  debt  had  been  the  debt  of  both  of  the 
parties  to  the  instrument.^^ 

§  294.  Release  from  primary  liability. — One  who  purchases  part 
of  mortgaged  lands  and  agrees  with  his  grantor  to  assume  the 
whole  mortgage  in  exoneration  of  the  residue  of  the  lands,  can 
discharge  his  land  from  the  consequences  of  that  assumption  by 
agreement  with  his  grantor,  made  while  still  the  owner  of  the 
residue  of  the  land  subject  to  the  mortgage,  and  a  grantee  of  the 
residue  after  such  discharge  cannot  claim  the  benefit  of  the  as- 
sumption. The  grantee  succeeds  only  to  the  equities  of  the  grantor 
existing  at  the  time  of  the  conveyance,  and  that  without  any  ques- 
tion of  notice.  The  case  will  be  quite  different  if  the  discharge 
is  given  after  the  grantor  has  sold  the  residue  of  the  land  to  a 
party  who  has  relied  on  the  assumption.^* 

§  295.  Subrogation — Where  a  creditor  has  two  funds,  to  either 
of  which  he  may  resort  for  the  satisfaction  of  his  debt,  and  one  of 
which  is  primarily  liable  for  the  payment  thereof,  the  owner  of 
the  latter  fund  stands  in  the  relation  of  surety  for  the  owner 
of  the  primary  fund  in  the  application  of  the  equitable  principle 
of  substitution  in  behalf  of  sureties.  A  surety,  or  a  party  who 
stands  in  the  situation  of  a  surety,  is  entitled  to  be  subrogated  to 
all  the  rights  and  remedies  of  the  creditor  whose  debt  he  is  com- 
pelled to  pay,  as  to  any  fund,  lien,  or  equity  which  the  creditor  had 
against  any  other  person  or  property  on  account  of  such  debt.®^ 

53  Kennelly  v.  Kelly,  51  Conn.  411;  67  N.  E.  60;  Eddy  v;  Traver,  6 
329.  Paige,  521;   Cheesebrough  v.  Millard, 

54  Judson  v.  Dada,  79  N.  Y.  373.  1  Johns.  Ch.  412. 

55  Dunlop   V.   James,    174   N.   Y. 
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If  the  morgagee  knowingly  and  voluntarily  do  any  act  which  shall 
impair  or  destroy  this  right  of  subrogation,  he,  an4  not  the  person 
who  stands  as  surety,  can  be  made  to  suffer;  and  it  is  on  this 
principle  that  the  release  of  a  portion  of  the  mortgaged  premises, 
which  are  primarily  liable,  with  notice  of  the  equities  of  other 
parties,  is  held  to  be  pro  tanto  a  discharge  of  the  mortgage.®^ 

It  has  also  been  said  that  a  mortgagee  having  a  claim  upon 
two  funds,  may  lose  his  claim  upon  one  of  tkem  by  mere  laches, 
and  that  if  a  mortgagee,  to  accommodate  the  heirs  of  a  deceased 
mortgagor,  delays  foreclosure  until  the  lands  fall  in  value,  he  can- 
not thereafter  call  upon  the  personal  estate. ^^ 

§  296.  Junior  liens  protected — Where  the  holder  of  a  first  mort- 
gage has  received  ample  collateral  security  for  its  payment,  the 
rights  of  a  subsequent  mortgagee  cannot  be  defeated  by  the  assign- 
ment of  the  first  mortgage  without  the  collaterals  to  a  person  having 
knowledge  of  the  facts.^^ 

So,  stock  in  a  corporation  assigned  as  collateral  to  a  mortgage 
upon  real  estate,  will,  as  between  the  mortgagor  and  the  second 
mortgagee,  be  applied  to  the  payment  of  the  mortgage  before  re- 
course is  had  to  the  land;  and  this  equity  will  not  be  defeated 
by  a  levy  on  the  stock  under  a  judgment  against  the  mortgagor.^® 

§  297.  Controlling  remedy  of  mortgagee — The  duty  of  the  credi- 
tor holding  the  prior  lien  is  a  negative  one,  and  consists  in  re- 
fraining from  doing  any  act  which  shall  injure  or  destroy  the 
rights  of  the  person  who  stands  in  the  situation  of  surety  for  the 
debt.  There  is  no  general  rule  which  compels  the  creditor  to  look 
to  the  principal  debtor,  and  exhaust  his  remedy  against  the  primary 
fund,  before  he  can  be  permitted  to  resort  to  the  fund  which  is 
only  secondarily  liable ;  ^°  but  there  are  cases  where  the  remedy 
of  a  creditor  may,  in  equity  and  good  conscience,  be  so  controlled 
by  the  court  as  to  preserve  the  rights  of  both  creditor  and  surety, 
and  enable  them  both  to  escape  without  injury.®^  But  a  court  of 
equity  will  take  care  not  to  give  the  surety  or  junior  creditor  this 

56  Ingalls  v.  Morgan,  10  N.  Y.  59  Loan  Association  v.  Hawk,  27 
(6  Seld.)    187.  N.  J.  Eq.  335. 

57  Johnson  v.  Corbett,  11  Paige,  60  Hayes  v.  Ward,  4  Johns.  Ch. 
265,  272.  131 ;  Jerry  v.  Eosell,  32  Ark.  478. 

58  Bergen  Savings  Bank  v.  Bar-  61  Ingalls  v.  Morgan,  10  N.  Y.  (6 
rows,  30  N.  J.  Eq.  89.,  Seld.)   178,  and  cases  cited;  Harrison 

V.  Guerin,  27  N.  J.  Eq.  219. 


240  MOETQAGES  OF  EEAL  PEOPEETT.  [§297. 

relief,  if  it  will  endanger  thereby  the  prior  creditor,  or  ia  the  least 
impair  his  prior  right  to  raise  the  debt  out  of  both  funds.  The 
utmost  that  equity  enjoins  in  such  a  case  is,  that  the  creditor  who 
has  a  prior  right  to  two  funds,  shall  exhaust  that  to  which  the 
junior  creditor  cannot  resort.  But  when  there  exists  any  doubt 
as  to  the  sufficiency  of  that  fund,  or  even  where  the  prior  creditor 
is  unwilling  to  run  the  hazard  of  getting  it  out  of  that  fund,  there 
is  no  principle  which  can  take  from  him  any  part  of  his  security 
until  he  is  completely  satisfied.^^  The  cases  have  never  gone  so 
far  as  to  sanction  an  interference  with  the  remedies  of  the  mort- 
gagee, when  such  action  will  trench  upon  his  rights  or  operate  to 
his  prejudice.^^ 

A  mortgagee's  right  to  prompt  foreclosure  will  not  be  impeded 
by  compelling  him,  in  the  interest  of  a  subsequent  purchaser  of 
the  remaining  land,  to  first  resort  to  his  personal  remedy  against  a 
purchaser  of  a  part  of  the  mortgaged  premises  from  the  mortgagor, 
who  assumed  to  pay  a  part  of  the  mortgage  debt.®* 

In  some  cases,  it  has  been  said  that  the  junior  creditor  who 
desires  to  control  the  remedy  of  the  senior  creditor  should  give 
security  against  the  expense  and  risk  involved  in  the  proceeding ;  *® 
and  if  any  right  of  the  senior  creditor  would  be  sacrificed  by  delay, 
he  will  not  be  compelled  to  wait  without  indemnity  in  order 
to  protect  junior  equities."® 

A  mortgagee  of  land  on  which  there  is  an  outstanding  prior  ven- 
dor's lien,  whose  mortgage  also  includes  other  lands  as  well  as 
personal  property,  will  be  compelled  in  equity  at  the  suit  of  the 
vendor  holding  such  vendor's  lien,  to  exhaust  the  other  lands  and 
property  before  resorting  to  the  land  affected  by  the  vendor's  lien, 
and  this  although  the  mortgagee  holds  a  lien  superior  to  the 
vendor's  lien,  because  he  had  no  notice  thereof  when  he  took  his 
mortgage.®'^ 

In  a  case  where  a  mortgagee  had  intentionally  refrained  from 
taking  satisfaction  out  of  a  fund  primarily  liable,  his  bill  to  fore- 
close on  the  remaining  property  was  dismissed.®* 

62  Evertson  v.  Booth,  19  Johns.  65  Hayes  v.  Ward,  4  Johns.  Ch. 
493;  King  v.  McVickar,  3  Sandf.  Ch.       131. 

192.  66  James    v.    Hubbard,    1    Paige, 

63  Story's  Eq.  Jur.   §  633 ;    Slater      228. 

V.  Breese,  36  Mich.  7;  Walker  v.  Co-  67  Gordon  v.  Bell,  50  Ala.  213. 

var,  2  S.  C.  16.  68  Moffett  v.   Roche,   77   Ind.   48. 

64  Palmer  v.   Snell,    111   111.    161. 
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Where  a  mortgagee  holding  a  lien  upon  two  funds  comes  into  a 
court  of  equity  to  ask  equitable  relief,  as,  for  instance,  to  set 
aside  a  sale  made  against  the  fund  secondarily  liable,  he  may  be 
compelled  to  exhaust  the  primary  fund  for  the  payment  of  hia 
debt ;  ^®  so,  too,  if  the  primary  fund  is  outside  of  the  jurisdiction  of 
the  court,  the  creditor  may  be  refused  relief  until  he  shows  that 
ho  has  exhausted  his  other  remedy.'^"  And  the  court,  on  the  fore- 
closure of  a  first  mortgage,  may,  'for  the  protection  of  junior  liens, 
require  the  plaintiff  first  to  make  application  of  collateral  security 
in  his  hands.'' ^ 

The  rule  requiring  the  mortgagee  to  seek  satisfaction  out  of 
the  fund  in  which  the  junior  lienor  has  no  interest,  is  subject  to 
the  limitation  that  if  other  persons  have  a  superior  equity,  their 
rights  must  be  respected.''^ 

Where  a  member  of  a  firm  gives  two  mortgages,  one  on  firm 
property  and  the  other  on  his  own  property,  to  secure  firm  in- 
debtedness, it  is  held  that  equity  requires  that  the  debt  secured 
shall  be  satisfied  from  the  mortgaged  firm  property  before  recourse 
is  had  to  the  individual  property  of  the  mortgagor.''^ 

§  298.  Sale  made  in  one  parcel. — ^Where  several  parcels  of  mort- 
gaged land  are  included  in  one  judgment  of  foreclosure,  the  equities 
of  the  various  parties  in  interest  are  commonly  protected  by  sell- 
ing the  parcels  in  the  order  of  their  equitable  liability  to  pay  the 
mortgage  debt.  Where  the  mortgaged  premises '  can  be  econom- 
ically or  profitably  sold  in  parcels,  this  affords  a  convenient  method 
of  protecting  the  rights  of  all  concerned,  without  trespassing  on 
the  just  claims  of  the  prior  creditor ;  ''*  but  cases  may  be  supposed 
of  several  parcels  of  land  bound  by  the  same  judgment,  and  subject 
also  to  a  prior  lien,  where  a  sale  in  gross  under  the  judgment  would 
be  more  beneficial  to  all  the  parties  concerned  than  one  in  detail,^® 
and,  in  such  cases,  the  court  will  not  compel  the  mortgagee  to 
adopt  a  disadvantageous  method  of  sale,  in  order  to  enable  junior 

69  Soule  V.  Ludlow,  3  Hun,  503;  73  Bell  v.  Hepworth,  134  N.  Y. 
6  N.  Y.  Sup.  (T.  &  C.)  24.  442. 

70  Rice  V.  Harbeson,  2  N.  Y.  Sup.  74  Waleott  v.  Schenck,  23  How. 
(T.  &  C.)  4,  affi'd  63  N.  Y.  493.  Pr.  385. 

71  Pettibone  v.  Stevens,  15  Conn.  75  Cunningham  v.  Cassidy,  17  N. 
19.  Y.  276;  American  Ins.  Co.  v.  Oakley, 

72  Baird  v.  Jackson,  98  111.  78.  9  Paige,  259. 
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incumbrancers  or  owners  the  more  easily  to  adjust  their  equities 
as  between  tbeinselvies.''® 

It  will  be  remembered  that  the  order  of  sale  in  parcels  is  only 
of  value  to  preserve  equitable  rights,  and  that  equitable  rights 
do  not  depend  upon  forms.  No  matter  how  the  fund  may  have 
been  created,  it  will  be  marshalled  and  distributed  according  to 
equitable  rules,  quite  independent  of  the  form  in  which  the  sale 
was  made,  and  the  parcels  are  sold  separately  or  in  a  crtain  order 
for  nlere  convenience  of  the  court  in  applying  such  rules. ''^ 

PEIOEITIES  INDEPEWDEiNT  OF  THE  EECOEDING  ACTS, 

§  299.  In  general. — Independent  of  the  recording  acts,  and 
where  no  other  equities  control,  the  common  law  doctrine  that  first 
in  time  is  first  in  right,  prevails,  either  as  between  mortgages  or 
as  between  a  mortgage  and  a  valid  lien  of  some  other  sort.''® 

But  this  is  unquestioned  law  only  if  by  "  time  "  is  meant  the 
time  of  the  inception  of  the  lien,  and  not  the  time  of  the  maturity 
of  the  debt.''®  Valid  liens  subsisting  against  realty  at  the  time 
of  its  conveyance,  follow  it  into  the  hand  of  the  new  owner  and 
are  superior  even  to  a  mortgage  executed  by  him  previous  to  his 
taking  title  and  intended  to  bind  the  property  on  its  acquisition.*" 

Where  one  gives  a  mortgage  on  realty  prior  to  his  acquisition  of 
the  title  to  the  realty,  such  mortgage  is  a  lien  only  on  the  interest 
which  he  thereafter  acquires  in  the  land  and  does  not  displace 
the  lien  of  a  mortgage  on  the  same  property  given  by  a  prior 
owner.*^  So  judgment  liens  against  the  purchaser  will  at  once  at- 
tach to  the  land  and  be  prior  to  any  but  purchase-money  mort- 
gages.^^ 

76  Frost  V.  Frost,  3  Sandf.  Ch.  Taynter,  5  N.  Y.  St.  Eep.  73.  See 
188.  also    Morgan   v.   Hammett,    34   Wis. 

77  Clowes  V.   Dickinson,  5   Johns.      512;  Ray  v.  Hallenbeek,  42  Fed.  381; 
Ch.  235,  aifi'd  9  Cow.  405;  James  v.      Marlow  v.  Johnson,  31  Miss.  128. 
Hubbard,    1    Paige,    228;    Snyder   v.  79  §293. 

Stafford,  11  Paige,  71;   Oppenheimer  80  Root   v.    Curtis,    38    111.    192; 

V.  Walker,  3  Hun,  30;  5  N.  Y.  Sup.  Louisville   Bldg.   Ass'n   v.   Korb,   79 

(T.  &  C.)  325.  Ky.  190. 

78  Central  Trust  Co.  v.  West  81  Johnson  v.  Bratton,  112  Mich. 
India  Imp.  Co.,  169  N.  Y.  314;  62  N.  319;  70  N.  W.  1021;  Hitchcock  v. 
E.  387,  rev'g  48  App.  Div.  147;  63  Nixon,  16  Wash.  281;  47  Pac.  412. 
N.  Y.  Supp.  853;  People  v.  Bacon,  99  82  Tallman  v.  Farley,  1  Barb. 
N.  Y.  275;  2  N.  E.  4;  Stevens  v.  Wat-  286;  Ryder  v.  Cobb,  68  Iowa,  235;  26 
son,  4  Abb.   Dec.  302;    Brockway  v.  N.  W.  91. 
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§  300.  Priority  of  mortgages  as  controlled  by  agreements  of  parties. 

— Where  two  mortgages  have  the  same  date,  and  are  acknowledged 
and  delivered  at  the  same  time,  the  recording  acts  have  no  applica- 
tion in  determining  their  priority.*^  In  such  a  case,  the  under- 
standing, agreement,  and  intention  of  the  parties  will  control  as 
to  which  shall  have  a  preference  over  the  other,  so  as  to  he  a  prior 
lien  upon  the  premises,®*  and  the  assignees  of  such  mortgages,  even 
without  notice,  would,  it  seems,  be  bound  by  such  agreements.*^ 

An  agreement  as  to  priority  may  also  be  made  between  owners 
of  a  mortgage  in  severalty,*^  or  between  the  several  owners  of  a 
mortgage  given  to  secure  several  debts.*'' 

It  has  been  frequently  held  that  where  a  mortgage  is  given  to 
secure  several  notes  or  instalments  maturing  at  different  times, 
they  are  to  be  paid  in  the  order  of  their  maturity,  in  the  absence 
of  any  contrary  agreement  of  parties  or  other  equities  which  should 
control.**  In  the  case  of  a  mortgage  given  to  secure  various  debts 
where  the  proceeds  are  insuiEcient  to  satisfy  them  all,  the  court 
may  direct  that  the  proceeds  be  applied  pro  rata  without  regard 
to  priority  of  date  or  the  fact  that  for  some  of  the  debts  the  credi- 
tor's hold  other  security.*® 

In  the  absence  of  agreement  or  equities  to  the  contrary,  two 
mortgages  executed  and  delivered  at  the  same  time  are  of  equal 

83  Granger  v.  Crouch,  86  N.  Y.  also  Chadbom  v.  Rahilly,  28  Minn. 
494;  Stafford  V.  Van  Rensselaer,  9  394;  10  N.  W.  420;  Oilman  v. 
Cow.  316,  affi'g  Van  Rensselaer  v.  Moody,  43  N.  H.  239;  Matthews  v. 
Stafford,  Hopk.  569;  Douglass  v.  Everett,  23  N.  J.  Eq.  473;  Rlgler  v. 
Peele,  Clarke,  564;   Collier  v.  Miller,  Light,  90  Pa.  St.  235. 

137  N.  Y.  332;  33  N".  E.  874.  85  Greene  V.   Warnick,   64   N.   Y. 

84  Londner  v.  Perlman,  129  App.  220,  rev'g  Greene  v.  Deal,  4  Hun, 
Div.  93;   113  N.  Y.  Supp.  420;  Abert      703. 

V.    Kornfeld,     128    App.    Div.    547;  86  Lowenfeld  v.  Wimpie,  139  App. 

112  N".  Y.  Supp.  884;  Peters  v.  Eden,  Div.  617;   124  N.  Y.  Supp.  178. 

36    Misc.    R.    490;    72    N.    Y.    Supp.  87  Walters  v.  Ward,  153  Ind.  578; 

936,  afla'd  72  App.   Div.  585;    76  N.  55  N.  E.  735;  Dunham  v.  W.  Steele 

Y.    Supp.    1028;    Jones   v.   Phelps,   2  Packing  Co.,  100  Mich.  75";  58  N.  W. 

Barb.  Ch.  440,  446;  Fort  v.  Burch,  5  627. 

Den.  187;  Jackson  v.  Post,  15  Wend.  88  Chandler  v.  O'Neil,  62  111.  App. 

588;    Van    Rensselaer    v.    Clark,    17  418;  Horn  v.  Bennett,  135  Ind.  158; 

Wend.  25;  Greene  v.  Warnick,  64  N.  34  N.  E.  321;  24  L.R.  A.  800;  Walker 

Y.  220,  rev'g  Greene  v.  Deal,  4  Hun,  v.  Schreiber,  47  Iowa,  529;  Wood  v. 

703;     Wheeler     v.     McFarland,     10  Trask,  7  Wis.  566;  76  Am.  Dec.  230. 

Wend.  318;  Freeman  v.  Schroeder,  43  89  Orleans  County  National  Bank 

Barb.  618;  Wray  v.  Fedderke,  43  N.  v.  Moore,  112  N.  Y.  543;   20  N.  E. 

Y.  Super.  Ct.  (11  J.  &  S.)  335.     See  357. 
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lien,^"  even  though  maturing  at  different  dates,®^  and  recorded 
at  different  times.  ^^ 

Although  one  mortgage  cannot  acquire  priority  over  another 
delivered  at  the  same  time,  by  being  recorded  earlier,  still  where 
one  is  recorded  shortly  before  the  other,  this  may  furnish  evidence 
of  an  intention  to  give  it  priority.®*  And  in  the  absence  of  evi- 
dence of  any  other  fact,  priority  of  record  will  control.®* 

In  order  to  avoid  the  effect  of  the  recording  act,  and  to  award 
to  one  mortgage  equality  of  lien  over  another,  previously  recorded, 
it  should  appear  clearly  and  beyond  doubt  that  the  two  mortgages 
were  in  fact  executed  not  only  on  the  same  day,  but  at  the  same 
time,  and  that  each  mortgagee  had  knowledge  of  the  rights  being 
acquired  by  the  other.®' 

The  owner  of  a  mortgage  may  contract  to  relinquish  his  right 
of  legal  precedence  to  another  of  junior  date,  and  if  the  contract 
be  made  in  good  faith  and  be  founded  on  a  valuable  consideration, 
a  court  of  equity  will  adjust  the  rights  of  the  parties  accord- 
ingly.®^ Such  an  agreement,  however,  is  not  entitled  to  be  re- 
corded, nor  would  the  record  be  constructive  notice  to  anybody.®'' 

§  301.  Examples." — ^Where  a  mortgagee  without  payment  released 
his  mortgage  of  record  to  enable  the  mortgagor  to  mortgage  the 
same  lands  to  another  person  and  for  an  agreed  amount,  but  with 
the  agreement  that  as  between  the  parties  it  should  remain  in  full 
force  thereafter,  and  subsequently  a  third  mortgage  was  made  to 
a  person  having  notice  of  the  facts,  it  was  held  that  the  first  mort- 

90  Eleventh  Ward  Savings  Bank  96  Taylor  v.  Wing,  84  N.  Y.  471; 
V.  Hay,  55  How.  Pr.  444;  Vreden-  Paris  v.  Lawyers  Title  Ins.  &  Trust 
burgh  V.  Burnet,  31  N.  J.  Eq.  229;  Co.,  141  App.  Div.  866,  126  N.  Y. 
Piddle  v.  George,  58  N.  H.  25;  Gau-  Supp.  753,  affi'd  206  N.  Y.  637;  Pet- 
sen  V.  Tomlinson,  23  N.  J.  Eq.  405.  ers  v.  Meyer,  72  App.  Div.  585;  73  N. 

91  Collerd  v.  Huson,  34  N.  J.  Eq.  Y.  Supp.  936;  76  N.  Y.  Supp.  1028; 
38,  and  valuable  note  of  the  reporter.  Kam  v.  Benjamin,  10  App.  Div.  419; 

92  Gausen  v.  Tomlinson,  23  N".  J.  42  N.  Y.  Supp.  99,  affi'd  158  N.  Y. 
Eq.  405;  Walker  v.  Buffands,  63  Cal.  725;  53.  N.  E.  1126.  See  also  Darst 
312.  v.  Bates,  95  111.  493;  Beers  v.  Hawley, 

93  Naylor  v.  Throckmorton,  7  2  Conn.  467;  Hasenritter  v.  Kirch- 
Leigh    (Va)    98;   30  Am.  Dee.  492.  hofTer,  79  Mo.  239;   Brown  v.  Baker, 

94  Clabaugh     v.     Byerly,     7     Gill  22  Nebr.  708;  36  N.  W.  273. 

(Md.)   354;  48  Am.  Dec.  575;  White  97  Gillig  v.  Maas,  28  N.  Y.   191, 

V.  Leslie,  54  How.  Pr.  394.  213;   Bank  for  Savings  v.  Frank,  56 

95  White  v.  Leslie,  54  How.  Pr.  How.  Pr.  403,  affi'd  45  N.  Y.  Super, 
394.  (13  J.  &  S.)   404. 
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gage,  though  released  of  record,  continued  a  lien  as  against  the 
third.»8 

If  a  mortgagor  and  mortgagee  agree  that  the  mortgage  shall  not 
he  recorded,  in  order  that  the  mortgagor  may  raise  more  money 
on  the  land,  notice  of  such  mortgage  and  agreement  on  the  part 
of  a  second  mortgagee,  who  records  his  mortgage  first,  will  not 
let  in  the  first  mortgage  to  priority.®® 

A  mortgage  to  secure  $1,200,  with  an  incorrect  description,  was 
recorded,  and  thereafter  a  second  mortgage,  covering  the  same  prop- 
erty intended  to  be  mortgaged  by  the  first,  was  made,  which 
contained  the  words,  "  except  one  mortgage  for  $1,200.  Subse- 
quently the  mortgagor  executed  a  new  mortgage  to  correct  the 
mistake  in  the  first  description,  and  it  was  held  that  the  second 
mortgagee  was  charged  with  notice  of  the  first  mortgage,  and  the 
corrected  mortgage  was  given  a  prior  lien.^ 

Where  a  mortgage  was  given  on  real  estate,  incumbered  by  an. 
unrecorded  mortgage,  with  an  agreement  that  the  second  mortgage 
should  be  a  prior  lien  and  first  recorded,  but  the  holder  of  the 
first  mortgage  fraudulently  recorded  his  first,  it  was  held  that,  as 
between  the  original  parties  and  all  persons  with  notice  of  the 
facts,  the  second  mortgage  was  the  prior  lien;  but  that  the  rule 
was  otherwise  as  against  the  innocent  assignee  of  the  first  mort- 


Where  a  mortgagor  executed  two  mortgages  covering  the  same 
land  on  the  same  day  of  which  the  one  first  delivered  was  the  last 
recorded  and  was  given  in  payment  of  a  debt,  while  the  last 
to  be  delivered  was  the  first  to  be  recorded  and  was  given  as  col- 
lateral security  for  the  payment  of  a  debt  only,  the  first  mentioned 
was  given  priority.^ 

Where  a  street  railway  has  a  franchise  permitting  it  to  charge  a 
ten  cent  fare,  and  subsequent  to  mortgaging  its  property  and  fran- 
chise, enters  into  an  agreement,  to  operate  at  a  lower  fare,  this 
agreement  is  subordinate  to  the  lien  of  the  mortgage  and  might 
be  rejected  by  the  mortgagee,  trustee  or  bondholder.'* 

98  Bank   v.    Butterfleld,    100    Ind.  2  Cook  v.  Shone,  63  Iowa,  352. 
229.  3  Wilcox  v.  Drought,  71  App.  Div. 

99  Hendrickson  v.  Wooley,   39  N.      402;  73  N.  Y.  Supp.  587. 

J.  Eq.  307.  4  Public    Service    Com.    v.    West- 

1  Clark  V.  Bullard,  66  Iowa,  747.        Chester  St.  E.  R.  Co.,  206  N.  Y.  209. 
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§  302.  Conflicting  claims  to  priority. — ^Where  D  had  a  first  mort- 
gage on  certain  lands,  which  was  void  for  uncertainty  as  to  G 
as  to  part  of  the  land,  but  good  as  to  L,  who  had  notice  of  the 
mistake;  while  L  has  a  second  mortgage  which  sufficigntly  de- 
scribed the  land,  and  which  was  prior  to  G,  who  had  ajtoched,  it 
was  held  that  the  third  incumbrancer  (G)  was  entitled  tp,- nothing 
until  the  second  (L)  was  paid;  and  that  the  second  had  no  right  to 
any  of  the  fund  until  an  amount  equal  to  the  first  mortgage  (D)^ 
had  been  taken  therefrom,  and  that  the  first  mortgagee  should  not 
be  allowed  to  charge  against  the  second  any  sum  which,  by  reason 
of  his  laches,  had  been  appropriated  to  the  third  incumbrancer.? 

§  303.  Priority  of  purchase-money  mortgages It  is  provided  by 

statute  that  where  real  property  is  sold  and  conveyed,  and,  at  the 
same  time,  a  mortgage  thereupon  is  given  by  the  purchaser,  to  se- 
cure the  payment  of  the  whole  or  part  of  the  purchase  money, 
the  lien  of  the  mortgage,  upon  the  real  property  is  superior  to  the 
lien  of  a  previous  judgment  against  the  purchaser.®  And  also 
that,  where  a  husband  shall  purchase  lands  during  coverture,  and 
shall  at  the  same  time  mortgage  his  estate  in  such  lands  to  secure 
the  payment  of  the  purchase  money,  his  widow  shall  not  be  en- 
titled to  dower  out  of  such  lands  as  against  the  mortgagee  or  those 
claiming  under  him,  although  she  shall  not  have  united  in  such 
mortgage,  but  she  shall  be  entitled  to  her  dower  as  against  all  other 
persons.'^ 

The  equity  of  the  rule  which  secures  to  the  vendor  of  property 
a  priority  of  lien  for  the  purchase  price,  commends  itself  to  our 
sense  of  justice,  and,  quite  independent  of  statute,  the  rule  would 
be  the  same.  Indeed,  even  if  no  mortgage  were  given,  the  vendor 
would  hold  a  lien  for  his  unpaid  purchase  money,  which  would  be 
prior  to  the  claims  of  all  persons,  except  bona  fide  purchasers  from 
his  vendee,  unless  he  should  do  some  act  which  manifested  a  will- 
ingness to  waive  the  lien.*  The  theory  upon  which  the  rule  is 
based  seems  to  be  that  neither  the  vendor  nor  any  person  claiming 
under  him,  unless  for  a  valuable  consideration  and  without  notice, 

5  Goodbar  v.  Dunn,  61  Miss.  618.      741,  §5;  Walters  v.  Walters,  73  Ind. 

6  Code,   §     1254;    Curtis   v.   Root,      425. 

20  111.  53;  Parsons  v.  Hoyt,  24  Iowa,  8  See  Vendor^s  Lien  for  Purchase 

154.     See    Hubbard   v.    Lydecker,    78  Money,   §§   53  et  sequi;    Seymour  v. 

Misc.  E.  80.  McKinstry,  106  N.  Y.  230;   12  N.  E. 

7  Real  Prop.  Law,  §  193;   1  R.  S.  348. 
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shall  hold  and  enjoy  the  estate  without  paying  for  it,  and  that,  to 
the  extent  of  the  unpaid  purchase  money,  the  title  still  remains  in 
the  vendor.  The  deed  and  the  mortgage  back  are  regarded  as  the 
same  transaction,  and  taking  the  whole  together  the  purchaser  ac- 
quires only  the  right  of  redemption.® 

§  304.  Exaonples. — A  mortgage  for  purchase  money  has  no  pri- 
ority over  other  liens  upon  the  property  existing  at  the  time  of  the 
conveyance  to  the  mortgagor.^** 

A  purchase-money  mortgage  has  priority  over  a  mechanic's  lien 
for  work  and  materials  done  and  furnished  on  the  employment  of 
the  purchaser,  before  the  time  of  delivery  of  the  deed,  for  which 
the  vendor  has  contracted  no  personal  obligation.  ^^ 

Where  a  widow  assigns  her  dower  right  and  takes  back  a  mort- 
gage to  secure  the  consideration,  her  equities  are  the  same  as  if 
she  had  conveyed  the  land  and  taken  back  a  mortgage  for  the  pur- 
chase price,  and  such  mortgage  is  prior  to  the  lien  of  a  judgment 
against  the  grantee,  though  he  was  the  heir  of  the  husband  of  the 
dowress.^^ 

A  purchase-money  mortgage  is  also  a  prior  lien  to  a  mortgage 
subsequently  executed  by  the  grantee  and  which  is  given  solely  to 
secure  an  antecedent  debt  even  though  the  latter  instrument  is  first 
recorded.  Where,  however,  it  appears  that  the  consideration  also 
consisted  of  a  valid  agreement  to  extend  the  time  of  payment  of 
such  indebtedness  then,  under  such  circumstances,  the  subsequent 
mortgage  will  be  given  priority  over  the  purchase-money  mort- 
gage.13 

§  305.  What  is  a  purchase-money  mortgage — A  mortgage  given 
to  a  third  person  who  advances  the  purchase  money,  has  the  same 
priority  over  a  prior  judgment  as  if  made  to  the  vendor.^*     It  has 

9  Houston  V.  Houston,  67  Ind.  276.      12  Minn.   113;   Moring  v.  Dickerson, 

10  Stow  V.   Tifft,    15   Johns,   458;       85  N.  C.  466. 

Jackson   v.    Austin,    15    Johns.    477;  11  Lamb  v.  Cannon,  38  N.  J.  Law, 

Van  Horne  v.   Grain,   1   Paige,   455;  362;   Huber  v.  Wsbold,  25  N.  J.  Eq. 

Rawson    v.    Lampman,    5    N.    Y.     (1  170;  Strong  v.  Van  Duerson,  23  N.  J. 

Seld.)   456;   Hitchcock  v.  The  North-  Eq.  369. 

western  Ins.  Co.,  26  N.  Y.  68;  Dusen-  12  Pope  v.  Mead,  99  N.  Y.  201. 

bury  V.  Hulbert,  59  N.  Y.  541;   Sav-  13  O'Brien    v.    Fleckenstein     (No. 

age  V.  The  Long  Island  Ins.  Co.,  43  3)   86  App.  Div.  140;  83  N.  Y.  Supp. 

How.    Pr.    462.     See    also    Curtis    v.  499;   affi'd  180  N.  Y.  350;   73  N.  E. 

Root,  20  111.  53;   Clark  v.  Brown,  85  30. 

Mass.  (3  Allen)  509;  BoUes  v.  Carli,  14  Jackson   v.    Austin,    15    Johns. 
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also  been  said  that  the  mortgage  given  for  future  advances  to  im- 
prove the  property  at  the  time  of  the  mortgagor's  taking  title, 
would  be  entitled'  to  a  preference  over  the  prior  creditors  of  the 
mortgagor.  ^^  A  mortgage  from  a  lessee  to  his  lessor,  delivered  at 
the  same  time  with  a  lease  for  ninety-nine  years,  to  secure  future 
advances,  has  also  been  held  to  have  a  preference  over  a  previous 
judgment  against  the  mortgagor.^®  So,  a  mortgage  executed  some 
time  after  the  mortgagor  acquired  title,  to  a  person  who  was  his 
surety  for  the  purchase  money,  was  preferred  to  a  prior  judgment 
against  the  mortgagor.  ^^ 

When  a  deed  and  mortgage  back  are  acknowledged  and  recorded 
simultaneously,  the  presumption  is  that  the  latter  was  for  purchase 
money.-'* 

A  recital  in  a  mortgage  that  it  was  given  for  purchase  money 
will  not  make  it  a  purchase-money  mortgage  if  it  was  not  so  in 
fact.^*  And,  on  the  other  hand,  a  mortgage  actually  given  for 
purchase  money  will  have  all  of  its  proper  qualities  though  no  such 
recital  is  contained  in  it.^° 

§  306.  Conflicts  between  mortgages  given  by  piirchaser  at  time  of 
purchase. — In  Dusenbury  v.  HuTbert  (59  N.  Y.  541),  a  curious 
question  was  presented  upon  the  conflicting  claims  of  two  mort- 
gages to  priority.  In  that  case  a  contract  was  made  by  the  owner 
of  the  land  to  sell  it,  part  of  the  price  to  be  paid  in  cash  and  part 
to  be  secured  by  a  purchase-money  mortgage.  Prior  to  receiving 
the  deed,  the  intended  purchaser  falsely  represented  to  a  third  per- 
son that  he  had  title  and  could  give  a  first  mortgage,  and  upon  this 
statement  and  upon  his  promise  to  make  such  a  mortgage,  be 
obtained  a  loan  of  $1,500.  Subsequent  to  getting  the  money  the 
transfer  was  closed,  and  a  purchase-money  mortgage  was  given. 
The  vendee  then  executed  a  mortgage  to  secure  the  $1,500  loaned, 

477;    Eay   v.    Adams,    4    Hun,    332;  16  Ahern  v.  White,  39  Md.  409. 

Kittle  V.  Van  Dyck,  1  Sand.  Ch.  76;  17  Haywood   v.    Nooney,    3    Barb. 

Clark  V.  Munroe,  14  Mass.  351;  Mc-  643. 

Cauley   v.   Grimes,   2   Gill   &   Johns.  18  Cunningham  v.  Knight,  1  Barb. 

318;    McGowan   v.    Smith,    44    Barb.  399. 

232.     See  Crombie  v.  Eosenstock,   19  19  Taylor   v.   Post,   30   Hun,   446; 

Abb.  N.  C.  312,  321,  contra,  Alderson  Crombie  v.  Eosenstock,  19  Abb.  N.  C. 

V.     Ames,    6    Md.    56;     Henesler    v.  312. 

Nickum,    38    Md.    270;     Stansell    v.  20  Appeals  of  City  National  Bank 

Eoberts,   13   Ohio,   148;   Poster's  Ap-  and  York  County  National  Bank,  91 

peal,  3  Pa.  St.  79.  Pa.  St.  163; 
15  Tallman  v.  Farley,  1  Barb.  280. 
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and  recorded  it  with  his  deed,  but  the  vendor  omitted  to  record 
his  mortgage  for  some  days  afterward.  The  court  held  that  the 
purchase-money  mortgage  had  priority;  the  mortgage  to  the  third 
person  did  not  take  effect  until  it  was  executed  and  after  the  de- 
livery of  the  deed,  and  it  then  became  a  lien  on  his  interest  only, 
which  was  a  mere  equity  of  redemption.  The  third  person  was  not 
protected  by  the  recording  acts,  because  the  mortgage,  when  made, 
was  in  payment  of  an  antecedent  indebtedness,  and  the  mortgagee 
did  not  part  with  anything  on  the  faith  of  the  mortgage,  or  be- 
cause of  the  condition  of  the  public  records. 

Where  a  purchaser  of  land  gave  two  mortgages  for  purchase 
money,  one  to  his  vendor  and  another  to  a  third  person  for  money 
used  to  make  a  cash  payment,  and  both  mortgages  were  recorded  on 
the  same  day,  the  latter  first,  the  mortgage  given  to  the  vendor  was 
held  to  have  priority.^^  And  an  agreement  that  the  papers  should 
be  simultaneously  recorded  would  not,  as  a  matter  of  law,  place 
the  two  liens  on  an  equality.^^ 

An  assignee  of  a  purchase-money  mortgage  will  be  bound  by  an 
agreement  between  the  vendor  and  vendee  that  a  mortgage  given 
by  the  latter  to  secure  advances  to  him  to  enable  him  to  complete 
the  purchase  shall  have  priority.^^ 

Where  a  grantee  gave  back  a  purchase-money  mortgage  before 
delivery  of  the  deed,  and  afterward,  at  the  time  the  deed  was  ac- 
tually delivered,  he  also  mortgaged  the  premises  to  a  third  party, 
in  whose  presence  the  delivery  of  the  deed  was  made,  and  who  had 
no  notice  of  the  prior  mortgage,  it  was  held  that  the  delivery  of 
the  deed  in  the  latter's  presence  was  notice  to  him  that,  until 
then,  the  mortgagor  had  no  title  to  incumber  to  his  prejudice,  and 
that  the  second  mortgage  took  precedence  of  the  mortgage  given  to 
the  vendor  of  the  property.^* 

§  307.  Mortg:ages  for  purchase  money  given  after  delivery  of  deed. 

— A  mortgage,  to  be  entitled  to  all  of  the  special  qualities  of  a 
mortgage  for  purchase  money,  should  be  given  at  the  time  of  the 

21  Turk  V.   Funk,   68  Mo.   18;    30  23  Dodge    v.    Manning,     19     App. 
Am.  E.  771;  Clark  v.  Brown,  3  Allen  Div.  29;   46  N.  Y.  Supp.   1049. 
(Mass.)  509;  Heffron  v.  Flanigan,  37  24  Heffron  v.   Flanigan,   37   Mich. 
Micii.  274;   Brasted  v.  Sutton,  29  N'.  274;  Farmers'  L.  &  T.  Co.  v.  Maltby, 
J.  Eq.  513.  8   Paige,   361;    State  v.   Bradish,    14 

22  Boies    v.    Benham,    127    N.    Y.  Mass.  296. 
620;  28  N.  E.  657. 
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delivery  of  the  deed.  If  it  be  given  to  a  third  person  for  money 
loaned  to  purchase  the  property,  it  will  stand,  as  any  other  mort- 
gage for  borrowed  money  as  of  its  date,  and  will  consequently  be 
inferior  in  lien  to  prior  judgments  against  the  mortgagor,  unless 
given  at  the  very  time  of  the  vesting  of  the  title  in  him,  and  as  a 
part  of  that  transaction.^^  If  given  to  the  vendor  of  the  land  it 
will  hold  priority  over  judgments  obtained  against  the  mortgagor 
prior  to  the  vesting  of  the  title  in  him,^"  as  well  as  over  the  claim  of 
his  widow  for  dower.^'^  As  a  general  rule,  the  lien  will  prevail 
against  general  judgment  creditors  of  the  vendee.^® 

Where  a  vendor  does  not  receive  payment  of  the  entire  amount 
of  the  consideration  for  the  purchase  money,  he  has  an  implied 
lien  for  the  balance  which  may  h&  enforced  as  against  the  vendee 
and  all  persons  holding  under  him,  except  purchasers  in  good 
faith.^*  If  a  mortgage  is  given  by  the  vendor  for  such  purchase 
money,  its  validity  as  against  creditors  and  other  liens  will  be 
tested  by  the  sufficiency  of  the  vendor's  implied  lien  at  the  time  of 
the  delivery  of  such  mortgage.^"  Such  lien  cannot  generally  exist 
against  purchasers  in  good  faith,  under  a  conveyance  of  the  legal 
estate  without  notice,  where  the  purchase  money  has  been  paid.®^ 
It  has  also  been  determined  that  a  judgment  creditor  who  advances 
his  money  upon  the  faith  of  an  unincumbered  title  upon  the  record, 
without  notice,  is  entitle'd  to  the  lien  acquired  thereby,  in  prefer- 
ence to  the  secret,  unrecorded  lien  of  the  vendor  for  part  of  the 
purchase  money.^^  But  such  a  judgment  will  not  prevail  unless  it 
is  procured  and  docketed  so  as  to  become  a  legal  lien  prior  to  the 
delivery  and  recording  of  a  mortgage  executed  for  such  unpaid 
purchase  money.^^ 

§  308.  No  priority  for  money  paid  for  improTements. — There  is 
no  principle  of  equity. by  which  a  purchaser  of  real  estate  which, 

25  Garson  v.  Green,  1  Johns.  Ch.  29  See  Vendor's  Lien,  ante,  §§  53 
308;  Clark  v.  Hall,  7  Paige,  382.  et  sequi. 

26  In  the  matter  of  Howe,  1  30  Spring  v.  Short,  90  N.  Y.  538. 
Paige,  129;  Lane  v^  Ludlow,  6  Paige,  31  Pisk  v.  Potter,  2  Keyes,  64;  2 
316  n.;  Parka  v.  Jackson,  11  Wend.  Abb.  App.  Dec.  140;  Bayley  v.  Green- 
442;  Eobinson  v.  Williams,  22  N.  Y.  leaf,  7  Wheat.  (U.  S.)  46;  Garson 
386.  V.  Green,  1  Johns.  Ch.  308,  309. 

27  Warner  v.  Van  Alstyne,  3  32  Hulett  v.  Whipple,  58  Barb. 
Paige,  513.  224. 

28  Hulett  V.  Whipple,  58  Barb.  33  Spring  v.  Short,  90  N.  Y.  538. 
224. 
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at  the  time  of  the  purchase,  is  subject  to  the  lien  of  a  judgment, 
can  claim  improvements  subsequently  made  by  him,  although  with- 
out knowledge  of  the  judgment,  to  be  exempt  from  the  lien.  The» 
law  supposes  the  party  purchasing  to  know  of  the  lien,  and  charge^ 
on  him  the  consequences  of  such  knowledge.  If,  when  such  a  lien 
exists,  he  voluntarily  expends  money  on  the  premises,  the  same 
becomes  subject  to  lien.  Any  other  rule  would  actually  destroy  the 
lien  of  a  judgment  on  real  estate.  The  principle  upon  which 
equitable  liens  are  allowed  to  have  priority,  is  that  the  contract  was 
made  before  the  docketing  of  the  judgment.  After  that  date  the 
property,  with  any  subsequent  improvements,  is  subject  to  the 
lien.3* 

So,  money  expended  in  improvements  by  the  mortgagor  or  his 
grantee  subsequent  to  the  mortgage,  cannot  be  given  a  lien  prior  to 
that  of  the  mortgage.^® 

§  309.  Priority  of  mortgages  over  judgments.^^ — The  recording 
acts  are  only  intended  to  protect  bona  fide  purchasers;  that  is  to 
say,  purchasers  for  a  present  and  valuable  consideration,  who  have 
notice  of  no  facts  except  those  which  are  disclosed  by  the  public 
records.  An  unrecorded  mortgage  will  therefore  be  entitled 
to  a  preference  over  a  subsequent  assignment  for  the  bene- 
fit of  creditors,  which  was  duly  recorded,*'^  or  over  a  subsequently 
docketed  judgment,^®  or  over  a  subsequent  attachment.*®  But  a 
bona  fide  purchaser  at  a  sherifPs  sale  under  the  docketed  judgment 
would  be  protected  against  the  unrecorded  mortgage.*" 

A  purchaser  of  a  judgment  takes  subject  to  prior  equities,  and . 
even  though  he  buy  in  good  faith,  is  bound  by  an  unrecorded 
agreement,  subordinating  the  judgment  to  a  mortgage.*^     Where 
the  liens  of  a  mortgage  and  of  a  judgment  attach  at  the  same  time, 
the  former  is  paramount.*^ 

34  Per  Ingranam,  J.,  in  Cook  v.  47  Am.  Dec.  465 ;  Brittona  Appeal,  45 
Kraft,  3  Lans.  512;  41  How  Pr.  279;       Pa.  St.  172. 

60  Barb.  409,  affi'd  sui  nom.  Cook  v.  39  First  National  Bank  v.  Hayz- 

Banker,  50  N.  Y.  655.  lett,  40  Iowa,  659;  Eogers  v.  Abbott, 

35  Martin  v.  Beatty,  54   111.   100.  128   Mass.    102;    Reed   v.   Ounby,   44 

36  Code  Civ.  Proc,  §  1251.  Mo.  204;   Campion  v.  Kille,  15  N.  J. 

37  Wyckoff  v.   Eemsen,   11   Paige,      Eq.   476. 

564.  40  Jackson    v.    Ihibois,    4    Johns, 

38  Jackson    v.    Dubois,    4    Johns.       216. 

216;    Schmidt  v.   Hoyt,    1   Edw.   652.  41  Frost  v.  Yonkers  Savings  Bank, 

See  also  Williams  v.  Tatnall,  29  111.       70  N.  Y.  553;  8  Hun,  26. 
553;    Follett  v.   Hall,   16  Ohio,   111;  42  Tifft  v.  Buell,  Gen.  T.,  March, 

1856,  cited  in  Clinton's  Digest. 
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The  lien  of  a  mortgage  unrecorded  at  the  date  of  a  judgment, 
but  recorded  before  a  sale  upon  an  execution  issued  thereon,  is 
prior  to  the  lien  of  the  judgment,  and  the  purchaser  buys  with  con- 
structive notice  of  the  mortgage.** 

Where  a  judgment  is  marked  "  secured  on  appeal,"  or  "  lien 
suspended  on  appeal,"  pursuant  to  the  provisions  of  our  Code,  a 
mortgage  thereafter  given,  though  for  an  antecedent  debt,  acquires 
priority  if  the  mortgagee  acts  in  good  faith.** 

In  order  that  a  mortgage  lien  shall  take  precedence  of  a  judg- 
ment, it  must  be  a  valid  and  consummated  lien.  So,  a  mortgage 
executed  but  not  delivered  to  or  accepted  by  the  mortgagee,  will 
not  displace  an  attachment, *°  even  though  such  undelivered  mort- 
gage has  been  recorded.*® 

A  purchaser  on  sale  of  land  on  execution,  having  paid  the  pur- 
chase price,  and  received  the  sheriff's  certificate  of  sale,  after  ob- 
taining the  sheriff's  deed  is  in  the  same  position  as  if  the  deed  had 
been  executed  by  the  judgment  debtor  when  the  judgment  was 
docketed,  and  while  holding  the  certificate  he  is  to  be  regarded  the 
same  as  if  the  debtor  had,  at  the  time  of  docketing  the  judgment, 
executed  a  contract  of  sale  and  received  the  full  purchase  price. 
Such  a  purchaser^  therefore,  is  entitled  to  protection  against  an 
outstanding  and  unknown  lien  for  purchase  money  in  favor  of  a 
former  grantor,  and  his  rights  will  not  be  affected  by  the  fact  the 
price  paid  by  him  was  small.*T 

A  mortgage  to  secure  future  advances,  the  limit  of  which  is  not 
defined,  is  good  for  the  amount  of  the  advances  thus  made  as 
against  a  creditor  by  judgment  recovered  before  such  advances  be- 
come due.*® 

§  310.  Lien  of  tax  collector's  bond. — Under  the  provisions  of  the 
Consolidated  Laws,  providing  for  the  filing  of  a  collector's  bond 
and  the  entry  thereof  by  the  county  clerk  "  in  the  same  manner  in 
which  judgments  are  entered  of  record,"  and  declaring  that  every 
such  bond  "  shall  be  a  lien  on  all  the  real  estate  held  jointly  or 
severally  by  the  collector  or  his  sureties,"  the  lien  so  created  is  a 

43  Holden  v.  Garrett,  23  Kans.  46  Woodbury  v.  Fisher,  20  Ind. 
98.  387. 

44  Union  Dime  Savings  Institu-  47  Maroney  v.  Boyle,  141  N.  Y. 
tion  V.  Duryea,  67  N.  Y.  84.  462;  36  N.  E.  511. 

45  Evans  v.  White,  Adm'r,  53  Ind.  48  Robinson  v.  Williams,  22  N.  Y. 
1.  380. 
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general  one,  having  no  greater  force  than  the  lien  of  a  judgment, 
and  a  prior  unrecorded  mortgage  is  entitled  to  priority  over  the 
bond."' 

§  311.  Priority  of  mortgages  securing  building  loan Under  the 

provisions  of  the  Lien  Lav?  ^°  building  loan  contracts,  and  modifi- 
cations thereof,  must  be  filed  vs^ithin  ten  days  after  their  execution 
in  order  to  maintain  the  priority  of  the  mortgage  given  to  secure 
the  loan  over  mechanics'  liens  subsequently  filed.  A  modification 
or  variation  of  the  written  contract  must  be  material  in  order  to 
give  a  mechanic's  lien  priority.  Thus  where  a  contract  provided 
that  the  mortgage  should  be  a  first  lien  on  the  premises,  but  made 
no  provision  for  the  payment  of  a  prior  mortgage,  a  subsequent 
oral  agreement  that  existing  incumbrances  should  be  satified  out 
of  the  building  loan,  was  held  not  to  be  a  material  variation.®-' 

Where,  before  the  time  contemplated  in  the  contract  of  sale,  the 
owner  delivers  a  deed  and  takes  back  a  mortgage  a  mechanic  cannot 
recover  his  lien  out  of  the  mortgage  where  the  notice  of  lien  does 
not  name  the  mortgagee  as  an  owner  against  whose  interest  in  the 
premises  a  lien  is  claimed,  nor  mention  him  at  all.®^ 

§  312.  Defective  mortgages — ^A  defective  mortgage,  though  con- 
stituting a  valid  lien  in  equity  will  be  postponed  to  the  lien  of  a 
junior  mortgage,  valid  at  law  and  taken  in  good  faith  and  without 
notice ;  °*  but  this  is  not  the  case  where  the  subsequent  mortgage  is 
in  terms  inferior  to  the  prior  defective  mortgage.^*  The  defects 
of  the  prior  mortgage  must  be  substantial.^®  But  a  defective 
mortgage  has  been  held  superior  to  a  subsequent  judgment.®^ 

§  313.  Reforming  mortgages — A  judgment  being  a  general  lien 
on  the  land  of  the  debtor,  is  subject  to  every  equity  which  exists 

49  Town  Law,  §115,  1  R.  S.  346,  N.  E.  876;  Stead  v.  Grosfield,  67 
Sec.    20;    Grisfield    v.    Murdock,    127       Mieh.  286;   34  N.  W.  871. 

N.  Y.  315;  27  N.  E.  1046.  54  Hardin  v.  Hyde,  40  Barb.  435; 

50  Lien  Law  §  22.  Lanier  v.  Milliken,  25  Misc.  59;    54 
51Penn.   Steel   Co.  v.   Title  Guar-      N.  Y.  Supp.  424;   Glapp  v.  Halliday, 

antee  &  Trust  Co.,  193  N.  Y.  37;   85  48  Ark.  258;  2  S.  W.  853. 

N.  E.  820;  rev'g  120  App.  Div.  879;  55  Hamilton  Trust  Co.  v.   Clemes, 

105  N.  Y.  Supp.   1135.  17   App.   Div.    152;    45   N.   Y.   Supp. 

32  Packard  v.  Sugarman,  31  Misc.  141,  affi'd   163  N.  Y.  423;   57  N.  E. 

E.  623;   66  N.  Y.  Supp.  30.  614. 

53  Livingston      v.      Murphy,      187  56  Taylor  v.  Wing,  84  N.  Y.  471; 

Mass.   315;    72   N.   E.   1012;    Wright  Lake  v.  Doud,  10  Ohio,  415;   Welton 

V.  Franklin  Bond,  59  Ohio  St.  80;  51  v.  Tizzard,   15  Iowa,  495;   Martin  v. 

Nixon,  92  Mo.  26;  4  S.  W.  503. 
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against  the  land  in  the  hands  of  the  judgment  debtor  at  the  time  of 
docketing  the  judgment.^''  So,  where  a  defective  mortgage  is  per- 
fected or  corrected,  and  subsequent  judgments  are  recovered  prior 
to  such  correction,  the  mortgage  v?ill  be  prior,^*  though  this  might 
depend  upon  the  character  of  the  mistake  and  the  nature  of  the 
transaction.^^ 

The  description  of  property  contained  in  a  mortgage  cannot  be. 
reformed  or  changed  to  the  prejudice  of  a  bona  fide  purchaser,  and 
a  person  who  takes  a  junior  lien  for  a  past  due  indebtedness  and, 
in  consideration,  of  the  lien,  extends  the  time  of  payment  and  also 
agrees  to  purchase  and  carry  another  mortgage  executed  by  the 
debtor,  is  such  a  purchaser.®* 

Where,  upon  the  renewal  of  a  note,  the  mortgage  securing  the 
same  was  cancelled  and  a  new  one  executed  upon  the  same  prop- 
erty, the  lien  of  the  second  mortgage  was  held  to  date  only  from 
its  execution  as  against  one  who,  without  actual  notice  of  any 
claim  to  the  contrary,  purchased  the  property  under  a  judgment 
which  was  a  lien  prior  to  the  date  of  such  execution.®' 

§  314.  The  doctrine  of  tacking. — It  is  an  established  doctrine  in 
the  English  chancery  that  a  iona  fide  purchaser,  and  without  no- 
tice of  any  defect  in  his  title  at  the  time  of  the  purchase,  may 
lawfully  buy  any  statute,  mortgage,  or  incumbrance,  and  if  he  can 
defend  by  them  at  law,  his  adversary  shall  have  no  help  in  equity 
to  set  those  incumbrances  aside.  And  as  mortgagees  are  consid- 
ered in  equity  as  purchasers  pro  tanto,  the  same  doctrine  is  ex- 
tended to  them,  and  a  mortgagee  who  has  advanced  his  money 
without  notice  of  any  prior  incumbrance,  may,  by  getting  an  as- 
signment of  a  statute,  judgment,  mortgage  or  recognizance,  pro- 
tect himself  from  an  incumbrance  subsequent  to  such  statute, 
judgment,  mortgage  or  recognizance,  though  prior  to  his  mort- 
gage; that  is,  he  is  allowed  to  tacJc  or  unite  his  mortgage  to 
such  old  security,  and  Avill  by  that  means  be  entitled  to  recover 
all  moneys  for  which  such  security  was  given,  together  with 
the  money  due  on  his  mortgage,  before '  the  intermediate  mort- 

57  Kierstead  v.  Avery,  4  Paige,  9.  59  Van    Thornily    v.    Peters,    26 

58  Cook    V.    Kraft,    41    How.    Pr.      Ohio  St.  471. 

279;    60    Barb.    409;    3    Lans.    512;  60  Port  v. . Embree,  54  Iowa,  14 ;  6 

Poster  V.  Fouat,  2  S.  &  E.  (Pa.)   11;       N.  W.  83. 

Burrs  V.  Burrs,  3  Ves.  Jr.  576.  61  Wasliington    Co.    v.    Slaughter, 

54  Iowa,  265;   6  N.  W.  291. 
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gagees  are  entitled  to  recover  anything.®^  Thus  if  a 
third  mortgagee  without  notice  of  a  second  mortgage,  should  pur- 
chase in  the  first  mortgage,  by  which  he  would  acquire  the  legal 
title,  the  second  mortgagee  would  not  be  allowed  to  redeem  the  first 
mortgage  without  redeeming  the  third  mortgage  also.®*  The  gen- 
eral reasoning  by  which  this  doctrine  is  maintained  is  that  as  be- 
tween the  various  incumbrancers  the  equities  are  equal,  and  that 
"  Where  equity  is  equal  the  law  shall  prevail,  and  he  that  hath  only 
a  title  in  equity  shall  not  prevail  against  law  and  equity.®* 

This  doctrine  is  known  as  the  "  equitable  doctrine  of  tacking  " ; 
it  has  been  disapproved  by  most  writers  as  tending  to  gross  in- 
justice and  severely  criticized  from  the  English  bench.®^ 

Corrected  by  an  act  of  parliament  in  1874,®®  it  was  subsequently 
reinstated  ®''  and  stands  as  a  monument  of  the  misleading  tendency 
of  technical  rules  which  have  no  foundation  in  the  principles  of 
natural  justice. 

The  doctrine  of  tacking  is  inconsistent  with  our  recording  acts, 
and  has  never  been  adopted  or  recognized  in  this  State.  In  the 
first  place  the  English  rule  only  protects  a  third  mortgagee  who 
purchases  without  notice  of  the  second  mortgage,  and  the  record 
gives  such  notice ;  in  the  second  place  the  recording  acts  themselves 
control  in  regulating  priority.®  ®  The  doctrine  of  tacking  has  also 
been  repudiated  in  other  states  having  recording  acts.®^ 

62  Bouvier's  Law  Diet.,  tit.  Tack-  comes  an  honest  creditor,  and  ae-. 
ing;  2  Fonbl.  Eq.  306.  quires  the  right  to  protect  his  debt." 

63  Story's  Eq.  Jr.,  §  412 ;  Marsh  Belohier  v.  Butler,  1  Ed.  522  at  p. 
V.  Lee,  1  Ch.  Ca.  162.  530. 

64  "If  a  third  mortgage  buy  in  a  65  Holt  v.  Neill,  2  Vern.  279; 
first  mortgage,  though  it  be  pendente  Jennings  v.  Jordan,  6  App.  Ca.  at  p. 
lite,   pending   a   bill   brought   by  the  714. 

second  mortgagee  to  redeem  the  first,  66  37  and  38  Vict.,  c.  78,  s.  7. 

yet  the  third   mortgagee  having  ob-  67  38  and  39  Vict.,  c.  87,  s.  129. 

tained  the   first   mortgage,   and  hav-  68  Grant   v.    Bissett,    1    Cai.    Cas. 

ing  the   law   on   his   side  and   equal  112;     Frost    v.    Beekman,    1    Johns, 

equity,  he  shall  thereby  squeeze  out  Ch.  298,  299;    Parkist  v.   Alexander, 

the      second      mortgage."     Brace      v.  1  Johns.  Ch.  398,  399;  McKinstry  v. 

Duchess     of    Marlborough,     2     Peere  Mervin,  3  Johns  Ch.  466;   Burnet  v. 

Williams,  491.  Denniston,  5  Johns.  Ch.  35;   St.  An- 

"The    rule    of   equity    requires    no  drew's  Church  v.  Tompkins,  7  Johns, 

more  than  that  the  third  mortgagee  Ch.    14;    Brigden   v.    Carhart,    Hopk. 

should   not   have   had   notice    of   the  Ch.  234 ;   Bank  of  Utica  v.  Finch,  3 

second   at   the    time    of    lending   the  Barb.  Ch.  293,  298;  4  Kent   (13  ed.) 

money;     for    it    is    by    lending    the  177-179. 

money    without    notice    that    he    be-  69  Osborn  v.  Carr,  12  Conn.   196; 
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§  315.  Several  debts  secured  by  the  same  mortgage. — A 

of  decisions  in  some  of  the  other  States  seem  to  establish  as  an 
arbitrary  rule  that  where  there  are  several  holders  of  notes  or  bonds 
secured  by  one  mortgage,  and  such  notes  or  bonds  mature  at  differ- 
ent dates,  those  first  falling  due  have  priority  of  lien,  for  the  rea- 
son that  the  power  to  first  foreclose  implies  such  priority. ''^^  They 
treat  the  holders  of  such  notes  and  bonds  as  having  successive  mort- 
gages whose  liens  arise  in  the  order  of  agreed  payment.  After  all, 
these  decicions  probably  rest  upon  the  idea  of  intention  and  equity, 
although  they  seem  to  infer  the  intention  somewhat  arbitrarily 
from  the  one  fact  of  a  difference  in  the  maturing  of  the  notes  and 
bonds.  While  it  may  be  granted  that  such  a  fact  is  one  to  be  taken 
into  consideration  and  have  its  weight,  it  should  not  be  deemed  as 
controlling  or  to  serve  as  the  basis  of  an  arbitrary  and  inelastic 
rule.''^ 

The  authorities  are  not  uniform,  and  numerous  cases  hold  that 
where  a  mortgage  is  made  to  secure  two  or  more  obligations,  each 
must,  in  the  absence  of  special  agreement,  share  pro  rata  in  the 
fund  irrespective  of  their  dates  of  maturity.''^ 

Where  two  or  more  debts  are  secured  by  as  many  mortgages  exe- 
cuted at  the  same  time,  they  take  equal  liens  and  one  does  not  gain 
priority  by  its  earlier  maturity.''* 

And  a  single  mortgage  given  to  secure  obligations  to  different 

persons,  maturing  at  different  times,  has  been  held,  in  Indiana,  to 

be  equivalent  to  the  simultaneous  giving  of  separate  mortgages,  and 

no  priority  was  allowed,  although  in  that  State  the  rule  is  other- 

Averill     v.     Guthrie,     8     Dana,     82;  486;  Ayers  v.  Rivers,  64  Iowa,  543; 

Thompson   v.    Chandler,    7    Me.   381;  Isett  v.  Lucas,  17  Iowa,  503;  85  Am. 

Brazee  v.   Lancaster  Bank,   14  Ohio,  Dec.  572;    Atiltman  v.  McGregor,  31 

318;    Anderson   v.   Neff,   11    S.   &   R.  Kan.  329;   Richardson  v.  McKim,  20 

208;   Siter  v.  McClanachan,  2  Gratt.  Kan.  346;  Winters  v.  Bank,  33  Ohio 

305;  Chandler  v.  Dyer,  37  Vt.  345.  St.  250. 

70  Roberts    v.    Mansfield,    32    Ga.  71  Per   Finch,   J.,   in   Granger  v. 

228;   Humphreys  v.  Martin,   100  111.  Crouch,  86  N.  Y.  494,  500. 

592;   Koester  v.  Burke,  81   111.   436;  72  Wilcox  v.  Allen,  36  Mich.  160; 

Flower  v.  Elwood,  66  111.  438;  Gard-  McCurdy  v.  McCurdy,  27  Mich.  445; 

ner  v.  Diedrichs,  41  111.   158;   Moore  English    v.    Carney,    25    Mich.    178; 

V.  Titman,  33  III.  358;   Funk  v.  Me-  Wilson     v.     Eigenbrodt,     30     Minn. 

Reynold's  Adm'rs,   33  111.  481;    Ger-  4;   Cage  t.  Her,  5  Sm.  &  M.   (Miss.) 

ber  V.  Sharp,  72  Ind.  553;   Murdock  410;   Hancock's  Appeal,  34  Pa.   155; 

V.  Ford,   17   Ind.  521;   Hough  v.  Os-  Belding  v.  Manly,  21  Vt.  550. 

borne,  7  Ind.  140;  Stanley  v.  Beatty,  73  Granger   v.    Crouch,    86   N.   Y. 

4  Ind.    134;    State  Bank  v.  Tweedy,  494;    Cain   v.   Hanna,   63   Ind.    408; 

8  Blachf.    (Ind.)    447;   46  Am.  Dec.  CoUerd  v.  Huson,  34  N.  J.  Eq.  38. 
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wise  if  the  notes  had  been  payable  to  the  same  party  and  had  passed 
into  the  hands  of  different  owners.'^* 

§  316.  Assignment  of  part  of  debt  sectured  by  mortgage. — It  has 
been  determined  in  some  other  States  that  where  a  mortgage  secures 
several  notes,  and  the  mortgagee  assigns  one  of  them,  retaining  the 
others,  the  claim  first  assigned  is  entitled  to  priority  of  payment.''® 
But  this  doctrine  has  been  rejected  in  this  State,'®  and  in  many 
others.''^  In  making  the  assignment  it  is  competent  for  the  as- 
signor, with  the  assent  of  the  assignee,  to  award  such  priority  as 
he  may  see  fit  to  each  of  the  notes ;  ''^  and,  if  there  is  no  special 
agreement,  the  court  will  nevertheless  award  such  priority  as  under 
the  special  circumstances  of  the  case  will  be  found  to  be  in  accord 
with  the  intention  of  the  parties,  either  as  actually  expressed  or  as 
derived  from  the  natural  equity  of  the  situation.''^  Thus,  if  one 
of  several  notes  so  secured  is  assigned  by  the  mortgagee  upon  a 
representation  that  it  is  a  first  lien,  such  representation  will  make 
it  so  as  against  the  assignor. ^^ 

In  the  absence  of  agreement  or  of  special  circumstances,  showing 
a  contrary  intention,  or  creating  a  different  equity,  the  assignee  of 
a  fractional  part  of  a  debt  secured  by  mortgage,  will  take  pro  rata 
with  the  holders  of  the  other  parts  where  the  proceeds  of  the  prop- 
erty are  not  sufficient  to  pay  all.*^ 

The  circumstance  that  the  assignor  has  or  has  not  guaranteed 
the  payment  of  a  note  .does  not  affect  the  question  of  priority  of 
lien,  and  where  one  of  two  notes  secured  by  the  same  mortgage  was 
assigned  in  the  usual  form,  and  the  other  was  transferred  by  in- 
dorsement, the  mortgagee  was  held  entitled  to  be  protected  as 

74  Shaw  V.  Newsam,  78  Ind.  335.  berg  v.  Wright,  33  Minn.  224;  Bank 

75  Knight  v.  Eay,  75  Ala.  383;  of  England  v.  Tarleton,  23  Miss.  173; 
CuUum  V.  Erwin,  4  Ala.  452;  Eob-  Ellis'  Adm'r  v.  Lamine,  42  Mo.  153. 
erts  V.  Mansfield,  32  Ga.  228;  Bry-  79  Per  Finch,  J.,  in  Granger  v. 
ant  V.  Damon,  6  Gray  (Mass.)  564;  Crouch,  86  N.  Y.  494,  498;  Meehan- 
Poley  V.  Rose,  123  Mass.  557 ;  White-  ics'  Bank  v.  Bank  of  Niagara,  9 
head  v.   Fisher,   64  Tex.   638.  Wend.    410;    Stafford   v.    Van    Eens- 

76  Granger  v.  Crouch,  86  N.  Y.  selaer,  9  Cow.  316.  See  also  Grat- 
494.  tan  v.  Wiggins,  23  Cal.  16;  Vreden- 

77  Moore   v.    Ware,    38    Me.    496;  bergh  v.  Burnet,  31  N.  J.  Eq.  229. 
Johnson   v.    Brown,    31    N.   H.   405;  80  Vredenbergh  v.   Burnet,   31   N. 
Swartz  V.  List,  13  Ohio  St.  419;  Han-  J.  Eq.  229. 

cock's  Appeal,  34  Pa.  St.  155.  81  McLean    &    Jackson's    Appeal, 

78Grattan    v.    Wiggins,    23    Cal.  103    Pa.    St.    255;    Patrick's   Appeal, 

16;   Walker  v.  Dement,  42  111.  272;  105  Pa.  St.  356. 
Noyea   v.   White,   9   Kan.    640;    Sol- 
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against  the  indorsed  note  to  the  extent  of  a  pro  rata  share  in  the 
security.*^ 

Where  an  account  for  future  advances  was  secured  by  mortgage, 
and  a  note  for  part  of  the  account  "was  taken  and  transferred  to  one 
person,  and  the  mortgage  and  account  was  afterward  transferred 
to  another,  who  was  ignorant  of  the  note,  each  was  held  entitled  to 
a  pro  rata  share  of  the  proceeds  of  the  mortgaged  property.*^ 

Where  a  grantee  of  an  equity  of  redemption,  who  was  not  person- 
ally obligated  for  a  mortgage  debt,  paid  and  took  up  one  of  several 
notes  secured  by  the  mortgage,  under  an  agreement  with  the  mort- 
gagee that  he  might  hold  them  in  the  same  manner  that  the  mort- 
gagee had  held  them,  it  was  held  that  he  was  entitled  to  the  same 
priority  of  lien  that  a  stranger  would  have  who  took  an  assign- 
ment thereof.^* 

§  317.  Priority  awarded  to  defeat  fraud. — ^As  a  court  of  equity 
will  keep  an  incumbrance  alive  or  consider  it  extinguished  as  will 
best  serve  the  purpose  of  justice,*^  so  will  priorities  of  successive 
mortgage  liens  be  controlled  to  promote  justice  and  prevent  fraud. 
Thus,  where  the  parties  to  a  mortgage  agreed  that  a  new  mortgage 
should  be  executed  to  cure  a  defect  in  the  title,  and  on  the  same 
day  that  the  new  mortgage  was  given,  but  prior  thereto,  a  mortgage 
was  fraudulently  given  by  the  mortgagor  to  his  father-in-law,  which 
was  first  recorded,  it  was  held  that  the  latter  security  must  give 
way  to  the  other  lien.®®  So,  where  a  trustee  unlawfully  invested 
trust  funds  in  a  mortgage  upon  lands  upon  which  he  held  a  mort- 
gage of  older  date,  it  was  adjudged  that  equity  would  give  priority 
to  the  second  mortgage  over  the  first,  even  in  the  hands  of  an  as- 
signee having  notice  of  the  facts.®''' 

Where  two  mortgages  were  made  to  a  vendor  of  land  at  the  time 
of  the  delivery  of  the  deed,  and  were  both  recorded  at  the  same 
minute,  one  being  for  $1,000,  payable  in  five  years,  and  containing 
a  recital  that  it  was  given  for  purchase  money,  and  the  other  being 
for  $2,000,  payable  in  ten  years,  and  not  containing  any  such  re- 

82  English    v.    Carvey,    25    Mich,  ler,   18  Misc.   127;    40   N.  Y.   Supp. 

178.  1073,    citing    Barnes    v.    Camack,    1 

83Adger   v.    Pringle,    11    S.    Car.  Barb.  396. 

527.  86Eggeman  v.   Harrow,   37  Mich. 

84  Morrow  v.  U.  S.  Mortgage  Co.,  436;  Waldo  v.  Richmond,  40  Mich. 
96  Ind.  21.  380. 

85  Lumber  Exchange  Bank  v.  Mil-  87  Shuey  v.  Latta,  90  I-d.  136. 
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cital;  and  the  mortgagee  sold  the  $1,000  mortgage  to  a  person  to 
whom  he  represented  that  it  was  a  first  mortgage,  and  that  he  had 
purposely  made  it  so,  so  that  he  could  sell  it,  it  was  held  that  such 
representations  gave  priority  to  the  $1,000  mortgage,  and  that  it 
retained  such  priority  against  a  subsequent  bona  fide  purchaser  of 
the  $2,000  mortgage.^* 

If  a  mortgagee  of  land  represents  to  a  third  person  that  the  debt, 
which  his  mortgage  was  given  to  secure,  is  paid  or  satisfied,  and 
that  nothing  is  due  on  the  mortgage,  and  such  person,  by  reason  of 
that  representation,  relinquishes  rights  and  takes  a  mortgage  on  the 
land,  his  mortgage  will  be  prior  to  the  first,  though  that  was  on 
record  when  the  representation  was  made.** 

The  owner  of  a  second  mortgage  who  stands  by  in  silence  while 
the  mortgagor  induces  the  first  mortgagee  to  release  his  lien,  and 
to  accept  a  third  mortgage,  in  reliance  upon  a  false  statement  that 
it  is  next  to  the  one  released,  will  be  postponed  to  the  mortgagee 
attempted  to  be  defrauded.*" 

§  318,  Agreements  for  priority  where  there  are  intermediate 
liens. — ^Where  the  holder  of  a  first  lien  agrees  to  surrender  his 
priority  to  the  holder  of  a  third,  the  effect  of  such  an  agreement 
is,  not  to  give  the  last  lien  a  preference  over  the  intermediate  lien 
or  to  give  it  an  interest  in  the  first  one.  If  the  first  lien  is  satis- 
fied and  paid,  the  demands  of  the  stipulation  are  fully  met,  and 
the  owner  of  the  last  lien  has  all  his  rights  secured  to  him  by  per- 
mitting him  to  proceed  against  the  property,  and  he  can  have  no 
interest  in  the  money  paid  by  the  mortgagor  or  owner  of  the 
premises.  If,  in  such  a  case,  foreclosure  and  sale  should  be  nec- 
essary, and  the  proceeds  of  such  sale  should  be  insufficient  to  pay 
all  of  the  liens,  so  much  of  such  proceeds  as  would  otherwise  be 
applicable  upon  the  first  lien  must  be  applied  to  the  last  as  will 
be  necessary  to  satisfy  it.®^ 

In  Sayre  v.  Hemes  (32  IST.  J.  Eq.  652),  the  complainant  was  a 
judgment  creditor  with  an  execution  lien  junior  to  two  j)rior 
chattel  mortgages.  The  first  chattel  mortgage  was  filed  in  the 
wrong  county,  and  the  filing  was  therefore  not  available ;  the  sec- 

88  Lane  v.  Nickerson,  17  Hun,  91  Taylor  v.  Wing,  84  N.  Y.  471, 
148.  rev'g  23  Hun,  233.     See  also  Hinch- 

89  Piatt  V.  Squire,  53  Mass.  (12  man  v.  Stiles,  9  N.  J.  Eq.  (1  Stock.) 
Mete.)   494.  361. 

90  Stafford  v.  Ballou,   17  Vt.  329. 
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ond  chattel  mortgage  was  filed  in  the  proper  county,  but  the  sec- 
ond mortgagee  had  actual  notice  of  the  first  lien  and  therefore 
took  subject  to  it.  The  execution  lien  was  prior  to  the  first  mort- 
gage because  it  had  not  been  properly  filed,  and  it  was  adjudged 
that  since  the  execution  creditor  could  not  be  advanced  before  the 
first  without  advancing  him  also  before  the  second,  his  lien  must 
of  necessity  be  advanced  to  the  first  place  as  against  both  the  first 
and  second  incumbrances. 

§  319.  Assignees  bound  by  equities  controlling  priority. — The 
principle  is  fully  settled  that  an  assignee  of  a  mortgage  must  take 
it  subject  to  the  equities  attending  the  original  transaction.  If 
the  mortgagee  cannot  enforce  it,  then  the  assignee  has  no  greater 
rights.  The  true  test  is  to  inquire,  what  can  the  mortgagee  do  by 
way  of  enforcement  of  it  against  the  property  mortgaged;  and 
what  he  can  do,  the  assignee  can  do,  and  no  more.  As  a  pur- 
chaser of  a  chose  in  action,  he  must  always  abide  the  case  of  the 
person  from  whom  he  buys,  and  he  stands  entirely  in  the  place  of 
the  latter.*^  Where  the  assignor  of  a  mortgage  has  knowledge  of 
facts  that  will  affect  its  priority  with  respect  to  other  liens  on  the 
property,  the  assignee  will  be  charged  by  and  affected  with  such 
knowledge,  even  though  he  has  no  actual  notice.®^ 

An  agreement  between  a  mortgagee  and  the  holder  of  a  prior 
judgment  giving  the  mortgage  priority,  affects  and  attaches  itself 
to  the  securities  whoever  thereafter  ovsms  them,  and  this  without 
any  record  of  such  agreement  or  memorandum  made  of  it  on  the 
docket  of  the  judgment.  A  purchaser  at  an  execution  sale  under 
such  judgment  would  get  no  better  title  than  the  judgment  ac- 
tually gave  him,  and  that  would  be  a  title  subject  to  the  mortgage. 
The  docket  of  a  judgment  is  not  for  the  protection  of  purchasers 
under  the  judgment.  It  is  for  the  benefit  of  the  judgment  cred- 
itor and  the  protection  of  purchasers  from  the  judgment  debtor.®* 

It  has  been  doubted  whether  an  assignee  of  a  mortgage  is 
charged  with  knewledge  of  an  agreement  for  priority  executed 
after  the  inception  of  the  mortgage,®^  but  he  has  been  held  bound 

92  Per  Milleb,  J.,  in  Crane  v.  Ainsworth,  58  111.  163;  Sims  v.  Ham- 
Turner,  67  N.  Y.  437,  440;   Trustees      mond,  33  Iowa,  368. 

of  Union   College  v.  Wheeler,   61   N.  94  Frost  v.  Yonkers  Savings  Bank, 

Y.  88;   Greene  v.  Warnick,  64  N.  Y.  70  N.  Y.  553,  560,  rev'g  8  Hun,  26. 

220.  95  Bank  for  Savings  v.  Frank,  56 

93  Crane  v.  Turner,  67  N.  Y.  437,  How.  Pr.  403,  affi'd  45  N.  Y.  Super, 
affi'g  7  Hun,  357.     See  also  Mason  v.  (13  J.  &  S.)   404. 
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by  the  estoppel  of  his  assignor  in  dealing  with  another  security 
of  equal  date  and  record  by  reason  of  which  priority  was  awarded 
to  it.«« 

The  mere  fact  that  a  wife  joins  in  the  execution  of  a  mortgage 
given  by  her  husband  to  secure  his  individual  debt  does  not  impair 
her  rights  to  priority  as  assignee  of  a  prior  mortgage  given  by 
her  husband  upon  the  same  premises.®'^ 

96  Lane    v.    Nickerson,    17    Hun,  210;  47  N.  Y.  Supp.  1038;  Kingman 

148.     And  see  Frost  v.  Yonkera  Sav-  v.  Dunspaugh,  19  App.  Div.  545;   46 

ings  Bank  supra.  N.   Y.  'Supp.   602.     See  Ryan  v.   Ed- 

97Hewett  v.  Smith,  22  App.  Div.  wards,  147  App.  Div.  711. 
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§  320.  How  an  assignment  of  a  mortgage  can  be  made. — As  a 
mortgage  is  a  mere  incident  of  the  debt  which  it  is  intended  to 
secure/  it  follows  that  whatever  is  sufficient  to  transfer  the  title 
to  the  debt  will  also  transfer  the  interest  of  the  mortgagee  in  the 
land.^  Upon  this  principle,  since  one  of  several  executors  or  joint 
creditors  can  assign  a  debt,  one  of  them  can  also  assign  the  se- 
curity which  accompanies  the  debt.^  Upon  a  like  principle,  the 
debt  being  the  principal  obligation,  a  guaranty  of  its  payment 
will  generally  pass  with  an  assignment  of  the  debt  as  a  security 
collateral  thereto,  and  a  formal  assignment  of  the  guaranty  will 
not  be  necessary  to  vest  the  same  in  the  assignee  of  the  bond ;  * 
but  this  will  not  apply  unless  the  covenant  of  guaranty  is  such 
that  it  can  properly  be  assigned.^ 

An  assignment  of  a  mortgage  and  of  the  debt  secured  by  it  may 
be  by  parol,^  and  no  seal  being  required  on  such  an  assignment  '^  it 
follows,  that  while  an  assignment  of  a  mortgage  not  under  seal, 
but  containing  a  recital  that  it  was  sealed  and  delivered  in  the 
presence  of  a  certain  witness,  becomes  a  sealed  instrument  for  the 
purpose  of  the  Statute  of  Limitations,  yet  such  recital  in  the  ac- 
tual absence  of  a  seal,  does  not  make  it  a  sealed  instrument  within 
the  rule  prohibiting  parol  evidence  to  show  that  it  was  executed 
for  the  benefit  of  a  third  party,  if  such  evidence  is  offered  in  be- 
half of  a  third  party  claiming  an  interest,  and  not  in  behalf  of 
a  party  to  the  instrument  to  impeach  his  own  claim  and  relieve 
himself  from  liability.® 


1  Green  v.  Hart,  1  Johns.  580 
Jackson  v.  Blodgett,  5  Cow.  202 
Jackson  v.   Bronson,   19  Johns.   325 


9  Paige,  52;    3  Edw.  Ch.  20;   Everit 
V.  Strong,  5  Hill,   163. 

iStillman    v.    Northrup,     109    N., 


Wilson  V.  Troup,  2  Cow.  231;  Cooper  Y.   473;    17  N.   E.   379;    McLaren  v. 

V.   Newland,    17    Abb.    342.  Watson's  Ex'rs,  26  Wend.  425;  Craig 

2  Wyman  V.  Smead,  31  How.  Pr.  1 ;  v.   Parkis,   40   N.   Y.   181;    Claflin   v. 

Langdon  v.  Buel,  9  Wend.  80;   Jack-  Ostrom,  54  N.  Y.  581;  Cady  v.  Shel- 

son   V.    Blodgett,    5    Cow.   202;    Par-  don,  38  Barb.  103. 

melee  v.   Dann,   23   Barb.   461 ;    Pat-  5  Smith  v.  Starr,  4  Hun,  123. 

tison  V.  Hull,  9  Cow.  747.     See  also  6  People's    Trust    Co.     v.    Tonko- 

Passett  V.  Mulock,  5  Cal.  466;   Law-  nogy,  144  App.  Div.  333;    128  N.  Y. 

rence    v.    Knapp,     1     Root     (Conn.)  Supp.  1055;  Breed  v.  National  Bank, 

248;     1    Am.    Dec.    42;     Johnson    v.  57   App.   Div.   468;    68   N.   Y.   Supp. 

Johnson,  81  Mo.  331;  Adair  v.  Adair,  68.     See  also  Kiflf  v.  Weaver,  94  N. 

78  Mo.  630 ;  Pickett  v,  Jones,  63  Mo.  C.  274. 

195 ;   Savings  Bank  v.  Grewe,  84  Mo.  7  Roder  v.  Ervin,  1  Mont.  632. 

477 ;   Ford  v.  Stuart,  15  Neb.  92.  8  Slade   v.    Squier,    133    App.   Div. 

SBogert   v.   Hertell,   4   Hill,   492  j  666;  118  N.  Y.  Supp.  278. 
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An  assignment  executed  in  blank  is  valid,  the  person  to  -whom 
it  is  delivered  being  authorized  by  the  mortgagee  to  fill  in  the 
name  of  an  assignee,  and  a  purchaser,  acting  in  good  faith,  will 
be  protected,  though  the  authority  of  the  agent  is  to  do  nothing 
but  deliver  the  assignment.® 

A  mortgage  given  to  indemnify  the  mortgagee  against  a  con- 
tingent liability,  is  assignable.  ■''' 

§  321.  Assignments  under  powers. — A  foreign  executor  or  ad- 
ministrator may  make  a  valid  assignment  of  a  mortgage  on  lands 
in  this  State  without  qualifying  under  our  laws.-'^ 

An  assignment  by  trustees  must  not  be  contrary  to  the  provi- 
sions of  Section  103  of  the  Real  Proj)erty  Law  ^^  nor  otherwise 
than  in  strict  conformity  with  the  terms  of  their  trust. -"^^  Trus- 
tees may  not  assign  mortgages  of  their  own  to  themselves 
as  trustees,  or  otherwise  deal  in  their  ovni  behalf  with  the  funds 
of  the  cestui.^* 

An  assignment  of  a  mortgage  by  an  administrator  of  a  deceased 
mortgagee  to  a  third  person,  and  by  the  latter  to  the  administrator 
individually,  is  not  void,  but  voidable  at  the  election  of  the  next 
of  kin  of  the  intestate.-'^ 

§  322.  Assignment  of  a  mortgage  as  collateral  security. — ^Where 
an  assignment  of  a  mortgage  is  absolute,  the  assignee  may  recover 
the  full  amount  of  the  mortgage,  although  he  bought  at  a  dis- 
count.-"^^ 

It  frequently  happens,  however,  that  a  mortgage  of  a  mortgage 
is  made,  in  the  form  of  an  assignment,  absolute  on  its  face.  In 
such  cases  the  same  equitable  doctrines  control,  as  govern  the 
courts  where  deeds,   absolute  in  form,   are  in  fact  mortgages. ''' 

9  Phelps  V.  Sullivan,  140  Mass.  tigny,  1  App.  Div.  494;  37  N.  Y. 
36;   2  N.  E.   121;   White  v.  Duggan,      Supp.  503, 

140  Mass.  18;   2  N.  E.   110.  •  14  Matter    of    Long    Isd.    Loan    & 

10  Carper  v.  Hunger,  62  Ind.  481.      Trust  Co.  (In  re  Garretson),  92  App. 

1 1  Peterson  v.   Chemical  Bank,  29       Div.  1 ;  87  N.  Y.  Supp.  65. 

How.  Pr.  240;    32  1N.  Y.  21;    Smith  15  Read  v.  Knell,   143  N.  Y.  484; 

V.    Tiffany,     16    Hun,    552.     Contra,  36  N.  E.  4. 

Cutter    V.    Davenport,    18    Mass.     (1  16  Knox  v.  Galligan,  21  Wis.  470; 

Pick.)    81.  Urann  v.  Coates,  117  Mass.- 41. 

12  Matter  of  Kirby,  113  App.  Div.  17  Barker  v.  Hathaway,  47  App. 
705;   100  N.  Y.  Supp.  155.  Div.     165;     62     N.    Y.     Supp.     329; 

13  Spencer  v.  Weber,  163  N.  Y.  United  States"'  v.  Sturges,  1  Paine 
493;  57  N.  E.  753;  Suarez  v.  de  Mon-  (U.  S.)  525.     See  ante,  §  15  et  sequi.- 
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So  parol  evidence  is  admissible  to  establish  the  redemption  agree- 
ment.^® 

Such  a  mortgagee  does  not  lose  his  interest  in  the  mortgage 
even  though  he  stipulates  in  the  assignment  that  he  is  to  forfeit 
all  such  interest  if  he  fails  to  pay  the  debt  on  a  specified  day;  ^^ 
nor  if  he  takes  the  note  of  the  assignee  for  the  balance  due  him, 
payable  vphen  the  mortgage  is  collected.^" 

Where  the  mortgage  o1  a  third  person  has  been  assigned  by  the 
mortgagee  as  collateral  for  his  own  debt,  the  foreclosure  of  the 
mortgage  and  purchase  at  the  foreclosure  sale  by  the  assignee,  as 
against  the  assignor,  v^here  the  latter  is  not  made  a  party  to  the 
action  and  his  equitable  right  foreclosed,  simply  substitutes  the 
land  for  the  mortgage  and  the  assignee  holds  it  as  security  merely, 
subject  to  the  right  of  the  assignor  to  redeem  by  payment  of  the 
debt.^^  And  where  a  bond  and  mortgage  intended  as  security  for 
a  loan  theretofore  made,  is  executed  by  a  brother  of  the  borrower 
to  the  clerk  of  such  borrower  and  assigned  by  the  clerk  to  the 
lender  who  has  knowledge  of  all  the  material  facts,  the  lender 
cannot  recover  upon  the  bond  and  mortgage  its  full  face  value, 
but  only  the  amount  of  the  Idan.^^ 

Where  the  assignor  of  bonds  and  mortgages  guaranteed  them 
and  subsequently  executed  to  the  assignee  a  bond,  secured  by  a 
mortgage,  as  collateral  security  for  their  payment,  stipulating  in 
the  collateral  bond  that  his  "liability  by -virtue  hereof  for  such 
deficiency  shall  not  exceed  $3,500,"  it  was  held  that  the  assignors 
liability  on  the  guaranty  of  the  mortgages  was  unlimited,  the 
words  of  limitation  quoted  applying  merely  to  his  liability  on  that 
bond.^* 

§  323.  Assignment  by  one  of  several  mortgages.— Where  a  mort- 
gage is  made  to  a  copartnership  firm  composed  of  several  persons, 
it  may  be  assigned  by  any  one  of  them.^*     So,  a  mortgage  made 

ISWormuth    v.    Tracy,    15    Hun,  Y.   168;   Hoyt  v.  Martense,  16  N.  Y. 

180;  Pond  V.  Eddy,  113  Mass.  149.  231. 

19  Hughes    V.    Johnson,     38    Ark.  22  Rollins  v.  Barnes,  11  App.  Div. 

285.  150;  42  N.  Y.  Supp.  954. 

20Fithian  v.  Corwin,  17  Ohio  St.  23  Wood    v.    Ludlow,    110    N.    Y. 

118.  154;    17  N.  E.  726. 

21  Matter    of    Gilbert,    104    N.    Y.  24  Everit   v.    Strong,   5    Hill,    163, 

200.     See  Bloomer  v.  Sturges,  58  N.  affi'd  7  Hill,  585;  Bogart  v.  Hertell^ 

4  Hill,  492 ;  9  Paige,  52. 
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to  two  or  more  persons  to  secure  a  debt  payable  to  them  jointly, 
may  be  assigned  by  either  of  them  on  behalf  of  both.^® 

It  is  well  settled  that  if  a  man  appoints  several  executors,  they 
are  esteemed  in  law  as  but  one  person  representing  the  testator, 
and  that  acts  done  by  any  one  of  them  which  relate  to  the  delivery, 
gift,  sale,  or  release  of  the  testator's  goods,  are  deemed  the  acts 
of  all.^"  Accordingly,  an  assignment  of  a  mortgage  by  one  of 
several  executors  will  be  valid  and  effectual.^'' 

The  rule  which  permits  one  of  several  executors  to  transfer  a 
debt  due  to  the  estate  which  he  represents,  does  not  apply  in  the 
case  of  several  trustees  who  are  not  executors.  Thus,  a  mortgage 
made  to  certain  persons  as  trustees  of  an  association  not  incorpo- 
rated, can  be  transferred  only  by  an  assignment  executed  by  all 
of  the  trustees.^* 

§  324.  Assignment  of  debt  carries  with  it  the  mortgage  lien, — 

In  the  absence  of  an  express  agreement  to  the  contrary,  an  assign- 
ment of  a  note  or  other  evidence  of  debt  secured  by  mortgage, 
however  informally  made,  will  carry  with  it  the  mortgage  lien,^® 
and  its  incidents.*" 

The  assignee  of  the  debt  secured  by  mortgage  is  entitled  to  the 
benefit  of  the  security,  though  he  did  not  know  of  its  existence  at 
the  time  of  the  assignment.*^ 

25  Bruce     v.     Bonney,     12     Gray  gett,  5   Cow.   202 ;    Langdon  v.  Buel, 

(Mass.)    107.  9    Wend.    80.     See    also    Holmes    v. 

"   26  Bac.    Abr.    Executors    and    Ad-  French,   70  Me.   341 ;    Whittemore  v. 

ministrators  D.  and  cases  cited.  Gibbs,  24  N.  H.  484;  Keyes  v.  Wood, 

27Bogart  v.  Hertell,  4  Hill,  492;  21   Vt.   331;    Roberts  v.   Halstead,   9 

Wheeler   v.    Wheeler,    9    Cowcn,    34;  Pa.  St.  32;   49  Am.  Dee.  541;   Jerry 

Murray  v.  Blatchford,  1  Wend.  583;  v.   Woods,   6    Sm.   &   Marsh    (Miss.) 

Douglas   V.    Satterlee,    11   Johns.    16.  139;    45   Am.   Dec.   274;    Johnson  v. 

See  also  Ex  parte  Rigby,  19  Ves.  462.  Johnson,   81   Mo.   331.     Where  deeds 

28  Chapin  v.  First  Universalist  of  trust  are  used  instead  of  mort- 
Church,  8  Gray  (Mass.)  5.80;  Aus-  gages,  the  same  principle  applies,  and 
tin  V.  Shaw,  10  Allen  (Mass.)  552;  the  lien  passes  by  an  assignment  of 
Webster  v.  Vandeventer,  6  Gray  the  debt.  Stiger  v.  Bent,  111  111. 
(Mass.)   428.  328.     An  equitable  assignment  of  the 

29  Parmelee  v.  Dann,  23  Barb.  note  has  the  same  effect  to  transfer 
461;  Neilson  v.  Blight,  1  Johns.  Gas.  the  security.  Sedgwick  v.  Johnson, 
35   Mortgage  Notes]  |Brownf  7-2    16  107  111.  385. 

205;    Green   v.   Hart,    1   Johns.   590;  SOJermain    v.    Sharpe,    29    Misc. 

Evertson   v.    Booth,    19    Johns.    491;  R.  258;   61  N".  Y.  Supp.  700;   Goett- 

Ford  V.  Stuart,  19  Johns.  342;  Briggs  licher  v.  Wille,  76  Misc.  R.  361. 

V.   Dorr,    19   Johns.   95;    Pattison  v.  31  Betz  v.  Heebner,  1  Penn.  280. 
Hull,  9  Cow.  747;   Barclay  v.  Blod- 
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Upon  the  assignment  of  a  bond  with  a  forged  mortgage,  de- 
livery of  the  bond  to  the  assignee  carries  with  it  a  genuine  mort- 
gage given  to  secure  it.*^ 

An  assignment  of  a  judgment  for  a  debt  carries  the  debt,  and  if 
the  debt  is  secured  by  a  mortgage  it  carries  also  the  mortgage  in- 
terest. So,  if  the  assignment  be  of  only  a  part  of  the  judgment, 
a  proportionate  interest  in  the  mortgage  passes.^* 

An  assignment  by  a  member  of  a  copartnership  of  "  all  debts 
due  to  the  firm,"  carries  a  mortgage  given  to  secure  a  firm  debt.^* 

The  assignee  of  a  debt  secured  by  a  reservation  in  the  deed  of 
the  vendor,  may  enforce  such  lien  without  any  formal  transfer 
of  it.35 

A  mortgage  of  indemnity  given  to  a  surety  does  not  pass  with 
a  transfer  of  the  debt,  and  the  surety  can  release  the  mortgage; 
although,  if  unreleased,  it  would  have  inured  to  the  benefit  of  the 
creditor  and  of  his  assignee.^® 

§  325.  Several  notes  secured  by  the  same  mortgage. — ^Where  a 
mortgage  is  given  to  secure  payment  of  several  notes  or  demands, 
it  is  an  incumbrance  upon  the  land  for  the  security  of  all  and  each 
of  the  notes  in  whose  hands  soever  they  may  legally  be  until  all 
are  paid.*''^  An  assignment  of  one  of  the  notes  or  claims  so  secured 
will  transfer  a  proportionate  part  of  the  lien,*^  unless  an  agree- 
ment is  made  to  the  contrary,  which  agreement  will  then  control.*® 
So,  an  assignment  of  part  of  the  notes  secured  by  a  mortgage,  ac- 
companied by  an  assignment  of  the  mortgage  itself,  and  of  all 
the  mortgagor's  right  to  the  premises  conveyed  thereby,  does  not 
extinguish  his  interest  in  the  mortgage  for  one  of  the  notes  re- 
tained by  him  and  subsequently  assigned  to  another.*" 

Where  a  note  and  a  mortgage  to  secure  it  were  made  and  the 
mortgage  was  duly  recorded,  and  the  note  was  indorsed  and  trans- 

32  Goettlicher   v.    Wille,    76    Misc.  38  Gould  v.  Marsh,  1  Hun,  566;  4 
E.  361.  T.  &  C.  128.     See  also  Phelan  v.  DI- 
SS Pattison  v.  Hull,  9  Cow.  747;  ney,   6   Gal.   478;    Smith  v.   Stevens, 
Wayman  v.  Cochrane,  35  111.  152.  49    Conn.    181 ;    Sample  v.   Eowe,   24 

34  Du  Bois'  Appeal,  38  Penn.  St.  Ind.  208;  Stanley  v.  Beatty,  4  Ind. 
231.  134;    Henderson  v.   Herrod,   18  Miss. 

35  Lindsey  v.  Bates,  42  Miss.  397.  631 ;  Belding  v.  Manly,  21  Vt.  550. 

36  Jones  v.  Quinnipack  Bank,  29  39Rolston  v.  Brockway,  23  Wis. 
Conn.  25.  407. 

37  Johnson    v.    Brown,    31    N.    H.  40  Page  v.  Pierce,  26  N.  H.  317. 
405. 
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ferred  by  the  mortgagee,  who  thereafter  also  sold  another  note 
of  similar  tenor  to  a  person  without  notice,  giving  him  also  an 
assignjnent  of  the  mortgage,  it  was  held  that  the  holder  of  the 
first  note  had  the  better  title  to  the  security.'*^ 

If  a  mortgage  is  given  to  secure  negotiable  promissory  notes, 
and  the  notes  are  transferred,  the  mortgagee  and  all  persons  claim- 
ing under  him  will  hold  the  mortgaged  property  in  trust  for  the 
holders  of  the  notes,^^  although  such  holders  did  not  know  of  the 
mortgage.*^  So,  where  several  debts  secured  by  one  mortgage 
have  become  the  property  of  different  persons,  and  the  assignee 
of  the  mortgage  has  foreclosed  and  has  thereby  acquired  legal  title 
to  the  property,  he  holds  it  with  its  rents  and  profits  in  trust  for 
the  holders  of  the  debts,  according  to  their  respective  amounts.** 

§  32&  In  strictness  the  lien  not  transferable  apart  from  the  debt. 

— A  mortgage  is  not  considered  a  conveyance  of  land  within  the 
statute  of  frauds,  and  it  may  be  assigned  by  parol. *^  The  assign- 
ment must,  however,  be  of  the  bond  or  evidence  of  debt  as  well 
as  of  the  mortgage,  since  the  transfer  of  the  mortgage  without  the 
debt  is  a  nullity,  and  no  interest  is  acquired  by  it.  The  security 
cannot  be  separated  from  the  debt  and  exist  independently  of  it,*® 
and  it  is  a  legal  maxim  that  the  incident  shall  pass  by  the  grant  of 
the  principal,  but  not  the  principal  by  the  grant  of  the  incident.*'' 
If,  therefore,  the  wife  of  a  mortgagor  is  also  the  owner  of  the 
mortgage,  the  mortgage  will  not  be  assigned  to  a  purchaser  by 
a  conveyance  in  which  she  joins,  nor  will  her  lien  be  inferior  to 
a  subsequent  mortgage  in  which  she  joins  in  order  to  bar  her, 
inchoate  right  of  dower ;  **  and  the  same  rule  will  apply  where 
one  of  several  joint  owners  of  property  holds  a  mortgage  upon  it, 
and  joins  in  a  deed  of  all  his  estate,  title  and  interest.** 

41  Morris  v.  Bacon,  123  Mass.  58.      Wilson  v.  Kimball,  27  N.  H.  300. 

42  Jordan  v.  Cheney,  74  Me.  359.  46  Jackson    v.    Willard,    4    Johns. 
43Keyes    v.    Wood,    21    Vt.    331;       41;  Aymar  v.  Bill,  5  Johns.  Ch.  570; 

Roberts  v.  Halstead,  9  Penn.  St.  32;  Cooper  v.  Newland,  17  Abb.  342. 

49  Am.  Dee.  541.  47  Merritt  v.  Bartholick,  36  N.  Y. 

44  Johnson  v.  Candage,  31  Me.  28.  44;     47     Barb.     253;     Carpenter     v. 

45  Allerton  v.  Lang,  10  Bosw.  362;  O'Dougherty,  67  Barb.  397. 

Bedell   v.  Carll,  33  N.  Y.  581;  Wes-  48  Power  v.  Lester,  23  N.  Y.  527; 

terlo  V.  De  Witt,  36  -T.  Y.  340;  Mack  17  How.  Pr.  413;  Gillig  v.  Maas,  28 

V.  Mack,  3  Hun,  323;   5  K.  Y.  Sup.  N.  Y.  191;  Van  Ambnrgh  v.  Lester, 

(T.  &  C.)  528;  Runyan  v.  Mersereau,  16  Hun,  205. 

11  Johns.  534;  6  Am.  Dec.  393.     See  49  Aymar   v.    Bill,    5    Johns.    Ch. 

also  Pease  v.   Warren,   29   Mich.  9;  570;  Purdy  v.  Huntington,  42  N.  Y. 
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The  right  of  a  mortgagee  to  hold  the  mortgaged  premises  as 
security  for  his  debt  does  not  pass  by  a  conveyance  of  "  all  his 
lands,  tenements,  and  hereditaments."  ^^ 

In  Wanzer  v.  Gary  (76  K  Y.  526,  affi'g  12  Hun,  403),  a 
bond  and  mortgage  was  executed  by  a  wife  as  collateral  security 
for  her  husband's  debt.  The  mortgagee  assigned  the  bond  and 
mortgage  to  bona  fide  purchasers,  and  afterward  received  the  debt 
due  him  from  the  husband,  and  promised  to  discharge  the  mortgage. 
In  an  action  to  foreclose  the  mortgage,  it  was  held  that  the  as- 
signment of  the  bond  and  mortgage  was  an  assignment  of  a  mere 
security,  while  the  principal  debt  remained  untransferred,  and 
that  it  was  inoperative.  The  debt  of  the  husband  being  cancelled, 
the  mortgage  was  not  supported  by  any  consideration.  A  different 
rule  would  have  been  applied  if  the  bond  and  mortgage  had  been 
given  not  as  security  for,  but  in  payment  of,  the  husband's  debt. 

§  327.  Rule  where  there  is  no  personal  liability .^ — The  rule  that 
the  mortgagee's  interest  in  the  land  is  not  capable  of  being  as- 
signed by  itself,  must  be  qualified  so  as  to  include  only  cases 
where  there  is  a  mortgage  debtj  for  a  mortgage  lien  may  exist 
without  any  personal  obligation.®^  The  assignment  of  a  mortgage 
given  without  a  bond  or  other  extrinsic  evidence  of  debt,  and 
containing  no  express  covenant  to  pay,  transfers  to  the  assignee 
all  of  the  mortgagee's  claim  under  the  mortgage;  that  is  to  say, 
his  remedy  against  the  land.^^  And  while  an  assignment  of  the 
mortgage  without  the  debt  is  inoperative  at  law,  it  will  be  pro- 
tected in  equity  in  order  to  carry  out  the  manifest  intention  of 
the  parties.®* 

§  328.  Transfer  of  mortgage  construed  to  assign  the  debt. — 
Although  an  assignment  of  a  mortgage  apart  from  the  bond  is 
not  availing,  still  where  a  contract  is  made  for  an  assignment  of 
the  mortgage,  the  court  may  infer  an  obligation  to  assign  the 
bond  also,®*  and  a  power  of  attorney  authorizing  the  assignment 

334.     See,  contra,  Williams  v.  Thorn,  560;    Severance   v.    Griifith,    2   Lans. 

11    Paige,    459;    Swan   v.    Yople,    35  38;   Caryl  v.  Williams,  7  Lans.  416; 

Iowa    248.  Coleman  v.  Rensselaer,   44  How.  Pr. 

50  Mack  V.  Wetzlar,  39  Cal.  247,  368;  Carpenter  v.  O'Dougherty,  67 
254;    Sims    v.    Hammond,    33    Iowa,  Barb.  397. 

368.  53  Eaynor  v.  Eaynor,  21  Hun,  36. 

51  Real  Prop.  Law,  §  249;  1  R.  54  Foster  v.  Van  Reed,  70  N.  Y. 
S.  738,  §  139.     See  ante,  §  102.  19. 

52  Hone    v.    Fisher,    2    Barb.    Oh. 
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of  mortgages,  impliedly  includes  the  assignment  of  bonds  accom- 
panying the  mortgages.^®  So,  an  assignment  of  a  mortgagee's 
interest  in  the  mortgaged  premises  has  been  held  to  carry  with 
it  the  right  to  receive  payment  of  notes  secured  by  the  mortgage,^^ 
or  to  enforce  a  judgment  for  the  payment  of  -which  the  mortgage 
was  collateral  security.^^  And  a  deed  of  conveyance  of  the  mort- 
gaged property  executed  by  the  mortgagee,  duly  executed  and 
recorded,  has  been  awarded  priority  over  a  prior  unrecorded  as- 
signment of  the  debt  and  mortgage.''* 

If  a  mortgage  is  assigned  without  any  express  mention  of  the 
debt,  it  would  nevertheless  be  presumed  to  be  the  intention  of  the 
parties  to  transfer  the  debt  as  well,  if  it  has  not  already  been  as- 
signed to  another  person.^® 

Where  land  is  mortgaged  by  an  absolute  deed  with  a  secret 
defeasance,  an  absolute  conveyance  of  the  premises  by  the  mort- 
gagee to  a  third  person  amounts  to  an  assignment  of  the  mort- 
gage.®" 

And  where  the  mortgagee  has  made  an  effort  to  foreclose  his 
mortgage,  which,  by  reason  of  irregularities  in  his  proceedings, 
is  not  sufficient  to  cut  off  all  of  the  persons  having  rights  in  the 
equity  of  redemption,  the  purchaser  acquires  by  virtue  of  such 
proceedings,  and  as  against  all  of  the  persons  not  cut  off,  all  of 
the  rights  of  an  assignee  of  the  mortgage  and  of  the  debt  secured 
by  it." 

§  329.  The  bond  should  be  delivered  on  assignment. — Since  the 
transfer  of  the  debt  carries  with  it  the  mortgage,  it  is  quite  im-, 
portant  for  the  purchaser  of  the  mortgage  to  require  the  produc- 
tion and  delivery  of  the  bond  where  there  is  one.  If  he  neglects 
to  do  so,  he  is  said  to  be  chargeable  with  negligence  fatal  to  his 
right  to  recover  upon  the  mortgage  as  against  a  prior  purchaser 

55  Feldman  v.  Beier,  78  N.  Y.  293.  N.  Y.  613.     See  also  Fletcher  v.  Car- 

56  King  V.  Harrington,  2  Aikens  penter,  37  Mich.  412;  Phillips  v. 
(S.  C.)   33;  16  Am.  Dee.  675.  Bank  of  Lewiston,    18   Pa.   St.   394; 

57  Williams  v.  Cornell,  137  App.  Northampton  Bank  v.  Balliet,  8  W. 
Div.  795;   122  N.  Y.  Supp.  670.  &  S.  (Pa.)   311. 

58  Welch  V.  Priest,  90  Mass.  (8  60  Berdell  v.  Berdell,  33  Hun, 
Allen)   165.                        ,  535;   Halsey  v.  Martin,  22  Gal.  645. 

59  Cooper  v.  Newland,  17  Abb.  61  Hart  v.  Wandle,  50  N.  Y.  381; 
342;  Merritt  v.  BarthoH(ik,  36  N.  Y.  Robinson  v.  Ryan,  25  N.  Y.  320; 
44;   47  Barb.  253;   Ross  v.  Terry,  63  Benedict  v.  Oilman,  4  Paige,  58. 
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who  had  acquired  possession,  of  the  written  evidence  of  the  debt, 
and  in  this  respect  he  is  not  protected  by  the  recording  act.®^ 

§  330.  Presumption  is  against  a  parol  assignment. — While  a  mort- 
gage, and  the  debt  which  it  secures,  may  be  assigned  by  delivery, 
the  possession  of  a  bond  and  mortgage,  coupled  with  proof  of  an 
advance  of  money,  is  not  in  itself  sufficient  to  establish  a  transfer, 
either  absolute  or  conditional.  In  England,  a  very  common  mode 
of  securing  a  loan  of  money  is  by  depositing  the  title  deeds  of 
the  borrower  with  the  lender  for  that  purpose,  and  such  deposit 
constitutes  a  valid  lien  in  equity;  but  here  mortgages  are  very 
rarely  transferred  by  an  agreement  and  delivery  without  writing. 
and,  in  the  absence  of  written  evidence,  there  is  a  presumption 
against  any  transfer.®^  There  must  be  an  intention  so  to  trans- 
fer accompanying  the  delivery.  Where  there  is  an  intention  to 
have  a  written  assignment,  a  mere  manual  delivery  does  not  pass 
title,**  and  the  written  paper  must  not  only  be  executed,  but  it 
must  also  be  delivered.®^ 

A  transfer  has,  however,  been  inferred  where  a  bond  and  mort- 
gage were  found  among  the  papers  of  the  deceased  wife  of  the 
mortgagor,  who  was  the  daughter  of  the  mortgagee,  also  deceased. 
Parol  proof  was  also  funished  of  declarations  on  the  part  of  the 
mortgagee  of  an  intention  to  give  the  mortgage  to  his  daughter.** 
Since  title  to  a  bond  and  mortgage  can  pass  on  delivery,  a  promise 
by  the  holder  of  a  mortgage,  on  delivering  a  release  thereof,  that 
he  will  also  deliver  the  bond  and  mortgage  when  he  finds  them,  is 
an  agreement  to  assign  the  same.*''' 

§  331.  Noting  assignment  on  margin  of  record. — It  is  desirable 
that  the  assignment  of  a  mortgage  should  contain  a  description 
sufficiently  definite  to  identify  what  is  intended  to  be  transferred. 
If  possible,  the  time  and  place  of  the  record  of  the  mortgage 

62  Syracuse  Savings  Bank  v.  Mer-  ogy,  144  App.  Div.  333 ;  128  N.  Y. 
rick,  182  N.  Y.  387;  75  N.  E.  232;  Supp.  1055;  Urbansky  v.  Shirmer, 
Kellogg  V.  Smith,  26  N.  Y.  18;  Clark  111  App.  Div.  50;  Rose  v.  Kimball, 
V.  Igelstrom,  51  How.  Pr.   407.     See  16  N.  J.  Eq.  185. 

Bergen  v.  Urbahn,  83  K  Y.  49.  66  Hackney  v.  Vrooman,  62  Barb. 

63  Bowers  v.  Johnson,  49  N.  Y.  650.  See  Bouton  v.  Welch,  59  App. 
432;  Cuyler  v.  Wallace,  183  N.  Y.  Div.  288;  69  N.  Y.  Supp.  407,  affi'd 
291.  170  N.  Y.  554;  63  N".  E.  539. 

64Strause  v.  Josephthal,  77  N.  Y.  67  Urbansky  v.  Shirmer,  111  App. 

622.  Div.  50;  97  N.  Y.  Supp.  577. 

65  People's   Trust   Co.   v.   Tonkon- 
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should  be  set  out,  so  as  to  enable  the  clerk  to  make  a  memorandum 
of  the  assignment  on  its  margin.  An  omission  of  these  precau- 
tions may  operate  to  create  great  confusion  if  not  forfeitui-e  of 
rights. 

In  Moore  v.  Sloan  (50  Barb.  442),*'*  'assignments  of  mort- 
gages were  put  upon  record,  ■which  described  the  mortgages  only 
by  the  names  of  the  parties  to  them  and  their  amounts;  no 
memoranda  of  the  assignments  were  made  on  the  margins  of  the 
original  mortgages,  and  no  actual  notice  was  given  to  the  prior 
mortgagees,  and  the  assignees  were  held  foreclosed  by  sales  in 
actions  to  which  they  were  not  parties,  and  of  which  they  had  no 
notice.  So,  also,  in  Viele  v.  Judson  (15  Hun,  328),^^  an  as- 
signment with  an  indefinite  description  was  recorded  at  the  time  of 
recording  the  mortgage;  the  assignment  was  not  noted  on  the 
margin  of  the  mortgage,  and  the  clerk  thereafter  received  a 
certificate  of  satisfaction  executed  by  the  mortgagee,  and  dis- 
charged the  mortgage  of  record.  The  assignee  of  the  mortgage 
knowing  of  its  discharge  took  no  steps  to  restore  it,  and  he  was 
held  by  the  General  Term  to  forfeit  his  priority  of  lien  in  favor 
of  a  junior  incumbrance  in  good  faith.  This  latter  decision  was 
reversed  by  the  Court  of  Appeals,  and  in  doing  so  the  ruling  in 
Moore  v.  Sloan  (supra)  was  also  distinctly  and  by  name  overruled. 
In  doing  so,  Fiitch^  J.,  remarked :  "  It  is  claimed,  however,  that 
the  assignment  to  Viele  was  so  imperfect  that  the  clerk  could  not 
note  it  on  the  record  of  the  mortgage,  and,  therefore,  it  was  not 
constructive  notice.  The  assignment  contained  the  name  of  the 
assignor,  and  of  the  maker  of  the  mortgage,  the  date  of  the  same, 
and  a  covenant  of  the  amount  due.  Unless,  which  is  not  pre- 
tended, there  was  some  other  mortgage  of  Decker  bearing  the 
same  date,  there  was  no.  uncertainty  or  ambiguity.  It  was  en- 
tirely possible  for  the  clerk  to  find  this  mortgage  on  his  records, 
and  be  sure  it  was  the  one  referred  to.  ]^o  rule  compels  a  state- 
ment of  the  place  of  record  or  a  description  of  the  lands  to  make 
if  the  duty  of  the  clerk  to  record.  He  did  do  so  in  fact.  That  he 
did  not  note  the  assignment  in  the  margin  of  the  record  is  of  no 
consequence.  He  might  have  done  so  if  he  had  pleased.  We  have 
been  referred  to  no  statute  making  it  the  duty  of  the  clerk  to 

68  Overruled   in   Viele   v.   Judson,  69  Reversed  in  Viele  v.  Judson,  82 

82  N.  Y.  32.  N.  Y.  32. 
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thus  note  the  record  of  an  assignment  in  the  margin  of  the  mort- 
gage. It  is  purely  a  matter  of  convenience.  Whether  done  or 
not,  in  no  manner  affects  the  rights  of  the  assignee.  For  his  pro- 
tection the  law  only  required  his  assignment  to  be  recorded.  It 
did  not  impose  the  additional  condition  of  a  note  on  the  record."  '"^ 

§  332.  Transfer  of  negotiable  note  secured  by  mortgage ^Eea- 

sons  of  public  policy  have  created  and  sustained  the  rule  that  a 
bona  fide  purchaser  of  commercial  paper  before  maturity  will  be 
protected  against  defenses  and  equities  existing  between  the 
original  parties.  We  have  already  seen  that  where  a  negotiable 
note  is  secured  by  mortgage  the  transferee  acquires  a  title  to  the 
security,  though  it  be  not  named,  and  even  though  he  had  no 
knowledge  of  it.  In  such  cases  it  has  been  attempted  to  inquire 
into  the  consideration  of  the  debt  where  the  security  is  sought  to 
be  enforced,  and  in  some  States  this  is  permitted  to  be  done.'^^ 

In  this,  as  in  a  majority  of  the  States,  however,  a  purchaser  of 
a  note  who  is  permitted  to  enforce  the  debt  which  it  represents, 
is  held  entitled  to  the  lien  by  which  it  is  secured,  and  no  defense 
is  permitted  against  the  security  which  does  not  operate  to  defeat 
the  debt.''^  It  is  not  material  as  to  whether  the  debtor  is  or  is  not 
also  the  owner  of  the  mortgaged  property,  since  by  creating  a  lien 
to  secure  commercial  paper  he  binds  his  land  by  all  rules  giving 
such  obligations,  and  a  wife  of  the  mortgagor  is  bound  by  the  lien 
by  executing  the  mortgage,  though  not  a  party  to  the  notes. ''^ 

Where  notes  secured  by  mortgage  are  indorsed  and  transferred 

70  Viele  v.  Judson,  82  N.  Y.  32.  Glenn,  72  Ind.  5;  Gabbert  v.  Schwartz, 

71  Towner  v.  McClelland,  110  111.  69  Ind.  450;  Vandercook  v.  Baker,  48 
542;  Bryant  v.  Vix,  83  111.  11;  White  Iowa,  199;  Lewis  v.  Kirk,  28  Kans. 
V.  Southerland,  64  111.  181;  Olds  v.  497;  26  Alb.  L.  J.  328;  Burthaus  v. 
Cummins,  31  111.  188;  Baily  v.  Smith,  Hutehesou,  25  Kans.  625;  Baasett  v. 
14  Ohio  St.  396;  Corbett  v.  Wood-  Daniels,  136  Mass,  547;  Taylor  v. 
ward  (Oregon),  11  Chicago  L.  N.  Page,  6  Allen  (Mass.)  86;  Helmer  v. 
246.  Krolick,  36  Mich.  371;  Button  v.  Ives, 

72  Gould  V.  Marsh,  4  N.  Y.  Sup.  5  Mich.  515;  Logan  v.  Smith,  62  Mo. 
(T.  &  C.)  128;  1  Hun,  566;  Reese  v.  455;  Mundy  v.  Whittemore,  15  Neb. 
Scully,  Walker  Ch.  E.  248.  See  also  647;  19  N.  W.  694;  Webb  v.  Haselton, 
Sawyer  v.  Pritchett,  19  Wall.  (86  W.  4  Neb.  308;  19  Am.  Eep.  638;  Paige 
S.)  147;  Kenieott  v.  Supervisors,  16  v.  Chapman,  58  N.  H.  333;  21  Alb. 
Wall  (83  U.  S.)  452,  Carpenter  v.  L.  J.  518;  Kelley  v.  Whitney,  45  Wis. 
Longan,  16  Wall,  (83  U.  S.)  271,  HO;  Croft  v.  Bunater,  9  Wis.  503, 
Beals  V.  Neddo,  1  McCray   (U.  S.  C.  510. 

C.)   206;   10  Cent.  L.  J.  187;  Reeves  73  Gabbert    v.    Schwartz,    69    Ind. 

V.    Hayes,    95    Ind.    521;    Bayles    v.      450. 
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before  maturity,  it  is  no  defense  to  a  foreclosure  brought  by  the 
holders  of  such  notes  to  show  that  payment  was  thereafter  made 
to  the  mortgagee,'*  but  where  a  note  so  secured  and  executed 
by  a  wife  for  her  husband's  accommodation  is  once  paid  and  re- 
assigned to  the  husband,  and  later  wrongfully  transferred  by  him 
to  an  innocent  party  by  assignment  rather  than  by  indorsement, 
such  third  party  is  held  to  take  subject  to  all  equities  which  might 
have  been  urged  against  his  assignor. ''^ 

If  negotiable  notes  or  drafts  secured  by  mortgage  are  trans- 
ferred after  maturity,''*  or  for  a  past  consideration,'^''  or  to  a 
person  having  notice  of  the  facts,''®  they  are  open  to  all  defenses 
in  like  manner  as  they  would  be  if  not  accompanied  by  any, 
security. 

A  purchaser  of  a  negotiable  note  before  maturity,  secured  by  a 
mortgage  of  a  woman  who  did  not  sign  the  note,  will  not  be 
protectedif  it  can  be  shown  that  her  signature  to  the  mortgage  was 
obtained  by  duress.''* 

§  333.  Lien  controlled  by  recording  acts,  though  to  secure 
negotiable  paper — The  rule  which  protects  commercial  paper  se- 
cured by  mortgage  is  controlled  by  the  recording  acts  to  the  ex- 
tent to  which  they  may  be  applicable,  and  where  a  mortgage  which 
secures  a  negotiable  note  has  been  released  of  record,  it  loses  its 
negotiable  character  to  the  extent  that  any  third  person  who  may 
purchase  the  property  in  good  faith  will  obtain  the  full,  com- 
plete, and  absolute  title  thereto,  freed  from  all  equities,  liens,  in- 
terests, trusts,  or  incumbrances  existing  in  favor  of  any  holder  of 
the  note  or  mortgage,  whether  the  note  is  satisfied  or  not.®"     So, 

74  Carpenter  v.  Longan,  16  Wall.  347;  Fish  v.  French,  15  Gray  (Mass.) 
(U.  S.)   271;  Button  v.  Ives,  5  Mich.      520. 

515;  Blumenthal  v.  Jassoy,  29  Minn.  77  Glidden     v.     Hunt,     24     Pick. 

177;  12  N.  W.  217;  Mead  v.  Leavitt,  (Mass.)    221. 

59  N.  H.  476;    Croft  v.  Brunster,  9  78  Burbank  v.  Warwick,  52  Iowa, 

Wis.  503.  493;  3  N.  W.  519. 

75  Pitkin  v.  Clayton,  41  App.  Div.  79  First  National  Bank  v.  Bryan, 
363;  58  N.  Y.  Supp.  483.  There  was  62  Iowa,  42;  17  N.  W.  165;  Burbank 
evidence  in  this  ease  that  the  assignee  v.  Warwick,  52  Iowa,  493 ;  3  N.  W. 
knew  the  note  was  for  the  aecom-  519;  Tabor  v.  Foy,  56  Iowa,  539;  9 
modation  of  the  assignor  and  further  N.  W.  897. 

the    rights    of    infants    had    inter-  80  Conroy  v.  Fuller,  30  Iowa,  211; 

vened.  Lewis   v.    Kirk,    28    Kans.    497;    26 

76  Howard    v.    Gresham,    15    Ga.      Alb.    L.    J.    328;    Swartz's    Ex'rs    v. 

List,  13  Ohio  St.  419. 
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where  there  has  been  a  recorded  assignment  of  the  mortgage  a 
subsequent  transferee  of  the  note  will  not  be  entitled  to  the  benefit 
of  the  lien.*^ 

§  334.  Assi^ee  of  mortgage  takes  subject  to  equities  of  debtor. 
— ^Where  a  negotiable  note  is  secured  by  a  mortgage,  a  bona  fide 
assignee,  before  maturity,  takes  it  free  from  any  equities  between 
the  original  parties ;  ®*  but  a  bond,  whether  secured  by  a  mortgage 
or  not,  and  whether  it  be  in  the  hands  of  the  obligee  or  of  his 
assignee,  carries  with  it  no  conclusive  presumption  of  validity. 
It  is  a  mere  chose  in  action;  the  obligor  may  impeach  its  con- 
sideration or  establish  any  other  valid  defense  against  it  while  it 
remains  in  the  hands  of  the  obligee,  and,  as  a  general  rule,  his 
rights  in  this  respect  cannot  be  changed  by  a  transfer  of  the 
rights  of  the  obligee  to  a  third  person.  In  the  transmission  of 
property  of  any  kind  from  one  person  to  another,  the  former 
owner  can,  in  reason,  only  transfer  what  he  himself  has  to  part 
with,  and  the  other  can  only  take  what  is  thus  transferred  to  him. 
The  cases  in  which,  from  motives  of  public  policy,  to  promote  the 
currency  of  certain  securities,  to  prevent  fraud,  or  to  aid  the 
vigilant  against  the  careless,  the  party  to  whom  the  transfer  is  made 
is  allowed  to  claim  a  greater  interest  than  was  possessed  by  the 
other,  are  exceptional,  and  no  general  rule  protects  the  assignees 
of  bonds  secured  by  mortgages  from  the  defects  in  the  titles  of 
their  assignors.  The  rule  as  generally  stated  is,  that  the  pur- 
chaser takes  only  the  interest  which  his  assignee  had  to  part  with ; 
or,  as  was  expressed  by  Lord  Thtjelow  :  "  A  purchaser  of  a 
chose  in  action  must  always  abide  by  the  case  of  a  person  from 
whom  he  buys."  "  This  (he  said)  I  take  to  be  the  general 
rule."  **  In  other  words,  as  the  doctrine  is  more  commonly  ex- 
pressed, the  assignee  of  a  chose  in  action  takes  it  subject  to  the 
same  equities  to  which  it  was  subject  in  the  hands  of  the  assignor. 
If  these  equities  are  understood  to  mean  only  the  equities  residing 
in  the  original  obligor  or  debtor,  the  authorities  will  be  found  to 
be  numerous  and  uniform  in  favor  of  the  proposition.®*  Further- 
si  Morris  v.  Bacon,  123  Mass,  58.  visors,  16  Wall.  (U.  S.)  452,  Taylor 
82Bogert  v.  Bliss,  148  N.  Y.  194;  v.  Page,  6  Allen  (Mass.)  86;  Paige 
42  N.  E.  582;  Gould  v.  Marsh,  4  N.  v.  Chapman,  58  N.  H.  333;. 21  Alb.  L, 
Y.  Sup.  (T.  &  C.)  128;  1  Hun,  566;  J.  518;  Croft  v.  Bunster,  9  Wis.  510. 
Reese  v.  Scully,  Walker  Ch.  E.  248.  83  Davies  v.  Austin,  1  Ves.  247. 

See  also  Carpenter  v.  Longan,  16  '  84  Owens  v.  Evans,  134  N.  Y.  514; 
Wall.  (U.  S.)  271;  Kenicott  v.  Super-      31  N.  E.  999;  Holcomb  v.  Campbell, 
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more  under  the  provisions  of  the  Code  of  Civil  Procedure  (Section 
502)  the  assignment  of  a  mortgage  is  subject  not  only  to  every 
defense,  but  to  every  counterclaim  which  might  have  been  set  up 
against  the  assignor.*®  Blut  the  rule  that  hona  fide  assignees 
take  subject  to  all  equities  and  defenses  valid  betvyeen  the  original 
parties,  applies  only  to  those  defenses  grovying  out  of  the  original 
transaction,  affecting  the  legal  inception  of  the  bond  and  mort- 
gage, or  which  vi^ere  available  to  the  mortgagor  at  the  time  of  the 
assignment  of  the  mortgage.  'New  equities  arising,  or  defenses 
accruing  thereafter  are  not  within  its  application.®^ 

An  assignee's  claim  will  be  subordinate  to  a  parol  agreement 
between  the  mortgagor  and  mortgagee,  after  the  making  of  the 


118  N.  Y.  46;  22  N.  E.  1107;  Murray 
V.  Lylburn,  2  Johns.  Ch.  441;  Liv- 
ingston V.  Dean,  2  Johns.  Ch.  479; 
James  v.  Morey,  2  Cow.  246;  Pendle- 
ton V.  Fay,  2  Paige,  202;  Evertson  v. 
Evertaon,  5  Paige,  644;  L'Amourieux 
V.  Vandenburgh,  7  Paige,  316;  Evans 
V.  Ellis,  5  Den.  640;  Ellis  v.  Mes- 
servie,  11  Paige,  467;  R'charda  v. 
Warring,  1  Keyes,  576;  Bush  v. 
Lathrop,  22  N.  Y.  535;  Reeves  v. 
Kimball,  40  N.  Y.  299;  Mason 
v.  Lord,  40  N.  Y.  476;  Moore  v. 
Metropolitan  National  Bank,  55  N. 
Y.  41;  Ingraham  v.  Disborough,  47 
N.  Y.  421;  Clute  v.  Robinson,  2 
Johns.  595 ;  Squire  v.  Greene,  32  App. 
Div.  258;  5  N.  Y.  Ann.  Cas.  363 
(with  note)  ;  Ely  v.  McNight,  30 
How.  Pr.  97;  We&tfall  v.  Jones,  23 
Barb.  9;  Mickles  v.  Townsend,  18  N. 
Y.  575;  Bockes  v.  Hathorn,  20  Hun, 
503;  Davis  v.  Beekstein,  69  N.  Y. 
440;  Quackenbush  v.  Wheaton,  46 
Misc.  R.  357;  Parmeter  v.  Colrick, 
20  Misc.  202;  45  N.  Y.  Supp.  748. 
See  also  Tabor  v.  Fay,  56  Iowa,  539; 
Horstman  v.  Gerker,  49  Penn.  St. 
282;  De  Witt  v.  Van  Sickle,  29  N. 
J.  Eq.  209;  Reddish  v.  Ritchie,  17 
Fla.  867.  In  Pennsylvania  the  rules 
as  to  equities  on  the  assignment  of 
mortgages  differ  from  most  of  the 
other  States.  The  assignee  of  a 
mortgage  takes  the  same  subject  to 


all  equities  between  the  mortgagor 
and  mortgagee,  but  not  subject  to 
the  equities  between  the  mortgagor 
and  a  prior  assignee  of  a  mortgage. 
Reineman  v.  Robb,  98  Penn.  St.  474. 
The  assignee  of  a  mortgage  is  not  af- 
fected by  a  collateral  agreement 
made  between  the  mortgagor  and 
mortgagee  at  the  time  of  the  execu- 
tion of  the  mortgage,  by  which  it  was 
stipulated  that  the  mortgagee  should 
release  the  lien  from  any  lots  which 
the  mortgagor  might  sell  on  receiv- 
ing a  reasonable  portion  of  the  pur- 
chase money.  McMasters  v.  Wil- 
helm,  85  Penn.  St.  218;  Pryor  v. 
Wood,  31  Penn.  St.  142;  Davis  v. 
Barr,  9  S.  &  R.  141.  And  a  mortgage 
debt  in  the  hands  of  an  assignee  of 
the  mortgagee  is  not  affected  by  pay- 
ments of  money  made  by  the  mort- 
gagor for  the  benefit  of  the  mortgagee 
previous  to  the  assignment,  with  the 
understanding  that  such  payments 
were  to  be  credited  on  the  mortgage 
debt,  unless  by  indorsement  or  other 
mode  or  memorandum  of  credits,  such 
proportion  of  the  debt  was  in  fact  re- 
duced by  an  application  of  the  sums 
so  paid.  Post  v.  Carmalt,  2  Watts 
&  Serg.  70;   37  Am.  Dec.  484. 

85  American  Guild  v.  Damon,  186 
N.  Y.  360;  78  N.  E.  1081. 

86  Merchant's   Bank  of  Buffalo  v. 
Weill,  163  N.  Y.  486;  57  N.  E.  749. 
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mortgage,  by  which  the  amount  secured  by  the  mortgage  was  re- 
duced *'  or  discharged,^*  or  the  time  of  payment  extended.*®  The 
assignee  is  not  bound  by  a  secret  oral  agreement  between  a  pur- 
chase-money mortgagor  and  mortgagee  which  provides  for  a  re- 
conveyance, especially  when  the  mortgagor  has  estopped  himself  ^'^ 
nor  by  a  secret  agreement  between  such  mortgagee  and  mortgagor 
that  the  latter  shall  hold  the  premises  in  trust  for  the  mortgagee.®'- 
'Not,  in  general,  may  a  mortgagor,  avail  himself  of  secret  and  un- 
recorded agreements  between  himself  and  the  mortgagee  of  which 
the  assignee  has  no  notice.®^ 

§  335.  Where  the  question  is  as  to  validity  of  the   debt. — It 

would  seem  to  be  settled  that  where  the  question  is  as  to  whether 
the  debt  exists,  all  defenses  are  as  available  against  the  assignee  as 
they  were  against  the  original  party  to  the  instrument.  If  the 
debt  is  conceded  to  exist,  it  at  once  becomes  a  piece  of  property, 
and  the  rights  of  the  owner  or  assignee  of  a  bond  must  be  judged 
by  the  same  rules  which  would  govern  in  the  case  of  a  horse  or  of 
a  share  of  stock.®*  But  the  owner  of  the  debt  cannot,  by  trans- 
ferring it,  make  any  difference  in  the  obligation  of  the  debtor ;  and 
when  the  validity  or  the  amount  of  the  debt  is  in  dispute,  whether 
the  debtor  or  those  claiming  under  him,  as  grantees,®*  or  judg- 
ment creditors,®^  or  mechanics'  lienors,®®  or  otherwise  interested, 
are  on  the  one  side;  or  whether  the  original  creditor  or  his  as- 
signee be  found  on  the  other  side,  are  questions  of  no  importance. 
The  debt  cannot  be  either  created  or  enlarged  by  passing  it  from 
hand  to  hand;  and  the  debtor,  or  those  claiming  his  rights,  may 
assert  them  at  any  time;  and  as  against  any  person  to  whom  the 
claims  of  the  creditor  may  have  been  transferred.  It  is  a  matter 
of  no  importance  to  the  debtor  as  to  what  the  nature  of  the  deal- 
ings of  the  creditor  with  his  debt  has  been,  and  unless  he  has 
made  himself  a  party  to  a  transfer  by  his  acts  or  statements,  he 
can  defend  himself  equally  well  if  the  transfer  be  for  a  valuable 

87  Green  v.  Fry,  93  N.  Y.  353.  92  Merchant's  Bank  of  Buffalo  v. 

88  Sumner  v.  Waugh,  56  111.  531.  Weill,  163  N.  Y.  486;  57  N.  E.  749. 

89  Quackenbush    v.    Wheaton,    46  93  Moore  v.  The  Metropolitan  Na- 
Mise.  R.  357;  94  N.  Y.  Supp.  823.  tional  Bank,  55  N.  Y.  41. 

90  Merchant's    Bank    v.    Weill,    29  94  Hartley  v.  Tatham,  24  How.  Pr. 
App.   Div.    101;    52  N.  Y.   Supp.   37,  505. 

affi'd  163  N.  Y.  486;  57  N.  E.  749.  95  Rosevelt   v.   Bank   of    Niagara, 

91  Curtis  V.  Moore,  152  N.  Y.  159;       Hopk.  Ch.  579. 

46  N.  E.  168.  96  Schafer  v.  Eeilly,  50  N.  Y.  61. 
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consideration  as  if  it  be  for  none  at  all.^^  Where  the  holder  of 
a  note  secured  by  a  bond  and  mortgage  given  by  the  maker  and 
indorser  thereof,  which  had  been  transferred  to  him  by  mesne 
assignments  from  the  payee,  assigned  the  note  and  bond  and  mort- 
gage by  an  instrument  containing  a  covenant  that  there  was  then 
due  thereon  a  certain  sum  with  interest  to  date,  an  action  can  be 
maintained  against  him  by  the  assignee  for  such  sum  and  interest 
under  the  express  warranty  contained  in  the  assignment,  notwith- 
standing the  fact  that  in  an  action  brought  by  such  assignee  upon 
the  bond  and  mortgage  against  the  maker  thereof,  such  instruments 
were  held  to  be  void  by  reason  of  an  usurious  agreement  in  which 
the  securities  had  their  inception,  and  there  is  no  proof  to  show 
that  the  assignor  was  aware  of  the  usury  which  tainted  the 
note.**  • 

§  336.  Distinction  between  latent  equities  and  equities  of  the 
obligfor. — In  an  early  case^  it  was  said  by  Chancellor  Kent  that 
the  rule  that  the  purchaser  of  a  chose  in  action  takes  it  subject  to 
the  same  equity  it  was  subject  to  in  the  hands  of  the  assignor,  was 
not  to  be  understood  to  include  an  equity  residing  in  some  third 
person  against  the  assignor.  The  assignee  can  always  go  to  the 
debtor  and  ascertain  what  claims  he  may  have  against  the  bond  or 
other  chose  in  action  which  he  is  about  to  purchase  from  the 
obligee;  but  he  may  not  be  able,  with  the  utmost  diligence,  to 
ascertain  the  latent  equity  of  some  third  person  against  the  obligee. 
He  has  not  any  object  to  which  he  can  direct  his  inquiries,  and 
for  this  reason  it  was  thought  to  be  equitable  that  if  he  became  a 
purchaser  for  v^lue,  without  notice  of  any  defect  in  the  title  of  his 
assignor,  and  with  no  means  of  ascertaining  whether  there  was 
any  such  defect,  he  ought  to  be  protected. 

Chancellor  Kent  gave,  as  an  illustration  of  a  latent  equity, 
a  case  of  the  setting  up  by  a  third  person  of  a  secret  equity  against 
the  assignor,^  and  such  an  equity  would  be  unquestionably  dis- 
regarded in  favor  of  a  hona  fide  purchaser  without  notice.*  In 
all  such  cases,  and  wherever  notice  to  an  assignee  is  fatal  to  his 

97  Rapps   V.   Gottlieb,    142   N.   Y.  441 ;    Livingston    v.    Dean,    2    Johns 

164;    36  N.   E.   1052;   Hill  v.  Hoole,  Ch.  479. 

116  N.  Y.  299;  22  N.  E.  547.  2  Murray  v.  Lylburn,  2  Johns,  Ch. 

98Buehler    v.    Pierce,    175    N.    Y.  441. 

264;  67  N.  E.  573.  3  Crocker  v.  Crocker,  31  N.  Y.  507. 

1  Murray  v.  Lyltfurn,  2  Johns.  Ch. 
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claims,  a  bona  fide  purchaser  without  notice  is  not  prejudiced  by 
notice  to  his  assignor.* 

In  Behee  v.  The  Bank  of  New  York  (1  Johns.  529),  Chancellor 
Kent  attempted  to  sustain  the  distinction  between  latent  equities 
and  equities  of  the  obligor,  and  he  was  overruled,  Judges  Spencek 
and  Tompkins  both  disagreeing  with  him.  He  afterward  re- 
affirmed the  doctrine  in  Murray  v.  Lylburn  (2  Johns.  Ch.  441), 
and  in  Livingston  v.  Dean  (2  Johns.  Ch.  479).  It  is  not  clearly 
defined  what  a  latent  equity  is,  and  the  phrase  could  hardly  be 
taken  as  a  safe  guide,  even  if  the  distinction  between  patent 
equities  and  latent  equities  could  be  maintained.  In  the  case  of 
BiisJi  V.  Lathrop  (22  N.  Y.  535),  it  was,  indeed,  determined, 
after  a  very  elaborate  examination  of  the  authorities  by  Judge 
Denio,  that  the  distinction  had  no  foundation  in  our  jurispru- 
dence.^ 

§  337.  Equities  of  third  persons  claiming  rights  in  the  property. 
— Upon  general  principles,  a  mortgagor  can  only  charge  the 
estate  to  the  extent  of  his  interest  in  it,  and  the  mortgagee  can 
transfer  only  such  interest  as  he  receives.  The  presumption, 
therefore,  is  that,  as  between  the  equities  of  persons  claimiug  in- 
terests in  or  liens  upon  lands,  the  one  which  is  prior  in  fime  is 
also  prior  in  right,  and  that  an  assignee  of  a  mortage  stands 
exactly  in  the  position  of  his  assignor,  whether  the  rights  of  that 
position  were  known  to  him  at  the  time  of  receiving  the  assignment 
or  not.  Those  cases  in  which  the  assignee  of  a  mortgage  acquires 
a  priority  over  other  rights  in  the  estate  which  was  not  possessed 
by  his  assignor,  are  exceptions  to  the  general  rule,  and  such  priority 
is  derived  in  most,  if  not  in  all  cases,  from  the  provisions  of  the 
recording  acts,  or  from  the  equitable  doctrine  of  estoppel.® 

§  338.  A  review  of  some  of  the  cases  in  which  such  questions' 
have  arisen  may  be  useful. 

In  Van  Rensselaer  v.  Stafford  (Hopk.  ,569,  affi'd  on  appeal  in 
9  Cow.  316),  one  Van  Dusen  sold  to  W.  lands  which  he  had 
bought  of  Van  Rensselaer,  and  for  which  he  was  partly .  indebted 
to  V.  E.,  and  took  from  W.  two  mortgages  of  equal  date,  intend- 

4  Jackson  v.  Henry,  10  Johns.  185;  5  Mickles   v.   Townsend,    18   N.   Y. 

Jackson  v.  Van  Valkenburg,   8  Cow.  580. 

260;  Varick  v.  Briggs,  6  Paige,  323;  6  Mickles   v.   Townsend,   18   N.   Y. 

Fort  V.  Burch,  5  Den.   187;   Bush  v.  580. 
Lathrop,  22  N.  Y.  549. 
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ing  that  one  should  have  priority  and  be  assigned  to  V.  R.  for 
the  original  purchase  money  due  to  him.  The  mortgages  were 
registered  concurrently,  but  one  of  them  was  soon  after  assigned 
to  V.  E,.  Afterward  V.  D.  assigned  the  other  to  Stafford  in 
good  faith,  for  value,  without  notice  of  V.  E.'s  intended  priority. 
It  was  held  that  Stafford  stood  in  the  place  of  V.  D.,  and  held  his 
mortgage  subject  to  all  the  equity  which  V.  E.  had  against  V.  D., 
and  V.  E.'s  mortgage  was  declared  to  have  a  priority. 

In  Greene  v.  Deal  (4  Hun,  703),  two  bonds  and  mortgages  of 
the  same  date  were  executed  upon  the  same  property  for  the  pur- 
chase money.  It  was  intended  by  the  parties  that  they  should 
be  equal  as  to  priority.  They  were  recorded  on  the  same  day, 
but  one  was  recorded  at  a  later  time  than  the  other.  After  the 
recording  of  both  of  the  mortgages,  the  one  which  had  first  been 
recorded  was  assigned  to  a  purchaser  who  paid  value,  and  who  had 
no  notice  of  the  agreement  that  the  mortgages  should  be  equal  as 
to  priority.  The  Supreme  Court,  at  General  Term  (4  Hun,  703), 
held  that  the  assignee  might  avail  himself  of  the  earlier  recording 
of  his  mortgage,  and  that  it  was  a  prior  lien  to  the  other ;  but  the 
Court  of  Appeals  reversed  this  decision,  and  decided  that  the  as- 
signee of  the  mortgage  was  bound  by  the  parol  agreement  which 
had  been  made  by  his  assignor  with  the  owner  -of  the  other  in- 
cumbrance.^ Aside  from  the  recording  acts,  the  assignee  took  his 
mortgage  subject  to  the  equities  between  his  assignor  and  the 
other  mortgagee;  and  there  was  nothing  to  estop  the  other 
mortgagee  from  asserting  his  rights,  as  he  did  nothing  to 
induce  the  assignee  to  purchase,  and  did  not,  by  any  act  or 
omisssion,  mislead  him.  The  recording  act  did  not  affect  the 
rights  of  the  parties,  as  that  only  applies  to  subsequent  incum- 
brances which  are  first  recorded,  and  neither  mortgage  was  a 
subsequent  conveyance  to  the  other,  both  being  executed  at  the 
same  time.  The  only  effect  of  the  recording  of  an  assignment 
of  a  mortgage  is  to  protect  the  assignee  against  a  subsequent  sale 
of  the  mortgage  itself,  the  recording  act  only  applying  to  suc- 
cessive purchasers  from  the  same  sellers.*  The  assignee  of  the 
mortgage  first  recorded  was  held  not  to  have  gained  any  rights  by 
his  assignment  as  against  the  owner  of  the  other  mortgage,  except 
such  as  had  been  possessed  by  his  assignor.^ 

7  Greene  v.  Warnick,  64  N.  Y.  220.  9  Greene  v.  Warnick,  64  N.  Y.  220. 

SPurdy  v.   Huntington,  42   N.   Y.     334. 
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In  Delancey  v.  Stearns  (66  N.  Y.  157),  B.  took  a  mortgage  in 
payment  of  an  antecedent  debt,  and  without  relinquishing  any 
security  or  giving  any  new  consideration.  B.  had  notice  at  the 
time  of  an  unrecorded  mortgage  on  the  same  premises.  Subse- 
quently B.  assigned  the  mortgage  for  value  to  E.,  who  had  no 
notice  of  the  unrecorded  mortgage.  It  was  held  by  the  Court  of 
Appeals  that  E.  stood  in  no  better  position  than  B.  as  to  such 
unrecorded  mortgage,  and  that  although,  on  the  question  of  notice, 
the  bona  fide  assignee  of  a  mortgage  for  value  may  stand  in  a  bet- 
ter position  than  the  mortgagee,  he  cannot  on  the  question  of 
the  consideration  of  the  mortgage,  either  as  between  himself  and 
the  mortgagor  or  third  persons. 

In  Crane  v.  Turner  (67  W.  Y.  437),  Pierce  had  executed  a 
mortgage  upon  premises  of  which  he  had  possession  under  a 
contract  of  sale,  and,  after  the  receipt  of  a  deed,  he  conveyed  the 
premises  and  received  from  the  grantee,  who  had  notice  of  the 
prior  mortgage,  a  mortgage  for  part  of  the  purchase  money. 
Pierce  then  assigned  his  mortgage  to  the  defendant  Turner,  as- 
suring him  that  it  was  the  first  lien.  In  an  action  to  foreclose 
the  mortgage.  Turner  claimed  that  his  mortgage  was  entitled  to 
priority.  Both  mortgages  having  been  duly  recorded,  it  was  held 
that,  as  Pierce  would  .be  estopped  from  claiming  a  priority  if  he 
had  retained  the  mortgage,  his  assignee  had  no  superior  right,  and 
was  also  estopped,  and  that  the  recording  act  did  not  aid  the 
defendant. 

In  Sank  for  Savings  v.  Franh  (56  How.  Pr.  40'3;  45  N.  Y. 
Super.  [13  J.  &  S.J  404),  a  mortgagee  had  executed  an  agree- 
ment postponing  the  lien  of  his  security  to  a  junior  mortgage.  He 
subsequently  sold  the  mortgage  to  a  person  whose  attorney,  in  the 
course  of  investigating  the  title,  learned  of  this  agreement,  and  it 
was  therefore  held  binding  upon  him. 

In  S chafer  v.  Beilly  (50  N.  Y.  61),  a  mortgage  was  made 
without  consideration,  to  be  sold  by  the  mortgagee  for  the  benefit 
of  the  mortgagor,  and  it  was  duly  recorded.  Subsequent  to  the 
record  of  the  mortgage,  a  mechanic's  lien  upon  the  property  was 
perfected.  After  the  perfecting  of  the  mechanic's  lien  a  pur- 
chaser of  the  mortgage  received  an  assignment  of  it,  and  paid  a 
valuable  consideration  therefor,  relying  upon  a  sworn  statement 
of  the  mortgagor  (untrue  in  fact)  that  the  mortgage  was  a  valid 
security  for  the  whole  amount  secured  by  it,  and  that  the  money 
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was  advanced  by  the  mortgagee  for  it.  It  was  held  that  the 
mortgage  became  valid  only  because  of  the  estoppel  of  the  mort- 
gagor, and  that  its  lien  commenced  at  that  time;  that  the  holder 
of  the  mechanic's  lien  was  not  bound  or  prejudiced  by  the  acts 
of  the  mortgagor  subsequent  to  the  time  when  his  rights  vested, 
and  that  his  equities  were  superior  to  those  of  the  assignee  of  the 
mortgage.^" 

It  may  properly  be  said  that  the  principles  of  these  cases 
do  not  afford  encouragement  to  purchasers  of  mortgage  securi- 
ties. 

§  339.  Curious  questions  will  be  presented  in  connection  with 
negotiable  promissory  notes  secured  by  mortgages,  as  between  the 
indorsees  or  transferees  of  such  notes  (whose  rights  were  per- 
fected subsequently  to  the  perfecting  of  a  lien  upon  or  a  convey- 
ance of  the  mortgaged  premises),  and  the  lienor  or  grantee.  As 
against  the  maker  of  the  note  the  indorsee  will  acquire  a  perfect 
title  free  of  all  defenses;  ^^  but  it  does  not  at  all  follow  that  if  a 
valid  lien  is  obtained  upon  the  land  before  the  note  comes  into  the 
hands  of  a  bona  fide  purchaser,  the  holder  of  the  lien  may  not 
assert  any  of  the  defenses  which  existed  against  the  note  at  the 
time  his  right  accrued,  in  order  to  protect  his  title. 

§  340.  Equities  of  third  persons  claiming  rights  in  the  mortgage. 

— If  the  validity  of  the  mortgage  be  conceded,  and  if  there  be  no 
questiou  as  to  its  priority  of  lien,  there  may  still  be  question  as  to 
the  title  of  the  mortgagee  to  it,  and  of  his  right  to  assign  it.  A 
debt  secured  by  mortgage  is  an  article  of  personal  property,  and 
an  assignment  of  it  will,  for  most  purposes,  be  judged  by  the  same 
rules  which  control  transfers  of  other  choses  in  action.  If  the 
mortgagee  shall  have  parted  with  the  title  to  one  person,  he  can- 
not thereafter  confer  a  title  on  another;  ^^  but  there  are  cases 
where  the  true  ovimer  of  a  mortgage  may,  by  allowing  another  per- 
son to  hold  the  apparent  title,  confer  upon  him  the  power  of 
conveying  it. 

§  341.  The  following  cases  will  illustrate  the  rules  which  gov- 
ern in  this  class  of  questions: 

10  See  also  Trustees  of  Union  Col-  (T.  &  C.)  128;  1  Hun,  566;  Carpen- 
lege  V.  Wheeler,  61  N.  Y.  88;  Mul-  ter  v.  Longan,  16  Wall.  (U.  S.)  271; 
lison's  Estate,  68  Pa.  St.  212.  Longan  v.   Carpenter,   1   Col.  J.  205. 

11  Gould  V.  Marsh,  4  N.  Y.  Sup.  12  Kellogg  v.  Smith,  26  N.  Y.  18, 
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In  Covell  V.  The  Tradesmen's  Bank  (1  Paige,  131),  Covell  had 
a  sealed  note  for  $2,425  against  Hunt,  payable  to  himself  in  a 
year.  He  borrowed  $100  of  MuUins,  and  pledged  the  note  to 
secure  it,  indorsing  his  name  in  blank.  M.  being  indebted  to 
the  Tradesmen's  Bank  in  $2,600,  and  pretending  to  own  the 
note,  transferred  it  to  the  bank  in  payment  of  $1,000  of  that  debt, 
and  received  the  balance  of  the  note  in  money.  He  indorsed  the 
note  in  blank,  and  delivered  it  to  the  bank.  All  this  was  within 
two  months  after  the  sealed  note  was  given.  Covell  having  paid 
M.  in  full,  claimed  the  note  of  the  bank,  and  it  was  held,  that  hav- 
ing both  the  prior  equity  and  the  legal  title,  he  was  entitled  to 
the  note. 

In  Poillon  v.  Martin  (1  Sandf.  Ch.  509),  Poillon,  who  was  the 
owner  of  a  mortgage,  sold  and  transferred  it  to  the  managing 
clerk  of  Williams,  who  was  his  solicitor  and  confidential  adviser,' 
for  worthless  notes  of  a  county  bank,  being  persuaded  to  make  the 
sale  in  part  by  the  conduct  of  W.  A  few  days  after,  the  first  as- 
signment was  destroyed,  and  a  new  one  was  made  by  P.  to  B.,  for 
the  benefit  of  W.  After  this,  J.  bought  the  mortgage  from  W.  in 
good  faith,  for  value  paid,  without  notice,  and  received  an  assign- 
ment from  B.  It  was  held,  that  the  transfers  t9  W.'s  clerk  and  to 
his  friend  for  his  benefit  were  void,  because  of  the  confidential  re- 
lation between  him  and  P.  It  was  further  held,  that  J.  was  not 
protected  as  against  P.'s  prior  equities,  and  that  he  must  lose  the 
mortgage  which  he  had  innocently  purchased. 

In  Sweet  v.  Van  Wych  (3  Barb.  Ch.  647),  it  is  said  that  where 
a  bond  and  mortgage  are  assigned  as  security  for  debt,  a  sub- 
sequent assignee  takes  the  same,  subject  to  the  right  of  the  original 
assignor  to  redeem  the  securities,  upon  paying  the  amount  of  the 
loan  for  v*hich  such  bond  and  mortgage  was  pledged,  with  interest, 
it  does  not  appear,  in  this  case,  whether  the  assignee  was  or  was 
not  a  honaVfide  purchaser  without  notice. 

In  BusMv.  Lathrop  (22  K  Y.  535),  a  mortgage  for  $1,400 
and  interest  was  assigned  as  collateral  security  for  $268.20,  by 
an  instrumebit  absolute  upon  its  face,  with  a  consideration  ex- 
pressed of  $S68.20.  The  assignee  afterward  transferred  it  for 
its  full  valueL  and  the  question  was  presented  as  to  whether  the 
final  assignee\eould  hold  the  mortgage  for  its  full  amount.  The 
authorities  ware  quite  fully  reviewed  by  Dehtio^  J.,  and  it  was 
held,  by  a  divided  court,  that  the  holder  of  the  mortgage  was 
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bound  by  tbe  condition  for  redemption,  and  that  the  equity  of 
the  assignor  was  not  destroyed  by  the  assignment.^* 

§  342.  A  similar  question  was,  however,  presented  in  Moore  v. 
The  Metropolitan  National  Banh  (55  N.  Y.  41 ;  14  Am.  E.  173), 
and  the  principle  in  Bush  v.  Lathrop  was  there  repudiated  and 
overruled.  The  distinction  between  patent  and  latent  equities 
was  not  relied  upon,  but  it  was  held  that  where  a  person  has  con- 
ferred upon  another  an  apparently  valid  title  to  a  chattel,  he 
ought,  equitably,  to  be  precluded  from  asserting  his  title  against  a 
bona  fide  purchaser  from  such  apparent  owner  upon  the  faith  of 
the  title  which  he  had  apparently  given.  Another  reason  was  that 
were  the  rule  otherwise,  it  would  afford  opportunities  for  tbe 
perpetration  of  frauds  upon  the  purchasers  from  such  apparent 
owners.  Where  one,  known  to  be  the  owner  of  chattels,  delivers 
them  to  another,  together  with  an  absolute  written  transfer  of  all 
his  title  thereto,  he  thereby  enables  him  to  hold  himself  out  as 
owner,  and  as  such,  obtain  credit  upon  and  make  sales  of  the 
property ;  and  if,  after  he  had  so  done,  the  owner  was  permitted 
to  come  in  and  assert  his  title  against  those  dealing  upon  the  faith 
of  these  appearances,  the  dishonest  might  combine  and  practice  the 
grossest  frauds.  Another  reason  is  that  such  a  case  is  a  proper 
one  for  the  application  of  the  legal  maxim  that,  where  one  of  two 
innocent  parties  must  sustain  a  loss  from  the  fraud  of  a  third, 
such  loss  shall  fall  upon  the  one,  if  either,  whose  act  has  enabled 
such  fraud  to  be  committed. 

§  343.  These  principles  had  been  applied  in  McNeil  v.  The  Tenth 
National  Banh  (46  IT.  T.  325;  7  Am.  E.  341),  to  a  case  where 
the  transfer  was  of  shares  of  stock  in  an  incorporated  company, 
and  in.  Moore  v.  The  Metropolitan  National  Bank  (supra),  they 
were  held  to  apply  with  all  of  their  force  to  choses  in  action. 
There  is  no  reason  why  the  owner  of  a  horse  or  of  bank  shares, 
who  has  given  to  another  a  transfer  of  all  his  right  thereto  for 
some  other  purpose  than  of  passing  the  title,  should  be  precluded 
as  against  a  bona  fide  purchaser  from  such  person,  from  asserting 
his  title,  while,  under  the  same  state  of  facts,  he  may  reclaim  from 
such  purchaser  a  bond  and  mortgage  or  a  certificate  of  indebted- 
ness. As  to  the  former,  he  is  estopped,  and  as  to  the  latter,  the 
innocent  purchaser  will  also  be  protected.-'* 

ISKamena  v.   Huelbig,   23   N.   J.  14  See  Cutts  v.  Guild    (57  IT.  Y. 

Eq.  78..  229),  in  which  the  doctrine  of  Bush 
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A  similar  principle  was  declared  in  Dillaye  v.  The  Commer- 
cial Bank  of  Whitehall  (51  N.  Y.  345),  in  which  it  was  de- 
termined that  where  a  trustee  is  clothed  with  full  power  to 
manage  and  control  the  trust  estate,  an  assignment  by  him  of  a 
mortgage  impressed  with  the  trust  to  a  hona  fide  purchaser  or 
pledgee,  cannot  be  impeached  by  cestui  qwe  trust. 

§  344.  In  First  National  Bank  of  Corry  v.  Stiles  (22  Hun,  339), 
a  bond  and  mortgage  for  $10,000  had  been  made  by  McKay  ta 
Nash  on  an  arrangement  by  which  they  were  to  be  sold  by  Nash 
and  the  proceeds  applied  to  the  payment  of  certain  drafts  drawn  by 
McKay  on  Nash  and  accepted  by  him  for  the  accommodation  of 
McKay.  Instead  of  selling  them  they  were  assigned  by  Nash  to 
the  Union  Banking  Company  in  part  as  security  for  past  in- 
debtedness, and  the  bank  relying  upon  the  assignment  at  the 
same  time  discounted  other  paper  for  said  Nash  to  an  amount  ex- 
ceeding $10,000,  the  proceeds  of  which  were  applied  in  taking  up 
paper  previously  discounted  for  said  Nash  by  said  assignees  upon 
which  Nash  and  other  parties  were  liable.  The  plaintiff,  as  the 
owner  of  one  of  the  drafts  which  was  to  have  been  paid  by  the 
mortgage,  brought  the  action  against  the  defendant,  as  trustee  of 
the  Union  Banking  Company,  to  restrain  the  enforcement  of  the 
mortgage.  It  was  held  that  the  assignment  was  sufficient,  that 
the  Union  Banking  Company  acquired  title  to  the  bond  and  mort- 
gage thereby,   and  that  the  action  could  not  be  sustained. 

§  345.  When  real  or  personal  property  is  obtained  from  one  by 
fraud  upon  the  purchase  thereof,  and  the  vendor  thus  intentionally 
parts  with  the  title,  the  vendee  can  always  by  a  sale  to  a  hona 
Ude  purchaser  for  value,  give  a  good  title  as  against  the  vendor. 
So,  where  a  conveyance  of  real  estate  was  obtained  by  fraud  and 
the  grantee  mortgaged  the  property  and  the  mortgage  was  there- 
after purchased  by  a  person  having  no  notice  of  the  fraud  and 
for  value,  it  was  held  that  it  could  be  enforced.^' 

A  hona  fide  assignee  of  a  mortgage  is  entitled  to  hold  it  as 
against  the  original  assignor,  who,  by  placing  it  in  his  agent's 

V.  Lathrop  was  approved  by  the  Com-  K.  Y.  23,  30 ;   Simpson  v.  Del  Hoyo, 

mission  of  Appeals.     See  also  to  the  94  N.  Y.  189. 

same  effect,  Trustees  of  Union  College  15  Cornell   v.    Maltry,    165    N.    Y. 

V.    Wheeler,    61    N.    Y.    88,    affi'g    59  557;   59  N.   E.  291;   Simpson  v.  Del 

Barb.    585;     Clarke    v.    Roberts,    25  Hoyo,  94  N.  Y.   189. 

Hun,   86;    Westbrook  v.   Gleason,   79 
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hands,  assigned  in  blank  or  for  a  particular  purpose,  gave  such 
agent  an  opportunity  to  commit  a  fraud  upon  him.'®  But  a  per- 
son taking  such  assignment  as  security  for  an  antecedent  debt  is 
not  a  bona  fide  assignee  for  this  purpose." 

A  mortgage  executed  to  defraud  creditors  will  be  good  in  the 
hands  of  a  bona  fide  assignee  for  value.'* 

§  346.  Limitations  of  last-mentioned  rule, — The  cases  of  Mc- 
Neil V.  The  Tenth  National  Bank  (supra)  and  Moore  v.  The 
Metropolitan  National  Bank  (supra)  do  not  either  of  them  in- 
terfere with  the  well-settled  rule  that  the  purchaser  of  a  chose  in 
action  takes  it  subject  to  the  equities  between  the  original  parties. 
These  cases  only  have  application  where  the  security  is  valid  at 
its  inception  and  the  apparent  ownership  has  been  conferred  by 
assignment  from  the  owner.  In  such  case  such  owner  is  estopped 
from  aserting  his  title  against  a  bona  fide  purchaser  for  value, 
who  purchased  upon  the  faith  of  such  apparent  absolute  owner- 
ship. The  equities  of  mortgagors  are  in  no  way  affected  by  those 
decisions.'® 

The  title  of  a  bond  and  mortgage  does  not  pass  under  an  as- 
signment which  is  neither  delivered  to  nor  accepted  by  the  as- 
signee, though  it  be  recorded.  So,  where  an  assignment  of  a 
mortgage  was  made  as  a  collateral  security  and  was  recorded,  but 
was  never  delivered,  the  original  bond  and  mortgage  remaining  in 
the  hands  of  the  mortgagor,  who  continued  to  collect  and  receipt 
for  the  interest  in  his  own  name;  and  the  mortgagee  assigned 
them  again  to  a  purchaser  for  value,  the  second  assignee  was  held 
to  have  the  better  title.^" 

In  Reid  v.  Sprague  (9  Hun,  30),  a  mortgage  was  held  in  trust 
for  the  use  of  a  lunatic  for  her  life,  with  remainder  to  the  mort- 
gagee. The  mortgage  was  a  part  of  the  purchase  money  on  a  sale 
of  a  portion  of  the  trust  estate,  and  the  nature  of  the  trust  did 
not  appear  upon  its  face.     The  mortgage  was  assigned  as  security 

16  Putnam  v.  Clark,  29  N.  J.  Eq.  ISMahonfiy  v.  Mc Walters,  3  App. 
412;  Grocers'  Bank  v.  Neet,  29  N.  J.  Div.  248;  38  N.  Y.  Supp.  256;  De 
Eq.  449 ;  Jacobson  v.  Dodd,  32  N.  J.  Witt  v.  Van  Sickle,  29  N.  J.  Eq.  209. 
Eq.  403.  19  Davis    v.    Bechstein,    69    N.    Y. 

17  Hubbell,  Hall  &  Randall  Co.  v.  440. 

Brickman,  64  Misc.  R.  370;  118  N.  Y.  20  Brown  v.  Johnston,  7  Abb.  N. 

Supp.  340,  affi'd  139  App.  Div.  911;       C.  188. 
123    N.    Y.    Supp.    1121;     Blunt    v. 
Norris,  123  Mass.  55. 
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for  a  debt,  and  it  was  held  that  the  assignee  occupied  precisely  the 
position  of  the  assignor,  and  that  a  court  of  equity  might  enforce 
the  trust  against  him. 

§  347.  Rules  for  determining  what  equities  are  destroyed  by  as- 
signment.— The  following  propositions  appear  to  be  sustained  by 
the  decisions  already  cited : 

1.  The  assignment  of  a  bond  and  mortgage  operates  as  a  grant 
or  transfer  of  the  interest  of  the  assignor  in  the  debt  or  obligation, 
and  in  the  land  as  security  therefor.  This  is  all  that,  in  any 
event,  or  under  any  circumstances,  can  be  received  by  the  assignee 
from  the  assignor. 

2.  The  assignee  may  acquire  the  rights  of  third  persons,  either 
under  the  recording  acts,  because  the  rights  of  such  third  persons 
did  not  appear  upon  the  public  records  when  a  positive  rule  of  law 
requires  that  they  should  so  appear,  or  because  such  third  persons 
have  by  their  actions  or  by  their  omitting  to  act,  rendered  it  in- 
equitable that  they  should  assert  their  rights  as  against  him.  In 
either  case,  the  rights  of  the  assignee  may  be  said  to  depend  upon 
an  estoppel  against  the  persons  whose  rights  are  cut  off  for  his 
benefit.  Such  an  estoppel  operates  as  an  equitable  grant,  and 
the  rights  which  are  acquired  by  the  assignee,  and  which  were  not 
possessed  by  the  assignor,  depend  upon  such  estoppel  or  equitable 
grant,  and  not  upon  the  assignment. 

3.  The  liability  of  the  mortgagor  upon  his  bond  for  the  debt  is 
inherited  by  his  personal  representatives,  no  matter  in  whose  hands 
the  obligation  may  be,  and  he  may  render  a  void  bond  or  obliga- 
tion binding  upon  himself  and  them  in  the  hands  of  a  purchaser  of 
it,  by  acts  which  render  it  dishonest  to  deny  that  it  is  so.  In  the 
same  way  he  may,  so  long  as  the  land  continues  to  be  his,  bind  the 
land  by  the  mortgage  by  way  of  estoppel,  and  thereby  cut  off  a 
defense  which  might  otherwise  be  made;  and  such  estoppel  will 
bind  him  and  those  who  acquire  interests  in  the  land  under  him 
subsequent  thereto.  But  it  will  not  bind  interests  which  vested 
previous  to  such  estoppel,^^  and  the  owners  of  interests  which 
had  previously  vested  can  only  have  their  property  taken  away 
from  them  by  some  act  or  neglect  of  their  own,  as,  for  instance, 
by  omitting  to  record  the  instruments  upon  which  their  rights 
depend,  when  the  law  requires  that  they  should  be  recorded. 

21  Schafer  v.  Eeilly,  50  N.  Y.  61. 
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4.  When  questions  arise  as  to  the  title  to  the  mortgage  itself, 
all  the  claimants  agreeing  with  regard  to  its  validity,  such  ques- 
tions are  to  be  decided  upon  the  same  principles  which  would 
govern  if  the  subject  of  the  controversy  were  a  horse  or  any  other 
chattel,  except  that  the  recording  acts  are  to  be  considered  in  the 
cases  to  which  they  may  apply. 

§  348.  When  mortgagor  will  be  estopped  from  defending  against 
assignee — Since  an  assignee  of  a  mortgage  takes  it  subject  not 
only  to  all  equities  of  the  parties  to  it,  but  to  equities  which  third 
persons  could  enforce  against  the  assignor,^^  and  since  a  mort- 
gage carries  with  it  no  conclusive  presumption  of  validity,  it  is 
never  safe  to  take  an  assignment  of  a  mortgage  without  first  mak- 
ing inquiry  of  the  parties  who  might  possibly  have  some  claim 
or  defense  against  it,  as  to  their  rights.  If  this  inquiry  be  made 
in  good  faith,  the  answers  in  relation  to  the  instrument  are  con- 
clusive as  against  the  parties  making  them,  and  all  persons  after- 
ward claiming  under  such  parties,  in  favor  of  the  person  making 
the  inquiry  and  acting  upon  the  information  received,  by  way 
of  estoppel.^  ^ 

If  the  mortgagor  states  to  a  person  about  taking  an  assignment 
that  the  mortgage  is  valid  and  free  from  defenses,  and  if  such 
person  believes  such  statement  to  be  true,  and  if  he  acts  upon  it 
in  good  faith,  it  will  protect  him,  even  though  the  mortgage  be 
void  for  usury.  ^* 

§  349.  Estoppel  a  protection  to  extent  only  of  consideration. — 
The  rule  which  enforces  an  estoppel  in  pais  is  an  equitable  one, 

22Mertens  v.  Wakefield,  35  Misc.  How.   Pr.  231.     See  also  Sweeney  v. 

E.  501;  71  N.  Y.  Supp.  1062.  Williams,  36  N.  J.  Eq.  627. 

23  Union    Dime    Savings    Inst.    v.  24  Mason    v.    Anthony,    3    Keyes, 

Welmot,    94    N.    Y.    221;    Payne    v.  609;    Real  Estate  Trust  Co.   v.   Sea- 

Burnham,  2  Hun,  143;  4  N.  Y.  Sup.  greave,  49  How.  Pr.  489;  L'Amoreaux 

(T.  &  C.)   678;  62  N.  Y.  69;  Eitel  v.'  v.  Visseher,  2  N.  Y.  278;  Nichols  v. 

Bracken,  6  J.  &  S.  7;  Watson  v.  Mc-  Nussbaum,     10     Hun,     214;     Smyth 

Laren,     19     Wend.     557;     Lesley    v.  v.  Munroe,  19  Hun,  550;  Eeal  Estate 

Johnson,   41   Barb.  359;   Ferguson  v.  Trust  Co.  v.  Rader,  53  How.  Pr.  231; 

Hamilton,    35    Barb.    427;    Clark    v.  Weil  v.  Fischer,  42  N.  Y.  Supr.    (10 

Sisson,     5     Duer,     408;     Fleischman  J.  &  S.)   32;   Smyth  v.  Lombardo,  15 

V.   Stern,   24   Hun,   265,   afii'd   90   N.  Hun,   415;    Barnett  v.   Zacharias,  24 

Y.  110;   Carpenter  v.  O'Dougherty,  2  Hun,    304;     Piatt    v.    Newcomb,    27 

T.  &  G.  427;  Kelley  v.  Seott,  4  N.  Y.  Hun,  186;  Payne  v.  Burnham,  62  N. 

595;  Hirsch  v.  Trainer,  3  Abb.  N.  C.  Y.    69;    Ahem   v.   Goodspeed,   72   N. 

274;    Grissler   v.    Powers,    81    N.   Y.  Y.    108;    Riggs  v.   Pursell,   89  N.   Y. 

57;  53  How.  Pr.  194;  37  Am.  R.  475;  608;  Weyh  v.  Boylan,  85  N.  Y.  394! 
Real  Estate  Trust  Co.  v.  Rader,  53 
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and  should  not  be  subverted  to  the  assisting  of  oppression,  and 
there  is  neither  reason  nor  justice  in  the  enforcing  of  a  rule  of 
ethics  to  enable  the  recovery  of  usurious  profits.  If  a  person  at- 
tempted, by  the  construction  of  an  estoppel,  to  enforce  a  void 
mortgage  of  $1,000  purchased  for  $100,  it  should  be  permitted 
upon  some  other  ground  than  the  principles  of  morality  and  good 
conscience.  These  principles  would  denounce  it  as  oppression  and 
extortion,  and  courts  should  be  cautious  not  to  establish  an  iron 
rule,  the  practical  operation  of  which  subverts  the  very  principle 
upon  which  it  is  based.  Tor  these  reasons  an  estoppel  will  not 
operate  to  enable  the  purchaser  of  a  mortgage  to  make  a  specula- 
tion out  of  the  falsehood  of  the  mortgagor,  and  it  will  only  pro- 
tect him  to  the  extent  of  the  amount  of  money  actually  advanced 
by  him-  upon  the  faith  of  the  mortgagor's  statement  as  to  the 
validity  of  the  security,  with  legal  interest.  ^^ 

§  350.  Form  of  statement  to  create  estoppel. — To  create  an 
estoppel,  it  is  necessary  that  the  statement  be  made  to  the  person 
about  to  act  upon  it,  and  with  intent  that  he  shall  do  so.  Every 
mortgage  or  other  written  obligation  of  indebtedness  contains 
within  itself  a  statement  of  facts  which  imports  validity,  but  the 
statement  does  not  prevent  the  person  promising  from  availing 
himself  of  any  valid  defense;  for  the  declaration  falls  with  the 
contract.^®  But  where  a  certificate  is  made  by  a  mortgagor  in 
such  form  as  to  be  an  open  letter  to  every  person  contemplating 
the  purchase  of  the  security,  expressly  declaring  its  validity,  he 
will  be  bound  to  the  truth  of  his  statements  in  favor  of  any  per- 
son who  may  have  relied  upon  them,  even  though  such  certificate 
bears  the  same  date  as  the  mortgage.^ '^ 

§  351.  The  statement  must  have  been  acted  upon. — ^An  estoppel 
in  pais  is  defined  to  be  "  an  admission  or  statement,  made  by  one 
individual,  intended  to  influence  the  conduct  of  another  with 
whom  he  is  dealing,  and  actually  leading  him  into  a  line  of  con- 
duct which  must  be  prejudicial  to  his  interests,  unless  the  party 
making  the  admission  or  statement  be  cut  off  from  the  power  of 

25  Payne  V.  Burnham,  62  N.  Y.  69,  Sisson,  22  N.  Y.  312;  Weyh  v. 
rev'g  4  N.  Y.  Sup.     (T.  &  C.)   78;  2      Boylan,  85  N.  Y.  394. 

Hun,   143;  Norris  v.  Wood,  14  Hun,  27  Weyh  v.  Boylan,  85  N.  Y.  394, 

196.  401;  Mechanics'  Bank  of  Brooklyn  v. 

26  Mechanics'  Bank  v.  N.  Y.  &  K.  Townsend,  29  Barb.  569. 
H.  R.  R.  Co.,  13  N.  Y.  638;  Clark  v. 
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retraction."  ^*  In  sucli  a  case  it  would  be  against  good  con- 
science and  a  fraud,  to  deny  the  truth  of  the  statement  thus  made 
and  acted  upon ;  and  this  is  the  point  upon  which  the  question  of 
estoppel  turns.  ^^ 

An  indispensable  requisite  of  an  estoppel  in  pais  is  that  the 
conduct  or  representation  was  intended  to,  and  did  in  fact,  in- 
fluence the  other  party  to  his  injury.  It  is  not  sufficient  that  a 
person  is  made  to  believe  that  an  estoppel  will  be  made  in  the 
future.®" 

§  352.  The  statement  must  be  believed. — By  an  estoppel  a  man's 
mouth  is  closed  so  as  to  prevent  him  from  showing  the  truth, 
and  the  law  will  only  enforce  it  when  the  rule  of  policy  is  also 
a  plain  rule  of  morals.  The  doctrine  of  estoppel  in  pais  rests 
upon  equity,  good  conscience,  and  honest  dealing;  it  is  hot  suf- 
ficient that  the  statement  was  believed  to  be  a  protection  as  a  mat- 
ter of  law,  but  the  facts  stated  must  be  believed  and  relied  on, 
and  a  change  of  position  must  be  induced  by  such  reliance  on 
their  truth.®^  No  mere  form  will  work  an  estoppel;  and  if  the 
person  inquiring,*^  or  his  agent  in  the  special  transaction,^*  have 
knowledge  of  the  facts,  a  statement  made  for  the  purpose  of  afford- 
ing him  legal  protection  will  not  answer.  If  he  does  not  believe 
the  statement  to  be  true,  it  will  not  protect  him.®*  A  statement 
that  a  mortgage  is  valid,  is,  therefore,  no  protection  to  a  party  to 
the  transaction  out  of  which  the  defense  arose, ®^  even  though  he 
received  the  statement  and  acted  upon  it,  believing  that  it  would 
afford  him  protection.®® 

§  353.  The  statement  must  be  fairly  obtained,  without  any  trick 
or  fraud,  since  one  who  claims  the  protection  of  an  equitable  rule, 

28Dezell   v.    Odell,    3    Hill,    219;  18  N.  Y.   394;    Lawrence  v.   Brown, 

Reynolds  v.  Lounsbury,   6  Hill,  534.  5  N.  Y.   (1  Seld.)  401. 

29  Baker  v.  The  Union  Mutual  Ins.  34  Keeler  v.  Davis,  5  Duer,  507 ; 
Co.,  43  N.  Y.  283.  Lawrence   v.    Brown,    5   N.    Y.   394; 

30  Payne  v.  Burnham,  62  N.  Y.  69.  Chautauqua  Bank  v.  White,  6  N.  Y. 

31  Welland  Canal  v.  Hathaway,  8  236;  Jewett  v.  Miller,  10  N.  Y.  402; 
Wend.  483;  Shapley  v.  Abbott,  42  N.  Eitel  v.  Bracken,  6  J.  &  S.  7. 

Y.  443.  35  Van  Sickle  v.  Palmer,  2  N.  Y. 

32  Shapley  v.  Abbott,  42  N.  Y.  Sup.  (T.  &  C.)  612;  Breunich  v. 
443;  Kneettle  v.  Newcomb,  31  Barb.  Weselmann,  49  N.  Y.  Super.  (17  J. 
169.  &  S.)   31. 

33Hutchins  v.  Hebbard,  34  N.  Y.  36  Eitel  v.  Bracken,  6  J.  &  S.  7; 

24;    Plumb  y.   Cattaraugus  Ins.   Co.,      Shapley  v.  Abbott,  42  N.  Y.  443. 
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must  himself  act  equitably.^ '^  It  is  therefore  desirable  that  a  per- 
son who  intends  to  rely  upon  such  a  statement  should  be  satisfied 
that  its  meaning  is  well  understood  by  the  person  who  is  making 
it,  and  that  he  should  be  able  to  prove  that  his  conduct  was  such 
as  to  exclude  all  presumption  of  unfairness  or  of  artifice  on  his 
part.  If  he  himself  does  nothing  which  ought  to  mislead,  the 
person  with  whom  he  deals  will  not  be  allowed  to  mislead  or  to 
defraud  him,  and  will  be  held  to  the  truth  of  the  statement. 
The  statement  will  in  such  a  case  be  held  to  operate  as  an 
estoppel,  even  though  it  is  signed  by  a  person  who  does  not  un- 
derstand the  language  in  which  it  is  written,  or  the  purpose  for 
which  it  is  to  be  used,^*  or  by  a  person  of  feeble  mind.*® 

§  354.  An  estoppel  may  also  be  created  by  conduct  without  words, 
and  where  a  mortgage  was  paid,  but  with  the  knowledge  and 
assent-  of  the  mortgagor  was  assigned  to  a  purchaser  for  value 
without  notice,  it  was  held  valid  as  against  the  mortgagor.**  So, 
where  an  assignee  of  a  right  of  action  takes  as  assignment  with 
the  debtor's  assent,  though  he  merely  stands  by  in  silence,  the  debtor 
is  estopped  to  impeach  it,*-^  and  where  a  mortgagor  induces  an 
innocent  party  to  purchase  the  mortgage  for  her  advantage,  and 
tacitly  represents  it  to  be  valid  she  may  not  thereafter  question 
its  validity.*^ 

§  355.  Estoppel  by  statements  of  an  agent. — An  estoppel  is  not 
created  by  the  false  statement  of  an  agent  as  to  a  matter  not 
within  the  scope  of  his  agency,**  nor  by  his  forgery.**  But 
where  a  bond  and  mortgage  are  made  and  delivered  to  the  mort- 
gagee for  the  purpose  of  sale,  he  is  thereby  constituted  the  agent 
of  the  mortgagor  with  authority  to  do  any  act  or  make  any  state- 
ment with  regard  to  them  found  necessary  to  make  a  sale  and  inci- 
dental thereto.  If  such  mortgagee  declares  falsely  in  the  course 
of  a  negotiation  for  such  sale  that  the  bond  and  mortgage  were 

37  Place  v.  Hayward,  117  N.  Y.  40  Purser  v.  Anderson,  4  Edw.  17. 
487;  23  N.  E.  25;  Wilcox  v.  Howell,  41  Watson's  Ex'rs  v.  McLaren,  19 
44  N.  Y.  398;  44  Barb.  396;  Me-  Wend.  562;  Weyh  v.  Boylan,  85  N.  Y. 
chanics'  Bank  v.  Townsend,  17  How.  394,   397. 

Pr.    569;    Nichols    v.    Nussbaum,    10  42  Mertens  v.  Wakefield,   35  Misc. 

Hun,  214.  R.  501;  71  N.  Y.  Supp.  1062. 

38  Dinkelspiel  v.  Franklin,  7  Hun,  43  N.  Y.  Life  Ins.  and  Trust  Co. 
339;  Phillip  V.  Gallant,  62  N.  Y.  256.  v.  Beebe,  7  N.  Y.   (3  Seld.)   364. 

39Hirsch   v.    Trainer,    3   Abb.    N.  44Nahe  v.  Bauer,  No.  1,  141  App. 

0.  274.  Div.  115;   125  N.  Y.  Supp.  592. 
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made  to  him  for  full  value  and  are  valid  securities  in  Ms  hands, 
and  a  purchaser  relies  on  such  declaration,  the  mortgagor  is 
bound  by  them  and  cannot  assert  the  facts  in  defense.*^  So,  v^here 
application  v^as  made  to  a  banking  firm  by  one  of  its  customers 
for  a  "  good  "  bond  and  mortgage,  and  they  furnished  a  bond  and 
mortgage  executed  by  one  of  the  members  of  the  firm  to  another, 
it  "was  held  that  all  the  members  of  the  firm,  including  the  parties 
to  the  securities,  vs^ere  estopped  from  alleging  them  to  be  usurious 
and  void,*^  and  where  the  owner  of  a  bond  and  mortgage  has 
fraudulently  been  induced  to  assign  them  to  a  corpQration  which 
in  turn  assigned  them  to  a  hona  fide  purchaser  for  full  value,  the 
owner  is  estopped  from  questioning  the  validity  of  the  organization 
of  the  corporation  as  against  the  bona  fide  purchaser  *''  and 
where  the  husband  of  the  owner  of  property  sold  the  same  as  her 
agent  and  fraudulenty  procured  her  consent  to  having  the  pur- 
chase-money mortgage  run  to  him  and  thereafter  assigned  it,  the 
owner  may  not  thereafter  question  her  own  act.^*  In  general, 
one  who,  by  clothing  another  with  the  indicia  of  title  has  put 
it  within  his  power  to  act  as  the  absolute  owner  of  a  chose  in 
action,  is,  as  against  one  dealing  in  good  faith  upon  the  apparent 
situation,  estopped  from  asserting  that  the  true  situation  is  other- 
wise than  he  has  stated  or  represented,*^  for  if  one  of  two 
innocent  persons  must  suffer  by  a  deceit,  he  who  puts  trust  and 
confidence  in  the  deceiver  should  be  the  loser  rather  than  a 
stranger.^" 

§  356.  Who  are  bound  by  such  estoppel — ^An  estoppel  binds  the 
person  making  the  statement,  and  all  claiming  under  him  subse-  • 
quent  to  the  time  when  it  has  become  binding  by  the  change  of 
position  which  it  induces,  but  it  cannot  bind  strangers.  It  oper- 
ates, as  it  were,  as  an  equitable  assignment  of  the  rights  of  the 
person  estopped,  but  it  concludes  no  one  else.^^ 

45  Ahern  v.   Goodapeed,  72  N.  Y.  48  Talmage    v.    Russell,    74    App. 
108,     114;     Piatt    v.     Newcomb,     27       Div.  7;  76  N.  Y.  Supp.  854. 

Hun,    186;    Hoeffler   v.   Westeott,    15  49  Green   v.   Grigg,    98   App.    Div. 

Hun,    243;    Gearon.  V.    Kearney,    22  445;   90  N.  Y.  Supp.  565;   Barnes  v. 

Misc.  K.  285 ;  50  N.  Y.  Supp.  26.     See  Long  Island  Real  Estate  Co.,  88  App. 

also    Commonwealtli    v.    Councils    of  Div.  83;  84  N.  Y.  Supp.  951. 

Pittsburgh,  34  Pa.  St.  496,  520.  50  Carpenter  v.  Longan,   16  Wall. 

46  Hoeffler    v.    Westeott,    15    Hun,  273;   Savings  Bank  v.  Cresswell,  100 
243.  U.  S.  643. 

■  47  Green   v.   Grigg,   98   App.   Div.  51  Schafer  v.  Reilly,  50  N.  Y.  61. 

445;  90  N.  Y.  Supp.  565. 
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The  grantee  of  a  person  bound  by  an  estoppel  is  also  bound  by 
it,  upon  the  principle  that  a  man  can  only  convey  such  rights  as 
he  has,  but  statements  and  admissions  made  by  the  grantor  of  a 
chose  in  action,  and  which  have  not  become  binding  as  estoppels, 
do  not  have  any  such  effect.  A  declaration  made  by  a  mortgagee 
prior  to  an  assignment,  to  the  effect  that  th^  mortgage  is  void 
for  usury,  is  not  even  admissible  against  his  assignee  for  value,^^ 
neither  are  any  other  declarations  or  admissions  which  have  not 
influenced  the  conduct  of  the  persons  to  whom  they  were  made 
in  dealing  with  the  security.®^ 

A  mortgagee  who  is  assignor  and  guarantor  of  a  mortgage  is 
estopped  from  alleging  in  foreclosure  where  all  other  defendants 
have  defaulted  that,  at  the  time  of  its  assignment,  the  mortgage 
was. paid.  Even  a  receipt  in  writing,  signed  by  the  mortgagee, 
is  not  in  itself  conclusive  evidence  of  payment  as  against  his 
assignee  for  value,  for  a  receipt  is  but  a  written  admission,  and 
is  always  capable  of  explanation.^*  A  receipt  is,  however,  evi- 
dence, in  connection  with  proof  of  payment  as  part  of  the  res 
gestae.^^ 

A  statement  of  the  mortgagor  to  the  effect  that  there  was  no 
legal  or  equitable  defense  to  the  mortgage,  upon  the  faith  of 
which  a  purchaser  of  the  security  paid  value,  estops  the  mort- 
gagor, and  all  thereafter  claiming  under  him,  from  setting  up 
a  parol  agreement  between  the  mortgagor  and  mortgagee  at  the 
time  of  the  execution  of  the  mortgage,  by  which  the  mortgagee 
was  to  release  certain  portions  of  the  premises  on  specified  con- 
ditions.®^ 

A  married  woman  may  be  estopped  by  a  statement  as  to  the 
validity  of  a  mortgage  which  is  relied  upon  by  a  purchaser,  in 
the  same  manner  as  if  she  were  sole.®'^ 

§  357.  What  covenants  are  implied  in  an  assignment  of  a  mort- 
gage— The  authorities  state  in  general  terms,  that  the  vendor 
of  a  chose  in  action,  in  the  absence  of  express  stipulations,  im- 
pliedly warrants  its  legal  soundness  and  validity.     If  there  are 

52  Booth  V.  Swezey,  8  N.  Y.  (4  Hill,  531;  Van  Keuren  v.  Corkins,  66 
Seld.)   276.  N.  Y.  77,  affi'g  4  Hun,  129. 

53  Paige  v.  Cagwin,  7  Hill,  361 ;  56  Smyth  v.  Knickerbocker  Life 
Smith  V.  Webb,  1  Barb.  230.  Ins.  Co.,  21  Hun,  241,  affi'd  84  N.  Y. 

54  Foster  v.  Beals,  21  N.  Y.  247.  589. 

55  Bank   of   Monroe   v.    Culver,   2  57  Smyth  v.  Munroe,  19  Hun,  650. 
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exceptions  to  this  rule,  they  do  not  exist  where  the  invalidity  of 
the  debt  or  security  sold  arises  out  of  the  vendor's  own  dealing 
with  or  relation  to  it.^*  An  absolute  transfer  carries  with  it  by 
implication  also  a  covenant  that  the  vendor  has  a  perfect  title,*^ 
except  where  the  vendor  has  not  the  possession  of  the  chose  in 
action,  in  which  case  such  a  covenant  is  not  implied.®"  In  ad- 
dition to  the  warranty  of  title  on  the  sale  of  a  mortgage,  there 
is  implied  a  warranty  that  it  is  not  a  forgery;®^  that  it  is  un- 
paid; that  there  is  no  legal  defense  to  its  collection,®*  and  that 
it  can  be  enforced  when  it  shall  become  due  according  to  its 
terms.®* 

In  an  action  upon  such  implied  warranty  it  is  not  necessary 
before  bringing  suit  to  offer  to  reassign  and  return  the  bond 
and  mortgage,®*  and  this  although  there  might  be  value  in  their 
ownership  in  consequence  of  the  covenant  of  a  subsequent  grantee 
of  the  mortgagor  to  pay  them,  to  which  defendant  would  be 
entitled  on  paying  the  judgment.®^ 

The  implied  warranty  accompanying  the  sale  of  a  chattel  or 
of  a  chose  in  action  is  similar  in  effect  to  the  covenant  for  quiet 
enjoyment  in  respect  to  lands.®®  In  actions  upon  such  covenants 
it  is  necessary  to  show  that  the  possession  of  the  grantee  has  been 
disturbed,®'^  though  not  necessarily  by  process  of  law ;  ®*  and  in 
order  to  recover  upon  the  implied  covenants  in  an  assignment  of 
a  chose  in  action,  it  must  be  shown  that  the  assignee  has  actually 
suffered  a  loss  that  would  not  have  come  to  him  if  the  covenants 
had  not  been  broken.'  He  may  voluntarily  surrender  his  rights 
to  the  true  ovsmer,  and  take  upon  himself  the  burden,  as  against 
his   assignor,   of  showing  the  title  of  the  claimant;®®  but,   so 

58  Delaware  Bank  v.  Jarvis,  20  64  Parks  v.  Morris  Axe  &  Tool  Co., 
N.  Y.  226;  Littauer  v.  Goldman,  9  54  N.  Y.  586.  See  Collins  v.  Pear- 
Hun,  231;  Farmer's  Nat.  Bank  of  sail,  134  App.  Div.  820;  119  N.  Y. 
Salem  v.  Fletcher,  44  Iowa,  252.  Supp.  203. 

59  Burt  V.  Dewey,  40  N.  Y.  283;  .65  Ross  v.  Terry,  63  N.  Y.  613. 
Carman  v.  Trude,  25  How.  Pr.  440.  66  Delaware  Bank  v.  Jarvis,  20  N. 

60  Scranton  v.  Clark,  39  Barb.  Y.  226 ;  Coolidge  v.  Brigham,  5  Mete. 
273,  affi'd  6  Trans.  App.  132.  (Mass.)     68;    Bordewell    v.    Colie,    1 

61  Corwin  v.  Wesley,  2  J.  &  S.  109.  Lans.  141. 

62  Gans  v.  McGowan,  41  App.  Div.  67  Case  v.  Hall,  24  Wend.  102. 
461;    58  N.  Y.   Supp.   951;    Fake  v.  68  Green  vault    v.    Davis,    4    Hill, 
Smith,   7   Abb.    N.    S.    106;    HoefSer  643;  St.  John  v.  Palmer,  5  Hill,  599. 
V.  Westcott,  15  Hun,  243.  69  Sweetman  v.   Prince,  26  N.  Y. 

63  Fumiss  v.  Ferguson,  34  N.  Y.  224;  Bordewell  v.  Colie,  1  Lans.  141; 
485.  affi'g  3  Robt.  269.  Burt  v.  Dewey,  40  N.  Y.  283. 
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long  as  the  assignee  is  in  the  enjoyment  of  the  thing  sold,  he  can- 
not maintain  an  action  against  his  assignor.  Nor  can  he,  by  an 
amicable  arrangement,  settle  with  the  claimant  and  extinguish  the 
adverse  title.  He  must  submit  and  (surrender  his  claims,  or  there 
must  be  a  judicial  determination  in  favor  of  the  adverse  claim- 
ant,''" and  even  a  judicial  determination  is  not  conclusive  until 
a  payment  or  assignment  directed  to  be  made  by  it  has  actually 
been  made.''' 

On  the  other  hand  there  is  no  implied  warranty  that  the  debt 
will  be  paid  and  unless  the  mortgagee  has  guaranteed  the  mort- 
gage, the  assignee  caimot  look  to  him  for  a  deficiejcy.''^ 

§  358.  Notice  of  the  assignment  of  a  mortgage  should  be  given 
to  the  mortgagor. — The  assignee  of  a  bond  and  mortgage,  as  well 
as  assignees  of  other  choses  in  action,  must  give  notice  of  the 
assignment  if  he  wishes  to  protect  himself  against  a  bona  fide 
payment  to  the  assignor,  or  his  duly  constituted  agent,  by  the 
debtor.''^  By  the  express  provision  of  the  statute  the  recording 
of  the  assignment  is  not  of  itself  to  be  deemed  notice  of  such 
assignment  to  the  mortgagor,  or  his  heirs  or  personal  representa- 
tives, so  as  to  invalidate  any  payment  made  by  them,  or  either  of 
them,  to  the  mortgagee.''*  If  the  assignee  neglects  to  give  actual 
notice  himself,  he  must,  in  order  to  avoid  the  effect  of  payment 
to  the  assignor,  show  that  the  debtor,  before  making  it,  in  some 
other  way  acquired  knowledge  of  the  fact.  Notice  may  be  in- 
ferred, of  course,  from  the  circumstances  attending  the  trans- 
action; but  the  true  question  is  one  of  good  faith.  The  failure 
to  produce  the  bond  and  mortgage  by  the  mortgagee  at  the  time 
of  receiving  the  payment,  with  the  suggestion  of  a  false  reason  to 
excuse  it,  and  the  insolvency  of  the  mortgagee,  are  not  sufficient, 
as  a  matter  of  law,  to  put  the  mortgagor  on  inquiry  and  charge 

TOBordewell  v.  Colie,  1  Lans.  141.  61  N.  Y.  88,  111;  Heermana  v.  EUs- 

71  Burt  V.  Dewey,  40  N.  Y.  283.  worth,    64    N.    Y.    159;    Stoddard   v. 

72Buehler   v.    Pierce,    175    N.    Y.  Gailor,  90  N.  Y.  575;  Van  Keuren  v. 

267;  67  N.  E.  573;  Willard  v.  Welch,  Corkins,  66  N.  Y.  77,  affi'g  4  Him, 

94  App.   Div.   179;    88   N.  Y.   Supp.  129;  6  T.  &  C.  355. 

173;    Westphal    v.    Carter,    1    Misc.  74  Real  Prop.  Law,  §  324,  1  R.  S. 

R.  402;   20  N.  Y.   Supp.   945.  763,  §  41;  Reed  v.  Marble,  10  Paige, 

73  James  v.  Johnson,  6  Johns.  Ch.  409 ;  Barnes  v.  Long  Island  Real  Es- 

427;   2  Cow.  246;  N.  Y.  Life  Ins.  &  tate  Co.,  88  App.  Div.  83:   84  N.  Y. 

Trust  Co.  V.  Smith,  2  Barb.  Ch.  82;  Supp.    95].:    Mueller  t.    Goerlitz,    53 

Trustees  of  Union  College  V.  Wheeler,  Misc.  R.  53;   103  N.  Y.  Supp.   1037. 
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him  with  notice  that  the  mortgage  has  been  assigned.'^®  A  color- 
able or  fictitious  payment,  plainly  contrived  by  the  mortgagor  and 
mortgagee  for  the  purpose  of  defrauding  the  assignee,  will  not 
affect  his  rights, '^^  and  the  fact  of  payment  must  be  shown  by 
something  more  than  the  mere  admission  or  receipt  of  the  mort- 
gagee.'''' If  actual  notice  of  the  assignment  be  given  to  the 
mortgagor,  subsequent  payments  to  the  mortgagee  will  be  invalid, 
and  will  not  operate  to  reduce  the  mortgage  debt.''*  But  if  no 
notice  is  given  to  him,  even  a  tender  to  the  mortgagee,  without 
actual  payment,  may  discharge  the  mortgage  lien.''* 

One  who  purchases  land  from  a  mortgagee  thereof  who  has 
purchased  the  land  subsequent  to  assigning  the  mortgage,  when  the 
mortgage  is  on  record  without  making  inquiry  or  requiring  the 
production  of  the  mortgage  or  of  the  note  which  it  was  given  to 
secure,  is  not  a  bona  fide  purchaser  as  against  the  prior  assignee  of 
the  mortgage,  although  the  assignment  was  not  recorded,  since 
it  is  not  necessary  to  record  an  assignment  of  a  recorded  mort- 
gage as  against  a  subsequent  purchaser  of  the  mortgaged  premises, 
but  only  as  against  a  subsequent  purchaser  of  the  mortgage  is- 
self.*" 

In  the  absence  of  notice  of  the  assignment,  the  mortgagor 
may  negotiate  with  the  mortgagee  for  a  discharge  of  the  debt  upon 
a  surrender  of  the  land.*' 

If  the  assignment  be  properly  recorded,  it  is  notice  to  the 
holders  of  prior  mortgages  to  such  an  extent  as  to  entitle  the 
assignee  of  the  subsequent  incumbrance  to  be  made  a  party 
to  the  foreclosure  of  the  senior  one.*^  If,  however,  by  any  means 
the  assignment  is  not  duly  recorded,  the  assignee  must  give  actual 
notice  to  the  holder  of  a  prior  mortgage;  and  if  he  fails  to  do 
so,  he  will  be  cut  off  by  a  decree  of  foreclosure  of  such  mortgage, 
although  he  was  not'  made  a  party  to  the  foreclosure.** 

75  Foster  v.  Beals,  21  N.  Y.  247.  46  N.  E.  168,  affi'g  10  Misc.  E.  341 ; 

76  Brown  v.  Blydenburgh,  7  N.  Purdy  v.  Huntington,  42  N.  Y.  334. 
Y.   141.  See  also  §  363. 

77  Foster  v.  Beals,  21  N.  Y.  247.  81  Wanzer  v.  Gary,  12  Hun,  403. 

78  Mitchell  v.  Cook,  17  How.  Pr.  82Vanderkemp  v.  Shelton,  11 
110,  affi'd  29  Barb.  243 ;  S.  c.  rev'd  on  Paige,  28;  Piekett  v.  Barron,  29 
other  grounds,  7  N.  Y.  (3  Seld.)  538.  Barb.  505;  Winslow  v.  McCall,  32 
See  also  Reeves,  Gd'n.,  v.  Hayes,  95  Barb.  241;  Ely  v.  Scofield,  35  Barb. 
Ind.  521.  330. 

79  Hetzell  v.  Barber,  6  Hun,  534.  83  Moore  v.  Sloan,  50  Barb.  442. 

80  Curtis  V.  Moore,  152  N.  Y.  159; 
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No  notice  to  the  mortgagor  of  the  assignmenf  of  a  bond  and 
mortgage  is  necessary  to  protect  the  assignee  thereof  against  a 
counterclaim  arising  subsequent  to  such  assignment  in  favor  of 
the  mortgagor  and  against  the  mortgagee.** 

84  Central  Trust  Co.  v.  Weeks,  15  See  Beckwith  v.  Union  Bank  of  New 
App,  Div.  598;  44  N.  Y.  Supp.  828.      York,  9  N.  Y.  211. 
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THE  PAYMENT  AND  DISCHARGE  OF   MOETGAGES 


WHAT   PAYMENT    WILL   DISCHABGE   A 
MOBTGAGE. 

§  359.  As  to  whether  a  payment  af- 
fects a  discharge  or  a  trans- 
fer. 

360.  Keeping  mortgage  alive  by  ex- 

press agreement. 

361.  A  mortgage  lien  may  be  kept 

alive  to  do  equity. 

362.  A  mortgage  may  be  held  dis- 

charged   though    an    assign- 
ment be  taken. 

363.  An  assignment  will  always  be 

sustained     as     against     one 
having  no  equitable  claim. 

364.  Any  act  which  sufSces  to  dis- 

charge a  debt. 

365.  Loss    of    the    remedy    for    the 

debt. 

WHO    MAT   RECEIVE   PAYMENT. 

366.  Since  the   debt   is   the   life   of 

the  mortgage. 

367.  A   mortgage   made    to    several 

persons     to     secure     several 
debts  or  liabilities. 

368.  The  recording  acts  have  appli- 

cation. 

369.  Forged   certificate    of   satisfac- 

tion. 

370.  Authority  of  agent  may  be  es- 

tablished by  estoppel. 

371.  When    one    of    several    mort- 

gagees may  acknowledge  sat- 
isfaction. 

372.  One  of  two  or  more  executors. 

373.  A  receiver. 

374.  County  treasurers. 

375-376.  Power  of  a  foreign  execu- 
tor or  administrator. 

377.  An     assignee    of    a    mort 
who  holds  it  as  security. 


§  378.  Possession  of  the  bond  is  in 
some  cases  evidence  of  au- 
thority to  collect. 

379.  Bond  should  be   produced  and 

surrendered  on  payment  in, 
full. 

380.  Where      payment     should     be 

made. 

381.  Where  the  discharge  of  a  re- 

corded mortgage  is  executed 
by  a  person  other  than  the 
mortgagee. 

382.  Remedy  against  person  unlaw- 

fully cancelling  lien. 

383.  Payment  to  an  administrator. 

APPLICATION    OP    PAYMENTS. 

384.  Application  by  the  parties. 

385.  As  between  secured  and  unse- 

cured  claims. 

386.  Where   no    specific   application 

is  made  by  the  parties. 

DISCHARGE  BY   MERGER. 

387.  When  a  mortgage  will  be  dis- 

charged under  the  doctrine 
of  merger. 

388.  The     doctrine     of     merger    as 

applied  to  mortgages  is 
founded  upon  equitable  prin- 
ciples. 

389.  A  merger  will  not  be  adjudged 

for  the  benefit  of  an  inter- 
vening incumbrance. 

390.  Merger  controlled  by  estoppel. 

391.  A  merger  can  occur  only. 

392.  No  merger  unless  the  title  and 

debt  are  in  the  same  person 
at  the  same  time. 

393.  No  merger  when  conveyance  is 

set  aside. 

394.  Purchaser  cannot  rely  on  mer- 

ger shown  by  the  public  rec- 
ords. 
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'  395.  Preventing  merger  by  clause 
in  conveyance  or  assign- 
ment. 

396.  No  merger  caused  by  marriage 

of  mortgagor  and  mortga- 
gee. 

397.  When  the  taking  of  a  higher 

security  will  extinguish  an 
inferior   one. 

398.  Debt  remains  though  new  ob- 

ligation be  given. 

399.  New    mortgage    without    bond 

may  discharge  debt. 

400.  New     obligation     or     security 

may  discharge  if  so  agreed. 

401.  No  merger  in  a  void  security. 

402.  Payment  of  collateral  security 

in   general    cancels   debt. 

403.  Merger   of   mortgage   in   judg- 

ment of  foreclosure. 

404.  Judgment      does      not      merge 

cause  of  action  as  between 
defendants. 

aiSCHARGE    BY    EELEASE   OP   PABT   OF 
THE   SECURITY. 

405.  When  a  release  of  a  portion  of 

the  security  will  cancel  the 
mortgage  pro  tanto. 

406.  The  reason  for  this  rule. 

407.  The    mortgagee    is    not    preju- 

diced   by    release    unless   he 
has  notice  of  the  facts. 
400.  What  notice  is  sufficient. 

409.  The    effect    of    a    release    by 

the  mortgagee  must  depend 
upon  the  circumstances  of 
the  case. 

410.  Where    two    parcels     of    land 

owned  by  different  persons 
are  equitably  bound  pro 
rata. 

411.  It  is  only  when  the  release  is 

given  in  violation  of  equi- 
table rights. 

412.  In    every    case    the    mortgage 

will  only  be  affected  to  the 
extent  of  the  value. 

rjHANGES   IN   THE  FORM   OF   THE  DEBT. 

413.  Lien  not  commonly  affected  by 

changes  in  form  of  debt. 


§414.  Court  will  look  at  real  nature 
of  the  transaction. 

415.  New  obligations  or   securities. 

416.  Agreement    to    take    note    in 

payment    must    be    founded 
on  new  consideration. 

417.  Pule   as   to   merger   in   securi- 

ties of  a  higher  nature. 

DISCHARGE   BY  EXTENDING  TIME   FOB 
PAYMENT   OF   MORTGAGE  DEBT. 

418.  Where  the  property  of  one  per- 

son   is   pledged   to    pay   the 
debt  of  another. 

DISCHARGE   BY   ESTOPPEL. 

419.  If  the  mortgagee  should  repre- 

sent. 

DISCHARGE    BY    TENDER    OF    PAYMENT. 

420.  Rule  at  common  law. 

421.  Rule  in  this  State. 

422.  A  valid  tender  can  be  made. 

423.  The  tender  must  be  kept  good 

to  sustain  action  for  affirm- 
ative relief. 

424.  What  tender  is  sufficient. 

425.  To  whom  tender  may  be  made 

426.  Mortgagee      must      accept      a 

proper    tender    without    im- 
posing conditions. 

427.  Where    a    mortgage    is    given 

conditioned  for   the  support 
of  the  mortgagee. 

428.  Mortgagee   may   rely   on   deci- 

sions  of  the  highest  courts. 

429.  Tender  must  be  clearly  proved. 
430-432.  Who   may   take   a   tender 

sufficient    to    discharge    the 
lien. 

433.  Junior    lienor    may    not    dis- 

charge by  making  a  tender. 

PRESUMPTION   OF   PAYMENT  FROM 
LAPSE   OF   TIME. 

434.  When     a     mortgage     is     dis- 

charged from  lapse  of  time. 

435.  The  statute  controls. 

436.  Delay    in    foreclosing   for    less 

than   statutory  period. 

437.  Payments  made  by  mortgagor 

after  granting  mortgaged  es- 
tate. 
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J  438.  Mortgage  under  seal  not 
barred  until  twenty  years, 
though  debt  be  barred  in  six. 

439.  The   rights   of  the  mortgagor, 

like  those  of  the  mortgagee, 
may  also  be  barred  by  lapse 
of  time. 

440.  Possession  by  a  mortgagor  of 

the  bond  and  mortgage. 

DISCHABGB    OF    MOBTGAGES    UPON    THE 
RECOKD. 

441.  Statute. 

442.  Certificate    of    satisfaction    is 

within  the  recording  acts. 

443.  Other  means  of  evidencing  dis. 

.charge. 

444.  The  record  of  discharge  is  no 

more  valuable  than  the  cer- 
tificate of  satisfaction. 

445.  Who  may  execute  certificate  of 

satisfaction. 

446.  Discharge  by  officer  of  limited 

powers. 

447.  Right  of  person  paying  mort- 

gage to  certificate  of  satis- 
faction. 

448.  Actions     to     discharge     mort- 


449.  Who  may  bring  action  to  dis- 

charge mortgage. 

450.  Action  for  damages  for  refusal 

to  execute  discharge. 

451.  Eilect  of  discharging  lien  upon 

the  debt. 

452.  Special     proceedings     to     dis- 

charge  mortgages   of   record 
in  certain  cases. 

453.  Continued. 

454.  This  statute  was  designed. 

SETTING   ASIDE   AND   CANCELLING   THE 
DISCHARGE  OF  A  MORTGAGE. 

455.  Certificate  of  satisfaction  can- 

celled for  fraud  or  mistake. 

456.  A  release  can  only  be   opera- 

tive when   it   is   duly   deliv- 
ered. 

457.  Reinstating  mortgage  so  as  to 

protect  against  junior  liens. 
458    Where    a    valid    lien    is    dis- 
charged in  consideration  of 
an  invalid  one. 


i  459,  Satisfaction  on  the,  record  set 
aside. 

460.  Who  may  resist  the  reinstate- 

ment   of    a    cancelled    mort- 
gage. 

461.  The  law  protects  only  the  vigi- 

lant. 

462.  Action  for  damages  for  unau- 

thorized discharge. 

REISSUE  OF  PAID  MORTGAGE. 

463.  Mortgage   absolutely   cancelled 

by  payment  of  debt. 

464.  A  mortgage  made  at  its  incep- 

tion   to    secure    future    ad- 
vances. 

465.  Debt   must   be   actually   satis- 

fied. 

466.  Reissued    mortgage    sustained 

to  do  equity. 

467.  Junior  titles  and  liens  always 

.  protected. 

SUBROGATION. 

468.  General  principles  upon  which 

subrogation  is  allowed. 

469.  Volunteer    or   meddler    is   not 

protected  by  subrogation. 

470.  For  the  purpose  of  being  enti- 

tled to  subrogation. 

471.  Even    where    there    is    only   a 

colorable  obligation  to  pay. 

472.  The  right  of  a  junior  incum- 

brancer to  be  subrogated. 

473.  Lender  of  money  to  be  used  in 

paying  prior  lien. 

474.  Usurer  not  protected  by  subro- 

gation. 

475.  Subrogation   may   be   awarded 

to  compel  contribution. 

476.  Subrogation   may   also   be   de- 

creed to  remedy  a  mistake. 

477.  Preventing       an       inequitable 

claim  for  dower. 

478.  Surety  subrogated  to   security 

given  to  co-surety. 

479.  Subrogation     of    cerditors    to 

collateral   securities  held  by 
sureties. 

480.  Pleadings    to    assert   right   of 

subrogation. 
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"WHAT  PAYMENT   WILL  DISCHAEGE   A  MOETGAGE. 

§  359.  As  to  whether  a  payment  effects  a  discharge  or  a  trans- 
fer— The  fact  that  a  mortgagor  pays  money  to  the  mortgagee, 
or  that,  after  the  making  of  the  mortgage,  the  mortgagee  becomes 
indebted  tG  the  mortgagor  in  continuing  the  transactions  out  of 
which  the-  mortgage  indebtedness  arose,  does  not  necessarily  oper- 
ate to  satisfy  or  discharge  the  mortgage.  Whether  the  payment 
is  or  is  not  to  be;  credited  on  the  mortgage  debt,  or  the  new 
debt  is  or  is  not  to  be  offset  against  the  old,  are  questions  purely 
of  fact,  depending  upon  the  intentions  of  the  parties.^  In  the 
case  of  bonds  secured  by  a  mortgage  endorsements  upon  the 
former  are  not  conclusive  as  a  matter  of  law  as  to  the  amount 
paid.^ 

Payment  of  a  mortgage  by  a  third  person  is  a  good  payment 
if  it  is  afterward  ratified.®  But  an  agreement  to  pay  a  mortgage 
before  it  is  due  is  not  enforceable  unless  founded  upon  some 
new  consideration.* 

Where  lands  were  condemned  and  the  awards  were  made  to 
the  holders  of  mortgages  executed  by  the  owners,  with  the  lat- 
ter's  consent,  under  the  erroneous  assumption  that  both  mort- 
gages covered  the  lands  taken  and  the  mortgagees  applied  the 
money  upon  the  mortgages  and  satisfied  one  of  them,  the  owners 
are  estopped  from  alleging  that  the  lands  were  not  covered  by 
both  of  the  mortgages  and  may  not  afterward  have  the  award 
modified  so  as  to  be  payable  to  them,  without  reinstating  or  offer' 
ing  to  reinstate  the  mortgage  that  has  been  satisfied.® 

A  direction  in  a  will  for  the  application  of  a  stated  percentage 

1  Peck  V.  Minot,  3  Abb.  App.  Dec.  ments  of  a  greater  sum  than  indi- 
465 ;  Bockes  v.  Hathorn,  20  Hun,  cated  by  the  endorsements  is  not  an 
503;  Toll  V.  HUler,  11  Paige,  228.  error  in  law  when  supported  by  parol 

Where  a  trial  court  makes  no  -find-  evidence. 

ing   of  payment  and   no   request   for  3  Heermans  v.  Clarkson,  64  N.  Y. 

such  a  finding  is  made,  though  evi-  171. 

denee   is   introduced  to   show  it,   the  4  Feldman     v.     Rockford     Co.,     70 

Court  of  Appeals  will  not  look  into  Misc.   R.   66;    126  N.   Y.   Supp.   646; 

the   facts    to    reverse    the    judgment.  Lee  v.  Timken,  23  App.  Div.  349;  48 

Ostrander   v.   Hart,    130   N.   Y.   406;  N.  Y.  Supp.  251. 

29  N.  E.  744.  5  Matter   of   Grade   Crossing   Com- 

2  Whitman  v.  Foley,  125  N.  Y.  missioners,  65  Misc.  R.  73;  119  N.  Y. 
651;    26   N.   E.   725,   holding   that  a  Supp.  84. 

finding   by   the   referee   of   the    pay- 
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of  the  net  income  of  the  trust  estate  to  the  discharge  of  mort- 
gages on  real  estate  forming  a  part  thereof  is  invalid,  not  only 
for  the  reason  that  it  essays  to  set  up  a  trust  for  a  purpose 
prohibited  by  the  statutes,  but  also  because  it  involves  an  accumula- 
tion of  income  for  a  purpose  not  permitted.^ 

§  360.  Keeping  mortgage  alive  by  express,  agreement. — Even  if 
the  payment  is  made  by  the  mortgagor  out  of  his  own  means 
on  account  of  the  mortgage  debt,  yet  if  it  is  agreed  at  the  time 
of  the  payment  that  the  mortgage  shall  not  be  extinguished,  but 
shall  be  kept  alive  and  be  transferred  to  another  creditor  of  the 
mortgagor,  and  payment  is  made  and  received  on  that  condition, 
the  agreement  is  valid,  and  such  a  payment  will  not  extinguish 
the  mortgage ;  and  the  creditor  to  whom  the  mortgage  is  assigned 
under  such  an  arrangement  may  enforce  it.  No  one  is  injured 
by  such  a  transaction.  The  debtor  could  make  the  payment  for  the 
account  of  the  creditor  to  whom  he  desired  the  mortgage  assigned, 
and  the  creditor  could  ratify  the  transaction  by  accepting  the 
assignment.  The  result  is  the  same  as  if  the  creditor  had  himself 
purchased  the  mortgage  with  means  furnished  by  the  debtor.'' 
Thus  the  performance  of  an  agreement  by  a  mortgagor"  to  pay 
the  mortgagee  a  sum  equal  to  the  amount  of  his  debt,  if  he 
would  assign  the  mortgage  to  the  mortgagor's  attaching  creditor  as 
security  instead  of  the  attachment,  does  not  extinguish  the  mort- 
gage; and  it  can  be  enforced  by  the  creditor,  although,  for  a 
temporary  purpose,  he  had  reassigned  it  to  the  mortgagee,  who 
afterward  assigned  it  back  again.^ 

Where  a  person  paying  the  amount  due  upon  a  bond  and  mort- 
gage is  under  no  equitable  obligation  to  discharge  it,  the  question 
as  to  whether  such  payment  is  or  is  not  a  discharge  will  be  gov- 
erned by  the  intent  with  which  the  payment  is  made,  and  the 
mortgage  will  not  be  deemed  to  be  discharged  if  the  intent  was 
to  keep  it  alive  as  a  valid  security.® 

6  Real  Prop.  Law,  §  76;  1  R.  S.  Mass.  378;  Bolles  v.  Wade,  4  N.  J. 
726,  §§  37,  38;  Haacall  v.  King,  162  Eq.  (3  Green.)  458;  Hoy  v.  Bram- 
N.  Y.  134;  56  N.  E.  515;  Matter  of  hall,  19  N.  J.  Eq.  74;  Gouldlng  v. 
Fisher,  4  Misc.  R.  46;  25  N.  Y.  Supp.  Bunster,  9  Wis.  513. 

79;  Matter  of  Snyder,  35  Misc.  588;  8  Sheddy  v.  Geran,  113  Mass.  378. 

72  N.  Y.  Supp.  61.  9  Coles  v.  Appleby,  87  N.  Y.  114 

7  Per  RAPA1.L0,  J.,  in  Hubbell  v.  Champney  v.  Coope,  32  N.  Y.  543 
Blakeslee,  71  N.  Y.  63,  70,  rev'g  8  Harbeck  v.  Vanderbilt,  20  N.  Y.  395 
Hun,  603;  Coles  v.  Appleby,  22  Hun,  Kellogg  v.  Ames,  41  N.  Y.  263. 

72.     See  also   Sheddy  v.  Geran,   113 
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Where  money  was  advanced  to  a  mortgagor  to  take  up  a  mort- 
gage, and  the  money  was  paid  to  the  mortgagee,  who,  some  days 
later  assigned  the  mortgage  to  the  person  who  had  advanced 
the  money,  it  was  held  that  if  this  assignment  was  made  in 
pursuance  of  a  contract  between  the  assignee  and  the  mortgagor, 
is  was  a  valid  security;  but  if  the  assignment  was  made  after 
the  money  had  been  paid  to  the  mortgagee,  and  not  in  pursuance 
of  any  contract,  the  mortgage  was  extinguished  and  afforded  no 
security  to  the  assignee.^** 

§  361.  A  mortgage  lien  may  be  kept  alive  to  do  equity. — A  mort- 
gage is  not  discharged,  either  as  to  the  owner  of  the  property 
or  as  to  subsequent  incumbrancers,  if  paid  by  the  owner  of  the 
equity  of  redemption,  but  with  the  funds  of  a  third  person,  for 
the  purpose  of  purchasing  it  for  such  third  person.'^ 

Where  a  bond  and  mortgage  was  owned  bya  corporation  which 
declined  to  execute  an  assignment^  but  delivered  instead  a  certifi- 
cate of  satisfaction,  it  was  nevertheless  held  to  be  unpaid,  and 
was  enforced  in  favor  of  a  person  who,  at  the  request  of  the 
owner  of  the  equity  of  redemption,  and  under  an  agreement  for 
the  assignment,  had  paid  the  money. ^^ 

A  mortgage  is  not  satisfied  when  paid  by  joint  mortgagors 
unequally,  and  assigned  by  consent  to  the  wife  of  the  largest 
payer,^^  or  when  paid  by  and  assigned  to  one  of  two  tenants  in 
common  of  the  equity  of  redemption.  "■*  In  these  cases  the  mort- 
gage survives  for  the  purpose  of  enforcing  contribution. 

A  iQortgage  given  to  an  accommodation  indorser  of  a  note  to  in- 
demnify him,  is  not  discharged  by  a  payment  of  the  note  made 
by  such  indorser,  even  though  a  memorandum  of  full  payment 
is  made  on  the  note.-'^  On  the  same  principle  a  mortgage  of 
personal  property,  made  to  secure  an  indorser  on  a  note,  is  not 
discharged  by  the  indorser's  lending  money  to  the  mortgagor 
which  is  applied  to  the  payment  of  the  note,  unless  the  parties 
intend  that  the  mortgage  shall  thereby  be  discharged.^® 

A  junior  mortgagee  who  pays  a  senior  mortgage,  and  has  it 

10  Nosier  v.  Haynes,  2  Nev.  53.  13  Gantt  v.  Gantt,  15  S.  C.  61<1. 

11  Denton  v.  Cole,  30  N.  J.  Eq.  14  Barkei;  v.  Flood,  103  Mass.  474. 
244;  Nosier  v.  Haynes,  2  Nev.  53;  15  Bendey  v.  Townsend,  109  U. 
(Dhampney  v.  Coope,  32  N.  Y.  543.  S.  665;   3  S.  Ct.  482. 

12  Johnson  v.  Parmly,  14  Hun,  16  Bryant  v.  Pollard,  92  Mass.  (10 
398.  Allen)   81, 
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assigned  to  himself,  and  afterward  assigns  it  to  a  third  person 
in  order  that  a  sale  may  be  made  under  it,  and  attends  at  such 
sale  and  participates  therein  by  bidding  on  the  property,  is 
estopped  from  claiming  that  the  mortgage  is  paid,  though  the 
result  of  the  sale  is  to  deprive  him  of  his  junior  lien.^^ 

§  362.  A  mortgage  may  be  held  discharged  though  an  assign- 
ment be  taken. — The  same  principles  of  equity  which  will  keep 
a  mortgage  alive  in  order  to  do  justice,  will  operate  to  decree  a 
mortgage  satisfied  where  that  is  necessary  to  protect  substantial 
rights,  and  payment  by  a  person  equitably  bound  is  a  discharge, 
even  though  an  assignment  be  taken.' ^ 

A  person  who,  with  the  funds  of  the  mortgagor  and  as  his 
agent,  has  paid  off  a  mortgage,  cannot  keep  the  security  alive  by 
having  it  assigned  to  himself;  ''  even  if  he  has  a  valid  claim 
against  the  mortgager  and  merely  seeks  to  hold  the  mortgage  as 
security  for  such  claim.  ^^ 

So,  where  part  of  the  consideration  for  the  purchase  of  real 
property  is  applied  to  procuring  an  assignment  of  a  mortgage 
thereon  to  the  agent  of  the  purchaser  prior  to  the  conveyance  of 
the  property,  the  mortgage  being  assigned  and  not  satisfied  in 
order  to  protect  the  purchaser  for  the  amount  advanced,  it  was 
held  that  after  the  conveyance  the  purchaser's  agent  could  not 
enforce  the  mortgage  against  other  lands  covered  by  it  and  owned 
by  the  seller,  the  defense  of  payment  being  valid.^' 

If  an  assignment  of  a  mortgage  is  made  at  the  request  of  the 
mortgagor  who  furnishes  a  part  of  the  consideration,  the  mortgage 
in  the  hands  of  the  assignee  and  against  subsequent  incumbrancers 
at  the  tirae  of  the  assignment,  is  paid  to  the  extent  of  the  portion 
of  the  purchase  price  advanced  by  the  mortgagor.''^ 

A  grantor  who  covenants  against  incumbrances  and  who  sub- 
sequently pays  off  a  mortgage  existing  at  the  time  of  the  con- 

ITPursley  v.  Forth,  82  111.  327.  Braman  v.  Dowse,  12  Cush.    (Mass.) 

18  Knolls   V.   Barnhart,   71    N.   Y.  227;     Brown    v.    Lapham,     3    Cush. 

474;  Miekles  v.  Dillaye,  15  Hun,  296;  (Mass.)  554. 

Miekles  v.  Townsend,   18  N.  Y.  575;  19  Sheffield's   Ex'r  v.  McClain,   18 

Russell  V.  Pistor,  7  N.  Y.  171 ;  Fitch  N.  J.  Eq.  128. 

V.   Cotheal,  2   Sand.   Ch.   29 ;    Collins  20  Nichols  v.  Lee,  10  Mich.  526. 

V.    Torry,    7    Johns.    278.     See    also  21  Mulligan    v.    Cocks,    150    App. 

Clay  V.  Banks,  71  Ga.  363;   Carlton  Div.  246. 

V.    Jackson,    121    Mass.    592;    Wads-  22  Hoy  v.  Bramhall,  19  N.  J.  Eq. 

worth  V.   Williams,    100   Mass.    126;  74. 
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veyance,  cannot,  by  taking  an  assignment  to  himself,  keep  the 
security  alive,  since  the  payment  must  he  regarded  as  having 
been  made  for  the  benefit  of  the  grantee.^* 

If  a  grantee  who  has  taken  land  expressly  subject  to  a  mort- 
gage which  he  covenanted  to  pay,  pays  the  amount  due  on  the 
mortgage  and  takes  an  assignment  to  himself,  the  mortgage  will 
be  deemed  paid  as  to  the  widow  of  the  grantor  who  joined  in 
the  mortgage  but  not  in  the  deed.^*  So  a  purchaser  who  has 
not  assumed  a  personal  obligation  to  pay  a  mortgage,  but  who  has 
taken  his  title  subject  to  it,  may  not,  by  taking  an  assignment  of 
the  mortgage  debt,  obtain  a  right  to  set  it  off  against  an  unpaid 
balance  still  owing  to  his  vendor  on  the  purchase.  *° 

When  a  married  woman  gave  to  a  firm  of  which  her  husband 
was  a  member,  her  note  for  his  indebtedness  to  the  firm;  and 
the  firm  indorsed  the  note  and  gave  a  mortgage  to  secure  its  pay- 
ment, and  she  voluntarily  paid  the  note  and  took  an  assignment 
of  the  mortgage,  it  was  held  that  the  mortgage  was  discharged  by 
her.26 

§  363.  An  assigfnment  will  always  be  sustained  as  against  one 
having  no  equitable  claim  upon  the  person  paying  its  considera- 
tion. So,  where  the  holder  of  an  equity  of  redemption  in  a  parcel 
of  land,  who  was  under  no  obligation  to  pay  either  of  two  mort- 
gages existing  on  the  land  and  duly  recorded,  in  ignorance  of 
the  second  mortgage,  for  the  purpose  of  perfecting  his  title,  made 
a  part  payment  on  the  first  mortgage,  and  afterward,  on  being 
informed  of  the  second  mortgage,  paid  the  balance  due  on  the 
first  mortgage  and  caused  that  mortgage  to  be  assigned  to  a  third 
person  in  trust  for  himself,  it  was  held  that  the  holder  of  the 
second  mortgage  was  not  entitled  to  redeem  the  first  except  by 
paying  its  full  amount.  ^'^ 

It  will  not  lie  in  the  mouth  of  a  mortgagee  whose  entire 
demand  has  been  paid,  to  complain  that  the  assignment  he  gave 
should  have  been  a  certificate  of  satisfaction,  and  that  he  was 
defrauded  into  executing  it.** 

23Brundred  v.   Walker,   12  N.  J.  26  Whitney  v.   Franklin,  28  N.  J. 

Eq.  140.  Eq.  126. 

24McCabe  v.  Swap,  96  Mass.   (14  27  Ryder  v.  Gaes,   130  Mass.  227. 

Allen)   188.  28  Jewitt  v.  Davis,  92  Mass.    (10 

25  Atherton  v.  Torrey,  43  Ind.  211.  Allen)    68. 
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§  364.  Any  act  which  suffices  to  discharge  a  debt  discharges  also 
a  mortgage  made  to  secure  it,  and  the  surrender  of  a  note  by  the 
payee  to  the  maker  is  prima  facie  a  satisfaction  or  release  of  the 
debt.29 

A  parol  agreement  by  which  the  mortgage  debt  is  consented  to 
be  cancelled  in  compromise  of  a  fraud,  is  also  a  sufficient  satis- 
faction of  it.^"  Payment  of  a  debt  secured  by  mortgage  dis- 
charges the  lien.^^  Payment  may  be  by  rendition  of  service.*^ 
The  debt  is,  indeed,  the  life  of  the  mortgage,  without  which  it 
can  have  no  existence,  since  there  can  be  no  security  where  there 
is  nothing  which  can  be  secured.  So  it  has  been  said  that  the 
arrest  of  the  mortgagor  on  final  process,  discharges  both  the  debt 
and  the  lien,  though  this  is  not  the  effect  of  an  arrest  upon 
mesne  process.^  ^ 

A  mortgage  made  to  a  surety  on  a  note  of  the  mortgagor  for 
his  indemnity,  has  no  vitality  after  a  new  note  has  been  given 
to,  and  accepted  by,  the  creditor,  signed  by  the  mortgagor  with 
other  sureties,**  or  after  the  discharge  of  the  surety  by  the  credi- 
tor,*^ or  after  the  note  has  been  paid.*^ 

A  mortgage  has  been  held  to  be  discharged  where  a  payment 
was  made  with  intent  to  effect  such  discharge,  but,  by  mistake, 
a  certificate  of  satisfaction  of  a  similar  mortgage  on  adjoining 
property  was  given  and  recorded,  by  means  of  which  the  mort- 
gagee lost  his  lien  on  the  mortgage  described  in  the  certificate.*'' 
The  mistake  was  held  to  be  imputable  to  the  mortgagee  under  the 
special  circumstances  of  the  case. 

Where  a  judgment  of  absolute  divorce  granted  in  favor  of  a 
wife,  provided  for  the  payment  of  a  certain  sum  per  year  as 
alimony  "  so  long  as  she  shall  live,"  and  that  such  payments 
should  be  secured  by  a  mortgage,  the  death  of  the  husband  sub- 
sequent to  the  execution  of  such  mortgage  terminates  the  lien 
thereof.** 

29  Sherman  v.  Sherman,  3  Ind.  35  Stunner  v.  Baehelder,  30  Me. 
337.  35. 

30  Green  v.  Fry,  93  N.  Y.  353.  36  Franklin  Bank  v.  Pratt,  31  Me. 

31  Smith  V.  Durell,  16  N.  H.  344;  501. 

41  Am.  Dec.  732.  37  Barnes     v.     Wintringham,     32 

32  Lombard  v.  Moore,   6  Misc.  E.      Hun,  43. 

469;  27  N.  Y.  Supp.  523.  38  Wilson  v.   Henman,    182  N.  Y. 

33  Terry  v.  Woods,  14  Miss.  139.  408 ;    75    N.    E.    236,    rev'g   99    App. 

34  Abbott  V.  Upton,  36  Mass.   (19  Div.  41;  90  N.  Y.  Supp.  746. 
Pick.)  434. 
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A  claim  that  a  mortgage  was  discharged  by  an  executory  oral 
agreement  will  not  prevail  unless  established  by  clear  and  con- 
vincing proof.®® 

§  365.  Loss  of  the  remedy  for  the  debt Where  a  mortgage  was 

given  by  a  principal  debtor  to  his  surety,  and  was  transferred 
by  the  latter  to  the  creditor  for  value,  the  subsequent  discharge  in 
bankruptcy  of  both  principal  and  surety  was  held  not  to  destroy 
the  lien  of  the  mortgage,  or  to  affect  the  right  of  the  assignee  to 
foreclose.*"  So,  the  lien  of  a  mortgage  is-  not  impaired  by  a 
discharge  of  the  mortgagor  from  the  debt  by  composition  pro- 
ceedings in  bankruptcy.*^  And  where  one  mortgaged  his  real 
estate  to  secure  the  debt  of  another,  a  subsequent  discharge  in 
bankruptcy  of  the  latter  did  not  release  the  mortgagor  from  his 
obligation  on  the  mortgage  as  surety.*^ 

A  discharge  from  the  debt  under  a  State  insolvent  law  will 
not  operate  to  discharge  the  lien  of  a  mortgage  given  to  secure 
it.*3 

A  mortgage  may  be  enforced  though  the  debt  which  it  is  given 
to  secure  is  barred  by  the  statute  of  limitations.** 

Where  the  claim  of  the  mortgagee  against  the  personal  estate  of 
a  deceased  mortgagor  was  lost  by  failure  to  present  the  note  se- 
cured by  mortgage  within  the  time  required  by  law,  this  did  not 
preclude  him  from  enforcing  the  mortgage  security.*^ 

And,  where  the  holder  of  a  promissory  note  indorsed  it  to  a 
third  person,  and  gave  the  latter  a  mortgage  to  secure  its  pay- 
ment, and  the  assignee  failed  to  charge  the  indorser  by  notice 
of  non-payment,  this  did  not  release  the  land  from  the  burden 
of  the  mortgage.*^ 

39  Hungerford  v.  Snow,  129  App.  43  Heyer  v.  Pruyn,  7  Paige,  465, 
Div.   816;    114   N.   Y.    Supp.    127;    1       469. 

Civ.  Proc.  R.  N.  S.  115.  44  Gillette  v.  Smith,  18  Hun,  10; 

40  Carlisle  v.  Wilkins,  Adm'r,  51  Pratt  v.  Huggins,  29  Barb.  277; 
Ala.  371.  Heyer  v.  Pruyn,  7  Paige,  465;  Borst 

41  Cohn  V.  Colby,  57  How.  Pr.  168.  v.   Corey,   15  N.  Y.    (1   Smith)    510. 

42  Burtis,  Adm'r.,  v.  Wait,  33  See  also  Baldwin  v.  Norton,  2  Conn. 
Kans.  478;  In  re  Campbell,  1  N.  B.E.  163;  Thayer  v.  Mann,  19  Pick. 
165;  Cole  v.  Duncan,  58  111.  176;  U.  (Mass.)  537;  Powell  v.  Smith,  30 
S.  Rev.  St.  (1878),  §  5118;  In  re  Mich.  451;  Spears  v.  Hartley,  3  Esp. 
Hartell,  7  N.  B.  E.  559;  Reed  v.  81;  Toplis  v.  Baker,  2  Cox,  123. 
BuUington,  11  N.  B.  R.  408;  Meeks  45  Graton-  Bank  v.  Doe,  19  Vt. 
V.  Whately,  10  N.  B.  E.  498;  Roberts  463. 

V.  Wood,  38  Wis.  60.  46  Mitchell  v.  Clark,  35  Vt.   104; 
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Where  a  mortgagor  conveys  the  mortgaged  premises  to  a  mort- 
gagee, who  assumes  payment  of  the  debt,  the  grantee  thereupon 
becomes  the  primary  debtor,  and  the  land  also  stands  as  the 
mortgagor's  indemnity  from  his  personal  obligation.  A  release 
of  the  mortgagor,  under  these  circumstances,  from  all  liability 
from  the  debt,  is  a  personal  discharge  merely,  and  does  not  dis- 
charge either  the  mortgage  security  or  the  personal  obligation  of 
the  purchaser.*^  And  even  if  the  purchaser  has  made  no  per- 
sonal covenant  to  assume,  but  has  merely  taken  the  land  charged 
with  the  lien,  such  a  release  will  not  exonerate  the  land.** 

WHO  MAT   EBCEIVE  PAYMENT. 

§  366.  Since  the  debt  is  the  life  of  the  mortgage,  payment  of  the 
debt  will  discharge  the  lien.**  The  debt  may  be  paid  or  dis- 
charged in  any  way  that  the  parties  may  agree  upon.^*  The 
payment  may  be  either  to  the  owner  of  the  mortgage  or  one 
duly  authorized  by  him  to  receive  payment.®^ 

The  person  entitled  to  receive  payment  of  the  debt  is  the 
person  whose  certificate  of  satisfaction  is  necessary  to  cancel  the 
lien,  and  this  is  so  even  if  such  person  is  not  the  nominal 
mortgagee.  ^^  Thus,  where  a  mortgage,  was  made  to  Jasper 
Waterman,  by  the  terms  of  which  interest  was  to  be  paid  an- 
nually to  his  mother,  Sarah  Waterman,_  during  her  life,  and  at 
her  death  part  of  the  principal  v^as  to  be  paid  to  Jasper,  and  the 
balance  to  his  brother's  minor  children  as  they  respectively  be- 
came of  age;  and  after  the  death  of  the  mother  and  the  coming 
of  age  of  such  infants,  the  money  was  paid  to  Jasper,  who  exe- 
cuted a  certificate  of  satisfaction,  such  certificate  of  satisfaction 
was  set  aside  as  unauthorized  and  void.^^  The  infant  benefici- 
aries under  the  mortgage  were  held  to  be,  for  all  practical  pur- 
Hilton  V.  Catherwood,  10  Ohio  St.  Div.  306;  98  N.  Y.  Supp.  710,  Forbes 
109.  V.  Reynard,  49  Misc..  E.  154;   98  N. 

47Bentley  v.  Vanderheyden,  35  N.  Y.  Supp.  708;  Conner  v.  Watson,  27 
Y.  677.  Misc.  R.  444;  59  N.  Y.  Supp.  213;  29 

48Jumel  v.  Jumel,  7  Paige,  591;       Civ.  Proo.  Rep.  153. 
Tripp  V.  Vincent,  3  Barb.  Ch.  613.  See  §  378  as  to  possession  of  bond 

49  Jaclcson  v.   Stackhouse,   1   Cow.      and  mortgage  by  agent. 

122;  Jackson  V.  Blodget,  5  Cow.  202;  52  Stiger    v.    Bent,    111    111.    238; 

Langdon  v.  Buel,  9  Wend.  80.  Bank  v.  Eldrldge,  102  U.  S.  545. 

50  Griswold  v.  Griswold,  7  Lans.  53  Waterman  v.  Webster,  33  Hun, 
72.  611;    McPherson   v.    Rollins,   21   W. 

51  Forbes    v.    Reynard,    113    App.  Dig.  254. 
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pjoaes,  parties  to  the  mortgage  as  effectually  as  if  they  had  been 
assignees  of  it.°* 

The  statute  directing  the  clerk  to  discharge  a  mortgage  on 
the  record  on  the  presentation  of  a  certificate  of  the  mortgagee, 
his  personal  representatives  or  assigns,  acknowledged,  etc.,®°  does 
not  give  to  the  mortgagee  povrer  to  discharge  it  when  he  has  no 
right  to  receive  the  money  secured  by  it.^* 

A  mortgagor  may  pay  or  settle  with  the  person  having  the 
apparent  authority  to  receive  satisfaction,  and  a  discharge  exe- 
cuted by  such  person  will  prevail  against  a  secret  equity,  of  which 
the  person  making  the  payment  has  no  notice.^'' 

A  release  from  the.  heirs  of  a  deceased  mortgagee  will  be  in- 
operative to  cancel  the  mortgage;  such  release  must  be  executed 
by  his  executor  or  administrator.^^  A  release  from  the  next  of 
kin  will  also  be  void.^^ 

§  367.  A  mortgage  made  to  several  persons  to  secure  several 
debts  or  liabilities  can  be  fully  discharged  only  by  the  consent  of 
all  persons  claiming  rights  under  it.®" 

So,  where  a  mortgage  is  made  as  security  for  the  payment  of 
money  to  persons  other  than  the  mortgagee,  the  latter  has  no 
authority  to  accept  full  payment  of  the  mortgage  himself  and 
give  satisfaction  thereof.®^  And,  where  three  indorsements  were 
procured  upon  a  bill  of  exchange  and  a  mortgage  of  indemnity 
given  to  the  three  indorsers;  and  two  of  them  thereafter  ac- 
knowledged satisfaction  after  a  new  obligation,  similarly  indorsed, 
had  been  given  to  raise  money  for  its  payment,  it  was  held  that 
an  entry  of  discharge  on  such  acknowledgment  was  no  release.^^ 

A  mortgage  made   to   an  indorser  by  the  maker  of  a  note, 

54  Citing  Pattison  v.  Hull,  9  Cow.  so  released,  ceases  to  be  an  incum- 
747;   Barlow  v.  Myers,  64  N.  Y.  44;       brance. 

Payne  v.  Wilson,  74  N.  Y.  354,  355;  57  McConnell  v.  Maokin,   22   App. 

Perot  V.  Lava,sseur,  21  La.  Ann.  529.      Div.   537;   Mason  v.  Beach,  55   Wis. 

55  Real  Prop.  Law,  §  321 ;  1  R.  S.       607. 

761,  §  28.  58^Douglas  v.  Durin,  51  Me.   121. 

56  Waterman  v.  Webster,  33  Hun,  59  Woodruff 'v.  Mutscher,  34  N.  J. 
611;  Heilbrun  v.  Hammond,  13  Hun,      Eq.  33. 

475;  Beldon  v.  Meeker,  47  N.  Y.  308.  60  People  v.  Keyser,  28  N.  Y.  230; 

See  Lynch  v.  PfeiflFer,  110  N.  Y.  33;  Burnett  v.   Pratt,   22   Pick.    (Mass.) 

17  N.   E.  402  holding  that  a  mort-  556. 

gagee  of  premises  has  suflBcient  title  6^1  Waterman   v.    Webster,    108   N. 

ito  uphold  a  release  to  him  of  a  prior  Y.   157;    15  N.  E.  380. 

mortgage,  and  that  a  prior  mortgage,  62  Thorton  v.  Irwin,  43  Mo.   153. 


310  MOETGAGES    OF    REAL    PEOPEBTY.  [§§  368-369. 

merely  to  secure  the  indorser,  may  be  diseliarged  by  the  latter  at 
his  pleasure;  but  where  it  is  agreed  that  the  indorser  shall  hold 
the  mortgage,  not  only  for  his  own  security,  but  also  for  security 
of  the  creditor,  a  conveyance  of  the  mortgaged  property  to  a 
party  who  had  notice  of  the  agreement  will  not  defeat  the  equi- 
table rights  of  the  creditor.®*  The  rule  would  be  different  if  the 
conveyance  had  been  to  a  purchaser  paying  value  on  the  faith  of 
the  satisfaction  and  without  notice  of  the  special  purpose  for 
which  the  mortgage  had  been  given.®* 

Where  a  mortgage  is  made  to  trustees  for  the  benefit  of  them- 
selves and  other  creditors,  it  has  been  held  that  such  trustees 
could,  in  the  wise  exercise  of  their  discretion,  execute  a  satis- 
faction of  the  mortgage  without  the  signatures  of  the  other  credi- 
tors.®^ 

If  one  of  two  persons  holding, several  demands  secured  by  the 
same  mortgage  is  also  the  duly  authorized  agent  of  the  other, 
a  payment  to  him  discharges  the  debts  of  both.*® 

§  368.  The  recording  acts  have  application  to  a  certificate  of 
discharge  of  a  mortgage,  and  therefore  where  a  mortgage  is  made 
to  secure  one  or  more  notes,  a  discharge  upon  the  record  is 
valid,  so  as  to  protect  a  purchaser  or  junior  incumbrancer,  if 
there  be  no  record  of  any  assignment  of  any  of  such  notes,  and 
in  the  absence  of  notice.®'^  But  a  mortgagor  who  pays  to  the 
original  mortgagee  after  the  transfer  of  the  note  is  not  entitled 
to  any  protection.®* 

§  369.  Forged  certificate  of  satisfaction — No  right  can  be 
founded  upon  a  forgery,  and  a  forged  certificate  of  satisfaction, 
though  duly  recorded,  will  afford  no  protection  to  a  purchaser  ®^ 
or  mortgagee  relying  upon  it.''®  But  it  has  been  contended  and 
held  that  a  person  whose  rights  are  attempted  to  be  affected  by 

63  Hartford  &  N.  T.  Transporta-  v.  Cook,  39  Iowa,  200;  Cornog  v. 
tion  Co.  V.  First  Nat.  Bank,  46  Conn.  Fuller,  30  Iowa,  211;  Swartz's  Ex'r 
569.  V.  List,  13  Ohio  St.  419;   Henderson 

64  Mason  v.  Beach,  55   Wis.  607;  v.  Pilgrim,  22  Tex.  464. 

13  N.  W.  884.  68Burhams      v.      Hutcheson,      25 

65  Bendheim    v.    Morrow,    9    App.      Kans.   625. 

Div.  617;   41  N.  Y.  Supp.  812.  69  Harris   v.   Cook,   28   N.   J.   Eq. 

66  Ely  V.  Bush,  89  N.  C.  358.  277. 

67  Bacon  v.  Schoonhoven,  19  Hun,  TOVohmann  v.  Michel,  185  N.  Y. 
158,   affi'd    87    N.    Y.   446.     See   also  420;  78  N.  E.  156. 

Ayers  v.  Hays,  60  Ind.  452;  Bowling 
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such  forgery  owes  a  duty  to  third  persons  who  may  rely  upon  the 
record  either  to  enforce  his  mortgage  by  foreclosure,  or  to  bring  an 
action  to  reinstate  it  upon  the  record  within  a  reasonable  time; 
and  that,  if  he  fails  to  do  one  of  these,  he  may  be  deemed  to  be 
estopped  from  alleging  that  the  paper  is  a  forgery.''^  The  notion 
that  a  man  may  be  estopped  by  not  bringing  a  lawsuit,  is  not 
in  harmony  with  the  general  current  of  judicial  reasoning,  and 
the  case  above  alluded  to  has  been  criticised  and  overruled.''^ 
The  only  obligation  which  a  person  owes  to  others  likely  to  rely 
upon  a  forged  paper  purporting  to  be  executed  by  him,  is  to 
answer  truthfully  all  inquiries  made  to  him  concerning  it,  and 
not  to  keep  silence  when  silence  could  be  construed  as  an  affirma- 
tion of  the  genuineness  of  the  paper.  He  must  be  honest  and 
candid,  and  when  a  failure  to  speak  may  operate  as  a  fraud  upon 
third  persons,  even  silence  may  operate  as  an  estoppel.''^ 

But  no  affirmative  action  is  demanded,  and  the  forged  paper 
being  a  nullity  may  be  disregarded  until  some  claim  is  made 
under  it  J* 

Where  a  mortgagee  indorsed  his  name  with  seal  on  the  mort- 
gage, and  parted  with  the  possession  of  it,  and  satisfaction  was 
thereafter  written  above  his  signature  without  his  knowledge,  and 
duly  recorded,  an  innocent  purchaser  was  held  to  be  protected.''^ 

§  370.  Authority  of  agent  may  be  established  by  estoppel. — Ifo 
equity  arises,  even  in  favor  of  a  subsequent  incumbrancer,  where 
there  is  a  release  by  one  claiming  to  be  the  agent  of  the  mortgagee, 
but  is  not  so.^®  But  an  authority  may  be  inferred  from  the  ac- 
tions of  a  mortgagee,  which  would  estop  him  from  denying  such 
authority;  as,  where  a  father  has  so  conducted  himself  as  to 
authorize  third  persons  to  believe  that  his  son  was  the  real  owner 

71  Costello  Y.  Mead,  55  How.  Pr.  331;  Cornish  v.  Abington,  4  Hurl. 
356.  &   N.   550;    Piekard  v.   Sears,  6   Ad. 

72  Viele  V.  Judson,  82  N.  Y.  34,  39,  &  El.  469;  Gregg  v.  Wells,  10  Ad. 
overruling  Costello  v.  Mead,  55  How.  &  El.  90. 

Pr.  356.  74  Viele  v.  Judson,   82  N.  Y.  34. 

73  Viele  v.  Judson,  82  N.  Y.  34,  See  also  Meley  v.  Collins,  41  Cal. 
39;  Niven  v.  Belknap,  2  Johns.  573.  663;  Chandler  v.  White,  84  111.  435. 
See  also  Gregg  v.  Von  Phul,  1  Wall.  75  City  Council  of  Charleston  v. 
(U.  S.)  280;  Horn  v.  Cole,  51  N.  Ryan,  22  S.  C.  339;  53  Am.  Rep.  713. 
H.  287;  Stevens  v.  Dennett,  51  N.  76  McKnight  v.  Clark,  29  N.  J.  Eq. 
H.    324;    Chapman   v.    Chapman,    59  105. 

Pa.  St.  214;  Hill  v.  Epley,  31  Pa.  St. 
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of  the  mortgage.'''     An  agent  may  also  be  clothed   with  such 
authority  as  will  estop  his  principal^® 

§  371.  Wlien  one  of  several  mortgagees  may  acknowledge  satis- 
faction.— ^According  to  the  decisions  in  this  State^  a  mortgage 
is  but  a  security,  and  is  treated  as  a  mere  personal  contract.''*  If 
there  be  more  than  one  mortgagee,  so  far  as  the  mortgagor  is 
concerned  they  are  to  be  regarded  as  one  person,  and  he  has  a 
right  to  deal  with  each  as  representing  all.*"  By  accepting  a 
joint  mortgage,  each  mortgagee  gives  to  every  other  the  power 
which  this  principle  implies,  as  each  member  of  a  copartnership 
clothes  each  of  Ms  copartners  with  power  to  bind  him  in  all  mat- 
ters within  the  scope  of  their  joint  business.  Except  for  the 
purpose  of  receiving  payment  and  acknowledging  satisfaction,  'the 
powers  of  an  ordinary  joint  obligee  over  the  obligation  would 
probably  not  correspond  with  those  of  a  partner,  but  to  that  extent 
they  are  identical,  and  the  obligor  may  safely  pay  to  one  of 
several  joint  obligees.*^  The  death  of  one  of  two  joint  mort- 
gagees does  not  deprive  the  other  of  the  right  to  receive  payment 
of  and  to  discharge  a  mortgage  held  by  both,  but  renders  such 
right  exclusive  in  the  survivor.*^  In  all  cases,  however,  of  a 
discharge  of  a  mortgage  by  one  of  two  or  more  joint  mortgagees, 
the  person  receiving  the  payment  is,  in  equity,  treated  as  a 
trustee  for  the  money  received  by  him  for  the  benefit  of  those 
entitled.  His  right  to  receive  payment  and  discharge  the  mort- 
gage is  a  mere  legal  right,  and  he  has  no  exclusive  title  to  the 
fund.** 

§  372.  One  of  two  ox  more  executors  may  lawfully  receive  pay- 
ment of  and  discharge  an  obligation  due  to  the  estate  of  his  testa- 

77MoCabe     v.     Pamsworth,     27  Bulkley  v.   Dayton,    14   Johns.   387; 

Mieh.  52.  Murray  v.  Blatchford,  1  Wend.  583; 

78  Central  Trust  Co.  v.  Folsom,  Stuyvesant  v.  Hall,  2  Barb.  Ch. 
167  N.  Y.  285;  60  N.  E.  599;  John-  151.  See  also  Wright  v.  Ware,  58 
stone  V.  Horowitz,  139  App.  Div.  800;  Ga.  150;  Bowes  v.  Seeger,  8  Watts 
124  N.  Y.  S«pp.  689.  &  S.   (Pa.)  222. 

79  Green  v.  Hart,  1  Johns.  580;  82  Per  Selden,  J.,  in  The  People 
Eunyan  v.  Mersereau,  11  Johns.  534;  v.  Keyser,  28  N.  Y.  235.  See  also 
Martin  v.  Mowlin,  2  Burr.  978.  Mutual  Life  Ins.   Co.  v.  Sturges,  32 

80  Carman  v.  Pultz,  21  K.  Y.  550.  N.  J.  Eq.  678. 

81  The  People  v.  Keyser,  28  N.  83  Petty  v.  Sty  ward,  1  Bq.  Gas. 
Y.  235;  Pierson  v.  Hooker,  3  Johns.  Abr.  290;  2  Fonbl.  Eq.  103,  and 
68;  Austin  v.  Hall,  13  Johns.  286;  notes;  2  Story's  Eq.  Jur.  §  1206;  2 
Fitch    V.    Forman,    14    Johns.    172;  Powell  on  Morts.  699,  700. 
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tor,  whether  it  be  made  to  his  testator  or  to  him  and  his  co-executor, 
or  whether  his  co-executor  be  dead  or  alive;  and  one  of  two  ad- 
ministrators may  do  the  same.®*  The  same  power  belongs  to  a 
surviving  trustee.*"  An  executor  or  administrator  may  make  a 
valid  executory  contract  to  release  a  mortgagor  from  liability  on 
a  bond  held  by  the  estate  if  he  will  convey  the  mortgaged  prem- 
ises to  other  parties.*® 

§  373.  A  receiver  authorized  to  execute  upon  payment  formal 
satisfaction  and  discharge  of  mortgages  in  his  hands  as  such  offi- 
cer, has  authority  to  receive  payment  of  the  amount  of  a  mort- 
gage, although  the  same  may  not  be  due  at  the  time.*'' 

§  374.  County  treasurers  have  the  power  to  release  the  whole 
or  any  portion  of  the  property  covered  by  mortgages  to  them, 
and  that  without  direction  of  the  court,  and  without  the  knowledge 
of  the  beneficiaries,**  or  to  assign  such  mortgages  to  bona  fide 
purchasers  for  full  value,  and  such  purchaser  or  assignee  will 
get  a  good  title  even  if  the  county  treasurer  absconds.*®  But 
this  rule  does  not  prevail  where  the  moneys  invested  are  the  pro- 
ceeds of  the  sale  of  infants'  lands  in  partition.  Such  mortgages 
can  be  regularly  cancelled  only  by  order  of  the  court.®" 

§  375.  Power  of  a  foreign  executor  or  administrator.®  i — It  is  a 
principle  arising  from  international  comity,  that  personal  prop- 
erty has  no  locality,  and  that  it  is  subject  to  the  law  which  governs 
the  person  of  the  owner,  as  well  in  respect  to  the  disposition  of 
it  by  act  inter  vivos,  as  to  its  transmission  by  last  will  and  testa- 
ment, and  by  succession  upon  the  owner  dying  intestate.®^     A 

84  Stuyvesant  v.  Hall,  2  Barb.  Ch.  88  Baldwin  v.  Crary,  30  Hun,  422. 
151;  Douglass  v.  Satterlee,  11  Johns.  89  County  of  Tompkins  v.  Inger- 
16;  Murray  v.  Blatchford,  1  Wend.  soli,  81  App.  Div.  34;  81  N.  Y.  Supp. 
583;  Wheeler  v.  Wheeler,  9  Cow.  34;  242;  Code  Civ.  Pro.  §§  741-749. 
Bogert  V.  Hertell,  4  Hill,  492 ;  Peo-  90  Board  of  Supervisors  of  Tomp- 
ple  V.  Miner,  37  Barb.  466;  23  How.  kins  Co.  v.  Bristol,  99  N.  Y.  316. 
223,  rev'g  32  Barb.  612.  See  also  See  Waydell  v.  Hutchinson,  146  App. 
Weir  V.  Mosher,  19  Wis.  311.  Div.  448. 

85  Hill  on  Trusts  and  Trustees  91  See  articles  in  34  Alb.  L.  J. 
(3d  Am.  ed.)   442;  Lewin  on  Trusts  263,  286. 

and    Trustees,    284;    The    People    v.  92  Story's  Confl.  of  Laws,  §§  376, 

Keyser,  28  N.  Y.  228;  The  People  v.  380,   383;    2   Kent's   Com.   428,   429; 

Sigel,  46  How.  Pr.  151.  Holmes  v.  Remsen,  4  Johns.  Ch.  460; 

86Sanford  v.   Story,   15  Misc.   E.  Shultz  v.   Pulver,   3   Paige,   182;    11 

536;  38  N.  Y.  Supp.  104.  Wend.  363;  Vroom  v.  Van  Home,  10 

87  Heermans  v.  Clarkson,  64  K.  Y.  Paige,  549, 
171;  Olcott  V.  Heermans,  3  Hun,  431. 
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mortgage  is  personal  property,  and  the  rights  of  next  of  kin, 
legatees,  and  others,  to  a  mortgage,  are  to  be  determined  by  the 
law  of  the  domicile  of  the  mortgagee.  Bu|;  the  right  which  an 
individual  may  claim  to  personal  property  in  one  country,  under 
title  from  a  person  domiciled  in  another,  can  be  asserted  only 
by  the  legal  instrumentalities  which  the  institutions  of  the  coun- 
try where  the  claim  is  made  have  provided.  The  foreign  law 
furnishes  the  rule  of  decision  as  to  the  validity  of  the  title  to  the 
thing  claimed;  but  in  respect  to  the  legal  assertion  of  that  title, 
it  has  no  extraterritorial  force.  As  a  result  of  this  doctrine,  it 
is  now  generally  held  everywhere,  and  it  is  well  settled  in  this 
State,  that  an  executor  or  administrator  appointed  in  another 
State  has  not,  as  such,  any  authority  beyond  the  sovereignty  by 
virtue  of  whose  laws  he  was  appointed.^*  But  if  residents  of  this 
State  have  in  their  possession  property  which  belongs  to  a  party 
domiciled  abroad,  or  are  indebted  to  him,  they  may  recognize 
any  valid  title  claimed  under  him  arising  out  of  any  act  in  pais, 
by  testament  or  by  succession  upon  intestacy,  and  may  voluntarily 
deliver  over  the  property  or  make  payment  of  the  debt.  In 
Yroom  v.  Van  Home  (10  Paige,  549),  Chancellor  Walwoeth 
stated  that  the  result  of  the  cases  in  this  State  seemed  to  be 
that  a  foreign  administrator  appointed  by  the  proper  tribunal  of 
the  decedent's  domicile,  was  authorized  to  take  charge  of  the 
property  here,  and  to  receive  debts  due  to  the  decedent  in  this 
State,  where  there  was  no  conflicting  grant  of  letters  here,  and 
it  could  be  done  without  suit.®* 

§  376.  (Continy.ed.) — An  executor  or  administrator  of  a  de- 
ceased non-resident  mortgagee,  appointed  by  the  proper  jurisdic- 
tion in  the  place  of  domicile  of  the  mortgagee,  may  receive 
payment  of  the  mortgage,  and  execute  a  satisfaction  price  thereof, 
though  our  courts  will  not  aid  him  in  compelling  payment.  He 
may  even  foreclose  the  mortgage  by  advertisement  in  this  State, 
that  being  a  matter  of  contract  and  not  of  jurisdiction,®®  and  his 

93  Denio,  J.,  in  Parsons  v.  Ly-  353 ;  Doolittle  v.  Lewis,  7  Johns.  Ch. 
man,     20     N.     Y.     112;     Morrell    v.      45. 

Bickey,   1  Johns.  Ch.   153 ;   Doolittle  95  Doolittle  v.  Lewis),  7  Johns.  Ch. 

V.  Lewis,  7  Johns.  Ch.  45;  Vroom  v.  45;    Averill   v.    Taylor,   5    How.   Pr. 

Van  Home,  10  Paige,  549.  476;   1  Code  R.  N.  S.  213;  People  eai 

94  Parsons  v.  Lyman,  20  N.  Y.  rel.  Lewkowitz  v.  Fitzgerald,  29  Abb. 
115;   Treeothick  v.  Austin,  4  Mason,  N.  C.  471. 

33;  Williams  v.  Storrs,  6  Johns.  Ch. 
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assignee  may  foreclose  by  action,  the  disability  to  sue  being 
personal,  and  not  an  infirmity  inhering  in  the  subject  of  the 
action,®^  but  he  cannot  himself  be  heard  in  our  courts  without 
haviijg  qualified  under  our  laws.  If  there  be  a  conflict  between 
a  foreign  executor  or  administrator  and  one  appointed  in  this  State, 
the  authority  of  the  domestic  executor  or  administrator  to  receive 
payment  of  debts  and  to  discharge  mortgages  is  exclusive,  and 
a  satisfaction  of  a  mortgage  by  a  foreign  executor  or  administrator 
is  no  defense  to  an  action  by  the  domestic  executor  or  administrator 
to  foreclose.®'' 

§  377.  An  assignee  of  a  mortgage,  who  holds  it  as  security. — 

When  a  mortgage  is  assigned  as  security,  the  assignee  may  fore- 
close and  hold  the  fund  over  and  above  his  debt  in  trust  for  the 
assignor,^®  and,  since  he  may  compel  payment,  he  may  lawfully 
receive  it  and  give  a  sufiScient  acquittance  .and  discharge. 

§  378.  Possession  of  the  bond  is  in  some  cases  evidence  of  an 
authority  to  collect. — Payment  may  as  well  be  made  to  an  agent 
of  the  mortgagee  as  to  the  mortgagee  personally.  Possession  of 
the  mortgage,  and  particularly  of  the  bond,  as  representing  the 
debt,  has  been  thought  to  be  evidence  of  authority  to  receive 
payment  of  interest,^  and  even  of  principal.  In  the  latter  case, 
however,  it  would  seem  that  to  hold  a  person  bound  by  a  pay- 
ment to  his  alleged  agent,  such  agent  must  both  have  invested  the 
money  and  have  possession  of  the  securities,  and  that  either 
of  these  elements  in  the  absence  of  the  other  would  be  insufficient.'' 
This  rule  is  most  often  invoked  where  the  payment  has  been 
made  to  an  attorney.^  Payments  made  in  good  faith  to  the  son 
of  the  mortgagee  in  possession  of  the  papers  are  valid,  but  the 
presumption  of  authority  in  the  son  to  receive  payments  ceases 
on  the  death  of  his  father,*  for  in  the  case  of  any  agent  his 

96  Peterson  v.  Chemical  Bank,  29      Tuozzo,  26  App.  Div.  447;  50  N.  Y. 
How.  Pr.  240;  32  N.  Y.  21;  Smith  v.      Supp.  71. 

Tiffany,  16  Hun,  552.  3  Crane  v.  Gruenewald,   120  N.  Y. 

97  Stone  V.  Scripture,  4  Lans.  186.  274;    24   N.   E.   456;    O'Loughlin  v. 

98  Slee  V.  Manhattan  Co.,  1  Paige,  Billy,   95    App.   Div.    99;    88   N.   Y. 
48;  Norton  v.  Warner,  3  Edw.  106.  Supp.    567;     Spencer    v.    Weher,    26 

IVan  Keuren  v.  Corkins,  4  Hun,  App.  Div.  285;  49  N.  Y.  Supp.  687, 
129,  affi'd  66  N.  Y.  77.  affi'd  163  N".  Y.  493;   57  N.  E.  753; 

2  Central  Trust  Co.  v.  Folsom,  167  McConnell  v.  Mackin,  22  App.  Div. 
N.  Y.  285;   60  N.  E.  599;   Frank  v.      537;  48  N.  Y.  Supp.  18. 

4Megary  v.   Funtis,   5   Sandf.   97. 
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authority  is  terminated  by  the  death  of  his  principal,^  Where 
money  has  been  invested  through  an  attorney,  who  is  allowed 
to  retain  possession  of  the  bond  and  mortgage,  these  facts  together 
justify  the  mortgagor  in  assuming  that  the  attorney  is  authorized 
to  make  collections  both  of  principal  and  interest,  and  to  collect 
the  principal  in  one  sum  or  in  instalments.  In  order  to  afford 
a  perfect  protection  to  the  mortgagor,  however,  he  should  take 
the  precaution  to  require  the  production  of  the  bond  at  the  time 
of  each  payment,  and  the  indorsement  thereon  of  the  payments 
as  made.  The  withdrawal  of  the  bond  by  the  mortgagee  will 
work  a  revocation  of  the  implied  authority.^  On  the  same  prin- 
ciple, the  possession  of  the  bond  by  a  legatee,  entitled  under  a 
will  to  the  interest  for  life,  is  evidence  of  an  authority  to  collect 
such  interest;  though,  if  the  principal  be  not  due,  it  does  not 
authorize  a  collection  of  the  principal.''  So  it  is  incumbent  on 
a  debtor  who  makes  a  payment  to  an  attorney  to  show  that  the 
securities  were  in  the  attorney's  possession  on  each  occasion  when 
the  payments  were  made,  and  it  is  not  incumbent  on  the  creditor 
to  show  notice  to  the  debtor  of  the  withdrawal  of  the  papers 
from  the  possession  of  the  attorney.^ 

An  attorney  with  whom  a  bond  and  mortgage  is  intrusted  "  to 
be  foreclosed,"  is  not  authorized  to  receive  notes  for  its  payment, 
payable  at  a  future  day,  nor  is  he  authorized  to  extend  the  time 
of  payment.® 

A  written  power  of  attorney  authorizing  an  attorney  in  fact 
to  satisfy  mortgages,  does  not  authorize  him  to  execute  a  certifi- 
cate of  discharge  without  receiving  payment  of  the  debt.-^" 

A  person  who  deals  with  an  agent  is  bound  to  know  the  extent 
of  his  agency,  and  a  mortgagor  who  pays  interest  or  principal 
to  any  one  but  the  mortgagee  does  so  at  his  peril,  and  must  be 

5  Weber  v.  Bridgman,  113  N.  Y.  ninsby,  1  Ch.  Caa.  93;  Haines  v. 
600;  21  N.  E.  985.  Pahlman,  25  N.  J.  Eq.  179;  Stiger  v. 

6  Williams  v.  Walker,  2  Sandf.  Ch.      Bent,  111  111.  328. 

325;   Hatfield  v.   Reynolds,   34  Barb.  7  Giddings  v.  Seward,  16  N.  Y.   (2 

612;  Brown  v.  Blydenburgh,  7  N.  Y.  Smith)    365. 

(3   Seld.)    141;    Story  on   Agency,   §  8  Smith   v.   Kidd,    68   N.   Y.    130; 

104;    Whitlook  V.   Waltham,    1   Salk.  Brewster  v.   Carnes,   103  N.  Y.  556; 

157 ;  River  Clyde  Trustees  v.  Duncan,  9  N.  E.  323 ;  35  Alb.  L.  J.  95. 

25  Eng.  L.  &  Eq.  19;   Owen  v.  Bar-  9  Heyman  v.  Beringer,   1   Abb.  N. 

row,   4   Bos.   &   Pull.   101;    Smith   v.  Caa.   315. 

Kidd,  68  N.  Y.  130,  137;  Doubleday  lOHutchins,   Adm'r,  v.   Clark,   64 

V.  Kress,  50  N.  Y.  410;  Henn  v.  Co-  Cal.  228;  30  Pao.  805. 
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prepared  to  prove  the  authority  of  the  agent  to  -whom  the  pay- 
ment is  made.  This  is  peculiarly  the  case  when  payments  of 
principal  are  made  before  maturity  to  an  attorney  whose  only 
authority  is  to  receive  interest.^  ^ 

If,  however,  it  can  be  shown  that  the  payments  were  made  to 
one  having  been  clothed  with  apparent  authority,  the  payment 
will  be  treated  the  same  as  if  authority  had  been  given.^^ 

§  379.  Bond  should  be  produced  and  surrendered  on  payment  in 
fall — ^When  an  obligor  has  discharged  his  bond,  he  is  entitled  to 
have  it  given  up  and  cancelled.  Neither  the  obligee  nor  any 
other  person  is  entitled  to  retain  it  for  their  convenience  without 
his  assent.  A  third  person  discharging  a  bond  and  mortgage, 
for  his  ovTn  safety,  may  demand  possession  of  the  bond  and  mort- 
gage, and  when  the  maker  discharges  them  he  is  entitled  to  have 
the  instruments  cancelled.  ^^ 

Payment  to  a  mortgagee  after  the  mortgage  has  been  assigned 
by  him,  will  be  good  if  the  mortgagor  have  no  notice  of  the  as- 
signment ;  ^*  but  if  the  payment  be  of  the  whole  amount  owing 
upon  the  mortgage,  and  the  bond  is  not  produced  by  the  mort- 
gagee, this  is  sufficient  to  put  the  mortgagor  upon  inquiry,  and 
unexplained,  to  render  him  chargeable  with  knowledge  of  the 
fraud.  ^^ 

If  payment  is  made  to  the  mortgagee  of  only  a  portion  of 
the  amount  due,  the  production  of  the  bond  need  not  be  re- 
quired. The  possession  of  the  securities  is  an  important  cir- 
cumstance where  the  payment  is  made  to  the  agent  or  attorney; 
but  it  is  by  no  means  controlling  when  they  are  made  to  the 
mortgagee.  In  such  a  case  a  failure  to  produce  the  bond  and 
mortgage  is  insufficient  as  a  matter  of  law  to  put  the  mortgagor 
upon  inquiry.^® 

Where  a  mortgagee  turned  over  to  his  wife  a  mortgage  and  note 

11  Crane  v.  Evans,  1  N.  Y.  St.  Hun,  120,  affi'd  66  N.  Y.  77;  Har- 
Eepr.    216;    24    W.    Dig.    163,  affi'g      man  v.  Ellsworth,  64  N.  Y.  159. 

2  How.  N.  S.  310.  15  Brown    v.    Blydenburgh,    7    N. 

12  Crane  v.  Gruenewald,  120  N.  Y.  (3  Seld.)  141;  Emery  v.  Gordon, 
Y.  274;  24  N.  E.  456.  33  N.  J.  Eq.  447. 

13  Matter  of  Coster,  2  Johns.  Ch.  16  See  Assets  Realization  Co.  v. 
503.  Clark,  205  N.  Y.  105;  Van  Keuren  v. 

14  Assets  Realization  Co.  v.  Clark,  Corkins,  66  N.  Y.  77,  80,  affi'g  4  Hun, 
205  N.  Y.  105;  Van  Keuren  v.  Cor-  129;  Poster  v.  Reals,  21  N.  Y.  247; 
kins,  6  N.  Y.  Sup.   (T.  &  C.)  355;  4  contra,  Clark  v.  Igelstrom,  51  How. 

Pr.  407. 


318  MOETGAGES   OF   EEAL   PEOPEETT.  [§  380. 

in  satisfaction  of  claims  held  by  her  against  him,  and  afterward 
formally  assigned  the  same  without  delivery  to  a  third  person, 
the  mortgagor  who  made  payment  to  the  wife  was  protected.  ^'^ 
Possession  of  the  bond  may  be  necessary  to  a  recovery  upon 
the  mortgage.  Where  a  bond  is  recited  in  the  mortgage,  the  non- 
production  of  the  bond  on  the  trial  in  an  action  to  foreclose,  is 
evidence  of  a  discharge  of  the  mortgage  debt,  and,  if  unex- 
plained, is  conclusive  against  plaintiff's  right  to  recover.**  On 
the  other  hand  mere  possession  by  the  mortgagor  is  not  con- 
clusive evidence  of  payment  and  the  circumstances  surrounding 
such  possession  may  be  shown.  ■'^ 

§  380.  Where  payment  should  be  made. — If  no  place  is  ap- 
pointed, either  in  the  bond  or  mortgage,  at  which  the  principal 
or  interest  is  to  be  paid,  the  debtor  is  bound  to  seek  the  creditor, 
to  make  the  payment,  not  the  creditor  to  seek  the  debtor  to  re- 
ceive payment.     No  demand  is  necessary  before  bringing  suit.^" 

But  this  rule  is  subject  to  the  exception,  that  if  the  creditor 
is  out  of  the  State  when  payment  is  to  be  made,  the  debtor  is  not 
obliged  to  follow  him,  and  readiness  to  pay  within  the  State  will, 
in  that  case,  be  as  effectual  as  actual  payment  to  save  a  forfeiture. 
It  may,  perhaps,  be  that,  although  a  creditor  is  absent  from  the 
State  when  a  payment  is  due^  if  he  has  a  house  therein,  where 
he  resides,  it  is  the  duty  of  the  debtor  to  tender  the  money  there, 
or  otherwise  his  obligation  is  not  discharged.  However  this  may 
be,  as  a  general  rule  no  such  duty  rests  upon  a  mortgagor,  and  he 
is  not  obliged  to  part  with  his  money  to  a  third  person  without 
satisfactory  evidence  of  his  authority.  If  the  mortgagee  desires 
that  the  interest  should  be  paid  to  any  agent  of  his  within  the 
State,  he  should  notify  the  mortgagor  that  such  agent  is  en- 
titled to  receive  it,  and,  if  he  leaves  the  State  without  doing  so, 
the  mortgagor  is  not  obliged  to  tender  the  money  at  his  residence, 
and  failure  to  do  so  will  not  operate  to  make  a  mortgage  due  under 
a  default  clause.^* 

So,  where  a  mortgagee  removed  from  the  State  and  went  to 
Europe,  without  informing  the  mortgagor  who  was  authorized  to 

17  Harscig  v.  Brown,  34  Mich.  503.  20  Harris  v.  Mulock,   9  How.  Pr. 

18  Bergen  v.  Urbahn,  83  N.  Y.  49.  402;   Smith  v.  Smith,  25  Wend.  405. 

19  Anderson  v.  Culver,  127  N.  Y.  21  Hale  v.  Patton,  60  N.  Y.  233. 
377;   28  N.  E.  32.  See  also  Tasker  v.  Bartlett,  5  Cuah. 

(Mass.)   359. 
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receive  the  interest  and  installments  as  they  became  due;  and  the 
first  information  the  mortgagor  had  of  the  authority  of  any  per- 
son to  act  for  the  mortgagee,  was  the  service  of  papers  in  an 
action  to  foreclose,  whereupon  he  made  a  tender  of  the  principal 
and  interest  to  the  attorney,  which  was  refused ;  it  was  held  that 
this  was  a  sufiicient  tender,  and  that  the  lien  of  the  mortgage 
was  thereby  extinguished.^^ 

§  381.  Where  the  discharge  of  a  recorded  mortgage  is  executed 
by  a  person  other  than  the  mortgagee,  a  subsequent  incumbrancer 
is  bound  to  inquire  by  what  authority  such  person  assumed  to 
discharge  it,  and  is  chargeable  with  notice  of  all  the  facts  which 
the  reasonable  prosecution  of  such  inquiry  would  elicit.  Thus, 
where  a  general  guardian  of  infants,  appointed  by  an  order  of  the 
Court  of  Chancery,  specially  authorizing  a  release  "  upon  re- 
ceiving a  bond  and  mortgage  "  upon  other  property,  executed  a 
release  without  receiving  the  bond  and  mortgage,  it  was  held  to 
be  void  even  as  to  bona  fide  purchasers.^^ 

§  382.  Remedy  against  person  unlawfully  cancelling  lien. — In  the 
absence  of  notice  of  the  assignment  of  the  mortgage,  the  mort- 
gagor may  lawfully  pay  the  money  secured  by  it,  to  the  mortgagee, 
or  may  negotiate  with  him  for  a  release  or  cancellation  of  the 
lien.^*  But  it  does  not  follow  that  a  mortgagee  who  has  trans- 
ferred the  security  may  honestly  deal  with  it.  Such  dealing,  as 
between  him  and  his  assignee,  is  a  fraud  on  his  part,  and  he  will 
hold  the  money  received  as  a  trustee,  and  will  be  liable  for  the 
damage  occasioned  by  his  release.  The  measure  of  damages  in  an 
action  for  unlawfully  executing  a  release  is  not  limited  to  the 
deficiency  after  an  application  of  the  remaining  security,  but  is 
the  value  of  the  portion  released,  not  exceeding  the  debt.^® 

§  383.  Payment  to  an  administrator  of  the  mortgagee  duly  ap- 
pointed after  regular  proof  of  death  has  been  held  to  be  valid, 
even  as  against  the  mortgagee  himself,  who  was  supposed  to  be 

22Houbie  v.   Volkening,  49  How.  Y.  77,  affi'g  4  Hun,  129;   6  T.  &  C. 

Pr.  169.  355 ;  Heerman  v.  Ellsworth,  64  N.  Y. 

23Swartwout  v.   Curtis,   5   N.   Y.  159;   Hetzell  v.  Barber,  6  Hun,  534; 

(1  Seld.)   301;  The  Farmers'  Loan  &  Wanzer  v.   Gary,   12  Hun,  403. 

Trust  Co.  V.  Walworth,   1  N.  Y.    (1  25  Stebbins  v.  Howell,  4  Abb.  Ct. 

Comst.)    433;   Waterman  v.  Webster,  of  App.  Dec.  297;  Ferris  v.  Hendriclc- 

33  Hun,  611.  son,  1  Edw.  Ch.  132.    See  also  Fox  v. 

24  Van  Keuren  v.  Corkins;  66  N.  Wray,  56  Ind.  423. 
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dead  -when  the  letters  of  administration  were  issued;  ^®  but  if 
such  letters  were  issued  by  a  clerk  in  the  surrogate's  office  Tvith- 
out  due  judicial  inquiry  into  the  fact  of  death,  they  are  void, 
and  a  person  paying  on  the  faith  of  them  will  not  be  protected 
against  the  living  creditor.^'^  To  bind  a  living  man  to  be  dead 
by  force  of  a  judgment,  all  proceedings  leading  up  to  that  judg- 
ment must  be  entirely  regular. 

APPLICATION  OF  PATMEWTS. 

§  384.  Application  by  the  parties — The  payment  by  the  mort- 
gagor to  the  mortgagee  of  a  sum  of  money  will  not  operate  to 
reduce  the  amount  due  on  the  mortgage  until  it  has  been  actually 
applied  toward  such  reduction.^*  The  right  to  make  such  ap- 
plication rests  in  the  first  instance  with  the  person  making  the 
payment,^®  and,  if  he  makes  no  such  application,  it  may  be  made 
by  the  mortgagee.^" 

A  part  payment  made  after  the  entire  sum  has  become  due  may 
be  retained  by  the  mortgage  and  applied  to  the  reduction  of  the 
mortgage  debt.     It  will  not  operate  as  an  accord  and  satisfaction.** 

A  mortgagee  is  not  bound  to  apply  on  the  mortgage,  money  re- 
ceived from  the  mortgagor,  if  he  has  other  occasions  to  use  or 
apply  it;  nor  would  he  have  any  right  to  apply  it  on  the  mort- 
gage before  its  maturity.*^ 

This  right  of  application  continues  in  the  mortgagor  and  mort-' 
gagee  until  some  new  right  intervenes,  but  when  a  junior  lien 
attaches  on  the  property  either  by  judgment  or  mortgage,  the 
owner  of  such  lien  has  the  right  to  have  any  indebtedness  which 
may  exist  from  the  mortgagee  to  the  mortgagor  applied  in  ex- 
tinguishment of  the  mortgage  debt;  and  this  right  of  the  junior 
incumbrancer  is  absolute,  and  in  general  is  not  subject  to  be  de- 

26  Roderigas  v.  East  River  Savings  C.  80;  Bean  v.  Brown,  54  N.  H.  395; 
Inst'n,  63  N.  Y.  460;  20  Am.  R.  555.  Libby  v.  Hopkins,  104  U.  S.  303. 

27  Roderigas  v.  East  River  Savings  30  Campbell  v.  Vedder,  1  Abb. 
Inst'n,  43  N.  Y.  Supr.  (11  J.  &  S.)  Dee.  295;  3  Keyes,  174;  Sheppard  v. 
217,  affl'd  76  N.  Y.  316;  32  Am.  R.  Steele,  43  N.  Y.  52,  60;  Feldman  v. 
309.  Beier,  78  N.  Y.  293;  Cremer  v.  Hig- 

28  Simson  v.  Ingham,  2  Barn.  &  ginson,  1  Mason,  338;  Mayor,  etc.,  of 
C.  65;  Gary  v.  Bancroft,  14  Pick.  Alexandria  v.  Patten,  4  Craneh,  317, 
(Mass.)  315;  Doody  v.  Pierce,  9  31  Macdonald  v.  Potter,  57  Misc. 
Allen    (Mass.)    141.  R.  206;    107   N.   Y.   Sup.  915. 

29  N.  Y.  Ins.  Co.  v.  Howard,  2  32  Richardson  v.  Coddington,  49 
Sand.  Ch.  183;  Vick  v.  Smith,  83  N.  Mich.  1;   12  N.  W.  886. 
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feated  by  tlie  parties  to  the  mortgage,  unless  there  are  equities 
in  favor  of  the  mortgagee,  which  should  operate  to  defeat  the 
application  .of  the  rule.** 

§  385.  As  between  secured  and  unsecured  claims. — If  one  debt 
be  a  mortgage  debt  and  the  other  a  simple  account,  it  has  been 
said  that,  in  the  absence  of  an  application  by  either  party  or  of 
evidence  shov^ing  a  contrary  intention  or  establishing  a  different 
equity,  the  lavsr  will  apply  the  money  to  the  mortgage  debt  in 
preference,  on  the  ground  that  it  will  be  more  for  the  interest 
of  the  debtor  to  have  this  debt  discharged.** 

But  this  rule  will  not  be  adhered  to  in  special  cases  where 
equity  requires  that  the  application  should  be  made  on  the  un- 
secured debt.*® 

Where  a  mortgage  given  by  a  principal  to  his  factor  to  secure 
an  existing  debt,  provided  that  it  might  be  extended  to  future 
advances,  and  should  remain  as  a  continuing  security  up  to  a 
stipulated  sum;  and  advances  were  made  by  the  factor  to  an 
amount  exceeding  the  stipulated  sum  secured  by  the  mortgage,  and 
consignments  of  goods  were  sent  to  the  factor,  the  proceeds  of 
which  were  credited  to  the  principal  in  a  general  account,  it  was 
held  that,  in  the  absence  of  application  by  the  parties,  the  credits 
were  to  be  applied  first  to  that  part  of  the  debt  not  secured  by 
mortgage,  and  to  the  mortgage  debt  thereafter.*® 

§  386.  Where  no  specific  application  is  made  by  the  parties  of 

payments  upon  a  running  account,  they  will  be  applied  in  equity 
to  the  first  items  of  indebtedness,  although  the  creditor  may  hold 
security  for  the  payment  of  those  items  and  none  for  the  bal- 
ance.*^ 

Where  a  mortgage  is  given  to  secure  a  balance  of  an  account, 
and,  thereafter,  other  transactions  are  had  between  the  parties, 
the  question  as  to  whether  the  mortgage -is-^aid'^epends  upon 

33Prouty  v.  Price,  50  Barb.  344;  175;   McLaughlin  v.  Green,  48  Miss. 

Rosevelt  v.  Bank  of  Niagara,  Hopk.  205 ;  Vick  v.  Smith,  83  N.  C.  80. 

579,  affi'd  9  Cow.  409.  35  Griswold  v.  Onondaga  Co.  Sav. 

34  Pattison  v.   Hall,   9    Cow.   747,  Bk.,  93  N.  Y.  301,  306. 

765;    Dows    v.    Morewood,    10    Barb.  36  Johnson's    Appeal,    37    Pa.    St. 

183;   Prouty  v.  Eaton,  41  Barb.  409.  268. 

See    also    Johnson    v.    Anderson,    30  37  Truscott  v.   King,   6  N.  Y.    (2 

Ark.  745;    Forstall  v.  Blanchard,   12  Seld.)    147;    Crocker  v.  Whitney,   71 

La.  Ann.  1;  Windsor  v.  Kennedy,  52  N.  Y.  161. 
Miss.  164;  Neal  v.  Allison,  50  Miss. 
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the  intention  of  the  parties,  and  is  to  be  disposed  of  as  a  ques- 
tion of  fact  upon  all  of  the  circumstances  of  the  case.** 

A  payment  will  be  applied  on  a  demand  for  which  the  per- 
son making  it  is  personally  bound  in  the  first  instance,  rather  than 
upon  one  for  which  he  or  his  estate  stands  as  surety.*® 

Money  received  by  the  mortgagee  from  the  sale  of  a  portion  of 
the  mortgaged  estate,*"  or  as  the  price  for  a  release  of  a  portion 
of  it,*^  must  be  applied  by  him  to  a  reduction  of  the  mortgage 
debt  in  preference  to  an  unsecured  claim.  But  if  several  notes 
are  secured  by  the  same  mortgage,  the  mortgagee  may  apply 
the  proceeds  of  a  portion  of  the  estate  to  such  notes  as  he  sees 
fit,  as,  for  instance,  to  one  unsecured  by  indorsement  rather  than 
to  one  which  is  thus  secured.*^ 

Payments  made  on  the  mortgage  are  first  to  be  applied  to  any 
interest  which  may  be  due,  and  the  balance  is  to  be  credited  on 
principal.** 

Payment  of  a  collateral  security  is  ordinarily  a  payment  on 
the  principal  debt.** 

DISCHAEGE    BY    MEEGEE. 

§  387.  When  a  mortgage  will  be  discharged  under  the  doctrine 
of  merger. — ^When  the  rights  of  the  mortgagee  and  of  the  owner 
of  the  equity  of  redemption  become  vested  in  the  same  person, 
the  lien  is  said  to  be  merged  in  the  title,  and  thereby  to  become 
destroyed,*^  unless  an  intent  to  the  contrary  is  shown.*®  On  the 
same  principle,  where  the  person  equitably  bound  to  pay  a  mort- 
gage and  to  relieve  the  land  from  its  payment,  becomes  the 
owner  by  assignment  of  the  mortgage  debt,  it  becomes  thereby 

38  Peck  V.  Minot,  3  Abb.  App.  Dec.  4yTownsend  v.  Provident  Realty 
465;   4  Eobt.  323.  Co.,    110   App.   Div.    226;    96   N.   Y. 

39  Snyder  v.  Robinson,  35  Ind.  Supp.  1091;  Hull  v.  Cronk,  55  App. 
311.  Div.  83;   67  N.  Y.  Supp.  54, 


40  Webster    v.     Singley,    53     Ala.  dismissed;    166  N.  Y.  606;   59  N.  E. 
.208;  25  Am.  E.  609.  1123;  Gardner  v.  Astor,  3  Johns.  Ch. 

41  Hicks    V.    Bingham,    11    Mass.  53;  8  Am.  Dec.  465;  Collins  v.  Torry, 

300.  7  Johns.  278. 

42  Matthews  v.   Switzler,   46   Mo.  46  Lynch   v.    Pfeiffer,    110   N.    Y. 

301.  33;  17  N.  E.  402. 

43  Davis  v.  Fargo,  Clarke  Ch.  470 ;  Merger    involves    intent,    Betts    v. 
Chase  v.  Box,  Freem,  Ch.  261.  Betts,    9    App.   Div.   210;    41    N.   Y. 

44Prouty  v.  Eaton,  41  Barb.  409.  Supp.  285. 
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satisfied  and  paid.*''  This  is  so,  even  if  the  assignment  be  taken 
in  the  name  of  a  third  person.**' 

So,  where  a  husband  and  wife  executed  a  mortgage  on  the 
husband's  land  for  his  debt,  and  a  mortgage  on  the  wife's  land  as 
collateral  to  it;  and  the  mortgagee  bought  the  husband's  equity 
of  redemption  in  the  land,  it  was  held  that  the  wife's  land  was 
discharged,  the  price  allowed  for  the  husband's  land  being  greater 
than  the  mortgage  debt.*' 

So,  also,  a  party  holding  a  life  estate  in 'mortgaged  premises  is 
bound  to  pay  the  interest  on  the  mortgage  during  the  continuance 
of  his  estate,  and  if  he  becomes  the  assignee  of  the  mortgage,  the 
interest  accruing  while  both  titles  are  united  in  him  cannot 
afterward  be  collected  under  the  mortgage  lien.^f* 

Again,  where  a  senior  mortgagee  received  a  conveyance  of  the 
mortgaged  premises  and  assumed  the  payment  of  a  junior  mort- 
gage, his  own  mortgage  was  held  to  be  merged  and  discharged, 
so  that  the  junior  mortgage  took  precedence.^  ^ 

When  the  owner  of  an  equity  of  redemption  pays  off  the  mort- 
gage, and  takes  an  assignment  of  it  to  himself,  it  becomes  merged 
in  the  legal  title  and  is  extinguished,  unless  it  appears  that  there 
is  some  beneficial  interest  in  keeping  it  distinct.^  ^ 

And  where  the  naortgaged  land  and  the  mortgage  both  vest  in 
the  same  person,  it  has  been  held  the  mortgage  debt  cannot  there- 
after be  enforced  against  the  mortgagor,^  ^  though  the  land  be  at 
that  time  of  less  value  than  the  amount  of  the  debt.^*  This 
rule  followed  to  its  logical  conclusion  would  seem  to  lead  to  in- 
justice. 

In  case  of  a  subsequent  assignment  of  a  merged  mortgage, 

47  Mickles  v.  Townsend,  18  N.  Y.  50  Sheldon  v.  Ferris,  45  Barb.  124. 
(4  Smith)  575;  Russell  v.  Pistor,  7  51  Fowler  v.  Fay,  62  111.  375; 
N.  Y.  (3  Seld.)  171;  Hetzel  v.  Kneeland  v.  Moore,  138  Mass.  198; 
Easterly  (No.  1)  96  App.  Div.  517;  Wadsworth  v.  Williams,  100  Mass. 
89  N.  Y.  Supp.  154;  Fairchild  v.  126;  Carlton  v.  Jackson,  121  Mass. 
Lynch,  46  Supr.  (14  J.  &  S.)  1 ;  Put-  592;  McCabe  v.  Swap,  14  Allen 
nam   v.    Collamore,    120    Mass.    454;  (Mass.)    188. 

Kilborn  v.  Robbins,  8  Allen   (Mass.)  52  Gardner  v.  Astor,  3  Johns.  Ch. 

466.  53 ;  S  Am.  Dec.  465. 

48  Fitch  V.  Cotheal,  2  Sandf.  Ch.  53  Lilly  v.  Palmer,  51  111.  331. 
29.  54  DickaA'on      v.      Williams,      129 

49  Wheelwright  v.  Depeyster,  4  Mass.  182;  Longfellow  v.  Moore,  102 
Edw.  232;   Ward  v.  Price,  12  N.  J.  111.  289. 

Eq.  543. 
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the  assignee  is  held  to  acquire  a  lien,  though  it  is  inferior  to  that 
of  a  second  mortgage  not  merged.  ^^ 

Where  a  sheriff  on  selling  land  upon  execution  announced  that 
the  sale  was  made  subject  to  a  prior  lien,  and  the  bidders  so  under- 
stood it,  and  the  holder  of  the  lien  purchased,  this  was  held  to 
extinguish  both  his  lien  and  his  remedy  on  the  note  secured  by 
it.^®  This  is  particularly  so  if  the  holder  of  the  junior  lien 
after  purchasing,  mortgages  or  conveys  the  property.^^ 

■  In  this  State  an  assignment  of  a  mortgage  may  be  compelled 
where  payment  is  made  by  a  person  not  equitably  holden  to  make 
such  payment,  and  an  assignment  is  necessary  for  his  protection.^* 
If  the  person  asking  for  such  assignment  is  the  mortgagor  who 
has  conveyed  the  property,  or  there  is  some  intervening  incum- 
brance, or  there  is  any  reason  why  the  appearance  of  merger 
should  be  avoided,  the  assignment  may  be  required  to  be  made  to 
a  person  nominated  by  him.^® 

§  388.  The  doctrine  of  merger  as  applied  to  mortgages  is  founded 
upon  equitable  principles,  and  is  applied  only  where  equity  re- 
quires that  it  should  be.  Whether  a  transaction  shall  be  held  in 
legal  effect  to  operate  as  a  payment  and  discharge,  which  ex- 
tinguishes the  mortgage,  or  as  an  assignment,  which  preserves  and 
keeps  it  on  foot,  does  not  so  much  depend  upon  the  form  of  words 
used  as  upon  the  relation  subsisting  between  the  party  advancing 
the  money,  and  the  party  executing  the  transfer  or  release,  and 
their  relative  duties.  If  the  money  is  advanced  by  one  whose 
duty  it  is,  by  contract  or  otherwise,  to  pay  and  cancel  the  mort- 
gage, and  relieve  the  mortgaged  premises  of  the  lien,  a  duty  in 
the  performance  of  which  others  have  an  interest,  it  is  held  to  be 
a  release  and  not  an  assignment,  although  in  form  it  purports 
to  be  an  assignment.  When  no  such  controlling  obligation  or 
duty  exists,  such  an  assignment  is  held  to  be  an  extinguishment 
or  assignment  according  to  the  intent  of  the  parties,  and  their 

55Townsend   v.    Provident   Realty  538;    2    N.    E.    203;    3    N.    E.    381; 

Co.,    110   App.    Div.    226;    96   N.   Y.  Madaris  v.  Edwards,  32  Kans.  284;  4 

Supp.  1091.  Pac.  313. 

56  Biggins  v.  Brockman,  63  111.  58  Pardee  v.  Van  Auken,  3  Barb. 
316;  Murphy  v.  Elliott,  6  Blaekf.  534;  Frost  v.  Yonkers  Savings  Bank, 
(Ind.)    482;    Speer   v.   Whitfleld,    10  70  N.  Y.  553. 

N.  J.  Eq.  109.  59  Johnson  v.  Zink,  52  Barb.  396, 

57  Thomas   v.   Simmons,   103   Ind.      affi'd  51  N.  Y.  333. 


§389.]  DISCHAEGE    BT   MESGEB.  326 

respective  interests  in  the  subject  have  a  strong  bearing  on  the 
question  of  intent.®'^ 

The  general  rule  is,  that  where  the  title  to  the  land  and  the 
o-wnership  of  the  mortgage  debt  become  vested  in  the  same  per- 
son, the  mortgage  is  thereby  merged  and  extinguished;  but  if  the 
owner  of  the  legal  and  the  equitable  titles  has  an  interest  in  keep- 
ing those  titles  distinct,  as,  for  instance,  where  there  is  an  interr 
mediate  incumbrance,®^  he  has  a  right  so  to  keep  them,  and  the 
mortgage  will  not  be  extinguished.®^  So,  too,  if  the  mortgage  be 
assigned  to  the  owner  of  the  equity  of  redemption,  in  order  to 
keep  it  alive  with  a  view  to  a  subsequent  assignment,  no  merger 
will  take  place.  The  merger  of  a  mortgage  in  the  fee  will  not 
take  place  unless  the  intent  of  the  parties,  or  the  equitable  rights 
of  innocent  third  persons,  require  that  it  shall  merge.®^ 

There  can  be  no  merger  unless  the  title  of  the  mortgaged  estate 
has  voluntarily  been  accepted  by  the  mortgagee.®* 

§  389.  A  merger  will  not  be  adjudged  for  the  benefit  of  an  inter- 
vening incumbrance,  even  where  the  mortgaged  premises  are  con- 
veyed by  the  mortgagor  to  the  mortgagee  for  the  express  purpose 
of  satisfying  the  mortgage  debt,  and  avoiding  the  expenses  of  a 
foreclosure.®  ® 

60  Shaw,  C.  J.,  in  Brown  v.  Lap-  Champney  v.  Coope,  32  N.  Y.  543, 
ham,  3  Cush.  (Mass.)  557;  Franklin  rev'g  34  Barb.  539;  Bascom  v.  Smitli, 
V.  Hayward,  61  How.  Pr.  43;  Mc-  34  N.  Y.  320;  Sheldon  v.  Edwards,  35 
Given  v.  Wheelcock,  7  Barb.  22.  N.  Y.  270;  Angel  v.  Boner,  38  Barb. 

61  Sherow  v.  Livingston,  22  App.  425;  Day  v.  Mooney,  4  Hun,  134; 
Div.  530;  43  N.  Y.  Supp.  269;  Mul-  Judd  v.  Seekins,  62  N.  Y.  266; 
ford  V.  Peterson,  35  N.  J.  L.  127;  Kawiszer  v.  Hamilton,  51  How.  Pr. 
Campbell  v.  Vedder,  1  Abb.  App.  Dee.  297;  Smith  v.  Roberts,  91  N.  Y.  470; 
295 ;  Millspaugh  v.  McBride,  7  Paige,  Bostwiek  v.  Frankfield,  74  N.  Y.  207 ; 
509;  McKinstry  v.  Merwin,  3  Johns.  Payne  v.  Wilson,  74  N.  Y.  348.  See 
Ch.  466.  See  also  Stantons  v.  also  Bryar's  Appeal,  111  Pa.  St. 
Thompson,  49  N.  H.  272;  Besser  v.  81;  2  Atl.  344;  Moore  v.  Harrisburg 
Hawthorn,  3  Oreg.  129.  Bank,  8  Watts,  138. 

62  Lord  v.  Lane,  8  Mete.  (Mass.)  64  Andrus  v.  Vreeland,  29  N.  J. 
517.  Eq.  394. 

63  James  v.  Morey,  2  Cow.  246;  65  Campbell  v.  Vedder,  1  Abb. 
Millspaugh  v.  McBride,  7  Paige,  509 ;  App.  Dec.  295 ;  Millspaugh  v.  Me- 
Skeel  V.  Spraker,  8  Paige,  182;  White  Bride,  7  Paige,  509;  McKinstry  v. 
V.  Knapp,  8  Paige,  173;  James  v.  Merwin,  3  Johns.  Ch.  466.  See  also 
Johnson,  6  Johns.  Ch.  417;  Spencer  Cohn  v.  Hoflfman,  45  Ark.  376; 
V.  Ayrault,  10  N.  Y.  (6  Seld.)  202;  Brooks  v.  Rice,  56  CaL  428;  Lock- 
Day  v.  Mooney,  4  Hun,  134;  Cllft  wood  v.  Sturdevant,  6  Conn.  387; 
V.  White,  12  N.  Y.  (2  Kern.)  519;  Hunt  v.  Hunt,  14  Pick.  (Mass.)  384; 
Mickles  v.  Townsend,  18  N.  Y.  582;  Lord  v.  Lane,  8  Mete.   (Mass.)   517; 
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So,  the  assignee  of  a  mortgage  may,  after  acquiring  the  equity 
of  redemption  under  a  deed  executed  by  the  mortgagor,  but  not 
by  his  "wife,  hold  a  mortgage  executed  by  both  as  a  part  of  his 
title  to  protect  himself  against  a  claim  of  the  wife  to  dower.®^ 

Where  an  infant  had  an  inchoate  right  of  dower  in  an  equity 
of  redemption,  and  joined  with  her  husband  in  conveying  the  land, 
and  afterward  claimed  dower,  it  was  held  that  the  prior  mortgage 
had  not  become  merged  by  an  assignment  thereof  to  the  owner 
of  the  equity,  and  that  the  plaintiff  must  take  dower  subject  to 
the  mortgage.®^  And  a  mortgage  of  land  attached  since  the  mak- 
ing of  the  mortgage  will  not,  on  being  assigned  to  a  purchaser  of 
the  equity,  merge  in  the  equity  so  as  to  give  the  attaching  creditor 
a  preference.®* 

When  the  union  of  the  legal  and  equitable  estates  in  the  same 
person  has  taken  place,  and  there  is  no  equitable  right  to  be  pre- 
served by  keeping  them  distinct,  the  mortgage  will  be  extinguished, 
and  cannot  thereafter  be  revived  by  the  mortgagor  for  the  pur-, 
pose  of  overturning  a  lien  subsequent  to  the  date  of  the  mort- 
gage; ®®  but,  on  the  other  hand,  where  the  mortgaged  premises  are 
purchased  by  the  mortgagee,  and  he  cancels  the  mortgage  as  part 
of  the  purchase  price,  the  mortgage  will  still  be  enforced  in  hia 
favor  as  against  the  claims  of  judgment  creditors  who  became  such 
subsequent  to  the  execution  of  the  mortgage.'^" 

§  390.  Merger  controlled  by  estoppel — A  person  who  has  ac- 
quired both  the  mortgage  lien  and  the  title,  is,  until  he  has  made 
a  disposition  of  the  property,  and  until  some  other  person  has 
acquired  an  interest,  at  perfect  liberty  to  consider  the  mortgage 
merged  or  not,  as  may  be  most  beneficial.''^ 

The  owner  of  land  who  treats  a  mortgage  thereon  which 
has  been  transferred  to  him  as  a  valid  instrument,  and  transfers 
it  as  such,  is  estopped  from  insisting  as  against  the  assignee  or 

Evana  v.   Kimball,   1   Allen    (Mass.)  67  De  Liale  v.  Herbs,  25  Hun,  485. 

240;    Stantons   v.   Thompson,    49    N.  68  Grover   v.    Thatcher,    70    Mass. 

H.  272;   Mulford  v.  Peterson,   35  N.  (4  Gray)   526. 

J.  L.  127;  Bell  v.  Tenny,  29  Ohio  St.  69  Moore    v.    Hamilton,    48    Barb. 

240;    Besser   v.    Hawthorn,    3    Oreg.  120. 

129;   Duffy  v.  McGuinness,   13  E.  I.  70  Warner  v.  Blakeman,  36  Barb. 

595.  501,  affi'd  4  Keyes,  487. 

66  Strong   v.    Converse,    90   Mass.  71James  v.   Morey,   2   Cow.   246; 

(8  Allen)    557;   Snyder  v.  Snyder,  6  Smith  v.  Roberts,  91  N.  Y.  470,  476. 
Mich.   470;    New  Jersey  Ins.   Co.  v. 
Meeker,  40  N.  J.  L.  18. 
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any  one  claiming  under  him  that,  in  his  hands,  it  has  merged  or 
disappeared  in  the  fee;  ""^  and  a  purchaser  from  such  owner  after 
the  recording  of  the  assignment  by  the  latter,  stands  in  no  better 
position  than  bis  grantor.^* 

On  a  like  principle,  a  mortgagee  who  sells  land  upon  which  he 
holds  a  mortgage,  for  a  full  consideration,  and  represents  it  to  be 
clear  of  incumbrance,  will  be  estopped  from  thereafter  enforcing 
the  mortgage  against  the  purchaser  or  his  grantees.'* 

§  391.  A  merger  can  occur  only  where  the  entire  property  liable 
to  pay  the  debt,  and  the  whole  debt,  are  both  owned  by  the  same 
person ;  and  it  cannot  exist  where  even  a  portion  of  the  property 
so  liable  is  owned  by  any  person  other  than  the  owner  of  the 
mortgage.''^  When  a  portion  of  the  real  estate  upon  which  the 
mortgage  is  a  lien  is  conveyed  to  the  mortgagee,  the  question  as 
to  whether  the  mortgage,  or  any  part  of  it,  is  merged  or  satisfied, 
will  be  one  of  intention.  If  the  mortgagee  on  such  purchase  pays 
full  value,  without  deduction  for  the  mortgage  or  any  part  of  it, 
and  the  real  bargain  is  that  the  remainder  of  the  estate  in  the 
hands  of  the  grantor  shall  bear  the  whole  debt,  then  the  convey- 
ance will  operate  as  a  release  of  the  lien  as  to  the  property  so 
conveyed,  and  the  mortgage  may  still  be  enforced  as  to  the  re- 
mainder.'^* But  if  the  contract  of  sale  imposes  upon  the  grantee 
the  obligation  of  paying  the  whole  or  any  specified  portion  of  the 
mortgage  debt,  equity  will  enforce  such  contract,  and  to  the  ex- 
tent that  justice  may  require,  there  will  be  a  merger. 

Where  the  owner  of  a  mortgage  becomes  devisee,'''^  or  heir,''^ 
as  tenant  in  common  of  an  undivided  interest  in  the  mortgaged 
land,  the  two  estates  do  not  become  united  so  as  to  discharge  any 
portion  of  the  mortgage  debt.  So,  where  a  tenant  in  common 
receives  an  assignment  of  a  mortgage  on  the  estate,  he  may  hold 
and  enforce  it  for  the  purpose  of  compelling  contribution  from 

72  Goodwin  v.  Keney,  47  Conn.  75  Skeel  v.  Spraker,  8  Paige,  182. 
486.  76  Smith  v.  Roberts,  91  N.  Y.  470, 

73  Kellogg  V.  Ame8,  41  N.  Y.  259,  affi'g  62  How.  Pr.  196;  Clift  v.  White, 
rev'g  41  Barb.  218;  Skeel  v.  Spraker,  12  N.  Y.  (2  Kern.)  526;  Klock  v. 
8   Paige,    182;    Powell   v.    Smith,    30  Cronkhite,  1  Hill,  107. 

Mich.  451;   Graves  v.  Rogers,  59  N.  77  Clark  v.  Clark,  56  N.  H.   105; 

H.  452.  Sahler  v.  Signer,  44  Barb.  606. 

74Bulkley  v.   Hope,    1   Kay  &  J.  78Thebaud  v.  Hollister,  37  N.  J. 

482.  Eq.  402. 
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his  co-tenant. ''®  Neither  can  a  merger  happen  where  the  mort- 
gagee acquires  merely  a  defeasible  title,  as  by  becoming  a  pur- 
chaser at  a  sale  under  a  judgment,  the  judgment  creditor  still  re- 
taining a  right  to  redeem.*" 

Where  there  was  a  bequest  of  the  income  of  a  mortgage  to  the 
widow  of  the  testator,  and  of  the  principal,  after  her  death,  to 
the  mortgagor,  it  was  held  that  the  debt  was  not  extinguished, 
but  was  kept  aliv«  for  the  purpose  of  paying  the  interest  to 
the  widow,  and  that  she  could  maintain  an  action  to  foreclose 
the  mortgage.®^ 

§  392.  No  merger  unless  the  title  and  debt  are  in  the  same  person 
at  the  same  time. — An  assignee  of  the  mortgage,  by  the  assign- 
ment, becomes  the  mortgagee,  and  the  original  mortgagee  there- 
after has  no  estate  left  in  the  land,  and  if  he  afterward  acquires 
the  interest  left  in  the  mortgagor,  he  does  not  thereby  obtain  an 
estate  which  merges  that  of  the  assignee.®^ 

So,  where  mortgaged  real  estate  is  sold  by  the  mortgagor,  sub- 
ject to  the  mortgage,  and  subsequently  the  mortgage  is  acquired 
by  the  mortgagor's  executors,  the  mortgage  still  remains  a  valid 
incumbrance,  and  can  be  enforced  against  the  land  in  the  hands 
of  the  mortgagor's  grantee.*^ 

§  393.  No  merger  when  conveyance  is  set  aside ^Where  a  mort- 
gagor, holding  the  equity  of  redemption  in  trust,  wrongfully  con- 
veyed the  mortgaged  premises  to  the  mortgagee,  with  notice  of 
the  trust,  giving  him  new  security  for  his  debt,  and  the  cestui  que 
trust  set  the  conveyance  aside,  the  mortgage  was  held  not  to  merge 
in  the  conveyance,  but  to  stand  for  the  security  of  the  mortgagee.** 
So,  where  a  conveyance  was  made  by  a  mortgagor  to  a  mortgagee 
to  defraud  other  creditors,  which  was  set  aside  by  a  decree  at 
their  instance,  the  mortgage  was  not  lost,  and  there  was  no 
merger.*^ 

79  Barker  v.  Flood,  103  Mass.  474 ;  Supp.  19 ;  Pratt  v.  Bank  of  Benning- 
King  V.  McVickar,  3  Sandf.  Ch.  192;  ton,  10  Vt.  293;   33  Am.  Dec.  201. 
Casey  v.  Buttolph,  12  Barb.  637.  83  Stillman  v.   Stillman,  21  N.  J. 

80  Southworth   v.    Seofield,    51    K.  Eq.    126. 

Y.  513.  84Corwin    v.    Collett's    Ex'rs,    16 

81  Hancock  v.  Hancock,  22  N.  Y.      Ohio  St.  289. 

568.  85  First   National  Bank  v.  Essex, 

82  Curtis  v.  Moore,  152  N.  Y.  159;       84  Ind.   144. 
46  N.  E.  168;  10  Misc.  341;  31  N.  Y. 
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§  394.  Purchaser  cannot  rely  on  merger  shown  by  the  public 
records. — The  case  of  Purdy  v.  Huntington  (42  N.  T.  334),  is 
interesting  as  illustrating  the  danger  to  purchasers  of  relying  upon 
a  merger  of  the  mortgage  interest  with  the  title  as  it  appears  upon 
the  records.  In  that  case,  the  defendant  purchased  the  land  from 
one  who,  from  the  records,  appeared  to  be  the  owner  both  of  the 
mortgage  and  of  the  title,  for  value  and  without  notice  of  any 
defect  in  the  title,  but  it  happened  that  the  mortgage  was  owned 
by  a  third  person  under  an  unrecorded  assignment,  whose  claims 
were  held  to  be  valid.  It  is  clear  that  the  decision  was  correct 
outside  of  the  recording  acts.  The  court  held  that  the  conveyance, 
with  full  covenants  of  title  to  the  land,  did  not  amount  to  an  as- 
signment of  the  mortgage,  and  that  if  it  did,  since  the  conveyance- 
was  recorded  among  the  deeds,  it  did  not  operate  to  protect  the 
purchaser  as  an  assignment  of  the  mortgage. 

So,  in  Miller  v.  lAndsey  (19  Hun,  20Y),  a  mortgage  was  made 
without  any  accompanying  bond,  and  containing  no  covenant  to 
pay  the  debt.  The  mortgage  was  recorded,  and  was  sold  and  as- 
signed by  the  mortgagee,  but  the  assignment  was  not  recorded. 
The  grantee  of  the  property  thereafter  conveyed  by  warranty  deed 
to  plaintiff,  who  brought  an  action  to  have  the  mortgage  declared 
cancelled.  It  was  held  on  the  authority  of  Purdy  v.  Huntington 
(supra)  that  the  mortgage  was  not  merged  or  satisfied,  but  was  in 
full  force.  The  case  was  distinguished  from  one  where  there  was 
a  payment  of  the  mortgage  by  the  transfer  of  other  real  estate 
than  that  mortgaged,  where  it  was  held  satisfied  in  all  respects  as 
if  paid  in  cash.*® 

§  395.  Preventing  merger  by  clause  in  conveyanee  or  assign- 
ment— ^Where  the  equity  of  redemption  is  conveyed  to  the  mort- 
gagee with  an  express  written  agreement  between  the  parties  that 
the  deed  shall  not  operate  as  a  merger  of  the  mortgage  except  at 
the  election  of  the  mortgagee,  equity  will  preserve  the  estates  dis- 
tinct and  give  full  force  to  the  bargain.*^  A  merger  may  there- 
fore be  prevented  by  a  clause  in  the  conveyance  to  the  mortgagee 
or  in  the  assignment  of  the  mortgage.®* 

86  Wanzer  v.  Gary,  12  Hun,  403.    '        88  Bailey  v.   Richardson,   9   Hare, 

87  Spencer   v.   Ayrault,    10   N.   Y.      734. 
(6  Seld.)   202. 
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§  396.  No  merger  caused  by  marriage  of  mortgagor  and  mort- 
gagee.— It  was  a  general  rule  of  the  common  law  that  where  a 
man  married  a  woman  to  whom  he  was  indebted,  the  debt  was 
thereby  released.  Thus,  if  the  husband,  being  the  obligor,  took 
the  obligee  to  wife,  the  bond  was  discharged  at  law,  and  the  unity 
of  persons  disabled  the  wife  from  suing  the  husband.  In  this 
State,  the  Code  and  the  acts  of  1848  and  1849  have  completely 
swept  away  the  common  law  rule  which  gave  the  husband  rights 
in  and  control  over  the  property  of  the  wife,  and  now  a  wife  may 
enforce  a  mortgage  as  against  her  husband.®^ 

§  397.  When  the  taking  of  a  higher  security  will  extingfuish  an 
inferior  one — The  rule  that  security  of  a  higher  nature  ex- 
tinguishes inferior  securities,  will  be  found  to  apply  to  the  state 
or  condition  of  the  debt  itself,  and  means  no  more  than  this^  that 
when  an  account  is  settled  by  a  note,  a  note  changed  to  a  bond, 
or  a  judgment  taken  upon  either,  the  debt  as  to  its  origina,l  or  in- 
ferior condition  is  extmguished  or  swallowed  up  in  the  higher 
security;  and  that  all  the  memorandums  or  securities  by  which 
such  inferior  condition  was  evidenced  lose  their  vitality. '  It  haa 
never  been  applied  to  the  extinguishment  of  distinct  collateral  se- 
curities, whether  superior  or  inferior  in  degree.  These  are  to  be 
cancelled  by  satisfaction  of  the  debt  or  voluntary  surrender 
alone.®"  So,  where  a  note  secured  by  a  mortgage  on  certain  per- 
sonal property  was  given,  and  subsequently  a  bond  and  warrant 
of  attorney  for  the  amount  of  the  note  was  also  given,  upon  which 
judgment  was  entered  and  execution  was  issued,  it  being  agreed 
between  the  parties  that  judgment  should  be  taken  as  collateral  to 
the  mortgage,  this  was  held  not  to  pperate  as  an  extinguishment 
or  discharge  of  the  mortgage  lien.*^ 

§  398.  Debt  remains  though  new  obligation  be  given The  same 

rule  was  applied  where  a  mortgagee  of  chattels  surrendered  the 
original  note,  and  took  a  new  note  and  new  mortgage  on  the  same 
property,  and  it  was  held  that  he  did  not  thereby  extinguish  the 
lien  of  the  prior  mortgage.®^     So,  where  the  holder  of  a  bond  and 

89  Power  v.  Lester,  23  N.  Y.  527,  91  Butler  v.  Miller,  1  N.  Y.  (1 
affi'g  17  How.  Pr.  413.                                 Comst.)   496. 

See  as  to  mortgages  by  or  affecting  93  Hill    v.    Beebe,    13    N.    Y.    (3 

married  women,  chapter  XVI  herein.  Kern.)    556;   Gregory  v.  Thomas,  20 

90  Per  Johnson,  J.,  in  Butler  v.  Wend.  17. 
Miller,  1  N.  Y.   (1  Comst.)   496,  500. 

See  §  417. 
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mortgage  of  real  estate  paid  taxes  and  assessments  on  the  mort- 
gaged premises,  and  took  a  fresh  bond  and  mortgage  on  the  same 
property  for  the  amount  of  such  payment  from  the  grantee  of  the 
mortgagor,  this  was  held  not  to  extinguish  his  right  to  add  the 
amount  paid  by  him  to  the  first  mortgage  and  hold  the  mortgagor 
for  the  deficiency.  The  taking  of  the  fresh  bond  and  mortgage 
was  not  per  se  a  discharge.  It  was  not  taking  security  of  a  higher 
nature  for  the  same  demand,  so  as  to  extinguish  the  former,  but 
the  superadding  of  the  personal  liability  of  the  owner  of  the  equity 
of  redemption  was  rendering  the  one  collateral  to  the  other,  and 
not  substitutional.®^ 

A  mortgage  given  as  collateral  to  a  promissory  note  will  not  ex- 
tinguish it,  although  it  contain  a  proviso  against  personal  respon- 
sibility on  the  mortgage ;  ®*  and,  on  the  same  principle,  a  sealed 
mortgage  of  a  chattel  is  not  an  extinguishment  of  the  debt.®^ 

§  399.  New  mortgage  without  bond  may  discharge  debt. — ^When- 
ever a  mortgage  under  seal  is  taken  as  security  for  a  pre-existing 
debt  not  evidenced  by  a  sealed  instrument,  the  mortgage  is,  in  a 
sense,  a  higher  security,  but  the  taking  of  it  will  not  discharge 
the  debtor  from  his  original  obligation,  unless  that  be  the  intention 
of  the  parties.  But  if  the  original  indebtedness  is  intended  to  be 
discharged,  and  a  mere  mortgage  is  taken  to  secure  the  amount 
without  any  express  covenant  to  pay  the  same,  and  no  bond  or 
separate  instrument  is  given  to  secure  such  payment,  the  mortgagee 
will  be  without  any  remedy  against  the  mortgagor  personally. 
The  form  of  such  a  transaction  would  not  conclusively  establish  an 
intent  to  release  the  mortgagor,  but  it  would  operate  as  evidence 
of  such  an  intent. ®® 

A  mechanic's  lien  on  real  property  is  waived  by  taking  a  mort- 
gage on  the  same  property  for  the  amount  of  the  lien.®'^ 

§  400.  New  obligation  or  secuity  may  discharge  if  so  agreed.^ — 
A  promise  to  perform  a  promise  which  has  already  been  made 
upon  sufiicient  consideration,  does  not  operate  to  release  or  ex- 
tinguish, the  original  obligation,  and  it  is  too  well  settled  in  this 
State  to  admit  of  a  doubt,  that  the  taking  of  a  debtor's  note  does 

93  Eagle  Ins.  Co.  v.  Pell,  2  Edw.  95  Sterling  v.  Eogers,  25  Wend. 
631 ;  Young  V.  Guy,  12  Hun,  325.  658. 

94  Alnslle  v.  Wilson,  7  Cow.  662;  96  Hone  v.  Fisher,  2  Barb.  Ch.  559. 
Phelps  V.  Johnson,  8  Johns.  54.  97Trullinger    v.    Kolford,    7    Or. 

228;  33  Am.  E.  708. 
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not  merge  or  extinguish  the  demand  for  which  it  is  taken,  even 
though  it  be  expressly  agreed  to  take  the  note  in  satisfaction.®* 
A  reason,  for  this  rule  is  found  in  the  fact  that  a  promise  to  re- 
release  the  original  obligation  would  in  such  a  case  be  without 
consideration.  If  it  is  agreed  to  take  the  note  of  a  third  person, 
or  the  indorsement  of  a  third  person  in  payment  of  the  original 
debt,  or  if  any  advantage  is  gained  by  the  creditor  on  his  promise 
to  release  the  primary  obligation,  there  is  no  reason  to  believe  that 
such  an  agreement  would  be  without  force.  So,  where  the  ne- 
gotiable promissory  notes  of  a  mortgagor,  bearing  interest,  were 
given  and  received  as  payment  of  an  installment  of  interest  due 
upon  the  mortgage,  this  was  held  to  be  payment,  though  the  notes 
were  not  paid.-^ 

§  401.  No  merger  in  a  void  security — ^A  bond  is  a  higher  secu- 
rity than  a  note,  because  the  law  impresses  upon  it  a  more  conclu- 
sive character,  and  a  judgment  is  higher  than  either  of  them  for 
the  same  reason.  But,  properly  considered,  neither  the  note,  the 
bond,  nor  the  record  of  judgment  are  debts.  They  are  severally 
evidences  of  debt,  and  the  deht  itself  exists  as  a  legal  proposition 
depending  upon  facts  shown  in  whole  or  part  by  such  evidence. 
If  the  creditor  is  armed  with  the  better  evidence,  he  is  not  allowed 
'  to  use  the  poorer ;  and  this  is  almost  the  entire  extent  of  the  doc- 
trine. If,  therefore,  the  new  security  or  evidence  is  defectively 
executed,  so  as  not  to  operate  as  evidence  at  all ;  ^  or  if  it  is  the 
evidence  of  a  contract  which  is  usurious,  and  is  for  that  reason 
void,  it  cannot  displace  or  extinguish  the  original  debt.*  Upon 
the  same  reasoning,  although  a  mortgage  is  extinguished  by  the 
entry  of  a  judgment  of  foreclosure  and  sale,  it  can  only  be  extin- 
guished by  a  valid  judgment,  and  it  is  of  full  force  when  the  judg- 
ment has  been  set  aside  as  irregular.*  So,  the  cancellation  of  the 
judgment  without  payment  of  the  mortgage,  as,  for  example,  by 
consent  of  the  parties,  would  not  impair  the  validity  of  the  mort- 
gage, but  would  only  operate  to  destroy  an  evidence  of  the  validity 

98  Cole   V.    Sackett,    1    Hill,    516;  2  Burger  v.  Hughes,  5  Hun,  180. 

Waydell  v.  Luer,  5  Hill  448 ;  Hawley  3  Crippen  v.  Heermanee,  9  Paige, 

V.   Foote,   19   Wend.   516;    Frisbie  v.  211;  Patterson  v.  Birdsall,  64  N".  Y. 

Lamed,  21   Wend.  450,  452;   Hill  v.  294. 

Beebe,  13  N.  Y.   (3  Kern.)   556.     See  4  Staekpole   v.   Eobbins,   47   Barb, 

also   Richardaoji   t.    Wright,   58   Vt.  212.     See  Salmon  v.  Allen,   11  Hun, 

367.  '  29. 

1  Kice  V.  Dewey,  54  Barb;  455. 
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of   the   lien   which   the   obtaining   of   the   judgment    had    fur- 
nished. 

§  402.  Payment  of  collateral  security  in  general  cancels  debt. — 
While  the  giving  of  a  new  or  collateral  security  for  a  debt  secured 
by  a  mortgage  does  not  discharge  the  lien,  the  payment  of  such 
collateral  security  will  always  extinguish  it,  except  in  cases  where 
the  preservation  of  the  lien  is  an  equitable  right  of  the  person  who 
makes  the  payment.  Thus,  where  two  persons  executed  a  mort- 
gage!, and  one  of  them  afterward  assumed  the  debt  and  gave  other 
security  for  it,  the  payment  of  that  security  was  held  to  satisfy 
the  mortgage.®  The  proper  test  in  all  cases,  is  as  to  whether  the 
person  who  paid  the  debt  is  the  one  who  ought  equitably  to  pay  it. 
If  he  is  only  secondarily  liable,  then  he  is  entitled  to  be  subro- 
gated to  the  rights  of  the  mortgagee  for  his  own  indemnity.® 

If  it  shall  appear  by  a  matter  of  public  record  that  a  security 
taken  as. collateral  to  a  mortgage  debt  has  been  paid,  purchasers  of 
the  mortgaged  estate  have  a  right  to  rely  upon  this  as  a.  satisfaction 
and  discharge  of  the  mortgage.  So,  where  a  judgment  was  re- 
covered on  a  bond  secured  by  a  mortgage,  and  an  execution  was 
issued  thereon,  upon  which  other  lands  were  sold,  and  the  execu- 
tion was  returned  satisfied,  and  the  judgment  cancelled,  a  pur- 
chaser for  value  who  took  title  while  these  facts  appeared  upon  the 
records,  and  who  went  into  possession,  was  held  to  have  acquired 
a  perfect  title,  and  it  was  determined  to  be  inadmissible  to  in- 
quire, as  against  him,  as  to  whether  the  proceedings  in  which  the 
judgment  had  been  obtained  were  regular.'^ 

§  403.  Merger  of  mortgage  in  judgment  of  foreclosure ^A  mort- 
gage is  merged  in  a  judgment  of  foreclosure,  in  the  sense  that, 
after  the  rendition  of  such  judgment,  the  creditor  being  furnished 
with  a  better  and  more  efficacious  security  may  not  resort  to  the 
poorer  and  inferior  one.  But  this  rule,  cannot  operate  to  benefit 
persons  not  bound  by  the  judgment,  and,  as  to  them,  the  mortgage 
remains  in  full  force.^     So,  a  mortgage  is  not  merged  by  the  entry 

5  McGiven  v.  Wheelock,  7  Barb.  7  Driggs  v.  Simson,  3  K.  Y.  Sup. 
22.  (T.  &  C.)    786. 

6  Russell  V.  Pistor,  7  N.  Y.  (3  8  Franklin  v.  Hayward,  61  Eow. 
Seld.)  171;  Klock  v.  Cronkhite,  1  Pr.  43.  See  also  Evans  Gas  Light 
Hill,  107 ;  Tice  v.  Annin,  2  Johns.  Ch.  Co.  v.  State  ex  rel.  Eeitz,  73  Ind, 
125;   Barnes  v.  Mott,  64  N.  Y.  402;  219;    38  Am.  R.   129. 

Cole  V.  Malcolm,  66  N.  Y.  363. 
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of  a  judgment  on  it  and  a  sale  made  under  such  judgment  to  the 
mortgagee,  so  as  to  benefit  the  holder  of  a  second  mortgage  not 
made  a  party  defendant  to  the  foreclosure.®  And,  since  a  valid 
mortgage  can  be  merged  only  in  a  valid  judgment,  a  proceeding 
for  a  foreclosure  and  sale  of  mortgaged  premises  which  has  been 
set  aside  as  illegal  and  fraudulent,  is  no  bar  to  a  subsequent  fore- 
closure of  the  same  mortgage,  the  mortgage  itself  and  its  lien  being 
unaffected  by  such  proceeding.  ^<*_ 

§  404.  Judgment  does  not  merge  cause  of  action  as  between  de- 
fendants.— ^Where  a  principal  and  surety  are  sued  upon  an  obliga- 
tion securing  a  debt,  as  between  the  plaintiff  and  the  defendants, 
the  obligation  becomes  merged  in  the  judgment ;  but  it  is  not  nec- 
essarily merged  as  between  the  defendants.  The  merger  is  not  so 
complete  that  the  courts  may  not  look  behind  the  judgment  to  see 
upon  what  it  is  founded,  for  the  purpose  of  protecting  equitable 
rights  connected  with  the  original  relations  of  the  parties;  and 
the  judgment,  instead  of  being  regarded  strictly  as  a  new  debt,  is 
sometimes  held  to  be  merely  the  old  debt  in  a  new  form,  so  as  to 
prevent  a  technical  merger  from  working  injustice.-'^  The  rule 
has  been  well  formulated  thus :  "  The  merger  of  a  cause  of  action 
has  no  effect  upon  the  liabilities  of  the  co-plaintiffs  or  the  co-de- 
fendants between  each  other.  Those  liabilities  are  not  in  issue  in 
the  case,  and,  therefore,  are  not  affected  by  the  final  determination 
of  the  action.  In  extinguishing  a  demand  a  judgment  has  no 
greater  effect  than  mere  payment.  It  .leaves  the  liability  of  other 
parties  to  the  defendant  unaffected.  A  recovery  upon  a  note 
against  the  maker  and  indorser  does  not  so  merge  the  note  as  to 
prevent  the  indorsers  from  paying  the  judgment,  receiving  the 
note,  and  maintaining  an  action  upon  it  against  the  maker."  ^^ 

Upon  this  principle,  where  a  judgment  of  foreclosure  was  en- 
tered, and  a  sale  had  thereunder  to  a  person  owning  the  equity  of 
redemption,  who  was  not  equitably  bound  to  pay  the  mortgage,  but 
the  sale  was  never  carried  out  by  the  executing  of  a  deed,  for  the 
reason  that  such  defendant  took  an  assignment  of  the  bond,  mort- 

9  Parker   v.   Child,   25   N.   J.   Eq.  12  Freeman  on  Judgments,  §  227; 

41.  •  Wadsworth  v.   Lyon,   93   N.   Y.  201, 

lOStackpole  v.  Eobbins,  47  Barb.  213;    Kelsey  v.   Bradbury,  21   Barb. 

212.  531. 

11  Clark  V.  Rowling,   3   N.  Y.    (3 
Comst.)   216. 
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gage,  and  decree,  it  was  held  that  the  judgment  did  not  preclude 
such  defendant,  as  assignee  of  the  bond,  from  bringing  an  action 
upon  it  against  the  maker,  who  was  both  legally  and  equitably  the 
person  who,  under  the  circumstances  of  the  case,  ought  to  pay  it.^* 
Where  a  bond  and  mortgage  were  assigned  as  security  for  a 
debt,  and  the  assignee  brought  an  action  to  foreclose,  claiming  only 
the  amount  due  him,  and  obtained  a  judgment,  this  was  held  not 
to  merge  the  mortgage  so  as  to  prevent  the  mortgagee  from  paying 
the  amount  due  to  his  assignee,  and  bringing  a  new  action  in  his 
own  behalf.^* 

DISOHAEGEI  ET  EELEASE  OF  PART  OF  THE   SECUEITT. 

§  405.  When  a  release  of  a  portion  of  the  security  will  cancel  the 
mortgage  pro  tanto. — It  is  a  principle  of  equity,  that  where  mort- 
gaged premises  are  subsequently  sold  to  different  purchasers  in 
parcels,  such  parcels,  upon  a  foreclosure  of  the  mortgage,  are  to  be 
sold  in  the  inverse  order  of  their  alienation,  according  to  the 
equitable  rights  of  different  purchasers,  as  between  themselves,  in 
reference  to  the  payment  of  the  mortgage,  which  is  a  lien  upon 
the  equity  of  redemption  in  all  the  parcels.  And  the  same  prin- 
ciple of  equity  is  applicable  to  subsequent  incumbrances,  upon  dif- 
ferent portions  of  the  mortgaged  premises,  either  by  mortgage  or 
judgment.  ^^ 

The  release  must  be  a  valid  one.^®  It  has  also  been  determined 
that  if  the  mortgagee,  in  such  case,  with  full  notice  of  the  equitable 
rights  of  the  subsequent  purchasers  or  incumbrancers,  as  between 
themselves,  releases  a  part  of  the  mortgaged  premises  which  in 
equity  is  primarily  liable  for  the  payment  of  his  debt,  he  will  not 
be  permitted  to  enforce  the  lien  of  his  mortgage  against  other  por- 
tions of  the  premises,  without  first  deducting  the  value  of  that  part 
of  the  premises  which  has  been  released  by  him.^^ 

'  laWadsworth  v.  Lyon,  93  N.  Y.  151;   Guion  v.  Knapp,  6  Paige,  35; 

201.  Howard  Ins.  Co.  v.  Halsey,  4  Sandf. 

14 O'Dougherty  v;  Remington  Pa-  565,   affi'd   8  N.   Y.    (4   Seld.)    271; 

per  Co.,  81  N.  Y.  496.  The    Trustees    of    Union    College    v. 

15  Stuyvesant  v.  Hall,  2  Barb.  Ch.  Wheeler,  61  N.  Y.  88.  See  Ridge  of 
151 ;  N.  Y.  Life  Ins.  &  Trust  Co.  v.  Brooklyn  Realty  Co.  v.  Offerman,  149 
Milnor,  1  Barb.  Ch.  353;  Snyder  v.  App.  Div.  878;  83  N.  Y.  Supp.  552, 
Stafford,  11  Paige,  71.  Gibson  v.  Thomas,  85  App  Div.  243. 

16  Hamlin  v.  Klein,  8  App.  Div.  See  also  Birnie  v.  Mann.  29  Arli.  591 : 
413.  Meacham    v.     Steele,     93    III.     135; 

17  Stuyvesant  V.  Hall,  2  Barb.  Ch.  Hawke    v.    Snydaker,    86    111.    197; 
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Upon  the  same  principle,  where  payment  of  the  mortgage  deht 
is  assumed  by  a  purchaser,  and  the  mortgagee,  with  notice  of  the 
facts,  releases  a  part  of  the  mortgaged  land  to  the  purchaser,  and 
the  remaining  part  proves  insufficient,  the  mortgagee  cannot  look 
to  the  mortgagor  for  payment  of  the  deficiency  caused  by  the  re- 
lease. ^^  The  mortgagor  is  entitled  to  credit  for  the  value  of  the 
part  released  and  is  liable  only  for  the  balance.-^® 

If  the  mortgagee  has  diminished  the  security  of  a  subsequent 
purchaser  without  his  consent  by  releasing  the  mortgagor  from  his 
personal  liability,  the  land  so  purchased  will  be  held  to  be  fully 
discharged  from  the  lien.^"  The  release  may  be  subject  to  the 
performance  of  a  condition  subsequent,  upon  breach  of  which  the 
release  becomes  inoperative.^-'  A  prior  incumbrancer  is  not 
bound  at  his  peril  to  look  for  subsequent  liens  when  about  to  re- 
lease a  part  of  his  security.^^ 

§  406.  The  reason  of  this  rule  may  be  found  in  the  fact  that  the 
owners  of  the  property  only  secondarily  liable  for  the  payment 
of  the  mortgage  debt  stand  as  sureties,  the  property  primarily  li- 
able being  the  principal  fund.  Among  the  equitable  rights  and 
privileges  of  a  surety  are  the  following :  that  the  creditor  shall  first 
resort  to  the  primary  fund,  where  there  are  two,  for  the  payment 
of  his  debt,  so  as  to  relieve  as  far  as  possible  the  property  of  the 
surety,  and  that  the  creditor  shall  do  no  act,  without  the  express 
consent  of  the  surety,  to  impair  the  benefit  of  a  substitution  to 
which  the  surety  may  be  entitled.  These  are  familiar  rules  in  a 
court  of  equity,^*  and  it  follows  that  if  a  creditor  knowingly  acts 
in  disregard  of  these  principles,  he,  and  not  the  surety,  should  suf- 
fer the  evil  consequences. 

Stewart   v.   McMahon,   94   Ind.   389;  Wing    v.    Hayford,    124    Mass.    249; 

Wolf  V.  Smith,  36  Iowa,  454;  Doug-  Draper  v.  Mann,  117  Mass.  439. 

lass  V.  Bishop,  27  Iowa,  214;    Clark  20  Coyler  v.  Davis,  20  Wis.  564. 

V.  Fontain,  135  Mass.  464;  Benton  v.  21  Barnes  v.  Southfleld  Beach  Co., 

Nicoll,  24  Minn.  221 ;  Hill  v.  Howell,  202  N.  Y.  301 ;  95  N.  E.  691. 

36    N.    J.    Eq.    25 ;     Loan    Ass'n    v.  22  Sherman  v.   Poster,   158  N.   Y. 

Beaghen,  27  N.  J.  Eq.  98;  Mount  v.  587;  53  N".  E.  504. 

Potts,    23    N.   J.    Eq.    188;    Martin's  23  Wheelwright     v.     Depeyster,     4 

Appeal,  97  Pa.  St.  85.  Edw.   244;    Cheesebrough  v.  Millard, 

18  Savings  Bank  v.  Munson,  47  1  Johns.  Ch.  409;  Stevens  v.  Cooper, 
Conn.  390.  1  Johns.  Ch.  425;  Hayes  v.  Ward,  4 

19  Bank  V.  Thayer,  136  Mass.  459;  Johns.   Ch.    123;    Eddy  v.   Traver,  6 

Paige,  521. 


§§  407-408.J      BISCHAEGE    BY    RELEASE    OF    SECTJBITY.  337 

§  407.  The  mortgagee  is  not  prejudiced  by  release  unless  lie  has 
notice  of  the  facts. — The  right  to  have  the  lands  which  have  been 
sold  by  the  mortgagor  charged  in  the  inverse  order  of  their  alien- 
ation, is  not  strictly  a  legal,  but  an  equitable  right,  and  is  governed 
by  those  equitable  principles  upon  which  a  court  of  equity  protects 
the  rights  of  sureties,  or  of  those  who  are  standing  in  the  situation 
of  sureties.  And  the  conscience  of  the  party  who  holds  the  in- 
cumbrance is  not  affected,  unless  he  is  informed  of  the  existence 
of  the  facts  upon  which  this  equitable  right  depends,  or  he  has  a 
sufficient  notice  of  the  probable  existence  of  the  right  to  make  it 
his  duty  to  inquire  for  the  purpose  of  ascertaining  whether  such 
equitable  right  does  in  fact  exist.  If,  therefore,  the  prior  pur- 
chasers are  so  negligent  as  to  leave  the  holder  of  an  incumbrance 
to  deal  with  the  mortgagor,  or  with  a  subsequent  grantee  of  a 
portion  of  the  premises,  under  the  erroneous  supposition  that  the 
lands  conveyed  to  the  prior  purchasers  still  belong  to  the  mort- 
gagor, the  mortgagee  will  not  lose  his  lien  by  executing  a  release 
to  one  who  happens  to  be  a  subsequent  grantee.  The  principle 
that  a  creditor  who  has  a  lien  on  two  funds  may  discharge  the  lien 
as  to  one  without  impairing  his  legal  claim  on.  the  other,  if  he 
has  no  reason  to  suppose  it  will  interfere  with  the  equitable  rights 
of  any  one,  has  been  distinctly  recognized.^*  To  deprive  a  cred- 
itor of  his  legal  claim  against  the  property  of  a  person  standing  in 
the  situation  of  a  surety,  on  the  ground  that  such  creditor  has 
done  an  act  which  is  inconsistent  with  the  equitable  rights  of  a 
surety,  not  only  the  fact  of  the  suretyship  must  exist,  but  it  must 
be  known  to  the  creditor  at  the  time  of  the  act  complained  of,^^  or 
he  must  have  either  actual  or  constructive  notice  of  it.^® 

§  408.  What  notice  is  sufficient. — The  recording  of  a  subsequent 
conveyance  of,  or  mortgage  on,  parcels  of  the  premises  is  not  notice 
to  the  prior  mortgagee,  and  if  such  mortgagee  releases  a  portion  of 

24  Cheesebrough  v.  Millard,  1  McLean  v.  Lafayette  Bank,  3  McLean 
Johns.  Ch.  409.  See  Gibson  v.  588 ;  Watts,  v.  Burnett,  56  Ala.  340 ; 
Thomas,  180  N.  Y.  483;  73  N.  E.  484.  Washington   v.    Flint,   43    Ark.    504; 

25  Chancellor  Walwokth,  in  Cooper  v.  Bigly,  13  Mich.  463;  Van- 
Guion  V.  Knapp,  6  Paige,  42,  43;  orden  v.  Johnson,  14  N.  J.  Eq.  376; 
Niemcewicz  v.  Gahn,  3  Paige,  614;  Blair  v.  Ward,  10  N.  J.  Eq.  376; 
Patty  V.  Pease,  8  Paige,  277.  Mcllvaln   v.    Assurance   Co.,    93   Pa. 

26  Howard   Ins.   Co.   v.   Halsey,   8  St.   30;    Sharck  v.   Shriner,   Pa.   St. 
N.    Y.     (4    Seld.)    271;    Kendall    v.  Nov.  20,  1882;   27  Alb.  L.  J.  336. 
Niebuhr,  58  How.  Pr.  156.     See  also 
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the  premises  without  actual  notice  of  such  deed  or  mortgage,  his 
lien  upon  the  residue  will  not  be  impaired.^^  The  recording  of 
subsequent  transfers  or  incumbrances  may,  however,  be  material, 
if  it  can  be  shown  that  the  mortgagee  had  notice  of  facts  and  cir- 
cumstances suflScient  to  put  him  on  inquiry,  for  the  public  records 
furnish  the  information  which  a  mortgagee,  desiring  to  act  fairly, 
would  naturally  seek.^®  If  the  mortgagee  can  be  shown  to  have 
knowledge  of  the  record  of  a  conveyance,  as  if  the  release  itself 
recites  such  record,  he  is  put  upon  inquiry,  and  is  bound  by  the 
knowledge  which  an  examination  of  the  records  would  furnish 
him.^^ 

It  is  enough  to  charge  the  mortgagee  with  notice  if  he  has 
been  informed,  by  letter  or  otherwise,  of  the  names  of  junior  pur- 
chasers from  the  mortgagor,  and  if  their  deeds  are  on  record.^" 

And  if  the  mortgagee  has  employed  an  attorney  in  the  transac- 
tion, before  the  delivery  of  the  release,  and  such  attorney  has  ac- 
quired knowledge  of  the  contents  of  the  conveyances,  the  knowl- 
edge of  the  attorney  will  be  treated  as  that  of  his  client.^^ 

The  actual  occupancy  of  the  purchasers  from  the  mortgagor,  by 
residence  in  dwellings  erected  on  portions  of  the  mortgaged  prem- 
ises, is  constructive  notice  to  the  mortgagee,  and  he  is  chargeable 
with  the  consequences  thereof,  and  cannot  do  anything  in  deroga- 
tion of  their  rights  or  to  their  prejudice.^^ 

§  409.  The  effect  of  a  release  by  the  mortgagee  must  depend  upon 
the  circumstances  of  the  case. — If  he  has  notice  that  by  such  an  act 
he  sacrifices  the  interest  of  a  subsequent  lien  creditor,  he  will  be 

27  Wheelwright  v.  Depeyster,  4  Dewey  v.  IngersoU,  42  Mich.  17;  3 
Edw.  233;  Talmadge  v.  Wilgers,  4  N.  W.  235;  James  v.  Brown,  H  Mich 
Edw.   239,   n.;    Stuyvesant  v.   Hone,      25. 

1  Sandf.  Oh.  419,  affi'd  Stuyvesant  v.  31  Kendall   v.    Niebuhr,    58    How. 

Hall,  2  Barb.  Oh.  151;  Howard  Ins.  Pr.   156,  164;   Bank  of  the  U.  S.  v. 

Co.  V.  Halsey,  8  N.  Y.  (4  Seld.)  271.  Davis,  2  Hill,  451;   Ingalls  v.  Mor- 

See  also  Blair  v.  Ward,  10  N.  J.  Eq.  gan,    10'  N.   Y.    178,   184;    Dillon  v. 

119.  Anderson,  43  N.  Y.  231,  238;  Bank 

28  Guion  v.  Knapp,  6  ■  Paige,  41,  for  Savings  v.  Frank,  56  How.  Pr. 
42;  Howard  Ins.  Co.  v.  Halsey,  4  403,  414.  See  also  The  Distilled 
Sandf.  565,  affl'd  8  N.  Y.    (4  Seld.)  Spirits,   11  Wall.    (U.  S.)    356. 

271.  32  Phelan  v.  Brady,  119  N.  Y.  587; 

29  Howard  Ins.  Co.  v.  Halsey,  8  23  N.  E.  1109;  Trustees  of  Union 
N.  Y.   (4  Seld.)   271.  College  v.  Wheeler,  61  N.  Y.  88,  98; 

30  Howard  Ins.  Co.  v.  Halsey,  8  Brown  v.  .  Volkening,  64  N.  Y.  76. 
N.  Y.  (4  Seld.)  271;  Hall  v.  Ed-  See  also  Dewey  v.  IngersoU,  42  Mich, 
wards,  43  Mich.  473;   5  N.  W.  652;  17;  3  N.  W.  235. 


§  410.J  DISCHAEGE    BY    EELEASE    OF    SECTJEITT.  339 

bound  to  withhold  his  hand,  or,  if  he  proceeds,  will  be  responsible 
for  the  loss  incurred.  He  may  have  this  knowledge  in  the  very- 
creation  of  the  mortgage.  As  if  two  or  more  severally  seized  of 
land  join  in  a  mortgage,  they  are  all,  in  equali  jure,  entitled  to 
contribution  among  themselves;  and  if  the  mortgagee  should  re- 
lease the  land  of  one  from  the  mortgage,  leaving  the  whole  sum 
to  be  levied  of  the  remaining  lands,  he  would  be  doing  an  act  of 
injustice  of  which  he  was  fully  cognizant.  Thus  it  was  so  held 
when  the  mortgage  was  originally  by  one,  and  a  purchaser  of  part 
from  the  mortgagor  intervenes,  and  before  releasing,  that  fact  is 
known  to  the  mortgagee.'* 

It  is  not  always  that  a  release  of  a  part  of  mortgaged  premises 
given  with  knowledge  of  a  prior  conveyance  of  another  part  that 
remains  unreleased,  is  held  inequitable.  It  is  not  a  technical  dis- 
charge of  that  part;  nor  is  it  an  equitable  release  or  discharge, 
unless  upon  the  principles  of  natural  equity  and  justice,  it  ought 
to  operate  against  the  mortgagee  giving  the  release.** 

§  410.  Where  two  parcels  of  land  owned  by  different  persons  are 
equitably  bound  pro  rata  for  the  mortgage  debt,  and  the  mortgagee, 
with  knowledge  of  the  facts  out  of  which  this  equity  arises,  releases 
one  parcel,  his  security  will  be  deemed  diminished  for  the  benefit 
of  the  other  parcel,  to  the  extent  that  the  parcel  released  ought 
equitably  to  have  contributed  to  its  payment.  So,  where  a  mort- 
gage covered  two  parcels  of  land  and  the  equity  of  one  was  trans- 
ferred to  A,  and  the  equity  of  the  other  to  B ;  and  the  mortgagee 
released  A's  parcel  from  the  mortgage,  it  was  held  that  B,  on  re- 
deeming, could  not  compel  A  to  contribute,  but  that  he  was  entitled 
to  have  an  abatement  of  such  a  proportion  of  the  sum  due  on  the 
mortgage  as  the  value  of  A's  parcel  bore  at  the  time  of  the  execu- 
tion of  ,the  mortgage,  to  the  value  of  both  parcels.*^  And  when, 
after  the  mortgaged  premises  had  passed  to  several  devisees,  and 
the  mortgagee  released  one  devisee's  portion,  it  was  adjudged  that 
the  others  were  liable  only  for  that  share  of  the  debt  for  which 
their  portions  would  have  been  liable  if  no  release  had  been 
made.*® 

33  Per  Steeeett,  J.,  in  Sharck  v.      Woodruff,   87  N.  Y.   1,  7.     See  also 
Shriner,   Pa.   St.   Nov.   20,   1882;    27       Walls  v.  Baird,  91  Ind.  429. 

Alb.  L.  J.  336.     See  Ross  v.  Vernam,  35  Parkman    v.    Welch,    36    Mass. 

6  App.  Div.  246;  39  N.  Y.  Supp.  1031.  (19  Pick.)   231. 

34  Per  Walwobth,   Ch.,   in  Patty  36  Gibson  v.  McCormick,  10  Gill  & 
v.   Pea&'e,   8   Paige,   277;    Kendall  v.  J.    (Md.)   65. 
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Where  several  parcels  are  justly  bound  for  the  payment  of  the 
debt,  the  mortgagee  will  incur  no  penalty  for  releasing  one  or 
more  on  receiving  their  fair  quota  of  the  amount  due,  and  the  bal- 
ance of  the  debt  will  remain  a  valid  charge  on  the  remainder.^ '^ 

So,  the  mortgagee  may  properly  release  portions  of  the  mort- 
gaged property  in  conformity  with  the  terms  of  the  mortgage 
itself,  if  that  instrument  contains  provisions  requiring  releases  to 
be  given  on  certain  specified  terms.^* 

Where  a  mortgagor  who  gave  no  bond  and  is  not  personally 
liable  for  the  mortgage  debt,  conveyed  an  undivided  one-half  of 
the  mortgaged  land  to  a  corporation  which  assumed  one-half  of 
the  mortgaged  indebtedness,  the  release  from  the  lien  of  the  mort- 
gage of  the  undivided  moiety  owned  by  the  mortgagor,  upon  pay- 
ment by  him  of  one-half  of  the  mortgage  debt,  does  not  discharge 
the  interest  conveyed  to  the  corporation  from  the  lien  of  the  mort- 
gage.^» 

§  411.  It  is  only  when  the  release  is  given  in  violation  of  equi- 
table rights  of  third  persons  that  it  will  operate  to  cancel  or  reduce 
the  mortgage.*" 

Between  the  parties  a  part  may  be  released  and  the  balance 
held,*^  and  there  are  cases  where  equity  would  approve  a  release. 
So,  where  one  of  two  tenants  in  common  has  paid  his  share  of  a 
joint  mortgage,  and  the  other  has  mortgaged  his  share  a  second 
time,  the  former  is  equitably  entitled  to  a  discharge;  and  if  it  is 
given,  this  will  not  justify  the  later  mortgagee  to  demand  that 
the  prior  mortgage  be  postponed,  or  be  held  to  be  diminished  in 
amount.*^ 

If  the  release  is  the  equitable  right  of  the  person  receiving  it 
as  against  the  portion  of  the  property  remaining,  no  deduction 
can  be  made  from  the  mortgage  debt  because  of  it.  So  where, 
after  the  making  of  the  mortgage,  a  portion  was  conveyed  by  the 
mortgagor  for  a  full  consideration  and  with  warranty  against  the 
lien,  the  portion  so  conveyed  may  justly  be  released  by  the  mort- 
gagee without  impairing  his  lien  against  the  balance  remaining 

37  Barney  v.  Myers,  28  Iowa,  472.      curity  Co.,  55  App.  Div.  440 ;   66  N. 

38  Kendall    v.    Niebuhr,    58    How.      Y.  Supp.  862. 

Pr.  156,  165,  aflS'd  sub  nom.  Kendall  40  Murray  v.  Fox,  104  N.  Y.  382; 

V.   Woodruff,   87  N.  Y.   1.     See  also  10  N.  E.  864. 

Hawke    v.    Snydaker,    86    111.    197;  41  Coutant  v.  Seross,  3  Barb.  128. 

Woodruff  V.  Stickle,  28  N.  J.  Eq.  49.  42  Southworth  v.  Parker,  41  Mich. 

39  Clinton    v.    Buffalo    Land    Se-  198;  1  N.  W.  944. 
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in  the  hands  of  the  mortgagor  and  his  subsequent  grantees  and 
mortgagees.*^ 

So,  where  the  mortgagee  released  in  pursuance  of  an  agreement 
contemporaneous  with  the  mortgage,  and  under  which  it  was 
made,  it  was  held  that  such  release  did  not  affect  the  lien  of  the 
mortgage  as  to  the  parcels  not  released.** 

§  412.  In  every  case  the  mortgage  will  only  be  affected  to  the 
extent  of  the  value  of  the  property  released,*^  and  the  owners  of 
property  not  released  cannot  be  suffered  to  escape  payment  of  the 
fair  proportion  of  the  mortgage  debt,  which  they  would  equitably 
have  been  obligated  to  pay  if  the  release  had  not  been  executed.*** 

It  will  be  remembered  that  the  release  to  a  subsequent  pur- 
chaser is  not  a  technical  discharge  of  the  lands  previously  conveyed, 
from  the  lien  of  the  incumbrance.  So  far  as  the  release  relates 
to  the  original  parties  to  the  mortgage,  each  and  every  part  of 
the  mortgaged  premises  is  bound  for  the  payment  of  the  whole 
debt,  and  a  release  of  one  portion  does  not  in  any  manner  affect 
the  lien  upon  the  residue.*'' 

A  release  or  discharge  of  one  portion  of  the  mortgaged  prem- 
ises does  not  operate  as  an  equitable  release  or 'discharge  of  other 
portions,  unless  upon  the  principles  of  natural  equity  and  justice 
it  ought  thus  to  operate  against  the  party  making  the  release  to 
the  subsequent  grantee.  So,  where  the  entire  value  of  the  prop- 
erty released  is  credited  upon  the  mortgage,  no  inju^  can  come 
to  any  one,  and  no  other  property  is  affected.** 

If  the  mortgage  was  not  an  actual  lien  on  the  portion  attempted 
to  be  released  by  reason  of  a  lack  of  title  in  the  mortgagor,  no 
injury  could  be  done  by  the  release,  and  the  owners  of  the  re- 
maining property  could  derive  no  advantage  from  it.*® 

43  Lyman  v.  Lyman,  32  Vt.  79.  Hill   v.    Howell,    36    N.    J.   Eq.   25; 

44  Kendall  v.  Niebuhr,  58  How.  Loan  Ass'n  v.  Beaghen,  27  N.  J. 
Pr.    156,   affi'd   suh   nom.   Kendall   v.      Eq.  98. 

Woodruflf,  87  N.  Y.  1.  46  Stevens  v.  Cooper,  1  Johns.  Ch. 

45Guion  v.  Knapp,  6  Paige,  35;  425. 
Stuyvesant  v.  Hall,  2  Barb.  Ch.  151 ;  47  Coutant  v.  Servoss,  3  Barb.  128. 

Frost  V.  Koon,  30  N".  Y.  428 ;   Dunn  48  Patty  v.  Pease,  8  Paige,  277. 

V.    Parsons,    40    Hun,    77.     See    also  49  Taylor  v.  Short,  27  Iowa,  361; 

Williams  v.  Wilson,   124  Mass.  257;  1  Am.  R.  280. 
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CHAITGES   IN  THE  FORM  OF  THE  DEBT. 

§  413.  Lien  not  commonly  affected  by  changes  in  form  of  debt. — 

As  a  general  rule  the  mere  change  in  the  form  of  the  debt  does 
not  satisfy  a  mortgage  given  to  secure  it,  unless  it  is  intended  so 
to  operate.  The  lien  of  the  debt  attaches  to  the  mortgaged  prop- 
erty, and  the  lien  can,  as  between  the  parties,  be  destroyed  only 
by  the  payment  or  discharge  of  the  debt,  or  by  a  release  of  the 
mortgage.  Mere  change  of  the  form  of  the  evidence  of  the  debt 
in  nowise  affects  the  lien.  A  renewal  of  the  note,  its  reduction 
to  a  judgment,  or  other  change  not  intended  to  operate  as  a  dis- 
charge of  the  lien,  still  leaves  it,  as  between  the  parties,  in  full 
vigor.^" 

§  414.  Court  will  look  at  real  nature  of  the  transaction. — In 

cases  of  this  kind  the  court  will  always  look  to  the  real  nature  of 
the  transaction,  and  will  not  consider  a  mortgage  discharged  by  the 
mere  change,  or  even  the  destruction  of  another  security  for 
the  same  debt,  if  it  was  not  the  intention  of  the  parties  to  destroy 
the  lien  of  the  mortgage.  In  the  ease  of  HardwicTc  v.  Mynd  (1 
Anst.  Ill),  the  court  of  Exchequer  decided  that  the  taking  of  a 
bond  from  the  mortgagor  for  the  arrears  of  interest,  which  bond 
was  never  paid,  was  not  a  discharge  of  the  lien  of  the  mortgage 
for  such  interest,  although  a  receipt  was  actually  indorsed  upon 
the  mortgage  for  the  interest.  So,  in  the  case  of  Davis  v.  May- 
nard  (19  Mass.  242),  where  the  mortgage  was  given  to  secure 
payment  of  a  sum  of  money  due  on  a  promissory  note,  and  the 
mortgagee  afterward  accepted  a  recognizance  for  the  sum  due, 
and  left  the  mortgage  with  the  justice  before  whom  the  recogni- 
zance was  acknowledged,  who  delivered  it  to  the  mortgagor,  the 
Supreme  Court  of  Massachusetts  held  that  the  lien  of  the  mort- 
gage was  not  thereby  discharged.  And  in  the  case  of  D'unham  v. 
Dey  (15  Johns.  555),  the  Court  of  Errors  .in  this  State  decided 
that  where  a  mortgage  is  given  to  secure  the  payment  of  a  promis- 
sory note,  the  subsequent  renewal  of  the  note  is  not  to  be  consid- 

50  Per  Walker,  J.,  in  Flower  v.  Ch.   65;   Bank  of  Utiea  v.  Finch,  3 

Elwood,     66     111.     438;      Dibble     v.  Barb.     Ch.     293;      Rogers     v.     The 

Richardson,  171  N.  Y.  131;  63  N.  E.  Traders'    Ins.     Co.,    6    Paige,    583; 

829;  Dunham  v.  Dey,  15  Johns,  554;  .  Eeeder  v.  Nay,  95  Ind.  164. 
Brinckerhoff    v.    Landing,    4    Johns. 
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ered  an  extinguishment  of  the  original  debt,  so  as  to  discharge  the 
lien  of  the  mortgage.®' 

Where  the  mortgagor  sold  the  land  to  a  third  person,  and,  by  a 
contract  of  novation,  the  mortgagee  delivered  up  the  mortgage 
notes  to  the  mortgagor  and  accepted  the  notes  of  the  purchaser 
for  the  same  indebtedness  the  mortgage  was  held  to  stand  as  se- 
curity for  the  new  notes.®^ 

Where  an  unauthorized  alteration  was  made  in  a  note  secured 
by  mortgage,  it  was  held  that  this  rendered  the  note  void,  but  did 
not  affect  the  validity  of  the  debt  for  which  the  note  had  been 
given,  and  the  mortgage  lien  was  enforced.®* 

§  415.  New  obligations  or  securities.^It  is  well  settled  in  this 
State  that  the  taking  of  a  debtor's  note  does  not  merge  or  extin- 
guish the  demand  for  which  it  is  taken,®*  except  where  there  is  a 
specific  statement  to  the  contrary.®®  If  the  demand  is  in  the 
form  of  a  note  and  that  is  secured  by  a  mortgage,  tlie  mortgage  is 
an  incident  of  the  debt.  But  it  is  an  incident  of  the  debt  itself 
and  not  of  the  note  which  is  evidence  of  it.  Accurately  speaking, 
a  note  is  not  a  debt  at  all,  any  more  than  any  other  mere  promise. 
Unless  founded  on  a  consideration,  it  is  good' for  nothing  between 
the  original  parties.  Since  taking  a  substantial  note  does  not  af- 
fect the  debt,  it  cannot  affect  the  security.®* 

In  the  absence  of  a  special  agreement  that  a  note  of  the  debtor 
shall  operate  as  full  satisfaction  for  interest  or  principal  on  a  bond 
secured  by  a  mortgage,  the  mortgagee  is  not  precluded  from  col- 
lecting the  same,®'  except  as  against  a  surety,  on  the  principal  of 
an  extension  of  the  term-  of  credit.®*  The  giving  of  a  receipt  in 
full  or  even  the  indorsement  of  the  amount  as  a  payment  upon 

51  Per  Walworth,  Ch.,  in  Rogers  55  Fitch  v.  McDowell,  145  N.  Y. 
V.    The    Traders'    Ins.    Co.,    6    Paige,       498;  40  N.  E.  205. 

583.     See    also    Pond    v.    Clark,    14  56  Hill   v.    Beebe,    13    N.   Y.    556, 

Conn.  '334.  562 ;   Jagger  Iron  Co.  v.  Walker,  76 

52  Foster  v.  Paine,  63  Iowa,  85;  N.  Y.  521,  affi'g  43  N.  Y.  Supr.  (11  J. 
Sloan  V.  Rice,  41  Iowa,  465 ;  Packard  &  S. )  275.  See  also  Lippold  v.  Held, 
V.  Kingman,  11  Iowa,  219;  Watkins  58  Mo.  213;  Hutchinson  v.  Swarts- 
V.  Hill,  8  Pick.   (Mass.)  522;  Pomroy  weller,  31  N.  J.  Eq.  206. 

V.  Rice,  16  Pick.    (Mass.)   22.  57  Cole    v.    Saekett,    1    Hill,    516; 

53  Gillette  v.  Smith,  18  Hun,  10.  Hill  v.  Beebe,-  13  N.  Y.  556 ;   Frisbie 

54  Gregory  v.  Thomas,  20  Wer,d.  v.  Larned,  21  Wend.  450,  452;  Way- 
17;    Waydell   v.    Luer,   5    Hill,   448;  dell  v.  Luer,  5  Hill,  448. 

Cole  V.  Saekett,   1   Hill,  516.  58  Brown  v.  Mason,  55  App.  Div. 

395;   66  N.  Y.  Supp.  917. 
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the  bond,  will  not  establish  an  agreement  to  take  the  note  abso- 
lutely in  payment  of  the  original  debt.^® 

But  an  indorsement  of  a  receipt  for  an  installment  of  principal 
made  upon  a  bond  in  consideration  of  a  promissory  note  for  the 
express  purpose  of  enabling  the  mortgagee  to  sell  the  note  and 
mortgage  to  raise  money,  will  be  treated  as  a  payment  on  account 
of  the  mortgage)  and  not  as  a  mere  change  of  security.^**      ^ 

A  second  mortgage  for  the  same  debt  will  not,  in  the  absence  of 
express  agreement,  be  treated  as  a  discharge  of  a  prior  mortgage, 
but  as  collateral  to  it.®^ 

§  416.  Agreement  to  take  note  in  payment  must  be  founded  on 
new  consideration. — No  presumption  will  be  indulged  of  an  agree- 
ment to  accept  a  new  obligation  or  security  in  satisfaction  of  an 
old  one.  The  presumption  will  always  be  that  the  new  promise 
or  security  is  a  collateral  to  the  old  one.  And,  unless  there  be 
some  new  consideration  moving  between  the  parties,  an  agreement 
that  a  fresh  promise  shall  be  taken  as  full  performance  of  a 
broken  one,  is  void  for  the  reason  that  it  is  without  consideration. 
When  this  reason  does  not  apply,  the  rule  no  longer  prevails.  If 
any  new  or  additional  security  or  other  benefit  is  obtained  by  the 
creditor,  or  any  detriment  is  sustained  by  the  debtor,  the  agree- 
ment will  be  enforced.  So,  if  notes  bearing  interest  are  given 
for  an  installment  of  interest  due  upon  a  mortgage,  upon  an  agree- 
ment that  they  shall  be  in  full  payment,  they  will  be  so  treated.®^ 
Or  the  notes  of  a  third  person  given  and  received  as  payment  will 
discharge  the  original  debt.®^ 

§  417.  Rule  as  to  merger  in  securities  oif  a  higher  nature. — If  a 

bond  is  given  for  a  note  secured  by  mortgage,  or  if  a  judgment  is 
obtained  for  the  debt,  the  mortgage  still  remains  until  payment. 
The  rule  that  a  security  of  a  higher  nature  extinguishes  inferior 

59  Feldman  v.  Beier,  78  N.  Y.  293 ;  17 ;  Hill  v.  Beebe,  13  N.  Y.  556!  See 
Jagger  Iron  Co.  v.  Walker,  76  N.  Y.  also  Swift  v.  Kiaemer,  13  Cal.  526; 
521,  affi'g  43  N.  Y.  Supr.  (11  J.  &  Pouder  v.  Eitzinger,  102  Ind.  571;  1 
S.)  275;  Putnam  v.  Lewis,  8  Johns.  N.  W.  44;  Walters  v.  Walters,  73 
389;  Buswell  v.  Pioneer,  37  N.  Y.  Ind.  425;  Packard  v.  Kingman,  11 
312;  Muldon  v.  Whitlock,  1  Cow.  Iowa,  219;  Burns  v.  Thayer,  101 
290.     See   also   Megargel's   Adm'r   v.  Mass.  426. 

Megargel,  105  Pa.  St.  475.  62  Rice   v.    Dewey,   54   Barb.   455. 

60  Fowler  v.   Bush,   38  Mass.    (21  But  see  Ty lee  v.  Yates,  3  Barb.  222. 
Pick.)    230.  63  Walker  v.  Mebane,  90  N.  C.  259. 

61  Gregory  V.   Thomas,   20   Wend. 
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securities,  applies  only  to  the  state  or  condition  of  the  debt  itself, 
and  means  no  more  than  this,  that  when  an  account  is  settled  by  a 
note,  a  note  changed  for  a  bond,  or  a  judgment  taken  upon  either, 
the  debt  as  to  its  original  or  inferior  condition  is  extinguished  or 
swallowed  up  in  the  higher  security;  and  that  all  the  memoran- 
dums or  securities  by  which  such  inferior  condition  was  evi- 
denced, lose  their  vitality.  It  has  never  been  applied  to  the  ex- 
tinguishment of  distinct  collateral  securities,  whether  superior  or 
inferior  in  degree.  These  are  to  be  cancelled  by  satisfaction  of 
the  debt  or  voluntary  surrender  alone.®* 

DISCHABGE  BY  EXTENDING  TIME  FOE  PAYMENT  OF  MOETGAGE  DEBT. 

§  418.  Where  the  property  of  one  person  is  pledged  to  pay  the 
debt  of  another,  the  owner  of  the  property  is  the  surety  of 
the  debtor.  If,  therefore,  the  mortgagee,  without  the  consent  of  the 
owner  of  the  property,  makes  a  valid  and  binding  agreement  giv- 
ing time  to  the  principal  debtor,  the  mortgaged  premises  will 
thereby  be  released  and  discharged  from  the  lien  of  the  mort- 
gage."^. 

The  courts  will  not  enter  into  the  question  of  what  injury  the 
surety  sustained.  He  is  not  liable  upon  the  new  or  changed 
agreement  at  all.®®  If  there  is  a  want  of  consideration  the  agree- 
ment will  not  so  operate.®''  This  rule  applies  in  favor  of  a  wife, 
where  her  lands  are  pledged  as  security  for  the  payment  of  her 
husband's  debt.®® 

In  order  to  be  available  to  the  surety,  the  contract  of  extension 
must  be  binding  and  without  his  consent,  and  the  mere  taking  of 
further  obligations  payable  in  the  future,  the  right  to  proceed  upon 
the  collateral  being  expressly  reserved,  does  not  operate  to  dis- 
charge the  mortgaged  property.®^ 

64  Per  Johnson,  J.,  in  Butler  v.  67  Metropolitan  Life  Ins.~Co.  v. 
Miller,  1  N.  Y.  (1  Comst.)  496,  Stimson,  28  App.  Div.  644;  51  N.  Y. 
overruling  1  Denio,  407.  Supp.  226. 

65  Smith  v.  Townsend,  25  N.  Y.  68  The  Bank  of  Albion  v.  Burns, 
479;  Merill  v.  Reiners,  14  Misc.  R  46  N.  Y.  170;  Smith  v.  Townsend,  25 
583;    36   N.   Y.   Supp.   634;    Gahn  V  N.  Y.  479. 

Niemcewicz,    11    Wend.    312;    Niem-  69  National  Bank  of  Newburgh  v. 

eewicz  v.  Gahn,  3  Paige,  614.     See  §§  Bigler,  83  N.  Y.  51,  66.     See  further 

225  to  232.  as  to  effect  of  extending  time,  ante, 

66  Merill  v.  Reiners,  14  Misc.  583;  §  225. 
36  N.  Y.  Supp.  634. 
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MSC'HAEGE   BY  ESTOPPEI^. 

§  419.  If  the  mortgagee  should  represent  to  a  person  intending 
to  purchase  the  mortgaged  premises  that  the  mortgage  had  been 
paid,  and  such  person  should  purchase,  relying  up  such  statement, 
the  mortgagee  would  not,  on  the  plainest  principles  of  justice,  be 
allowed  thereafter  to  enforce  his  claims.  So  the  mortgagee,  by 
holding  out  a  third  person  as  being  authorized  to  act  for  him  in 
making  bargains  in  relation  to  the  mortgage,  may  be  bound  by 
estoppel  by  the  acts  of  his  apparent  agent,  and  the  mortgage  may 
be  satisfied  and  discharged  even  without  actual  payment.^" 

Where  a  mortgagee  was  present  at  an  auction  sale  of  the  mort- 
gaged land,  and  it  was  announced  by  the  auctioneer  that  the  title 
was  perfect  and  clear  and  unincumbered,  and  he  failed  to  make 
any  correction  of  said  announcement,  and  the  purchaser  bought 
under  the  impression  that  he  was  getting  an  unincumbered  title, 
and  took  a  deed,  and  paid  his  money,  the  mortgagee  was  held  to 
be  estopped  from  claiming  under  his  mortgage,  although  the  mort- 
gage was  recorded  at  the  time  of  the  sale.'^^ 

Where  the  grantee  of  a  mortgagor,  being  about  to  sell  the  mort- 
gaged premises,  procured  the  mortgagee  to  execute  to  the  purchaser 
a  bond  conditioned  that  the  said  mortgagee  would  save  the  pur- 
chaser harmless  from  all  costs  and  damages  in  consequence  of  any 
previous  incumbrance  upon  the  premises,  it  was  held  that  the  ef- 
fect of  this  was  to  release  the  land  from  the  incumbrance.''^  A 
mortgagee  is  also  held  to  be  estopped  from  enforcing  his  mort- 
gage against  a  portion  of  the  premises  where  he  has  agreed  to 
release  such  part  from  the  lien  of  his  mortgage  and  the  party  with 
whom  the  agreement  was  made  has,  after  payment  by  him  of  the 
consideration  agreed  upon,  made  valuable  improvements  upon  such 
portion./^ 

DISCHAEGB    BY  TENDER   OF   PAYMENT. 

§  420.  Rule  at  common  law. — By  the  ancient  common  law,  a 
mortgage  was  a  grant  of  land .  defeasible  on  the  condition  subse- 
quent of  paying  the  money  at  the  exact  time  specified.     On  fail- 

70  Curtiss   v.   Tripp,    Clarke,   318.  72  Proctor  v.  Thrall,  22  Vt.  262. 

TlMarkham  v.   O'Connor,   52   Ga.  73  Hazard  v.  Wilson,  22  Misc.  E. 

183.  397;  50  N.  Y.  Supp.  280. 
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ure  to  perform  that  condition,  the  grant  was  absolute,  ^and  neither 
tender  nor  payment  made  afterward,  would  have  the  effect  to 
revest  the  title.''*  The  specified  time  of  payment  was  called  the 
law  day,  because  after  default,  the  legal  rights  of  the  mortgagor 
were  gone.''®  A  legal  tender  at  the  day  appointed  by  the  mort- 
gage for  the  payment  of  the  money,  divested  the  estate  of  the 
mortgagee,  even  though  payment  were  refused.''® 

I  421.  Rule  in  this  State — In  this  State  the  law  is  well  settled 
that  a  mortgage  is  a  mere  security  or  pledge  of  the  land  covered  by 
it  for  the  money  borrowed  or  owing,  and  referred  to  in  it.  It  is 
always  permissible  for  the  mortgagor  to  redeem  by  paying  thp 
amount  due  at  any  time  before  foreclosure ;  acceptance  of  payment 
of  the  amount  due  will  discharge  the  incumbrance  on  the  land,  and 
tender  and  refusal  are  equivalent  to  performance.'" 

The  Keal  Property  Law  now  expressly  ''*  establishes  a  statutory 
proceeding  to  procure  the  cancellation  of  mortgages  upon  petitioii, 
where  the  mortgagee  has  refused  or  neglected  to  accept  a  tender.'* 
Money  paid  into  court  to  perfect  a  defense  of  tender  by  the  de- 
fendant belongs  to  the  plaintiff,  who  may  withdraw  it  from  the 
custody  of  the  court.*" 

I  422.  A  valid  tender  can  be  made  at  any  time  after  the  debt  is 
due,  and  the  tender  of  the  amount  due  upon  a  mortgage,  will  dis- 
charge the  lien.®^     This  is  to  be  taken  with  the  reservation  that 

74  Himmelmann  v.  Fitzpatrick,  50  v.  Blunt,  23  Barb.  490;  Jackson  v. 
Cal.  650;  Grain  v.  McGoon,  86  III.  Crafts,  18  Johns.  110;  Edwards  v. 
431;  29  Am.  E.  37;  Powell  v.  The  Farmers'  Fire  Ins.  &  Loan  Co., 
Mitchell,  68  Me.  21.  21    Wend.   467;    and    S.    c.    affi^d    26 

75  COMSTOCK,  Ch.  J.,  in  Kortright  Wend.  641 ;  Arnot  v.  Post,  6  Hill,  65, 
V.  Cady,  21  N.  Y.  355.  rev'd  on  other  grounds,  2  Den.  344; 

76  Kortright  v.  Cady,  21  N.  Y.  Graham  v.  Linden,  50  N.  Y.  547; 
343.  Green   v.    Fry,    93    N.    Y.    353.     The 

77  Nelson  v.  Loder,  132  N.  Y.  288 ;  same  rule  in  Michigan.  Potts  v. 
30  N.  E.  369;  Kemble  v.  Wallis,  10  Plaisted,  30  Mich.  149;  Van  Husan 
Wend.  374.  v.  Kanoner,  13  Mich.  303.     And  also 

78  §  333,  as  added  by  the  Laws  of  in  Missouri.  Thornton  v.  Nat.  Ex- 
1911,  Ch.  574.  change  Bank,  71  Mo.  221;  .Olmstead 

79  Matter  of  Black,  150  App.  Div.  v.  Tarsney,  69  Mo.  396.  And  in 
532.  Indiana.     McClellan  v.  Coffin,  93  Ind. 

SOBieber    v.    Goldberg,    120    App.  456.     Contra,  Matthews    v.    Lindsay, 

Div.  457;  104  N.  Y.  Supp.  1080.  20   Fla.   962;  Grain  v.   McGoon,    86 

81  Kortright   v.    Cady,   21    N.    Y.  111.  433. 
343,  rev'g  s.  c.  sub  nom.  Kortright  ' 
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the  debt  or  duty  remains,  and  that  the  rejected  tender  at  or  after 
the  stipulated  time  of  payment  or  performance,  has  the  effect  only 
to  discharge  the  party  thus  making  it  from  all  the  contingent,  con- 
sequential, or  accessory  responsibilities  and  incidents  of  his  eon- 
tract,  but  -without  releasing  his  prior  debt.  The  tender  extin- 
guishes the  lien  and  saves  interest  and  costs,  but  the  debt  remains. 
The  creditor  by  refusing  to  accept  does  not  forfeit  his  right  to  the 
thing  tendered,  but  he  does  lose  all  collateral  benefits  or  securi- 
ties.^^ Since  the  tender  and  refusal  do  not  extinguish  the  debt, 
but  only  defeat  a  particular  remedy,  it  is  not  necessary  that  the 
tender  should  be  kept  good,  or  that  the  money  should  be  brought 
into  court.  ^^ 

§  423.  The  tender  must  be  kept  good  to  sustain  action  for  affirma- 
tive relief. — But  even  if  a  sufficient  tender  is  made  out,  no  action 
for  affirmative  relief  and  extinguishment  of  the  mortgage  can  be 
maintained  vs^ithout  keeping  the  tender  good.  A  party  coming 
into  equity  for  affirmative  relief  must  himself  do  eqiiity,  and  this 
would  require  that  he  pay  the  debt  secured  by  the  mortgage,  and 
the  costs  and  interest,  at  least  up  to  the  time  of  the  tender.  There 
can  be  no  pretense  of  any  equity  in  depriving  the  creditor  of  his 
security  for  his  entire  debt,  by  way  of  penalty  for  having  declined 
to  receive  payment  when  offered.  The  most  that  can  equitably 
be  claimed  would  be  to  relieve  the  debtor  from  the  payment  of 
interest  and  costs  subsequently  accruing,  and  to  entitle  him  to  this 
relief  he  must  have  kept  his  tender  good  from  the  time  it  was 
made.  If  any  further  advantage  is  gained  by  a  tender  of  the 
mortgage  debt,  it  must  rest  on  strict  legal  rather  than  on  equitable 
principles.  The  circumstance  that  a  security  has  become  or  is 
invalid  in  law,  and  could  not  be  enforced,  even  in  equity,  does  not 
entitle  a  party  to  come  into  a  court  of  equity  and,  have  it  decreed 
to  be  surrendered  or  extinguished  without  paying  the  amount 
equitably  owing  thereon.  Even  securities  void  for  usury  would 
■not  be  cancelled  by  a  court  of  equity  without  payment  of  the  debt, 

82  Kortright  v.  Cady,  21  N.  Y.  Fire  Ins.  &  Loan  Co.,  21  Wend.  467, 
343;  Hunter  V.  Le  Conte,  6  Cow.  728;  and  affi'd  26  Wend.  541;  Arnot  v. 
Coit  V.  Houston,  3  Johns.  Cas.  243.  Post,     6     Hill,     65,    rev'd    on    other 

83  Werner  V.  Tuch,  127  N.  Y.  217;  grounds,  2  Den.  344;  Schieck  v. 
27  N.  E.  845;  Kortright  v.  Cady,  21  Donohue,  77  App.  Div.  321;  79  N.  Y. 
N.  Y.  343;  Jackson  v.  Crafts,  18  Supp.  233,  appeal  dismissed;  173  N. 
Johns.    110;     Edwards    v.    Farmers'  Y.  638;  66  N.  E.  1116. 
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■with  legal  interest,  until  by  statute  it  was  otherwise  provided.** 
The  complaint  should  also  contain  an  allegation  of  tender.*^ 

§  424.  What  tender  is  sufficient — The  tender  should  be  of  the 
full  amount  due  upon  the  mortgage,  and  it  does  not  affect  the  ques- 
tion whether  the  person  owning  the  legal  title  to  the  mortgage 
holds  it  in  his  own  right  or  as  trustee  for  some  other  person.  In 
any  event,  to  discharge  the  lien,  the  tender  must  be  for  the  whole 
amount  due  upon  the  mortgage,®®  and  it  must  also  be  uncondi- 
tional,®'^ except  that  the  execution  of  a  satisfaction  of  the  mortgage 
may  be  required.®® 

The  holder  of  the  mortgage  is  entitled  to  a  reasonable  time  to 
examine  his  papers  and  compute  the  amount  due.  He  is  not 
bound  under  penalty,  and  at  the  hazard  of  losing  his  entire  debt, 
to  carry  at  all  times  in  his  head  the  precise  sum  due  on  any  par- 
ticular day.  The  proof  must  be  full,  clear,  and  satisfactory  that 
the  tender  was  made  in  good  faith,  and  was  understood  by  the 
holder  to  be  a  present,  absolute,  and  unconditional  tender,  intended 
to  be  in  full  payment  and  extinguishment  of  the  mortgage,  and  not 
dependent  upon  his  first  executing  a  receipt  or  discharge,  or  any 
other  condition  or  contingency.  If  the  amount  tendered  be  suf- 
ficient, the  lien  will  be  discharged  whether  it  be  accepted  or  not, 
and  that  without  the  execution  of  any  paper.®® 

A  tender,  with  a  demand  for  an  assignment  to  the  person  pay- 
ing, does  not  affect  the  lien.®" 

Where  the  mortgagor  said,  in  making  a  tender :  "  I  will  pay 
you  this  money  if  you  will  first  transfer  the  mortg_age  and  note  to 
a  third  person,"  it  was  held  that  the  mortgagee's  rights  were  not 
affected  by  a  refusal  to  accept.®^ 

84  Per  Eapallo,  J.,  in  Tuthill  v.  45  Barb.  579;  Roosevelt  v.  The  N. 
Morris,  81  N.  Y.  94,  100;  Nelson  Y.  &  Harlem  E.  K.  Co.,  30  How.  Pr. 
V.  Loder,  132  N.  Y.  288;  30  N.  E.  230;  45  Barb.  554;  Cashman  v.  Mar- 
369;  Werner  v.  Tueh,  127  N.  Y.  217;  tin,   50   How.   Pr.   337. 

27  N.  E.  845;   Halpin  v.  Phenix  Ins.  88  Halpin  v.  Phenix  Ins.  Co.,   118 

Co.,   118  N.   Y    165;    23  N.   E.   482;  N.  Y.  165;  23  N.  E.  482. 

McNeil  V.  Sun  &  Evening  Sun  Bldg.  89  Potts  v.  Plaisted,  30  Mich.  149. 

Ass'n,   75   App.   Div.   290;    78   N.  Y.  90  Frost  v.  Yonkers  Savings  Bank, 

Supp.  90.  70    N.    Y.    553;    Day   v.    Strong,    29 

85  Bodenstein  v.  Saul,  132  App.  Hun,  505.  Compare  Cleveland  v. 
Div.  628;   117  N.  Y.  Supp.  349.  Rothwell,  54  App.  Div.  14;  66  N.  Y. 

86  Graham    v.    Linden,    50    N.    Y.  Supp.  241. 

547.  91  Ferguson    v.    Wagner,    41    Ind. 

87  Roosevelt  v.  Bull's  Head  Bank,      450. 
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After  an  action  lias  been  commenced  on  a  mortgage,  a  tender  of 
an  amount  to  discharge  it  should  include  costs, '^  and  if  refused 
the  pleadings  should  allege,  in  order  to  prevent  a  judgment  against 
the  defendants,  either  a  payment  of  the  money  into  court  or  an 
offer  to  pay.*^ 

An  offer  by  the  o-wner  of  mortgaged  premises  to  pay  the  amount 
claimed  to  be  due  on  a  mortgage,  under  an  order  permitting  it  to 
be  paid  without  prejudice  to  any  of  the  mortgagee's  rights  and 
without  in  any  manner  attempting  to  adjudicate  upon  the  ques- 
tion of  the  sufficiency  of  the  tender,  where  the  amount  offered  was 
not  paid  into  court  until  more  than  three  weeks  after  the  trial,  is 
an  insufficient  tender  to  support  an  action  for  the  cancellation  of 
the  mortgage.®* 

A  delivery  of  money  tendered  by  the  mortgagor  to  his  attorney, 
and  the  special  deposit  thereof  in  a  trust  company,  subject  at  all 
times  to  the  mortgagee's  demand,  until  paid  into  court,  is  a  good 
tender,  and  interest  thereon  will  not  be  allowed  to  the  mortgagee."® 

§  425.  To  whom  tender  may  be  made. — The  tender  may  be  made 
to  any  person  who  is  authorized  to  receive  it.  So,  although  a 
mortgage  may  have  been  assigned,  still,  if  no  notice  of  such  as- 
signment has  been  given  to  the  mortgagor,  he  may  lawfully  ojn- 
tinue  to  treat  with  the  mortgagee  as  the  owner ;  ®^  and  a  tender 
to  the  mortagee,  even  after  the  assignment,  would  be  valid,  and 
would  be  as  effectual  to  extinguish  the  lien  of  the  mortgage  as  an 
actual  payment.®'^ 

§  426.  Mortgagee  must  accept  a  proper  tender,  without  imposing 
conditions — If  the  tender  be  properly  made,  the  mortgagee  has 
no  right  to  impose  conditions  upon  which  alone  he  will  accept  it ; 
as,  for  instance,  that  another  debt  be  also  paid,  and  a  sale  made 
after  a  valid  tender  had  been. refused  on  such  a  pretense,  would 
be  void."® 

§  427.  Where  a  mortgage  is  given  conditioned  for  the  support 
of  the  mortgagee,  or  of  the  payment  to  him  of  a  stipulated  weekly 

92 Marshall  v.  Wing,  50  Me.  62.  ings  Bank,   127   App.   Div.   428;    111 

93  O&terman  v.  Goldstein,  32  Misc.      N.  Y.  Supp.  602. 

E.  676;  66  N.  Y.  Supp.  506.  96  Trustees    of    Union    College    v. 

94  Weill    V.     Lippman,     55     Misc.       Wheeler,  61  N.  Y.  88. 

R.  443;   105  N.  Y.  Supp.  516.  97  Hetzell  v.  Barber,  6  Hun,  534. 

95  Heal  v.  Richmond  County  Sav-  98  Burnet  v.  Denniston,   3   Johns. 

Ch.  35. 
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or  monthly  allowance,  the  refusal  of  the  mortgagee  to  accept  the 
support  or  the  payment  of  the  specified  sum,  will  operate  to  waive 
the  condition,  and  to  discharge  the  lien  of  the  mortgage.^ 

§  428.  Mortgagee  may  rely  on  decisions  of  the  highest  courts. 
—In  Harris  v.  Jex  (66  Barb.  232;  affi'd  55  N.  Y.  421),  the 
defendant  was  a  grantee  of  premises  subject  to  certain  mortgages 
executed  prior  to  the  legal  tender  act.  After  the  decision  of  the 
Supreme  Court  of  the  United  States  holding  that  act  void  as  to 
antecedent  contracts,^  and  before  the  reversal  of  that  decision,^ 
the  defendant  tendered  payment  of  the  mortgages  in  legal  tender 
notes,  which  was  refused.  It  was  urged  by  the  defendant  that 
this  operated  to  discharge  the  lien  of  the  mortgages,  but  it  was 
held,  that  the  plaintiff  had  a  right  to  rely  on  the  decision  of  the 
highest  court  in  the  land,  and  that  the  tender,  being  insufficient, 
according  to  the  law  of  the  land,  as  then  declared,  did  not  dis- 
charge the  lien  of  the  mortgage. 

§  429.  Tender  must  be  clearly  proved. — In  view  of  the  serious 
consequences  resulting  from  the  refusal  of  such  a  tender,  the  proof 
should  be  very  clear  that  it  was  fairly  made,  and  deliberately  and 
intentionally  refused  by  the  mortgagee  or  some  one  duly  authorized 
by  him,  and  that  sufficient  opportunity  was  afforded  to  ascertain 
the  amount  due.  At  all  events,  it  should  appear  that  a  sum  was 
absolutely  and  unconditionally  tendered  sufiicient  to  cover  the 
whole  amount  due.  The  burden  of  that  proof  is  on  the  party 
alleging  the  tender.* 

§  430.  Who  may  make  a  tender  sufficient  to  discharge  the  lien. 

— It  has  been  debated  as  to  whether  the  tender  which  will  discharge 
the  lien  of  the  mortgage  may  be  made  by  any  person  other  than 
one  personally  obligated  for  the  payment  of  the  mortgage  debt. 
In  KortrigM  v.  Cady  (21  N.  Y.  343),  the  tender  was  made  by 
a  grantee  of  the  mortgaged  premises,  and  the  tender  was  held  to 
be  equivalent  to  payment,  so  far  as  its  effect  upon  the  mortgage 
as  a  lien  was  concerned;  but  it  does  not  appear  whether  the 
grantee  had  or  had  not  made  the  debt  his  own  by  assuming  it. 

1  Morrison   v.    Morrison,    4    Hun,  2  Hepburn    v.    Griswold,    2    Wall. 

410;   Young  v.  Hunter,   6  N.  Y.    (2       (U.  S.)    605. 

Seld.)   204;  Holmes  v.  Holmes,  9  N.  3  Knox  v.  Lee,  12  Wall.     (U.  S.) 

Y.    (5  Seld.)    527;   Carman  v.  Pultz,      457. 

21  N.  Y.   (7  Smith)   547.  4  Per   Eapallo,  J.,   in  Tuthill  v. 

Morris,  81  N.  Y.  94,  99. 
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The  reasoning  of  the  court  is,  however,  based  largely  upon  the 
theory  that  the  debt  was  that  of  the  person  who  offered  to  pay  it. 
In  Harris  v.  Jex  (66  Barb.  232),  the  question  was  raised,  and  it 
was  there  held  by  the  General  Term,  in  the  first  department,  that 
a  grantee  who  had  received  merely  the  equity  of  redemption,  with- 
out obligating  himself  personally  for  the  payment  of  the  debt, 
could  not  discharge  the  incumbrance  without  actual  payment.  It 
was  thought  that,  in  such  a  case,  the  right  of  the  grantee  was 
limited  to  a  privilege  to  redeem  from  the  lien,  and  that  such  re- 
demption could  not  be  effected  by  a  mere  offer  to  redeem.  It 
was  argued  that  a  tender  could  not  be  made  by  a  mere  stranger 
to  a  contract,  so  as  to  oblige  the  creditor  to  accept  it,  and  it  was 
determined  to  be  unreasonable  to  allow  the  grantee  to  discharge  the 
land,  which  was  in  his  hands  the  fund  upon  which  the  debt  was 
primarily  cbargeable,  by  any  act  which  would  continue  the  debt  in 
full  force  against  the  mortgagor  personally.  This  decision  came 
before  the  Court  of  Appeals  for  review,  but  that  court  expressly 
declined  to  pass  upon  the  question,  and  the  judgiuent  was  affirmed 
upon  other  grounds.^  In  a  later  case  the  doctrine  has  been  repu- 
diated.® 

§  431.  (Continued.) — In  Dings  v.  Parshall  (7  Hun,  522),  a 
junior  mortgagee  who  was  a  defendant  in  an  action  to  foreclose 
the  prior  incumbrance,  made  an  offer  after  the  entry  of  a  judg- 
ment of  foreclosure  and  sale,  to  pay  all  moneys  due  upon  it,  and 
requested  an  assignment ;  this  was  refused,  the  money  was  placed 
in  a  bank  for  the  owner  of  the  judgment  and  there  left,  and  an 
action  was  commenced  to  compel  the  assignment  asked  for,  with 
an  injunction.  The  relief  was  granted,  and  it  was  said  by  Mullin, 
P.  J.,  that  "  no  distinction  is  perceived  as  to  the  effect  of  a 
tender,  between  that  of  a  mortgagor  to  a  mortgagee,  and  of  a 
subsequent  incumbrancer  to  the  same  party  to  redeem.  In  each 
ease  the  effect  is  to  discharge  the  lien  on  the  mortgaged  premises, 
and  if  tender  discharges  the  lien  in  one  case,  it  ought  to  have  the 
same  effect  in  the  other."  It  will  be  noticed  that  the  same  effect 
was  not  given  to  the  tender  of  the  junior  incumbrancer,  for  the 
tender  was  kept  good,  and  there  is  no  intimation  in  the  case  that 
it  was   intended  to   discharge  the  lien  of  the    prior  mortgage. 

5  Harris  v.  Jex,  55  N.  Y.  421.  70  N.  Y.  553;  Day  v.  Strong,  29  Hun, 

6  Frost  V.  Yonkera  Savings  Bank,      505. 
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Actual  payment  by  the  person  asking  to  redeem  would  not  have 
had  that  effect.  If  a  mortgage  debt  is  paid  by  a  person  who 
stands  in  the  position  of  surety  for  it,  either  because  of  his  col- 
lateral personal  obligation,  or  because  of  his  ownership  of  a  sub- 
ordinate interest  in  the  property,  the  debt  and  lien  are  not  thereby 
cancelled.  They  remain  in  full  force,  but  they  are  thereafter 
equitably  the  property  of  the  surety,  and  may  be  enforced  by  him 
without  any  formal  assignment."^  When  a  surety  redeems  he  does 
not  satisfy  the  mortgage,  but  he  becomes  the  equitable  purchaser 
of  it,  and  an  offer  or  tender  to  redeem  is  an  offer  to  purchase. 
The  rights  of  the  surety  are  equitable,  and  it  is  hard  to  perceive 
any  just  principle  upon  which  he  would  acquire  any  rights  in  the 
mortgage  without  keeping  his  tender  good,  a  thing  which  the 
owner  of  the  property  would  not  be  obliged  to  do.  So,  also,  if 
such  surety  be  released,  or  if  his  junior  lien  be  satisfied,  and  if  his 
tender  be  not  kept  good,  the  owner  of  the  estate  upon  which  the 
mortgage  is  a  charge,  could  not  avail  himself  of  a  tender  which 
was  not  made  or  intended  for  his  benefit,  and  which,  if  accepted, 
would  have  operated  only  to  transfer  the  lien  and  to  change  the 
ownership  of  the  obligation. 

§  432.  (Continued.) — In  Bloomingdale  v.  Barnard  (7  Hun, 
459),  and  in  Frost  v.  Yonkers  Savings  Bank  (8  Hun,  26),  the 
right  of  a  junior  incumbrancer  to  destroy  any  of  the  rights  of 
a  prior  mortgagee,  or  even  to  delay  his  remedies  by  a  mere  offer 
to  pay,  coupled  with  a  demand  for  an  assignment,  was  distinctly 
denied,  and  it  was  held  that  the  claim  to  an  assignment  depended 
upon  the  special  circumstances  of  each  case,  and  that  it  would  not 
be  granted  except  when  it  was  necessary  for  the  protection  of 
equitable  rights. 

§  433.  Junior  lien  may  not  discharge  by  making  a  tender. — 
In  Frost  v.  Yonkers  Savings  Bunk  (TO  N.  Y.  553),  the  Court 
of  Appeals  declared  that  the  owner  of  the  land  subject  to  a  mort- 
gage, commonly  called  the  owner  of  the  equity  of  redemption, 
has  the  right  always  to  pay  and  satisfy  a  mortgage  past  due.  And 
it  matters  not  whether  he  is  personally  liable  to  pay  the  debt 
secured  by  the  mortgage.  The  right  to  discharge  his  land  from 
the  incumbrance  is  incident  to  the  ownership,  and  when  he  makes 

7  Ellsworth  v.  Lockwood,  42  N.  Y.  89. 
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a  lawful  tender  he  destroys  the  lien.®  But  a  junior  incumbrancer 
may  not  occupy  the  same  position  as  the  owner  of  the  land. 
There  is  certainly  not  always  the  same  reason  for  allowing  him  to 
discharge  the  incumbrance,  and,  if  he  has  such  a  right,  it  can 
only  be  exercised  by  an  absolute  tender  of  payment,  which,  if  re- 
ceived, will  discharge  the  debt  and  incumbrance.  A  tender  with 
a  demand  for  a  transfer  of  a  security,  does  not  satisfy  these  re- 
quirements. Such  a  tender  may  give  a  party  a  footing  in  equity 
to  compel  the  transfer  desired  if  he  is  otherwise  entitled  to  it, 
but  it  does  not  operate  to  discharge  the  lien.® 

A  party  having  no  interest  in  the  mortgaged  premises  or  in  the 
tender  made,  has  no  right  to  make  a  tender  in  his  own  behalf.^" 

PEESUMPTIOIT  OP  PAYMENT  FEOM  LAPSE  OF  TIME. 

§  434.  When  a  mortgage  is  presumed  to  be  discharged  from  lapse 
of  time. — It  is  a  well-settled  rule,  both  at  law  and  in  equity,  that 
a  mortgage  is  not  evidence  of  a  subsisting  title,  if  the  mortgagee 
has  not  entered,  and  there  has  been  no  interest  paid  or  demanded 
for  twenty  years.  These  facts  authorize  and  require  presumption 
of  payment. ^^  Such  conclusive  presumption  does  not  arise  at  any 
earlier  time  than  twenty  years  after  the  last  payment  of  principal 
or  interest ;  ^^  and  the  mortgagee  will  not  lose  his  right  by  lapse  of 
time  where  there  has  been  a  payment  of  interest,  or  a  promise 
sufficient  to  take  the  case  out  of  the  stautory  limit,  which  promise 
as  the  law  now  stands,  must  be  in  writing,'*  or  where  the  mort- 
gagee is  lawfully  in  possession  after  default,'*  or  where  the  statute 

8  Citing  Kortright  v.  Cady,  21  ton  v.  Hardy,  46  App.  Div.  353;  61 
N.  Y.  343;  Stoddard  v.  Hart,  23  N.  Y.  ,  N.  Y.  Supp.  574;  Giles  v.  Baremore, 
560;  Hartley  v.  Tatham,  1  Keyes,  5  Johns.  Ch.  545 ;  Dunham  v.  Minard, 
222.  4  Paige,  441 ;  Borst  v.  Boyd,  3  Sandf. 

9  Frost  V.  Yonkers  Savings  Bank,  Ch.  501 ;  Code  of  Civ.  Proc,  §  381 ;  2 
70  N.  Y.  553;  Day  v.  Strong,  29  Hun,  R.  S.  301,  §  48. 

505.  12  Redmond  v.  Hughes,    151   App. 

lOMaher    v.    Newbauer,    32    Cal.  Div.  99;  Peck  v.  Mallams,  10  N.  Y. 

168.  (6    Seld.)     509.     See    also    Boon    v. 

11  Martin  v.  Stoddard,  127  N.  Y.  Pierpont,  28  N.  J.  Eq.  7. 

61;  27  N.  E.  285;  Katz  v.  Kaiser,  10  13  Code  of  Civ.  Pro.,  §  395.     See 

App.  Div.  137,  affi'd  154  N.  Y.  294;  Clute  v.  Clute,  190  N.  Y.  439;  90  N. 

Ouvrier  v.  Mahon,  117  App.  Div.  749;  E.  439;  Decker  v.  Zelufif,  23  App.  Div. 

102  N.  Y.  Supp.  981;  Forbes  v.Rey-  107;  48  N.  Y.  Supp.  385. 

nard,    113  App.  Riv.   306;   98  N.  Y.  14  Becker    v.    McCrea,    149    App. 

Supp.  710;  Keese  v.  Dewey,  111  App.  Div.  211. 
Div.  16;  97  N.  Y.  Supp.  519;  Bough- 


§  435.J  DISOHAEGB   BY    LIMITATTOTiT.  355 

of  limitations  has  been  prevented  from  running  by  statutory  dis- 
abilities. 

If  an  action  is  commenced  to  foreclose  and  a  judgment  is  en- 
tered, the  lien  is  still  liable  to  be  defeated  by  the  same  presumption 
of  payment  founded  upon  lapse  of  time.  If  the  mortgage  stands 
alone  without  payment  or  proceedings  to  enforce  it  for  twenty  years 
the  presumption  of  payment  accrues.  If  by  virtue  of  foreclosure  a 
new  security  has  been  taken,  the  same  policy  will,  under  the 
same  circumstances,  raise  the  same  presumption.^^  Upon  this 
principle  it  has  been  held  that  where  there  has  been  a  foreclosure 
sale,  not  followed  by  a  conveyance  to  the  purchaser,  or  any  recogni- 
tion of  the  mortgage  by  the  mortgage  debtor,  it  will  be  presumed 
after  the  lapse  of  twenty  years  that  the  land  had  been  redeemed 
from  such  sale.^® 

Where  a  surety  paying  the  debt  of  the  principal  becomes  subro- 
gated to  the  rights  of  the  creditor  in  a  mortgage  given  by  the  prin- 
cipal debtor  to  secure  notes,  his  action  to  foreclose  the  mortgage  for 
his  reimbursement  is  limited  to  six  years,  even  when  the  mortgage 
contains  an  express  covenant  to  pay  the  debt.-'''  The  statute  never 
runs  against  a  contractor  while  he  is  in  full  enjoyment  of  his  rights 
under  the  contract.^* 

§  435.  The  statute  controls — The  statute  of  limitations  in  this 
State  differs  essentially  from  the  statute  of  James  I.  and  from  the 
statutes  of  limitation  in  force  In  most  of  the  other  States.  Those 
statutes' apply  in  their  terms  only  to  particular  legal  remedies,  and 
hence  courts  of  equity  are  said  not  to  be  bound  by  them  except  in 
cases  of  concurrent  jurisdiction.  In  other  cases  courts  of  equity  are 
said  to  act  merely  by  analogy  to  the  statutes  and  not  In  obedience 
to  them.^^  But  in  this  State  "  the  distinction  between  actions  at 
law  and  suits  in  equity  and  the  forms  of  those  actions  and  suits 
have  been  abolished,"  ^"  and  the  statute  controls  all  actions  whether 
heretofore  denominated  legal  or  equitable.  The  statute  Is  peremp- 
tory and  provides  as  follows :     "  The  following  actions  must  be 

15  Per  Danfobth,  J.,  in  Barnard  19  Lord  v.  Morris,  18  Cal.  482. 
V.  Onderdonk,  98  N.  Y.  158,   166.  20  Code  of  Civ.  Pro.,  §  3339. 

16  Reynolds   v.   Dishon,   3   Bradw.  Pleading     of     statute.     Nickell     v. 
(111.)    173.  Tracy,  184  N.  Y.  386;  77  N.  E.  391, 

ITArbogast  V.  Hays,  98  Ind.  26.  rev'g   100   App.   Div.   80;    91   N.   Y. 

ISAIden  v.   Barnard,   15  Misc.  R.       Supp.  287. 
512;   37  N.  Y.  Supp.   1069. 
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commenced  within  the  following  periods  after  the  cause  of  action, 
has  accrued.  Within  twenty  years,  an  action  upon  a  sealed  in- 
strument," etc.^^  An  action  upon  a  mortgage  to  enforce  its  lien 
is  as  much  barred  by  this  statute  as  an  action  on  a  bond  to  recover 
a  judgment  for  money  damages,  and  no  help  can  be  given  by  the 
court  to  the  plaintiff  unless  facts  can  be  shown  to  bring  his  ease 
within  the  exceptions  which  the  statute  itself  prescribes.  In  this 
respect  the  rule  here  is  different  from  those  States  proceeding  upon 
a  different  principle.^^  No  question  of  mere  presumption  of  pay- 
ment can  control,  for  presumptions  may  be  rebutted,  but  the  court 
must  refuse  to  enforce  the  lien  after  twenty  years  whether  pay- 
ment has  been  made  or  not. 

§  436.  Delay  in  foreclosing  for  less  than  statuory  period. — ^While 
no  conclusive  presumption  of  payment  arises  in  less  than  the  time 
prescribed  by  the  statute  of  limitations,  the  fact  that  the  mortgagee 
has  neglected  to  assert  his  rights  for  any  considerable  period  will 
be  of  weight,  with  other  circumstances,  as  an  evidence  that  pay- 
ment has  been  made.  In  an  early  case,  where  no  steps  had  been 
taken  to  put  the  mortgage  in  force,  nor  had  any  demand  been  made 
under  it  for  nineteen  years  previous  to  the  trial,  it  was  said  that 
the  jury  would  have  been  well  warranted  to  have  presumed  it 
satisfied.  ^^ 

§  437.  Payment  made  by  mortgagor  after  granting  mortgaged 

estate. — The  mortgage  will  continue  to  be  valid  so  long  as  the  debt 
which  it  secures  is  not  barred  by  the  statute,  and  anything  which 
will  prevent  the  statute  from  running  against  the  debt,  will  also 
prevent  the  remedy  on  the  security  from  being  destroyed  by  lapse 
of  time.  This  rule  may  operate  curiously  where  the  mortgaged 
estate  has  been  acquired  by  some  person  other  than  the  one  who  is 
personally  obligated  for  the  payment  of  the  debt.  Thus,  in  the 
case  of  Hughes  v.  Edwards  (9  Wheat,  490),  the  Supreme  Court 
of  the  United  States  held  that  purchasers  from  the  mortgagor  who 
had  either  actual  notice  of  the  mortgage  at  the  time  of  their  pur- 
chases, or  had  constructive  notice  by  means  of  the  registry,  were 
bound  by  a  previous  acknowledgment  of  the  person  under  whom 

21  Code  of  Civ.  Pro.,  §§  380,  381.  of   the    mortgagee,    and   he   had   re- 

22  In  Phibrook  v.  Clark,  77  Me.  .frained  from  asking  for  interest  or 
176;  32  Alb.  L.  J.  179,  a  mortgage  enforcing  the  mortgage  on  that  ac- 
was  enforced  after  twenty  years  be-  count. 

cause  the  mortgagor  was  the  mother  23  Jackson  v.  Pratt,  10  Johns,  381. 
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they  claimed,  of  the  existence  of  the  indebtedness  within  twenty 
years.  In  such  a  case  the  owner  of  the  property  is  said  to  sit  in 
the  seat  of  his  grantor,  and  he  is  bound  by  his  previous  recognition 
of  the  mortgage  as  a  subsisting  lien  upon  the  premises  within 
twenty  years.^*  Not  only  will  the  grantee  of  the  mortgaged 
premises  be  bound  by  the  acts  of  the  mortgagor  or  other  person 
under  whom  he  claims,  anterior  to  the  conveyance,  but  he  may 
also  be  bound  by  acts  subsequent  to  the  vesting  of  his  rights ;  and 
it  has  been  held  that  a  payment  or  new  promise  made  by  the  mort- 
gagor or  other  person  liable  to  pay  the  debt,  after  the  person  so 
liable  has  transferred  the  property,  will  keep  the  debt  and  the 
security  alive  as  against  the  estate.^^  The  payment  must  be  made 
by  a  party  liable  or  his  authorized  agent. ^* 

A  payment  of  interest  by  a  tenant  for  life  vnll  keep  the  mort- 
gage alive  as  against  the  persons  entitled  to  the  mortgaged  estate 
in  remainder.^''  But  payment  by  a  grantee  of  one  parcel  of  the 
mortgaged  lands  will  not  arrest  the  operation  of  the  statute  in  favor 
of  the  grantee  of  another  parcel  who  did  not  assume  payment  of 
the  mortgage  debt  or  make  or  authorize  any  payments  thereon.^® 
So  a  payment  by  heirs  of  the  mortgagor  who  have  inherited  a  part 
of  the  premises,  will  not  arrest  the  running  of  the  statute  as 

24  Heyer  v.  Pruyn,  7  Paige,  465.  is   barred   by   the   statute   of   limita- 

25  Mack  v.  Anderson,  165  N.  Y.  tions  operates  as  a  renewal  of  the 
529;  59  N.  E.  289;  N.  Y.  Life  Ins.  &  mortgage  secured  thereby  only  as  be- 
Trust  Co.  V.  Covert,  6  Abb.  N.  S.  154,  tween  the  original  parties  thereto, 
rev'g  29  Barb.  435 ;  3  Abb.  App.  and  does  not  aflfect  the  rights  of  third 
Dee.  250;  Barrett  v.  Prentiss,  57  parties  to  the  property  accruing  after 
Vt.  297.  But  see  contra,  Pike  v.  execution  of  the  mortgage,  but  prior 
Goodnow,  12  Allen  (Mass.)  472;  to  the  renewal  and  while  the  debt 
Schmucker  v.  Sibert,  18  Kans.  104;  was  barred.  Cason  v.  Chambers,  62 
26  Am.  R.  765.  Where  three  persons  Tex.  305.  Regular  payment  of  in- 
executed  their  joint  and  several  mort-  terest  by  grantee  of  equity  of  re- 
gage  on  land  to  secure  their  joint  and  demption  does  not  prevent  the  run- 
several  promissory  note  to  the  mort-  ning  of  the  statute  of  limitations 
gagee,  and  one  of  them  left  the  State,  against  the  liability  of  the  grantor 
and  the  note  afterward  became  barred  on  the  obligation.  Trustees  of  Alms- 
by  the  statute  of  limitations  as  to  the  house  v.  Smith,  52  Conn.  434 ;  Butler 
two  who   remained   in   the    State,   it  v.  Price,  115  Mass.  578. 

was  held  that  the  lien  of  the  mort-  26  Knapp  v.   Crane,   14  App.  Div. 

gage  was  also  barred  as  to  their  inter-  120;  43  N.  Y.  Supp.  513. 

est  in  the  land,  and  that  it  could  only  27  Roddam  v.  Morley,  1  Des.  &  Jo. 

be   enforced    against   the    interest   of  1. 

the  one  as  to  whom  the  note  was  not  28  Mack   v.    Anderson,    165   N.   Y. 

barred.     Low  v.   Allen,   26   Cal.    143.  529;   59  N.  E.  289. 

A  renewal  of  the  note  after  the  same 
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against  the  lien  of  the  mortgage  upon  another  part  of  the  premises 
which  were  conveyed  hy  the  mortgagor  in  his  life  time  to  a  third 
person  for  full  value  who  assumed  no  duty  regarding  the  mortgage 
and  was  under  no  obligation  to  pay  the  mortgage  debt.^*  l^ov  will 
a  payment  by  a  dowress  made  to  the  mortgagee,  one  of  her  three 
children  who  have  inherited  the  property,  without  the  knowl- 
edge or  authority  of  the  other  two,  be  effective  as  against  them  to 
prevent  the  running  of  the  statute.^" 

§  438.  Itlortgage  under  seal  not  barred  until  twenty  years,  though 
debt  be  barred  in  six — The  statute  of  limitations  does  not  affect 
the  rights  of  parties,  except  as  it  takes  away  their  remedies ;  ^^  it 
does  not  assume  to  declare  a  debt  satisfied  or  paid  after  a  certain 
space  of  time,  but  it  only  enacts  that  an  action  must  be  com- 
menced within  that  time,  or  the  courts  will  not  thereafter  enforce 
the  demand.  If,  therefore,  a  simple  contract  debt,  that  is  to  say, 
one  evidenced  in  such  a  way  that  the  statute  will  prevent  an  action 
from  being  brought  upon  it  after  the  expiration  of  six  years,  is 
secured  by  a  mortgage  under  seal,  the  remedy  upon  the  mortgage 
by  foreclosure  will  remain  for  twenty  years,  though  the  remedy 
upon  the  personal  liability  of  the  debtor  will  be  gone  at  the  end 
of  six.  Thus,  for  example,  a  mortgage  under  seal  to  secure  a 
promissory  note,  may.,i©-efiforced  after  the  debt  has  been  barred 
by  the  statute,-  and  at  any  time  within  twenty  years.^^  Upon  the 
sam^  principle,  in  an  action  to  recover  possession  of  a  pledge,  given 
to'  secure  a  debt  against  which  the  statute  of  limitations  had  run 
at  the  time  of  the  commencement  of  the  action,  it  was  held  that 
although  the  creditor  had,  from  lapse  of  time,  lost  his  remedy 

29Murdoek  v.  Waterman,  145  N.  Spears  v.  Hartley,  3  Esp.  81;  Toplis 

Y.  55 ;  39  N.  E.  829.  v.  Baker,  2  Cox,  123.     See  Jackson  v. 

30  Nickell  V.  Tracy,  100  App.  Div.  Sackett,  7  Wend.  94;  Powell  v. 
80;  91  N.  Y.  Supp.  287.  Reversed  Smith,  30  Mich.  451;  ^tna  Life  Ins. 
on  other  grounds,  184  N.  Y.  386;  77  Co.  v.  Baker,  84  Ind.  301;  Ballon  v. 
N.  E.  391.  Taylor,  14  R.  I.  277;  Thayer  v.  Mann, 

31  Waltermire  v.  Westover,  14  N.  19  Pick.  535;  Crooker  v.  Holmes,  55 
Y.   (4  Kern.)   16.  Me.  195;  20  Am.  R.  687;  Nichols  v. 

32  Hulbert  v.  Clark,  128  N.  Y.  295;  Briggs,  18  g.  Car.  474;  Capehart  v. 
28  N.  E.  638;  Gillette  v.  Smith,  18  Dettrick,  91  N.  C.  344.  And  if  the 
Hun,  10;  Pratt  v.  Huggins,  29  Barb.  mortgage  be  gi\en  to  secure  a  note, 
277;  Heyer  v.  Pruyn,  7  Paige,  465;  a  personal  obligation  may  be  enforced 
Borst  V.  Corey,  15  N.  Y.  (1  Smith)  on  a  covenant  to  pay  contained  in  the 
510;  Thayer  v.  Mann,  19  Pick.  537;  mortgage  after  the  note  is  outlawed. 
Baldwin    v.    Norton,    2    Conn.    163;  Earnshaw  v.  Stewart,  64  Ind.  513. 
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against  the  debtor  personally,  he  had  not  lost  his  remedy  against 
the  pledge.^*  Payment  is  one  thing,  a  mere  presumption  of  pay- 
ment quite  another.  The  test  principle  of  the  whole  matter  is 
simply  this :  the  statute  of  limitations  only  hars  the  remedy,  and  if 
the  creditor  has  any  available  security  he  may  enforce  it.^* 

The  presumption  of  payment  from  lapse  of  time  is  available  as 
a  shield,  but  not  as  a  vreapon  of  attack  or  as  a  ground  for  affirmative 
relief,  and  an  action  to  cancel  a  mortgage  cannot  be  sustained  on 
the  mere  ground  of  lapse  of  time  and  vyithout  proof  of  actual 
payment.^® 

State  insolvent  laws,  like  statutes  of  limitations,  affect  the 
remedies  of  creditors  and  do  not  operate  to  cancel  debts,  and  for, 
this  reason  the  lien  of  a  mortgage  remains  after  the  discharge  of 
the  mortgagor  under  a  State  statute.^® 

§  439.  The  rights  of  the  mortgagor,  like  those  of  the  mortgagee, 
may  also  be  barred  by  lapse  of  time,  and  a  grant  to  the  mortgagee 
may  be  inferred  from  continued  possession  and  enjoyment  by  him 
for  twenty  years,  under  certain  circumstances,  but  this  presump- 
tion will  be  rebutted  if  the  mortgagee  commences  proceedings  to 
foreclose  either  by  advertisement  or  by  action,  and  such  proceed- 
ings will  revive  the  right  of  redemption.^'' 

§  440.  Possession  by  a  mortgagor  of  the  bond  and  mortgage  is 

presumptive  evidence  of  payment,^®  especially  when  they  are  re- 
tained by  him  for  many  years,  and  are  found  among  his  papers  at 
the  time  of  his  death.^^  On  the  other  hand  a  mortgagee's  pos- 
session raises  an  inference  that  the  debt  is  valid  and  unpaid.*** 

DISCHARGE    O'F   MOETGAGES   UPON    THE    EECOED. 

§  441.  Statute. — It  is  provided  by  statute  that  a  mortgage  regis- 
tered or  recorded  must  be  discharged  upon  the  record  thereof,  by 
the  recording  officer,  when  there  is  presented  to  him  the  certificate 

33  Jones  v.  Merchants'  Bank  of  Calkins  v.  Calkins,  3  Barb.  305 ;  Cal- 
Albany,  4  Eobt.  221.  kins  v.  Isbell,  20  N.  Y.  147. 

34  See  article,   14   Alb.  L.  J.  209.  38  Braman  v.  Bingham,  26  N.  Y. 

35  Allen  v.  Everly,  24  Ohio  St.  483;  Garlock  v.  Goertner,  1  Wend. 
97.  198. 

36Heyer  v.  Pruyn,  7  Paige,  465,  39  Levy  v.   Merrill,   52   How.   Pr. 

469.  360. 

37  Jackson  v.  Slater,  5  Wend.  295 ;  40  Fitzmahoney    v.    Caulfleld,    25 

App.  Div.  119;  49  N.  Y.  Supp.  196. 
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signed  by  the  mortgagee,  his  personal  representative  or  assignee, 
and  acknowledged  or  proved  and  certified  in  like  manner  as  to 
entitle  a  conveyance  to  be  recorded,  specifying  that  the  mortgage 
has  been  paid,  or  otherwise  satisfied  and  discharged.  The  certifi- 
cate of  discharge  and  the  certificates  of  its  acknowledgment  or 
proof,  must  be  recorded  and  filed;  and  a  reference  must  be 
made  to  the  book  and  page  containing  such  record  in 
the  minute  of  the  discharge  of  such  mortgage,  made  by  the  officer 
upon  the  record  thereof.  After  such  discharge  has  been  recorded 
the  recording  ofiicer  shall  make  and  deliver  to  the  person  in  whose 
interest  such  discharge  of  mortgage  is  executed  and  recorded,  hia 
certificate  setting  forth  the  names  of  the  mortgagor  and  mort- 
gagee, the  liber  and  page  at  which,  the  time  when,  such  mortgage 
was  recorded,  and  the  date  on  which  said  mortgage  was  satisfied 
and  discharged.*^  It  is  provided  by  the  Heal  Property  Law** 
that  in  counties  wholly  embraced  in  a  city  of  the  first  class,  no 
mortgage  shall  be  discharged  of  record,  unless  in  addition  to  the 
certificate  provided  and  required  by  the  preceding  section,  there 
shall  be  presented  to  the  recording  officer  for  cancellation  the 
original  mortgage,  or  a  certified  copy  of  an  order  made  and  en- 
tered as  hereinafter  provided.  The  said  officer  shall,  at  the 
time  of  the  discharge  of  the  said  mortgage,  cancel  said  original 
mortgage  by  effacing  the  signatures  thereto,  without  obliterating 
the  same,  and  shall  file  the  same  in  his  office,  and  keep  the  same 
so  filed  for  the  term  of  ten  years.  This  remedy  applies  only  to 
cases  where  the  original  mortgage  has  been  lost,  mutilated  or 
destroyed  and  not  where  the  mortgagee  willfully  neglects  or  re- 
fuses to  produce  it.  In  the  latter  case  the  proper  remedy  is  pre- 
scribed in  section  333  of  the  Eeal  Property  Law,  as  added  by 
chapter  574  of  the  Laws  of  1911.**  The  proceedings  by  which 
such  an  order  may  be  obtained  and  the  grounds  upon  which  it  may 
be  granted  are  fully  set  forth  in  the  statute.**  As  in  all  statutory 
proceedings  there  must  be  strict  compliance  with  the  law.  Where 
the  recording  officer  opposes  a  motion  for  such  an  order  in  the 
belief  it  is  his  duty  to  do  so,  he  will  not  be  charged  with  the  costs 
of  an  appeal.*®     A  clerk  may  be  compelled  to  satisfy  a  mortgage 

41  Real  Prop.  Law,  §  321.  44  Real  Prop.  Law,  §  322. 

42  §  322,  as  amended  by  the  Laws  45  Matter  of  Leckie,  131  App.  Div. 
of  1912,  Ch.  254.                                          816,  116  N.  Y.  Supp.  32. 

43  Matter  of  Black,  150  App.  Div. 
532. 
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upon  the  record  by  mandamus,  where  he  has  refused  to  accept  a 
satisfaction  piece  duly  executed  in  accordance  with  the  statute.*® 

§  442.  Certificate  of  satisfaction  is  within  the  recording  acts. — 
This  is  a  simple  mode  of  reconveying  or  releasing  the  land  from 
the  lien  of  the  mortgage.  The  "  satisfaction  piece  "  is  a  "  convey- 
ance "  under  the  recording  act ;  for  by  it  an  interest  in  real  estate  is 
aliened  and  the  title  of  real  estate  is  affected  in  law  and  in  equity. 
It  operates  to  transfer  back  to  the  mortgagor  the  mortgage  interest 
held  by  the  mortgagee.*'^ 

While  the  record  of  a  certificate  of  satisfaction  of  a  mortgage, 
executed  by  its  apparent  record  owner,  is  a  protection  to  a  pur- 
chaser who  pays  value  on  the  faith  of  it,**  it  is  not  so  to  one 
whose  lien  was  acquired  while  the  mortgage  was  in  full  force 
upon  the  record  as  a  lien.  As  to  such  person,  a  certificate  exe- 
cuted by  tbe  mortgagee  after  he  has  parted  with  the  mortgage  is 
of  no  value,  though  recorded.*®  An  acknowledgment  of  receipt 
of  payment  in  a  satisfaction  of  a  mortgage  is  prima  facie  evidence 
that  the  mortgage  has  been  paid  and  it  must  be  affirmatively  shown 
that  the  acknowledgment  is  untrue  in  order  to  rebut  the  pre- 
sumption.^** Where  a  mortgagor,  upon  payment  of  the  mortgage, 
presents  a  drawn  satisfaction  piece,  and  twenty-five  cents,  the 
legal  fee  for  taking  acknowledgments,  the  mortgagee  is  legally 
bound  to  execute  the  satisfaction  piece  upon  request  and  to  deliver 
the  same,  together  with  the  bond  and  mortgage  to  the  mortgagor, 
and  he  may  not  refuse  to  deliver  the  documents  unless  the  mort- 
gagor pays  him  a  fee  for  preparing  his  own  satisfaction  piece.^'^ 

§  443.  Other  means  of  evidencing  discharge. — The  statutory 
method  of  releasing  the  lien  of  a  mortgage  is  not  the  only  per- 
missible or  legal  means  of  accomplishing  this  result,  and  a  quit- 
claim conveyance  from  the  mortgagee  to  the  owner  of  the  equity 
of  redemption  is  commonly  made  when  the  object  is  to  release  a 
part  of  the  mortgaged  premises.  ^^     A  writing  on  the  back  of  the 

46  Matter  of  Wadsworth,  27  Misc.  51  Halpin  v.  Phoenix  Ins.  Co.,  118 
R.  264.                                                              N.   Y.    165;    Kralder  v.   Hillman,   57 

47  Bacon  v.  Van  Schoonhoven,   19      Misc.  R.  209. 

Hun,  158.  52  Bacon  v.  Van   Schoonhoven,  19 

48  Ely  V.  Scofield.  35  Barb.  330;  Hun,  158.  See  also  Woodbury  v. 
Holt  V.  Baker,  58  N.  H.  276.  Aikin,  13  111.  639;  Waters  v.  Waters, 

49  Roberts  v.  Halstead,  9  Pa.  St.  20  Iowa,  363;  Mason  v.  Beach,  55 
32.  Wis.  607;    13  N.  W.   884;   Mabie  v. 

50  Von  Slooten  v.  Wheeler,  140  N.  Hatinger,  48  Mich.  341 ;  12  N.  W. 
Y.  624;  35  N.  E.  583.  198. 


362  MORTGAGES    OF    EEAL    PEOPEETT.  [§444. 

mortgage  may  accomplish  the  release,^*  and  a  bond  of  indemnity 
may  operate  in  the  same  way.®*  A  releasb  in  writing,  but  not 
under  seal,  of  the  land  covered  by  the  mortgage,  though  perhaps 
not  good  at  law,  is  valid  in  equity ;  ^^  and  even  an  unwritten  agree- 
ment to  satisfy  a  mortgage  for  a  good  consideration  is  a  sufficient 
defense  against  a  foreclosure  of  it.®* 

A  release  under  seal  from  the  mortgagee  to  the  mortgagor, 
"whereby  for  value  received  and  in  consideration  of  one  dollar  he 
released  the  mortgagor  from  all  indebtedness,  "whether  on  book 
account,  note,  or  any  other  way,"  was  held  to  discharge  a  mortgage 
to  secure  a  promissory  note.®^  But  a  release  under  seal  of  moneys 
due  on  a  bond  secured  by  a  mortgage,  "  and  also  in  full  of  all  debts, 
demands,  executions,  and  accounts  of  whatsoever  nature,"  has  been 
held  insufficient  to  justify  a  discharge  of  the  mortgage  lien,  there 
being  other  evidence  that  such  was  not  the  intention  of  the  par- 
ties.®* 

A  receipt  for  the  debt  would,  if  uncontradicted,  operate  to  ex- 
tinguish the  mortgage,  but  would  be  open  to  explanation. 

A  quitclaim  deed  by  a  mortgagee  of  the  premises  covered  by  his 
mortgage  may  operate  as  an  assignment,  or  as  a  release,  according 
as  the  grantee  may  elect  and  equity  may  require.®* 

§  444.  The  record  of  discharge  is  no  more  valuable  than  the  certifi- 
cate of  satisfaction,  and  a  worthless  certificate  does  not  gain  any 
thing  of  validity  by  being  engrossed  by  a  recording  clerk  and 
noted  upon  the  margin  of  the  instrument.*"  Thus  a  forgery  is  a 
nullity  at  all  times ;  and  a  certificate  of  discharge,  executed  by  a 
person  not  duly  authorized  to  execute  it,  is  no  protection  even  for 
a  iona  fide  purchaser,  though  it  be  recorded  and  duly  certified  by 
the  recording  officer.®^ 

In  the  absence  of  proof  of  any  act  on  the  mortgagee's  part  mis- 

53  Waters    v.    Waters,    20    Iowa,  59  Thayer  v.  McGee,  20  Mich.  195. 

363 ;  Allard  v.  Lane,  18  Me.  9.  60  Harris   v.    Cook,   28   N.   J.   Eq. 

54Arehambau  v.  Green,'  10  Minn.  345;  Mechanics'  Building  Association 

520.  V.  Ferguson,  29  La.  Ann.  548. 

55  Headly   v.    Gormdry,   41    Barb.  61  Swarthout  v.   Curtis,   5   N.   Y. 

279;  Wallis  V.  Long,  16  Ala.  738.  (1     Seld.)     301;     Farmers'    Loan    & 

56Griswold  v.   Gri&wold,  ^7   Lans.  Trust  Co.  v.  Walworth,   1  N.  Y.    (1 

72,  affi'd  52  N.  Y.  631.  Comst.)    433.     An  action  will  lie  to 

57  Van  Bokkelen  v.  Taylor,  62  N.  set  aside  the  satisfaction  of  a  mort- 
Y.  105.  gage  obtained  by  deceit.     Weaver  v. 

58  Jackson  v.   Stackhouse,   1   Cow.  Edwards,  39  Hun,  233. 
122. 
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leading  the  purchaser,  the  fact  that  the  mortgage  has  been  errone- 
ously canceled  of  record  by  the  register  is  no  defense  to  its  fore- 
closure, even  if  the  purchaser  has  paid  full  value  for  the  premises 
in  good  faith  and  relying  on  the  record.®^ 

§  445.  Who  may  execute  certificate  of  satisfaction. — This  statute 
does  not  mean  that  all  of  the  mortgagees,  or  their  personal  repre- 
sentatives, must  execute  and  acknowledge  the  certificate  of  satis- 
faction in  order  to  authorize  the  ofiicer  in  whose  custody  the  record 
of  the  mortgage  shall  be,  to  record  it,  and  discharge  the  mortgage 
on  the  record.  Such  certificate  is  sufficient  if  executed  and  ac- 
knowledged by  any  person  or  persons  authorized  to  receive  pay- 
ment of  the  mortgage;  as,  for  instance,  a  mortgage  may  be  can- 
celed by  any  one  of  the  executors  of  a  mortgagee,^*  but  not  by 
one  of  three  trustees ''^  nor  by  a  trustee  in  contravention  to  the 
terms  of  his  trust.®® 

If  a  mortgage  is  discharged  upon  the  record  by  a  person  who 
appears  by  the  record  to  be  the  owner  of  it,  even  though  it  has 
actually  been  assigned,  it  will  operate  to  cancel  the  mortgage  as 
against  subsequent  purchasers  and  mortgagees  in  good  faith  and 
without  notice,  but  as  to  all  other  persons  the  validity  of  the  mort- 
gage will  not  be  impaired.^® 

Where  a  discharge  of  a  recorded  mortgage  is  executed  by  a 
person  other  than  the  mortgagee,  as  by  a  guardian  of  an  infant,  a 
subsequent  purchaser  is  bound  to  inquire  by  what  authority  such 
person  assumed  to  discharge  it,  and  he  is  chargeable  with  notice 
of  all  the  facts  which  the  reasonable  prosecution  of  such  inquiry 
would  elicit.  Where,  therefore,  a  guardian  for  infants  was  di- 
rected to  give  a  bond  previous  to  satisfying  a  mortgage,  and  he 
failed  to  give  the  bond  and  executed  the  certificate  of  satisfaction 
which  was  recorded,  it  was  held  that  such  discharge  did  not  protect 
subsequent  bona  fide  incumbrancers  against  the  claims  of  the 
infants  by  virtue  of  their  mortgage.® '^ 

§  446.  Discharge  by  officer  of  limited  powers — ^Where  moneys 
deposited    with   a   special   officer,    as    a   clerk   of   the    Court   of 

62  Brown  v.  Henry,  106  Penna.  St.  65  McPherson  v.  Rollins,  107  N. 
262;  Lancaster  v.  Smith,  17  P.  F.  Y.  316;  Kirsch  v.  Tozier,  143  N.  Y. 
Smith   (Pa.)   427.  390. 

63  People  V.  Keyser,  28  N.  Y.  226;  66  Ely  v.  Scofield,  35  Barb.  330. 
Stuyvesant  v.  Hall,  2  Barb.  Ch.  151.  67  Swarthout   v.   Curtis,   5   N.   Y. 

64Vohmann   v.   Michel,   109   App.       (1  Seld.)   301. 
Div.  659. 
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Chancery,  liave  been  invested  under  special  directions  of  the 
court,  in  a  mortgage  payable  to  such  officer  in  his  official  capacity, 
such  clerk  has  no  power  to  discharge  the  mortgage  ■without  the 
order  of  the  court ;  and  if  he  do  execute  such  a  discharge  without 
actual  payment,  and  without  the  order  of  the  court,  it  is  void  even 
as  against  bona  fide  purchasers'  of  property.®* 

§  447.  Right  of  person  paying  mortgage  to  certificate  of  satis- 
faction.— It  is  a  matter  of  serious  importance  to  the  owner  of 
mortgaged  premises  that  upon  payment  of  the  mortgage  debt  he 
should  be  furnished  with  a  document  which  will  cancel  the  ap- 
parent lien  of  record.  He  is,  in  equity  and  fairness,  entitled  to 
a  proper  voucher.  But,  until  recently,  there  was  no  sunmiary  way 
in  which  a  delivery  of  a  certificate  of  satisfaction  could  be  enforced. 
The  remedy  of  the  mortgagor,  in  case  a  certificate  of  satisfaction 
was  refused,  was  to  pay  the  debt  in  the  sight  of  witnesses,  and 
then  to  bring  an  action  to  cancel  the  mortgage  and  compel  the 
execution  of  a  satisfaction  piece.®^ 

Where  the  mortgage  is  in  the  form  of  an  absolute  deed,  with  a 
parol  defeasance,  the  grantee  may,  on  payment  of  the  debt,  and 
in  an  action  brought  for  that  purpose,  be  required  to  execute  a' 
reconveyance. '''' 

A  person  demanding  a  certificate  of  satisfaction  of  a  mortgage, 
should  prepare  the  instrument  and  present  it  to  the  mortgagee, 
at  the  same  time  offering  to  pay  the  expenses  of  execution,''^  that 
is  to  say  twenty-five  cents,  that  being  the  "  fees  allowed  bv  law  for 
taking  the  acknowledgment  of  a  deed." 

§  448.  Actions  to  discharge  mortgages — It  is  in  the  power  of 
a  court  of  equity  either  to  cancel  a  mortgage  shown  to  be  dis- 
charged or  paid,  or  to  revive  a  mortgage  where  the  cancellation  of 

68  Farmers'  Loan  &  Trust  Co.  v.  v.  Aqkerman,  1  Abb.  N.  S.  141 ;  Sher- 
Walworth,  1  N.  Y.  (1  Comst.)  433.  wood  v.  Wilson,  2  Sweeny,  684.  See 
Mortgages  to  the  People  of  this  State  also  Verges  v.  Giboney,  47  Mo.  171. 
may  be  discharged  of  record  upon  the  But  for  present  statjitory  proceeding 
treasurer's  receipt,  countersigned  by  see  Real  Prop.  Law,  §  333.  See  also 
the  comptroller,  setting  forth  that  the  Forms  69  to  72,  in  Appendix  of 
whole  sum  due  on  such  mortgage  has  Forms. 

been  paid.     State  Finance  Law,  §  31,  70  Sherwood  v.  Wilson,  2  Sweeney, 

1  R.  S.  175,  §§  36,  37.  684.     See  also  Kenton  v.  Vandergrift, 

69  Beach  v.  Cooke,  28  N.  Y.  508;       42  Pa.  St.  339. 

Barnes  V.  Camack,  1  Barb.  392 ;  Suth-  71  Pettengill   v.    Mather,    16   Abb. 

eriand  v.  Rose,  47  Barb.  144;  Beecher      399.     Real  Prop.  Law,  §  333. 
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it  has  been  obtained  by  fraud  and  the  equitable  rights  of  the  par- 
ties require  such  relief.  ^^  An  action  to  cancel  a  mortgage  may 
also  be  brought  by  the  mortgagor  if  it  be  usurious,  or  if  the  par- 
ties differ  as  to  the  amount  owing  upon  it,  and  the  plaintiff  may 
in  one  action  ask  to  have  a  mortgage  discharged  because  it  is  paid, 
and  also  to  be  allowed  to  redeem  if  it  be  not  fully  paid.''* 

A  county  court  has  jurisdiction  of  an  action  to  compel  the 
satisfaction  of  a  mortgage,  and  for  damages  for  a  wrongful  re- 
fusal of  the  mortgagee  to  execute  a  certificate  of  satisfaction.''* 

§  449.  Who  may  bring  action  to  discharge  mortgage. — An  ac- 
tion to  cancel  a  mortgage  or  other  lien  cannot  be  maintained  by 
a  person  who  has  no  interest  in  or  lien  upon  the  land  affected  by 
it.  Even  though  the  plaintiff  has  warranted  the  title  against  the 
lien,''^  or  has  conveyed  the  land  with  a  covenant  with  his  grantee 
to  procure  the  lien  to  be  discharged,''*  this  will  not  furnish  a 
proper  basis  for  the  action. 

But  where  a  plaintiff  had  conveyed  the  lands  covered  by  a 
mortgage,  and  the  purchaser  had  withheld  an  amount  of  the  pur- 
chase money  sufficient  to  pay  the  amount  unpaid  upon  the  mort- 
gage, and  the  same  was  deposited  in  a  trust  company  to  abide  the 
event  of  a  proceeding  to  procure  a  satisfaction  of  the  mortgage 
and  to  pay  whatever  might  be  found  due  thereon,  the  action  was 
held  properly  brought  by  him.'''' 

The  inchoate  title  of  a  purchaser  of  lands  on  execution  after 
the  expiration  of  the  time  for  redemption  by  the  judgment  debtor, 
is  such  an  interest  and  title  as  entitles  the  purchaser  to  maintain 
an  action  for  the  cancellation  of  instruments  or  incumbrances 
which,  within  the  doctrine  of  courts  of  equity,  are  clouds  upon 
the  title.''®  And,  in  respect  to  paid  judgments  and  mortgages,  it 
is  well  settled  that  the  court  may  grant  relief  by  compelling  their 
satisfaction  of  record  where  they  are  continued  as  apparent  liens 
for  inequitable  purposes.''^ 

72  Barnes  v.  Camack,  1  Barb.  392.  77  Levy  v.  Merrill,  14  Hun,  145. 

73  Beach  v.  Cooke,  28  N.  Y.  508;  78  Remington       Paper       Co.       v. 
Sutherland   v.    Rose,    47    Barb.    144;  O'Dougherty,  81  N.  Y.  474. 
Beecher  v.  Ackerman,    1   Abb.   N.   S.  79  Remington       Paper       Co.       v. 
141.  O'Dougherty,  81  N.  Y.  474;  1  Story's 

74Mosher  v.  Campbell,  30  Hun,  Eq.  §  703;  RadcliflF  v.  Rowley,  2  Barb. 
230.  Ch.  23;   Shaw  v.  Dwight,  27  N.  Y. 

75  Bisaell  v.  Kellogg,  60  Barb.  617.       244. 

76Townsend  v.  Goelet,  11  Abb.  Pr. 
187. 
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§  450.  Action  for  damages  for  refusal  to  execute  discharge 

The  statutes  of  many  of  the  States  require  a  mortgagee,  on  full 
payment  being  made  or  tendered  to  him,  to  furnish  a  proper 
voucher  or  release  sufficient  to  remove  the  apparent  lien  from  the 
record  under  a  specific  penalty  to  be  recovered  by  action.  No 
such  remedy  can  be  had  in  this  State,  but  an  equitable  action  will 
lie  to  compel  satisfaction  and  for  actual  damages  sustained  by  an 
unreasonable  refusal  to  execute  a  proper  certificate  of  satisfae- 
tion.8* 

Even  where  a  statutory  penalty  is  attached  to  a  refusal  to 
execute  a  proper  discharge,  this  penalty  will  not  be  enforced 
where  the  mortgagee  honestly  believes  that  his  claim  is  not  sat- 
isfied and  refuses  on  that  ground.** 

It  has  been  said  that  damages  can  be  recovered  for  a  wrong- 
ful refusal  to  execute  a  proper  document  to  remove  the  apparent 
lien  of  a  mortgage  from  the  record;  but  it  is  by  no  means  well 
established  what  the  proper  measure  of  damages  would  be  in  such 
an  action.  Such  damages  only  can  be  recovered  as  are 
the  necessary  and  legitimate  results  of  the  wrongful  re- 
fusal, and  a  judgment  rendered  against  a  mortgagee,  whose  , 
mortgage  was  in  the  form  of  an  absolute  conveyance  with  a  parol 
defeasance,  for  the  difference  between  the  amount  of  the  loans 
and  the  interest  thereon  from  the  time  of  making  the  same  and 
the  time  when  the  defendant  refused  to  reconvey,  and  the  mar- 
ket value  of  the  land  at  the  latter  time,  and  the  counsel  fees 
incurred  by  the  plaintiff  in  an  equity  suit  brought  against  the 
defendant  and  others,  was  reversed  as  altogether  unauthorized.*^ 
It  was  also  said  to  be  doubtful  as  to  whether  any  action  for 
damages  could  be  sustained  after  the  plaintiff  had  pursued  his 
equitable  remedy  to  judgment.** 

§  451.  Effect  of  discharging  lien  upon  the  debt. — The  executing 
of  a  certificate  of  satisfaction  and  the  discharge  of  the  mortgage 
upon  the  record  does  not,  of  itself,  discharge  the  debt,  but  only  the 
security.**  And  a  release  of  part  of  the  mortgaged  premises 
does  not,  in  the  absence  of  equities  of  third  persons,  impair  the 

SOMosher    v.    Campbell,    30    Hun,  82  Marvin   v.   Prentice,    94   N.   Y. 

230.  295. 

SlHuxford    V.    Eslow,    .53    Mich.  83  Marvin    v.    Prentice,   94   N.   Y. 

179;   18  N.  W.  630.  295. 

84  Sherwood  v.  Dunbar,  6  Cal.  53. 
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debt  or  reduce  the  amount  of  the,  lien  on  the  other  property.*^ 
A  release  made  by  the  holder  of  a  first  mortgage,  solely  for  the 
purpose  of  giving  priority  to  a  second  mortgage,  will  not  prevent 
the  foreclosure  of  the  mortgage  as  against  the  mortgagor.*® 

§  452.  Special  proceedings  to  discharge  mortgages  of  record  in 
certain  cases — It  will  sometimes  happen  that  a  mortgage  will  be 
allowed  to  remain  uncancelled  upon  the  record,  though  the  debt 
which  it  has  been  made  to  secure  has  been  paid.  In  order  to 
provide  for  such  cases,  it  has  been  enacted  that  "  the  mortgagor, 
his  heirs  or  any  person  having  any  interest  in  any  lands  de- 
scribed in  any  mortgage  of  real  estate  in  this  State,  which  is 
recorded  in  this  State,  or  mentioned  in  a  deed  recorded  in  this 
State,  and  which,  from  the  lapse  of  time,  is  prescribed  to  be  paid, 
or  in  any  moneys  into  which  said  lands  have  been  converted 
under  a  decree  of  a  court  of  competent  jurisdiction,  and  which 
are  held  in  place  of  such  lands  to  answer  such  mortgage,  may 
present  his  petition  to  the  supreme  court  in  the  county  where 
the  mortgaged  premises  are  situated  or  to  the  county 
court  of  such  county,  asking  that  such  mortgage  may  be  dis- 
charged of  record.  Such  petition  shall  be  verified;  it  shall  de- 
scribe the  mortgage,  and  when  and  where  recorded,  or  if  such 
mortgage  is  not  recorded  that  the  same  may  be  adjudged  to  have 
been  paid  and  to  be  no  longer  a  lien  upon  the  lands  therein 
described,  and  shall  allege  that  such  mortgage  is  paid; 
that  the  mortgagee  has,  or,  if  there  be  more  than  one  mort- 
gagee that  all  of  them  have  been  dead  for  more  than 
five  years ;  or  if  such  mortgage  has  been  assigned  by  an  instrument 
in  writing  for  that  purpose  executed  and  acknowledged,  so  as  to 
entitle  the  same  to  be  recorded,  and  such  instrument  of  assign- 
ment has  been  recorded  in  the  ofiice  of  the  clerk  of  the  county 
where  the  mortgaged  premises,  or  some  portion  thereof,  is  sit- 
uated, and  the  assignee  or  assignees  of  said  mortgage  have  been 
dead  for  more  than  five  years,  such  petition  shall  state  the  facts, 
and  no  statement  respecting  the  mortgagee  or  mortgagees  or  the 
names  and  places  of  residence  of  their  heirs  shall  be  required; 
or  if  such  mortgagee  be  a  corporation  or  association,  that  such 
corporation  or  association  has  ceased  to  exist  and  do  business  as 

85  Edgington,  Adm'r,  v.  Hefner,  81  86  Wood  v.  Wood,  61  Iowa,  256; 

111.  341.  16  N.  W.  132. 
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such  for  more  than  five  years ;  the  time  and  place  of  his  or  thejr 
death,  and  place  of  residence  at  the  time  of  his  or  their  death; 
whether  or  not  letters  testamentary  or  of  administration  have 
been  taken  out,  or,  if  said  mortgagee  or  mortgagees,  or  assignee  or 
assignees  at  the  time  of  his  or  their  death  resided  out  of  this 
State,  -whether  or  not  letters  testamentary  or .  of  administration 
have  been  taken  out  in  the  county  vs^here  such  mortgaged  premises 
are  situated ;  or  if  such  mortgagee  be  a  corporation  or  association 
then  the  names  of  one  or  more  of  the  receivers,  if  any  were  ap- 
pointed, or  if  the  person  who  has  the  care  of  the  closing  up  of  the 
business  of  such  corporation  or  association,  and  that  such  mort- 
gage has  not  been  assigned  or  transferred,  and  if  such  mortgage 
has  been  assigned,  state  to  whom  and  the  facts  in  regard  to  same. 
Provided,  however,  that  if  such  mortgage  has  been  duly  assigned, 
by  indorsement  thereof  or  otherwise,  but  not  acknowledged  so 
as  to  entitle  the  same  to  be  recorded,  then  it  shall  be  competent  for 
the  court,  at  any  time  within  the  period  aforesaid,  upon  proof 
that  all  the  matters  hereinbefore  required  to  be  stated  in  said 
petition  are  true,  and  that  the  assignee  of  such  mortgage  if  living, 
or  his  personal  representative  if  dead,  has  been  paid  the  amount 
due  thereon,  to  make  an  order  that  such  mortgage  be  discharged 
of  record.  Provided,  further,  that  in  ease  of  a  mortgage  which 
was  recorded  or  adjudged  to  have  been  paid  and  no  longer  a 
lien,  more  than  fifty  years  prior  to  the  presentation  of  such  peti- 
tion, if  the  petitioner  is  unable  with  reasonable  diligence 
to  ascertain  the  facts  herein  required  to  be  stated  in  the  peti- 
tion, other  than  the  fact  of  payment,  the  petition  may  set  forth 
the  best  knowledge  and  information  of  the  petitioner  in  re- 
spect thereto  and  what  efforts  have  been  made  to  ascertain  such 
facts,  and  if  the  court  shall  be  satisfied  that  the  petitioner  has 
made  reasonable  effort  to  ascertain  such  facts,  and  that  the  same 
cannot  be  ascertained  with  reasonable  diligence,  it  may  then,  in 
its  discretion,  proceed  upon  said  petition  as  hereinafter  pro-' 
vided."  ^' 

§  453.  (Continued.) — "  The  court,  upon  the  presentation  of 
such  petition,  shall  make  an  order  requiring  all  persons  interested 
to  show  cause  at  a  certain  time  and  place,  why  such  mortgage  should 
not  be  discharged  of  record.     The  names  of  the  mortgagor,  mort- 

87  Real  Prop.  Law,  §§  340,  341. 
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gagee,  and  assignee,  if  any,  the  date  of  the  mortgage  and  where 
recorded,  and  the  town  or  city  in  which  the  moTtgaged  premises 
are  situate,  shall  be  specified  in  the  order.  The  order  shall  be 
published  in  such  newspaper  or  newspapers,  and  for  such  time  as 
the  court  shall  direct.  The  court  may  also  direct  the  order  to 
be  personally  served  upon  such  persons  as  it  shall  designate. 
The  court  may  issue  commissions  to  take  the  testimony  of  wit- 
nesses, and  may  refer  it  to  a  referee  to  take  and  report  proofs 
of  the  facts  stated  in  the  petition.  The  certificate  of  the  proper 
surrogate  or  surrogates,  whether  or  not  letters  testamentary  or  of 
administration  have  been  issued,  shall  be  evidence  of  the  fact; 
and  the  certificate  of  the  clerk  of  the  county  or  counties  in  which 
the  mortgaged  premises  have  been  situate  since  the  date  of  the 
said  mortgage,  shall  be  evidence  of  the  assignment  of  such  mort- 
gage, or  of  a  notice  of  the  pendency  of  an  action  to  foreclose  such 
mortgage,  and  of  such  other  matters  as  may  be  therein  stated ;  or 
if  a  notice  of  the  pendency  of  an  action  to  foreclose  such  mort- 
gage has  been  filed,  then  his  certificate  that  such  mortgage  has 
never  been  foreclosed,  unless  the  allegation  of  payment  shall  be 
denied,  and  evidence  be  given  tending  to  rebut  the  presumption 
of  payment,  arising  from  lapse  of  time,  such  lapse  of  time  shall  be 
sufiicient  evidence  of  payment.  Upon  being  satisfied  that  the 
matters  alleged  in  the  petition  are  true,  the  court  may  make  an 
order  that  the  mortgage  be  discharged  of  record.  The  county 
clerk,  upon  being  furnished  with  a  certified  copy  of  such  order 
and  paid  the  fees  allowed  by  law  for  discharging  mortgages,  shall 
record  said  order  and  discharge  the  mortgage  of  record."  *® 

§  454.  This  statute  was  designed  to  remove  an  incumbrance 
which  has  been  paid,  and  an  allegation  of  payment  must  be 
explicitly  made  in  the  petition.  The  object  of  the  statute  seems  to 
have  been  to  relieve  mortgagors  and  those,  claiming  under  them  in  a 
summary  way  from  an  incumbrance  which,  as  stated  in  the  first 
section  of  the  act,  from  the  lapse  of  time,  is  presumed  to  be 
paid,  if  it  have  in  fact  been  paid,  but  satisfaction  of  which  can- 
not be  obtained  without  a  formal  proceeding  therefor  in  a  court 
of  equity,  in  consequence  of  the  death  of  the  mortgagee,  and  of 
the  fact  that  no  letters  testamentary  or  of  administration  have 

88  Real   Prop.   Law,   §§    342,   343,  344. 
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been  granted  in-  this  State.®®  The  fact  of  payment  must  be 
distinctly  alleged  and  proven,  and  it  is  not  sufficient  to  show 
that  the  mortgage  is  so  old  that  the  statute  of  limitations  would 
be  a  good  defense  if  a  foreclosure  were  to  be  attempted  upon 
it.9° 

■SETTING  ASIDE  AI^TD  CANCELLING  THE  DISCHAEGE  OE  A  MGETGAGEk 

§  455.  Certificate  of  satisfaction  cancelled  for  fraud  or  mistake — 
A  court  of  equity  will  set  aside  a  cancellation  of  a  mortgage  upon 
satisfactory  proof  that  it  was  procured  by  fraud,  or  executed  by 
mistake,  provided  it  can  be  done  without  prejudice  to  any  rights 
acquired  upon  the  faith  of  such  cancellation.®^ 

If  it  be  established  that  a  certificate  of  satisfaction  was  exe- 
cuted through  fraud  or  mistake,  it  should  be  declared  void,  and, 
as  between  the  parties  to  it,  the  mortgage  will  continue  a  valid 
lien  upon  the  premises.  Those  who  acquire  subsequent  titles  or 
liens  stand  in  no  better  condition  than  the  mortgagor,  unless  they 
are  hona  fide  purchasers  or  incumbrancers  for  value  and  without 
notice,  in  which  case  they  will  be  protected.®^ 

But  if  the  fraud  by  which  the  certificate  is  obtained  amounts  to 
a  felony,  it  is  utterly  void  as  to  all  persons.  By  felony,  in  this 
connection,  those  acts  are  intended  which  constitute  felonies  at 
common  law,  and  not  statutory  felonies;  and  a  discharge  ob- 
tained by  false  pretenses  merely  will  be  valid  to  protect  a  iona, 
fide  purchaser.®^  A  court  of  equity  has  no  jurisdiction  on  peti- 
tion to  restore  the  lien  of  a  mortgage  which  is  alleged  to  have 
been  satisfied  by  ignorance  and  mistake,  for  the  testimony  in 
equity  cases  must  be  taken  in  like  manner  as  in  law.®*  Nor  has 
the  Municipal  Court  of  the  city  of  New  York  jurisdiction  to  set 

89  Beady,  J.,  in  the  matter  of  Stover  v.  Wood,  26  N.  J.  Eq.  417; 
Townsend,  4  Hun,  31;  6  N.  Y.  Sup.  Hampton  v.  Nicholson,  23  N.  J.  Eq. 
(T.  &  C.)    227.  423;  Dubois  v.  Schoffer,  23  N.  J.  Eq. 

90  The  matter  of  Townsend,  4  401 ;  Dudley  v.  Bergen,  23  N.  J.  Eq. 
Hun,  31,  6.  N.  Y.  Sup.  (T.  &  S.)  227.  397;  Hollenbeck  v.  Shoyer,  16  Wis. 
See  Forms  64  to  68,  in  the  Appendix  499 ;  Compare  Chew  v.  Chew,  23  N.  J. 
of  Forms.  Eq.   471. 

91  Perry  v.  Fries,  90  App.  Div.  92  Fassett  v.  Smith,  23  N.  Y.  252. 
484;  85  N.  Y.  Supp.  1064;  Barnes  v.  93  Fassett  v.  Smith,  23  N.  Y.  252. 
Camack,  1  Barb.  392.  See  also  Rus-  94  Constitution  of  New  York,  Art. 
sell  V.  Miner,  42  Cal.  475 ;  Mallett  v.  6,  §  3 ;  Matter  of  Coss,  144  App.  Div. 
Page,  8  Ind.  364;  Ellis  v.  Lindley,  37  832;  129  N.  Y.  Supp.  425. 

Iowa  334;  Cobb  v.  Dyer,  69  Me.  494; 
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aside  a  satisfaction  on  the  ground  of  a  mutual  mistake  of  fact.®® 
On  the  other  hand  where  a  ;mortgagee  exacts  a  larger  amount 
than  he  is  entitled  to  for  a  satisfaction  piece,  the  mortgagor  can 
recover  in  an  action  for  moneys  had  and  received  whether  the 
improper  exaction  resulted  from  mistake,  coercion,  misrepresen- 
tation or  fraud.®® 

§  456.  A  release  can  only  be  operative  where  it  is  duly  delivered, 
and,  upon  this  principle,  where  a  mortgagee  executed  a  release 
of  one  of  two  parcels  of  land  covered  by  the  mortgage  and  sent 
it  to  a  third  party  to  deliver  to  the  mortgagor,  provided  his  said 
mortgage  was  a  first  lien  on  the  remaining  parcel,  and  the  mort- 
gagor knew  of  the  condition;  but  because  of  mistake  as  to  the 
facts  the  agent  delivered  the  release,  and  the  mortgage  proved  not 
to  be  a  first  lien  as  provided,  it  was  held  that  the  delivery  did 
not  bind  the  mortgagee.®'^ 

Where  a  release  of  a  mortgage  was  executed  by  the  mortgagee, 
and  sent  to  an  agent  to  be  delivered  on  payment  of  the  balance 
due  on  the  mortgage,  and  a  subsequent  purchaser  procured  the 
same  to  be  surrendered  to  him  upon  his  promise  to  pay  in  a  few 
weeks,  which  he  neglected  to  do,  it  was  held  that  the  release  was 
inoperative.®* 

It  has  even  been  said  that  an  innocent  purchaser  would  not  be 
protected  by  the  record  of  a  certificate  of  satisfaction  not  duly 
delivered.®® 

§  457.  Reinstating  mortgage  so  as  to  protect  against  junior  liens. 
— Where  a  mortgagee  took  a  part  of  the  property  in  satisfaction 
of  his  mortgage,  in  ignorance  of  subsequent  mortgages  which  had 
been  fraudulently  concealed,  an  action  was  sustained  to  set  aside 
the  satisfaction  piece. -^ 

Again,  a  purchaser  of  property  who  paid  a  mortgage,  and 
caused  it  to  be  satisfied  in  ignorance  of  a  subsequent  judgment, 
was  held  entitled  to  have  the  mortgage  revived  for  his  protection.^' 

95  Earle   v.    Eafalovitz,    145    App.  1  Lambert    v.    Leland,    2    Sweeny, 

Div.  537;   129  N.  Y.  Supp.  870.  218;   State  v.  Newark,  25  N.  J.  197; 

96Lawatseh    v.    Cooney,    20    App.  Gunn  v.  Barry,  15  Wall,  610;  Colum- 

Div.   470;    47   N.   Y.   Supp.   54.     See  bia   Bank  v.   Jacobs,    10   Mich.   349; 

Roberts  V.  EUwood,  116  N.  Y.  651;  22  Bennett    v.    Nichols,    12    Mich.    22; 

N.  E.  453.  French  v.  Stone,  6  Cent.  L.  J. 

97  Rose  V.  Rose,  20  W.  Dig.  334.  2  Barnes   v.   Mott,    64   N.   Y.    397, 

98  Hale  v.  Morgan,  68  111.  244.  401.     See  also  Wilson  v.  Kimball,  27 

99  Stanley  v.  Valentine,  79  111.  N.  H.  300;  Hutchinson  v.  Swartswel- 
544.  ler,  31  N.  J.  Eq.  205. 


372  MOETGAGES  OF  REAL  PEOPEETY.     [§§458-4:59. 

Where  a  mortgagee,  for  the  purpose  of  extending  the  time  of 
payment,  took  new  notes  secured  by  a  new  mortgage  on  the  same 
land,  giving  up  the  old  notes  and  entering  satisfaction  of  the  old 
mortgage,  in  ignorance  of  the  fact  that  the  mortgagor  had,  only 
a  day  or  two  before,  given  another  mortgage  to  a  third  person, 
which  was  on  record  at  the  time,  it  was  held  that  in  equity  his 
lien  on  the  land  was  not  subordinate  to  the  intervening  mortgage, 
and  his  lien  was  reinstated.^ 

Where  a  mortgagee  discharged  his  mortgage  on  certain  lands  in 
consideration  of  a  conveyance  of  a  portion  of  them,  which  he  un- 
derstood to  be  unincumbered,  but  on  which,  in  fact,  an  attach- 
ment had  been  levied  since  the  mortgage  had  been  given,  it  was 
held  that  the  discharge  should  be  set  aside.* 

§  458.  Where  a  valid  lien  is  discharged  in  consideration  of  an 
invalid  one. — ^Where  a  usurious  mortgage  was  given  in  considera- 
tion for  the  cancellation  of  two  valid  securities  and  the  new  mort- 
gage was  adjudged  void  for  the  usury,  the  court,  in  an  actfon 
brought  for  that  purpose,  set  aside  the  certificates  of  satisfaction 
of  the  two  prior  mortgages,  and  declared  them  valid  and  subsist- 
ing liens  upon  the  land.^ 

Upon  a  similar  principle  a  lender  who  paid  a  mortgage  and 
procured  it  to  be  discharged,  relying  upon  a  mortgage  which  was 
void  for  lack  of  power  in  the  mortgagor  to  execute  it,  was  sub- 
rogated to  the  paid  mortgage,  and  the  cancellation  of  it  was  set 
aside  for  his  protection.® 

A  satisfaction  executed  on  the  faith  of  a  check  or  note  which 
is  not  paid  may  be  cancelled  and  the  mortgage  reinstated  and  en- 
forced.'^ 

§  459.  Satisfaction  on  the  record  set  aside. — ^Where  a  mortgage 
security  is  paid  by  a  surety  or  other  person  having  equitable 
rights  as  a  surety,  by  reason  of  subsequent  interest  in  the  mort- 
gaged   property,    the    person    making    such    payment    becomes 

3  Campbell  v.  Trotter,  100  111.  281 ;  6  Gans  v.  Thieme,  93  N.  Y.  225. 
Bruse  v.  Nelson,  35  Iowa,   157.  See  also  Gilbert  v.  Gilbert,  39  Iowa, 

4  French  v.  De  Bow,  38  Mich.  708 ;  657 ;  Lockwood  v.  Marsh,  3  Nev.  138 ; 
Michigan  Panelling  Co.  v.  Parvell,  38  Tradesmen's  Association  v.  Thomp- 
Mich.  475;  Columbia  Bank  v.  Jacobs,  son,  32  N.  J.  Eq.  133. 

10  Mich.  349;  Shaver  v.  Williams,  87  7  Middlesex   v.   Thomas,   20   N.   J. 

111.  469;  18  Am.  L.  Reg.  (N.  S.)   132.  Eq.    391;    Hollenbeck   v.    Shoyer,    16 

5  Underbill    v.    Crennan,    25    Hun,  Wis.  499. 
569;    Paterson  v.  Birdsall,  64  N.  Y. 

294,  affi'g  6  Hun,  632. 
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entitled  to  enforce  the  mortgage  under  the  equitable  doctrine  of 
"  subrogation."  ^  Such  right  is  never  allowed  to  be  defeated  as 
against  persons  not  hona  fide  purchasers  because  a  formal  discharge 
was  executed.  The  cases  on  this  doctrine  are  numerous  and  are 
collated  in  another  part  of  this  work.^ 

§  460.  Who  may  resist  the  reinstatement  of  a  cancelled  mortgage. 

— Upon  payment  of  a  mortgage  it  becomes  pinctus  officio  and, 
although  the  satisfaction  is  not  recorded,  it  is  not  thereafter  comr 
petent  for  the  mortgagor  and  mortgagee,  or  either  of  themj  to 
revive  its  effect  as  a  lien  as  against  third  persons,  such  as 
grantees,  who  have  acted  in  reliance  thereon.^" 

So  a  discharge  of  a  mortgage  upon  the  record,  though  obtained 
by  false  and  fraudulent  representations,  will  be  a  conaplete  pro- 
tection to  a  purchaser  for  value  and  without  notice,  as  to  whom  the 
record  will  no  longer  be  notice  of  its  existence.  ^^  But  a  mere 
judgment  creditor  of  the  mortgagor  has  no  equity  that  will  en- 
able him  to  resist  the  reinstatement  and  enforcement  of  the  mort- 
gage,^^  though  a  purchaser  under  the  judgment  has  been  said  to 
stand  in  a  better  position.  ^^ 

A  person  who  has  parted  with  value  and  taken  a  deed  or  mort- 
gage upon  land  is  protected  against  a  mortgage  then  discharged 
of  record,  because  such  is  the  provision  of  the  recording  act,^* 
and  for  no  other  reason.  'J'he  cancelled  mortgage,  though  it  may 
still  be  valid,  having  been  stricken  from  the  record,  stands  as  an 
unrecorded  mortgage,  and  the  rights  of  the  parties  are  to  be 
measured  as  if  it  had  never  been  recorded.  An  unrecorded  mort- 
gage has  priority  over  a  subsequent  judgment  recovered  against 
the  mortgagor,  and  therefore  a  discharge  fraudulently  obtained 
may  be  cancelled,  though  the  effect  of  such  cancellation  is  to  di- 
vest the  lien  of  a  judgment  recovered  for  a  meritorious  considera- 
tion, even  in  reliance  upon  the  discharge.  So,  a  junior  mort- 
gagee who  grants  indulgence  to  the  mortgagor  in  reliance  upon  a 

8  See  §  468;   title.  Subrogation.  11  Fassett  v.  Smith,  23  N.  Y.  252; 

9  §§  468,  480.  See  also  Robinson  v.  Viele  v.  Judson,  15  Hun,  328.  See 
Leavitt,  7  N.  H.  95;  Eigney  v.  Love-  also  Turner  v.  Flinn,  72  Ala.  532; 
joy,  13  N.  H.  252;  Wilson  v.  Kimball,  Etzler  v.  Evans,  61  Ind.  56;  Hedden 
27  N.  H.  300;  Kinsley  v.  Davis,  1883,  v.  Cowell,  37  N.  J.  Eq.  89. 

Feb.     (Me.);     27     Alb.    L.    J.    473;  12  Stanley    v.    Valentine,    79    111. 

Wheeler  v.  Willard,  44  Vt.  640.  544. 

lOBogert  V.  Bliss,  13  Misc.  R.  72;  ISVannice    v.    Bergen,    16    Iowa, 

34  N.  Y.  Supp.  147.  555. 

14  436,    1   R.   S.  756,   §   1. 
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discharge  of  the  prior  mortgage  and  thereby  largely  increases  hia 
lien,  may  not  resist  a  cancellation  of  the  discharge  if  the  facts 
render  such  cancellation  equitable  as  between  the  original  parties 
to  it.  The  mere  delay  and  granting  of  indulgence  does  not  ren- 
der the  junior  mortgagee  a  bona  fide  purchaser  within  the  mean- 
ing of  the  recording  act.-^' 

A  grantee  of  mortgaged  premises  whose  conveyance  recites  that 
Ahe  property  is  subject  to  a  mortgage,  has  no  equity  to  resist  the 
ca^^cellation  of  it  upon  the  record,  if  he  has  not  paid  it  and  such 
cancellation  was  made  under  a  mistake  of  fact.^® 

WhV^re  a  note  and  mortgage  was  assigned  as  collateral  security, 
and  theVeafter,  either  by  fraud  or  mistake,  the  mortgagee  caused 
it  to  be  Aaarked  satisfied  upon  the  record,  it  was  still  treated  as 
a  valid  and  t^ubsisting  mortgage  in  favor  of  the  assignee  against  a 
subsequent  riortgagee  with  notice. ■'''  If  the  assignment  had  not 
been  recorded  i<ind  no  notice  of  it  could  have  been  shown,  the  rule 
would  have  bee'n.  otherwise.^* 

§  461.  The  la'Az  protects  only  the  vigilant. — ^Where  by  a  mutual 
agreement  the  mortgagor  was  to  procure  money  from  a  third  party 
and  pay  off  thife  mortgage,  which  the  mortgagee  was  to  release, 
and  the  lendeir  was  to  have  a  new  mortgage,  and  all  three  parties 
met  in  the  rj^ister's  office  to  carry  out  the  transaction,  which  was 
so  far  carried  out  as  to  have  the  release  of  the  old  mortgage  and 
the  new  mortgage  both  delivered,  and  the  money  was  given  to  the 
mortgagor,  who  suddenly  fled  with  it,  it  was  held  that  the  release 
could  not  be  set  aside,  and  that  the  loss  must  fall  upon  the  prior 
mortgagee,  who  had  parted  with  the  release  before  getting  the 
eustody  of  the  money.  ^® 

Upon  a  similar  principle,  where,  through  failure  of  the  as- 
signee of  a  mortgage  to  record  his  assignment,  the  way  was  opened 
for  a  fraudulent  satisfaction  of  the  mortgage  by  the  assignor,  and 
the  mortgagor,  acting  in  good  faith,  paid  the  amount  due  to  the 
assignor,  the  assignee  was  without  remedy  under  the  mortgage.^" 

15  Weaver  v.  Edwards,  39  Hun,  17  N.  W.  778;  Bank,  etc.,  v.  Ander- 
233.  son,   14  Iowa,  544. 

16  Cobb  v.  Dyer,  69  Me.  494.  19  Eobbins   v.   Todman,   28    Kans. 

17  Gibson   v.   Milne,    1    Nev.   526;  491. 

Clift  V.  Nay,  105  Ind.  355;  Burton  v.  20  Daws  v.   Craig,   62   Iowa,  515; 

Eeagan,    75    Ind.    77;    Anderson    v.  17  N.  W.  778;  Bank,  etc.,  v.  Ander- 

Hubble,  93  Ind.  570;  47  Am.  R.  394.  son,  14  Iowa,  644. 

18  Daws  V.  Craig,  62  Iowa,  515; 
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§  462.  Action  for  damage  for  unauthorized  discharge ^Where  a 

person  not  entitled  to  receive  the  money  due  upon  a  mortgage, 
having  assigned  it,  still  appears  of  record  to  be  its  owner,  a  certifi- 
cate of  discharge  executed  by  him  will  be  a  protection  to  a  bona 
fide  purchaser,  but  he  will  be  liable  to  an  action  for  damages  by 
the  true  owner  if  such  discharge  was  unauthorized.  In  such  an 
action  the  measure  of  damages  will  be  the  value  of  the  part  of  the 
security  released,  not  exceeding  the  amount  of  the  debt  secured.^^ 

In  an  action  by  the  assignee  of  a  note  secured  by  mortgage 
against  the  assignor,  to  recover  damages  for  the  alleged  unlawful 
act  of  the  defendant  in  satisfying  such  mortgage  while  the  note 
remained  unpaid,  the  complaint  should  allege  the  value  of  the 
security,  which  will  be  the  measure  of  damages.  ^^ 

EEasstrB  OS"  paid  moetgagei. 
§  463.  Mortgage  absolutely  cancelled  by  payment  of  debt A 

mortgage  executed  to  secure  a  specific  debt  ceases  to  have  any 
force  after  the  payment  of  that  debt,  and  cannot  be  revived  to 
secure  a  new  obligation,  even  as  between  the  parties,  without  a 
new  grant.*^  The  written  evidence  of  one  contract  cannot  be 
used  as  the  evidence  of  another  and  a  different  contract  and 
when  the  original  object  for  which  ^he  mortgage  was  given  has  been 
fully  accomplished  and  satisfied,  it  cannot  be  revived  and  kept 
on  foot  by  a  parol  agreement  subsequent  to  its  creation,  for  other 
objects  than  those  agreed  upon  at  the  time  of  its  execution.  The 
debt  is  the  principal  thing  and  the  mortgage  a  mere  incident. 
The  first  is  the  substance,  the  latter  its  shadow.  When  the 
first  is  destroyed  by  payment  the  latter  vanishes.  It  can- 
not become  the  incident  to  another  principal  nor  the  shadow  of 
another  substance.^* 

21  Stebbins  v.  Howell,  4  Abb.  App.  York,  6  N.  Y.  (2  Seld.)  449.  See 
Dec.  297.  S'lso   Johnson   v.   Anderson,    30    Ark. 

22  Fox  V.  Wray,  56  Ind.  423.  745;  Darst  v.  Gale,  83  IlL  136;  Peek- 

23  Stoddard  v.  Hart,  23  N.  Y.  556;  ham  v.  Haddock,  36  111.  38;  Spencer 
Hubbard  v.  Blakeslee,  8  Hun,  603;  v.  Fredendall,  15  Wis.  660.  A  new 
Bank  of  Utica  v.  Finch,  3  Barb.  Ch.  delivery  of  a  paid  mortgage  has  been 
293;  James  v.  Morey,  2  Cow.  246,  held  to  make  a  new  mortgage  of  it. 
292;  Townsend  v.  Empire  Stone  Underbill  v.  Atwater,  22  N.  J.  Eq.  16. 
Dressing  Co.,  6  Duer,  208.  See  also  And  a  brief  memorandum  under  seal 
Merrill  v.  Chase,  85  Mass.  (3  Allen)  indorsed  on  an  old  mortgage  would 
339;  Nosier  v.  Haynes,  2  Nev.  53;  doubtless  create  a  new  lien.  Chateau 
Thomas'  Appeal,  30  Pa.  St.  378.  v.  Thompson,  2  Ohio  St.  114. 

24  Per  Shankland,  J.,  in  Mead  v. 
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§  464.  A  mortgage  made  at  its  inception  to  secure  future  ad- 
vances, or  for  a  general  balance  of  account  arising  on  a  series 
of  transactions,  stands  on  a  different  footing.  As  between  the 
parties  there  may  be  times  when  the  security  could  not  be  en- 
forced for  any  sum,  and  thereafter  it  could  grow  and  diminish 
in  value  according  to  the  varying  condition  of  the  account.  But 
all  of  this  would  be  in  accordance  with  the  contract  made  at 
the  time  of  the  creation  of  the  lien,  and  the  wide  latitude  for  the 
admission  of  parol  proof  to  demonstrate  the  real  nature  of  the 
contract,  has  heretofore  been  considered  in  treating  of  mortgages 
for  future  advances.^®  Where  the  defeasance  is  by  parol  and 
the  mortgage  is  in  the  form  of  a  conveyance  absolute  on  its  face, 
the  security  may  be  peculiarly  elastic,  and  it  has  even  been  said, 
that  in  the  absence  of  proof,  the  presumption  would  be  that  new 
credits  or  new  advances  were  given  or  made  by  the  creditor  on 
the  faith  of  the  security  in  his  hands.^^  If  this  be  so,  it  is  be- 
cause of  a  presumed  contract  made  at  the  time  of  the  original 
grant,  for  even  in  the  case  of  a  mortgage  with  a  mere  parol  de- 
feasance, something  more  than  a  subsequent  parol  agreement  is 
necessary  to  enlarge  the  lien.^'^ 

§  465.  Debt  must  be  actually  satisfied But  in  order  that  a  mort- 
gage shall  cease  to  have  force,  the  debt  must  actually  be  paid 
and  satisfied,  and  we  have  already  seen  that  this  is  frequently  a 
question  depending  on  niceties  of  intention  and  of  fact,  and  that 
the  mere  circumstance  that  the  debtor  delivers  money  or  property 
to  his  creditor  is  not  always  controlling.^* 

Although  a  mortgage  may  be  without  force  as  between  the 
parties  because  of  payment,  this  will  not  be  allowed  to  defeat  the 
claims  of  a  purchaser  of  the  securities  on  the  faith  of  its  ap- 
parent validity,  if  the  sale  is  made  with  the  approval  and  con- 
currence of  the  mortgagor.^®     In  such  a  case  the  mortgagor  will 

25  Ante,  §§  205  to  209.  v.  Hathorn,  20  Hun,  503 ;  Toll  v.  Hil- 

26  James  v.  Johnson,  6  Johns.  Ch.  ler,  11  Paige,  228;  Hubbell  v.  Blakes- 
417,  429;  Jarvls  v.  Rogers,  15  Mass.  lee,  71  N.  Y.  63,  70;  Coles  v.  Appleby, 
389;  Contra,  Ex  parte  Hooper,  19  87  N.  Y.  114;  Champney  v.  Cooper, 
Ves.  477.                                   ^  32  N.  Y.  543. 

27  Walker  v.  Snediker,  Hoff.  Ch.  29  Purser  v.  Anderson,  4  Edw.  Ch. 
145;  Johnson  v.  Anderson,  30  Ark.  17.  See  also  Underhill  v.  Atwater, 
745.  22  N.  J.  Eq.  16;   Jordan  v.  Forlong, 

28  Ante,   §§   359   to   365 ;    Peek  v.  19  Ohio  St.  89. 
Minot,  3  Abb.  App.  Dec.  465;  Boekes 
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be  estopped  from  alleging  t^iat  the  mortgage  is  satisfied.  This 
principle  has  also  been  declared  where  a  purchaser  of  land  who 
had  paid  notes  secured  by  mortgage,  obtained  a  loan  on  such  notes 
by  representing  them  to  be  valid.*" 

§  466.  Reissued  mortgage  sustained  to  do  equity. — Equitable 
principles  have  cometimes  successfully  been  invoked  in  aid  of  an 
attempt  to  hold  a  mortgage  for  a  debt  created  subsequent  to  the 
creation  of  the  lien,  and  a  cOurt  of  equity  will  not  grant  af- 
firmative relief  against  such  a  mortgage,  except  upon  condition 
of  doing  equity.*^  So,  where  an  agreement  to  revive  the  lien 
of  a  paid  mortgage  to  secure  a  new  debt  was  held  to  be  inoperative 
on  the  ground  that  a  new  instrument  under  seal  was  legally 
necessary,  justice  has  been  done  by  giving  effect  to  the  contract 
by  holding  that  it  operated  as  an  equitable  mortgage.*^ 

§  467.  Junior  titles  and  liens  always  protected. — However  the 
rule  may  be  as  between  the  parties  primarily  obligated  to  pay 
the  mortgage  debt,  an4  those  entitled  to  demand  such  payment, 
it  is  entirely  clear  that  a  mortgage  which  has  once  been  cancelled 
by  payment  cannot  afterward  be  revived  to  the  prejudice  of  per- 
sons whose  rights  have  vested  prior  to  such  attempted  revival.** 
And  the  case  will  not  be  altered  by  the  circumstance,  that  no  re- 
ceipt for  such  payment  is  given.** 

SUBROGATION'. 

§  468.  General  principles  upon  which  subrogation  is  allowed. — 

It  is  a  general  principle  controlling  in  courts  of  equity  that  where 
a  surety,  or  one  in  the  position  of  a  surety,  pays  the  debt  of  his 
principal,  he  is  entitled  to  be  put  in  the  placie  of  the  creditor, 
as  to  all  the  means  which  the  creditor  possessed,  to  enforce 
payment    against    the    principal.*^     Chancellor  Kent    said,    in 

30  International  Bank  v.  Bowen,  v.  Ames,  41  Barb.  218;  Champney  v. 
80  111.  541.  Coope,  32  N.  Y.  543,  rev'g  34  Barb. 

31  Joslyn  v.  Wyman,  87  Mass.  (5  539.  See  also  York  Co.  Savings 
Allen)  62;  Merrill  v.  Chase,  85  Mass.  Bank  v.  Roberts,  70  Me.  384;  Swope 
(3  Allen)   339.  v.  Lefiingwell,  4  Mo.  App.  525;  Bow- 

32  Peckham  v.  Haddock,  36  111.  38.  man  v.  Manter,  33  N.  H.  530 ;  Jones 


33  Marvin  v.  Vedder,  5  Cow.  671 
Purser  v.  Anderson,  4  Edw.  Cb.  17 
McGiven   v.   Wheelock,    7   Barb.    22 


V.  Brogan,  29  N.  J.  Eq.  139;  Gardner 
V.  James,  7  E.  I.  396. 

34  Large  v.  Van  Doren,   14  N.  J. 


Mead  v.  York,  6  N.  Y.  449;  Warner       Eq.  2. 

V.  Blakeman,  36  Barb.  501;   Kellogg  35  Pease  v.  Egan,  131  N.  Y.  262; 
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Hayes  v.  Ward  (4  Johns.  Ch.  130)  :  "  This  doctrine  does  not 
belong  merely  to  the  civil  law  system.  It  is  equally  a  settled 
principle  in  the  English  chancery,  that  a  surety  will  be  entitled 
to  every  remedy  which  the  creditor  has  against  the  principal 
debtor,  to  enforce  every  security,  and  to  stand  in  the  place  of 
the  creditor,  and  have  his  securities  transferred  to  him,  and  to 
avail  himself  of  those  securities  against  the  debtor;  the  right  of 
the  surety  stands  not  upon  contract,  but  upon  the  same  principle 
of  natural  justice  upon  which  one  surety  is  entitled  to  contribu- 
tion from  another." 

This  right  of  subrogation,  as  it  is  called,  does  not  depend  upon 
any  assignment,  but  rests  upon  principles  of  equity  and  fair- 
ness. In  another  part  of  this  work  the  right  to  an  evidence  of 
transfer  on  payment  being  made  is  considered.^®  The  present 
topic  touches  the  rights  of  parties  in  the  absence  of  any  formal 
assignment. 

The  doctrine  of  subrogation  is  a  device  to  promote  justice. 
We  shall  never  handle  it  unwisely  if  that  purpose  controls  the 
effort,  and  the  resultant  equity  is  steadily  kept  in  view.*'' 

The  right  to  be  subrogated  on  payment  is  not  identical  with 
the  right  of  redemption.**  No  person  has  a  right  to  redeem  from 
a  mortgage  except  the  mortgagor  and  those  who  have  derived  some 
interest  in  or  lien  upon  the  mortgaged  premises  under  him ;  *®  but 
the  right  to  pay  and  be  subrogated  belongs ,  to  every  surety. 

The  doctrine  of  subrogation  or  substitution,  at  first  applied  in 
behalf  of  those  who  were  bound  by  the  original  security  with  the 
principal  debtor,  has  been  greatly  extended;  and  the  principle, 
modified  to  meet  the  circumstances  as  they  have  arisen,  has  been 
applied  in  favor  of  volunteers  intervening  subsequent  to  the  origi- 

30  N.  E.   102 ;   Wadsworth  v.  Lyon,  37  Per     Pinch,    J.,     in    Acer    v. 

93    N.    Y.    201,    212;     Champney    v.  Hotehkiss,  97  N.  Y.  395,  402;  Drake 

Coope,  34  Barb.  539;   32  N.  Y.  543;  v.  Paige,  127  N.  Y.  562;  28  N.  E.  407. 

Lewis  V.  Palmer,  28  N.  Y.  271;  Har-  38  Ellsworth  v.   Lockwood,   42   N. 

beck   V.   Vanderbilt,   20   N.    Y.    395;  Y.  89. 

Clason  V.  Morris,  10  Johns,  524;  39  Story's  Eq.  Jur.  §  1023;  Grant 
Wilkes  V.  Harper,  2  Barb.  Ch.  v.  Duane,  9  Johns.  612;  Sampern  v. 
338;  Mathews  v.  Aiken,  1  N.  Y.  (1  ConoUy,  115  App.  Div.  364;  100  N. 
Comst.)  595.  See  also  Hodgson  v.  Y.  Supp.  806.  See  also  Porter  v. 
Shaw,  3  Myl.  &  K.  183 ;  Edgerly  v.  Read,  19  Me.  363 ;  McDougald  v.  Cap- 
Emerson,  3  Foster  (N.  J.)  555;  ron,  7  Gray  (Mass.)  278;  Boarman 
Story's  Eq.  Jur.  §499.  v.  Catlett,  13  Sm.  &  M.  (Miss.)  149; 
36  Chap    XVII,    tit.    Redemption.  Lomax  v.  Bird,  1  Vt.  182. 
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nal  obligation  and  as  between  different  classes  of  sureties,  and  in 
the  marshalling  of  assets,  and  prescribing  the  order  in  which 
property  and  funds  shall  be  subjected  to  the  discharge  of  dif- 
ferent classes  of  obligations,  and  as  between  different  classes  of, 
creditors,  so  as  to  do  substantial  justice  and  equity  in  each  case.*** 
Where  the  payee  of  a  promissory  note  transferred  it  by  indorse- 
ment, and  the  maker  thereafter  secured  the  debt  by  a  mortgage 
to  the  indorser,  and  the  payee  was  afterward  compelled  to  pay 
the  note,  he  was  held  entitled  to  enforce  the  mortgage  for  his  in- 
demnity.*^ 

§  469.  Volunteer  or  meddler  is  not  protected  by  subrogation. — -. 

A  mere  stranger  who  voluntarily  pays  money  due  on  a  mortgage, 
and  fails  to  take  an  assignment  of  it,  but  allows  it  to  be  cancelled 
and  discharged,  cannot  afterward  come  into  equity,  and  in  the 
absence  of  fraud,  accident,  or  mistake  of  fact,  have  the  mortgage 
reinstated  and  himself  subrogated  to  the  rights  of  the  mortgagee.** 

A  stranger  or  volunteer  within  the  meaning  of  this  doctrine 
is  one  who  in  no  event  resulting  from  the  existing  state  of  affairs 
can  become  liable  for  the  debt  and  whose  property  is  not  charged 
with  the  payment  thereof  and  cannot  be  sold  therefor.** 

A  stranger  to  a  mortgage  debt  has  a  right  to  bargain  for  its 
purchase  and  to  take  an  assignment  which  will  vest  in  him  all 
of  the  rights  of  the  mortgagee,**  but  a  court  of  equity  will  not 
lend  its  aid  to  enforce  a  claim  of  a  mere  volunteer  to  pay  off  a 
mortgage  on  the  lands  of  another,  neither  will  it  subrogate  such  a 
volunteer  to  the  rights  of  a  mortgagee  under  a  mortgage  thus 
paid,*°  or  taxes  thus  paid.*® 

In  order  that  a  person  shall  be  excluded  from  the  benefit  of  a 

40  Per  Allen,  J.,  in  Barnes  v.  184;  72  N.  Y.  Supp.  948;  Union  Bank 
Mott,  64  N.  Y.  397,  402;  Story's  Eq.  v.  Schneider,  70  Misc.  R.  377;  128 
Jur.  §§633,  635,  636;  Ingalls  v.  N.  Y.  Supp.  878;  Guy  v.  Du  Uprey, 
Morgan,  10  N".  Y.  (6  Seld.)  179;  At-  16  Gal.  195;  Wolff  v.  Walter,  56 
lantic  Ins.   Co.  v.   Storrow,  5   Paige,  Mo.  292. 

285;    Graham  v.   Dickinson,   3   Barb.  43  Blydfenburgh    v.    Seabury,    104 

Ch.    169;    Bank   of   United   States  v.  App.  Div.  141;  93  N.  Y.  Supp.  330. 
Winston,  2  Brock.  252.  44  Lovejoy  v.  Vose,  73  Me.  46. 

41  O'Hara  v.  Haas,  56  Miss.  374;  45  Smith  v.  Austin,  9  Mich.  465. 
Ottman  v.   Moak,   3    Sand.   Ch.   431;  46  Koehler  v.   Hughes,    148   N.   Y. 
Drew  V.  Lockett,  32  Beavan,  499.  507,     affi'g     73     Hun,     167;     25     N. 

42  Perkins  v.  Hall,  105  N.  Y.  539;  Y.  Supp.  1061  which  affi'd  4  Mise. 
12  N.  E.  48;   Acer  v.  Hotchkiss,   97       R.  236;  24  N.  Y.  Supp.  760. 

N.  Y.  395 ;  Keller  v.  Lee,  66  App.  Div. 
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right  to  subrogation,  he  must  be  in  truth  a  mere  volunteer  and 
meddler  in  an  affair  that  does  not  concern  him,  since  the  rule 
appears  to  be  to  grant  the  right  to  every  one  else  whose  equitable 
rights  appear  to  require  it.  All  persons  bound  as  sureties  for  the 
debt,  or  holding  junior  liens  on  the  property,  or  holding  an  in- 
terest in  the  property  as  dowress  or  tenant  by  the  courtesy  *^  or 
tenant  in  common  **  or  the  like,  are  protected  by  subrogation. 
And  even  a  third  person  may  be  subrogated  to  the  right  of  a 
lienor  if  he  pays  such  lien  at  the  request  of  a  person  personally 
obligated  for  its  payment,  or  who  is  the  owner  of  the  estate 
upon  which  it  is  a  charge.*^  So,  where  one  advances  to  another 
money  to  pay  a  lien  on  the  latter's  property  and  he  is  to  receive 
a  security  for  his  loan,  and  the  security  given  is  for  any  cause 
void,  the  lender  will  be  subrogated  by  a  court  of  equity  to  the 
rights  of  the  paid  lienor,  and  may  enforce  them  as  far  as  neces- 
sary to  make  good,  his  debt  where  no  prior  equities  have  inter- 
vened.^" 

A  third  person  may  also  have  a  mortgage  which  has  been 
paid  by  him  revived  for  his  benefit,  when  fraud,  accident,^  or  mis- 
take make  it  equitable  that  this  should  be  done.^^ 

§  470.  For  the  purpose  of  being  entitled  to  subrogation  every 
person  is  a  surety  who  is  compelled  to  pay  a  debt  not  his  own, 
either  because  of  a  contract  or  because  it  was  necessary  to  do 
so  to  preserve  some  junior  lien  or  interest  in  property  upon  which 
such  debt  was  a  charge.  The  contract  out  of  which  the  relation 
of  surety  arises  need  not  of  necessity  be  between  the  creditor 
and  the  surety.  A  person  may  be  treated  for  some  purposes  in 
equity  as  a  surety  who,  as  between  himself  and  his  creditor,  is 
the  principal  debtor;  as,  for  instance,  when  a  third  person  has, 
for  a  valuable  consideration  received  from  the  debtor,  assumed 
the  debt  and  made  it  his  own.     This  is  the  case  where  a  mortgage 

47  Durante  v.  Eannoco,  65  App.  50  Gana  v.  Thieme,  93  N.  Y.  225; 
Div.  435;  72  N.  Y.  Supp.  1048;  Bon-  Johnson  v.  Parmely,  14  Hun,  398. 
hoff  V.  Wlchorst,  57  Misc.  E.  456 ;  108  See  also  Eussell  v.  Mixer,  42  Cal. 
N.  Y.  Supp.  437;  Gatewood  v.  Gate-  475;  Reagan  v.  Hadley,  57  Ind.  509; 
wood,  75  Va.  407.  Reed  v.  King,  23  Iowa,  500;   Bruce 

48  Simonson  v.  Lauok,  105  App.  v.  Bonney,  12  Gray  (Mass.)  107; 
Div.  82;  93  N.  Y.  Supp.  965;  Hoover  Stover  v.  Wood,  26  N.  J.  Eq.  417. 

V.  Hoover,  21  App.  Div.  565;  48  N.  Y.  51  Chase  v.   Peck,   21   N.  Y.  581; 

Supp.  395.  Hatch   v.    Morris,    3    Edw.    Ch.    313. 

49  Wolff  v.  Walter,  56  Mo.  292.  See  also  Moore  v.  Thomas,  1  Or.  201. 
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debt  is  assumed  by  a  grantee  of  the  mortgagor.^^  So,  too,  where 
a  mortgagor  conveys  the  equity  of  redemption,  though  the  pur- 
chaser makes  no  personal  covenant  to  pay  the  mortgage  debt. 
In  such  a  case  the  mortgaged  premises  become  the  primary  fund 
for  the  payment  of  the  debt,  and  if  the  mortgagor  pays  the  debt 
to  protect  himself  from  an  action  on  the  bond,  he  will  be  en- 
titled to  be  substituted  to  the  mortgage  security  as  it  originally 
existed,  with  the  right  to  proceed  immediately  against  the  land  for 
bis  indemnity.^  ^ 

This,  however,  is  not  the  rule  where  the  grantee  assumes  the 
payment  of  a  mortgage,  subsequently  pays  the  amount  due  thereon 
and,  by  agreement  with  the  holder,  keeps  it  alive  by  assignment 
to  a  third  person  as  security  for  an  indebtedness  due  from  such 
grantee.^*  Carrying  out  the  theory  the  owner  of  an  equity  of 
redemption  whose  property  is  the  primary  fund  for  the  payment 
of  mortgages,  which  he  has  not  personally  assumed,  is  not  en- 
titled to  subrogation  as  to  payments  made  by  him  on  such 
mortgages.^® 

The  contrary  would  doubtless  be  held  if  such  ovraer  had  pur- 
chased for  full  value;  for  then,  not  the  land,  but  the  mortgagor 
would  be  ultimately  liable,  and  upon  paying  the  mortgage  debt 
the  owner  of  the  premises  would  be  subrogated  to  the  rights  of 
the  mortgagee  on  the  bond. 

A  purchaser  cannot  be  subrogated  to  the  benefit  of  an  incum- 
brance which  he  has  agreed  to  pay,®®  except  for  the  purpose  of 
protecting  him  against  the  inequitable  claims  of  persons  having 
no  rights  in  his  covenant. 

After  an  action  has  been  commenced  for  the  foreclosure  of  a 
mortgage  and  the  summons  has  been  served  on  the  parties  primar- 
ily liable  for  the  mortgage  debt,  a  party  having  an  interest  suf- 

52  Wager  v.  Link,  150  N.  Y.  549;  73  N.  Y.  211;  Tice  v.  Annin,  2  Johns, 
44  N.  E.  1103;  Keller  v.  Lee,  66  App.  Ch.  125;  Vaiiderkemp  v.  Shelton,  11 
Div.  184;  72  N.  Y.  Supp.  948;  Union  Paige,  28;  Marsh  v.  Pike,  10  Paige, 
Bank  v.  Schneider,  70  Misc.  R.  377;  595;  Cox  v.  Wheeler,  7  Paige,  248. 
1-28  N.  Y.  Supp.  878;  Stebbins  v.  See  also  Wood  v.  Smith,  51  Iowa, 
Hall,  29  Barb.  524;  Russell  v.  Pis-  156;  Baker  v.  Terrell,  8  Minn.  195; 
tor,  7  N.  Y.  171;  Flaggv.  Mun-  Hansell  v.  Lutz,  20  Pa.  St.  284. 
ger,  9  N.  Y.  483 ;  Hartley  v.  Harrison,  54  Union  Bank  v.  Schneider,  70 
24  N.  Y.  170.  See  also  Shinn  v.  Misc.  R.  377;  128  N.  Y.  Supp.  878. 
Shinn,  91  111.  477;  Risk  v.  Hoflf-  55  Schreyer  v.  Saunders,  39  App. 
man,  69  Ind.  137.  Div.  8;  56  N.  Y.  Supp.  921. 

53  Howard  v.  Robbins,   170  N.  Y.  56  Birke   v.   Abbott,    103    Ind.    1 ; 
498;  63  N.  E.  530;  Calvo  v.  Davies,  Coulton  v.  Jackson,  121  Mass.  592. 
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ficient  to  found  a  right  to  subrogation  "who  has  not  yet  been 
served  with  process  cannot,  by  tendering  the  mortgage  debt  with- 
out the  costs  of  the  suit,  become  entitled  to  an  assignment  of  the 
bond  and  mortgage.^  ^ 

§  471.  Even  where  there  is  only  a  colorable  obligation  to  pay 

in  protecting  an  estate  supposed  to  exist,  the  right  of  subrogation 
will  arise.  Thus  where  a  purchaser  at  a  foreclosure  sale,  sup- 
posing he  had  acquired  a  perfect  title,  paid  a  valid  prior  mort- 
gage, and  the  sale  was  set  aside  because  of  irregularities,  it  was 
held  that  the  purchaser  was  entitled  to  be  subrogated  to  the  rights 
of  the  holder  of  the  lien  which  he  had  discharged.®^ 

So,  where  an  executor  assumed  to  convey  real  estate  of  his 
testator,  and  the  purchaser,  in  reliance  on  the  title  thus  obtained, 
discharged  a  valid  mortgage;  and  a  child  born  after  the  date  of 
the  will,  and  not  provided  for  therein,  brought  ejectment  to  re- 
cover the  land,  the  title  of  the  heir  was  sustained,  but  the  right  of 
the  purchaser  to  be  subrogated  to  the  lien  which  he  had  paid  was 
carefully  preserved  in  the  judgment.*^ 

The  equitable  doctrine  of  subrogation  is  also  applied  where  a 
party  is  compelled  to  pay  the  debt  of  a  third  person  to  protect  his 
own  rights  or  to  save  his  own  property.  Subrogation  is  founded 
on  principles  of  equity  and  benevolence,  and  may  be  decreed 
where  no  contract  or  privity  of  any  kind  exists  between  parties. 
Whenever  one  not  a  mere  volunteer  discharges  the  debt  of  an- 
other, he  is  entitled  to  all  the  remedies  which  the  creditor  pos- 
sessed against  the  debtor.'^'' 

§  472.  The  right  of  a  junior  incumbrancer  to  be  subrogated  in 

the  place  of  a  senior  incumbrancer  upon  payment  of  the  lien  of 
the  latter,  rests  upon  the  principle  that  justice  and  equity  require 
that  he  should  be  entitled  to  the  rights  and  securities  of  the  senior 
incumbrancer.  He  is  bound  to  pay  the  demand  of  the  senior  in- 
cumbrancer, and,  upon  so  doing,  it  is  but  equitable  and  just  that 
he  should  be  allowed  to  control  the  lien  which  stands  in  the  way 
of  obtaining  the  amount  of  his  debt.®^ 

57Kadin  v.  Samuels,  55  Misc.  R.  363,  366;   Miller  v.  Winchell,  70  N. 

442;  106  N.  Y.  Supp.  559.  Y.  437;  Cottrell's  Appeal,  23  Pa.  294; 

58  Muir  v.  Berkshire,  52  Ind.  149.  Lidderdale's      Ex'rs      v.      Robinson's 

59  Smith  v.    Robertson,   89   N.   Y.  Adm'r,  2  Brockenhough,   159. 

555.  61  Per    Milleb,    J.,    in    Clark    v. 

60  Cole    V.    Malcolm,     66    N.    Y.      Mackin,  95  N.  Y.  346,  351;   Twomb- 
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So,  a  third  mortgagee  who  pays  a  first  mortgage  upon  the  prem- 
ises in  ignorance  of  an  intervening  incumbrance  is  entitled  to  be 
subrogated  to  the  rights  attaching  to  the  first  mortgage.®^  But 
the  holder  of  a  second  and  third  mortgage  who  has  foreclosed  the 
former  will  not  be  compelled  to  assign  the  judgment  to  a  fourth 
mortgagee  upon  mere  payment  of  its  amount  but  will  also  be 
required  to  agree,  in  writing,  to  pay  to  the  prior  mortgagee  the 
amount  of  the  third  mortgage  with  interest  and  costs,  when  the 
right  to  collect  it  shall  have  been  established.®^  And  a  second, 
mortgagee  who,  in  order  to  protect  his  own  security,  pays  interest 
on  a  first  mortgage,  or  costs  on  a  foreclosure  thereof,  may  "  tack  " 
the  sums  so  advanced  to  his  own  security.  But  he  is  not  entitled 
to  an  assignment  of  any  part  of  the  first  mortgage,  for  if  he 
were  to  become  an  owner  in  common  with  the  first  mortgagee,  the 
latter's  security  would  be  impaired.®* 

One  who  levies  on  the  equity  of  redemption  of  a  mortgagor, 
and  pays  off  mortgages  to  which  his  levy  is  subject,  becomes  by 
such  payment  the  assignee  in  equity  of  the  mortgages,  and  is 
entitled  to  all  the  rights  of  the  mortgagees  in  the  premises.®® 

A  mortgagee  of  personal  property  who  purchases  a  claim  se- 
cured by  a  prior  attachment  lien  on  the  property,  acquires  an 
equitable  lien  as  against  attachments  levied  subsequently  to  the 
mortgage  for  the  moneys  thus  expended,  though  the  statutory  lien 
of  the  prior  attachment  may  have  been  technically  extinguished 
by  the  enforcement  of  the  mortgage.®® 

Where  a  mortgagee  was  compelled,  for  his  own  security,  to 
satisfy  an  execution  against  the  mortgagor  on  a  prior  judgment, 
he  was  held  entitled  to  retain  out  of  the  proceeds  of  the  sale  the 
amount  advanced  with  interest.®'' 

Where  a  person  advanced  money  on  mortgage  to  take  up  a 
prior  mortgage  on  the  faith  of  a  memorandum  on  the  docket  of  a 
judgment,  to  the  effect  that  it  was  "  secured  on  appeal,"  and  such 

ley  V.  Cassidy,  82  N.  Y.  155 ;  Cole  v.  63  Mayer   v.    Moore,    29    Misc.    E. 

Malcolm,    66    N.    Y.    363;     Frost    v.  475;  61  N.  Y.  Supp.  940. 

Yonkers    Sav.   Bank,   70   N.   Y.   553;  64  MagUton   v.    Holbert,    52    Hun. 

Dings  V.  Parshall,  7  Hun,  522.     See  444. 

also  Land  Co.  v.  Peek,   112  111.  408;  65  Lucking    v.    Wesson,    25    Mich. 

Weld  V.  Sabin,  20  N.  H.  533;  51  Am-  443;   Warren  v.  Warren,  30  Vt.  530 

Dec.  240.  66  Armstrong  v.  McAlpin,  18  Ohio 

62  Lanier    v.    Stiles,    25    Misc.    E.  St.   184. 

59 ;  54  N.  Y.  Supp.  424.  67  Silver  Lake  Bank  v.   North,  4 

Johns.  Ch.  370. 
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memorandum  was  void  by  reason  of  a  want  of  notice  of  applica- 
tion for  the  order,  the  person  advancing  the  money  was  held  en- 
titled to  be  subrogated  to  the  rights  of  the  holder  of  the  discharged 
mortgage."^ 

The  owner  of  real  estate  upon  which  there  are  two  mortgages, 
who  pays  money  on  the  prior  lien  in  ignorance  of  the  junior 
incumbrance,  will  be  subrogated  as  to  the  amounts  so  paid  for 
his  indemnity.®^ 

Payment  of  a  mortgage  by  a  person  having  an  interest  to  pro- 
tect operates   as  an   assignment  whenever  justice  requires  it.'"* 

Where  a  second  mortgagee  pays  the  first  mortgage,  the  law 
will  presume  an  assent  by  the  prior  lienor  to  the  use  of  all  se- 
curities in  his  hands  in  order  to  produce  his  reimbursement, 
where  equity  requires  that  to  be  done  J  ^  And  when  a  purchaser 
of  property  pays  off  a  prior  incumbrance,  and  an  attempt  is  made 
to  subject  the  property  in  his  hands  to  still  other  and  subordinate 
incumbrances  existing  at  the  time  of  his  purchase,  it  has  been 
held  that  a  court  of  equity  will  substitute  him  to  the  rights  of 
those  whose  incumbrances  he  has  paid  off.''*  This  principle  has 
been  applied  to  the  case  of  a  fraudulent  purchaser  of  a  debtor's 
property  who  paid  off  an  incumbrance  upon  it  while  he  held 
the  title. ''^  It  was  there  said  that  it  was  entirely  equitable  that 
the  defendant  should  be  substituted  in  the  place  of  the  creditor 
whose  debts  he  had  paid;  although  the  conveyance  was  void  as 
to  creditors,  it  was  valid  between  the  parties,  and  the  debts  were 
paid  as  a  consideration  in  part  for  the  conveyance. ''* 

A  person  who  believes  himself  to  be  the  owner  of  real  estate 

68  Green  v.  Milbank,  3  Abb.  N.  C.  H.  215;  Stantons  v.  Thompson,  49 
138.  N.    H.    272;    Bacon   v.   Goodnow,   59 

69  Simpson    v.    Del    Hoyo,    94    N.      N.  H.  415. 

Y.    189;    Barnes   v.   Mott,   64   N.    Y.  71  Cowley  v.  Shelby,  71  Ala.  122; 

397;    21   Am.  R.  625;   Green  v.  Mil-  Downer  v.  Fox,  5  Wash.  Ver.  388. 

bank,  3  Abb.  N.  0.   138;   Snelling  v.  72  Clute   v.    Emmerich,    99    N.   Y. 

Mclntyre,  6  Abb.  N.  C.  469.     See  also  342,  affi'g  26  Hun,  10.     See  also  Peet 

Matzen   v.   Sehaefifer,   65    Cal.    81;    3  v.  Beers,  4  Ind.  46;   Fisher  v.  John- 

Pac.  92.  son,   5   Ind.   492;    Planters'   Bank  v. 

70  Arnold  v.  Green,  116  N.  Y.  566;  Dodson,  9  Sm.  &  M.   (Miss.)   527. 

23   N.   E,    1 ;    Stewart  v     Smith,   29  73  Robinson  v.  Stewart,   10  N.  Y. 

Misc.   R.   235;    60   N.   Y.   Supp.   329.  189. 

See  also  Ramsey  v.  Daniels,  1  Mackey  74  Per   Daniels,   J.,    in    Clute   v. 

(D.   C.)    16;    Robinson  v.  Leavitt,  7  Emmerich,  26  Hun,  10,   15,  affi'd  99 

K.  H.  73,  100;  Rigney  v.  Lovejoy,  13  N.  Y.  342. 

N.  H.  247;   Moore  v.  Beasom,  44  N. 
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or  who  has  an  incumbrance  upon  it,  who  pays  taxes  or  assess- 
ments/^ or  rent/^  or  other  charges  or  liens  in  protection  of  his 
title  or  lien,  can  claim  a  right  to  be  reimbursed  for  such  payments 
as  against  a  real  owner  or  a  prior  lienor.  Though  a  junior  mort- 
gage may  by  a  proper  tender  become  entitled  to  an  assignment  of 
a  prior  mortgage  to  protect  his  own,  he  will  not  be  entitled  to 
bind  the  senior  mortgagee  as  to  the  amount  due  and  must  ac- 
cept an  assignment  without  recourse  to  him  and  without  cove- 
nants express  or  implied. '''' 

§  473.  Lender  of  money  to  be  used  in  paying  prior  lien It  is  true 

that  a  volunteer  cannot  acquire  either  an  equitable  lien  or  the 
right  to  subrogation ;  ^®  but  one  who,  at  the  request  of  another,  ad- 
vances his  money  to  redeem  or  even  to  pay  off  a  security  in  which 
the  other  has  an  interest,  or  to  the  discharge  of  which  he  is  bound, 
is  not  of  that  character,  and  in  the  absence  of  an  express  agree- 
ment, one  would  be  implied,  if  necessary,  that  it  shall  subsist 
for  his  use,  and  it  will  be  so  enforced.  But  the  doctrine  of  sub- 
stitution may  be  applied,  although  there  is  no  contract,  express 
or  implied.  It  is  said  to  rest  "  on  the  basis  of  mere  equity  and 
benevolence,"  '*  and  is  resorted  to  for  the  purpose  of  doing  justice 
between  the  parties.*"  So,  where  a  mortgage  was  made  by  an 
executrix  on  real  estate  already  incumbered  by  a  previous  mort- 
gage, for  the  purpose  of  paying  the  prior  lien  and  of  securing 
a  lower  rate  of  interest,  and  this  was  carried  out,  the  paid  mort- 
gage being  cancelled  and  discharged;  and  the  executrix  did  not 
possess  lawful  power  'to  execute  the  mortgage,  it  was  held  that 
the  person  advancing  the  money  upon  it  was  entitled,  as  against 
those  taking  the  title  of  the  premises,  to  have  the  satisfaction 
piece  cancelled,  and  to  be  subrogated  to  the  lien  of  the  original 

75  Sidenberg  v.  Ely,  90  N.  Y.  257;  Southard  v.  Dorrington,  10  Neb.  119, 

43  Am.   E.   163;    Miner  v.   Beekman,  122;  2  N.  W.  935. 

50  N.  Y.  337 ;   Dunlop  v.  James,  70  76  Robinson  v.  Ryan,  25  N.  Y.  320. 

App.  Div.  71;    39  N.  Y.   Supp.  978;  77  Boocock  v.  Wood,  128  App.  Div. 

Clute  V.  Emmerich,  26  Hun,  10;  Sil-  645;   113  N.  Y.  Supp.  46. 

ver   Lake   Bank   v.   North,   4   Johns.  78  Sanford    v.    McLean,    3    Paige, 

Ch.    370;    Burr   v.   Veeder,   3    Wend  122;    Wilkes  v.  Harper,   1   N.  Y.    (1 

412;   Rapelye  v.  Prince,  4  Hill,   119  Comst.)   586;  2  Barb.  Ch.  338. 

See   also   Leitzbach   v.   Jackman,   28  79  Cheeaebrough     v.     Millard,     1 

Kan.   524;    Walton  v.  Hollywood,  47  Johns.   Ch.   409;    1   Story's   Eq.   Jur. 

Mich.   385;    11   N.  W.  209;    Johnson  §493. 

V.  Payne,  11  Neb.  269;  9  N.  W.  81j  80  Per  Danforth,  J.,  in  Gans  v. 

Thieme,  93  N.  Y.  225,  232. 
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mortgage.®  "^  And  where  money  was  loaned  on  the  security  of 
a  mortgage  supposed  by  the  lender  to  be  valid,  but  in  fact  the 
mortgage  was  forged  and  void,  and  the  loan  was  made  for  the 
purpose  of  paying  off  a  prior  valid  mortgage,  the  lender,  or  his 
assignee,  was  held  entitled  to  subrogation  to  the  rights  of  the 
prior  mortgagee,  there  being  no  intervening  rights.*^  And  for 
money  advanced  for  necessaries  and  to  pay  off  an  incumbrance 
on  his  real  estate  for  a  person  mentally  incompetent  to  contract, 
the  party  making  the  advances  is  entitled  to  a  charge  against  his 
estate  and  to  be  subrogated  to  the  benefit  of  the  incumbrance 
which  he  has  discharged.**  So  executors  may,  where  there  is 
not  enough  in  the  estate  to  pay  a  mortgage  which  has  become  due, 
and  any  deficiency  would  have  to  be  met  out  of  the  estate  per- 
sonalty, invoke  the  jurisdiction  of  the  court  to  compel  an  as- 
signment to  them  personally  upon  payment  by  them  personally 
of  the  amount  due.** 

So,  where  a  person  loaning  money  took  a  deed  of  trust  as 
security,  and  applied  a  portion  of  the  money  so  loaned  towards  the 
discharge  of  a  prior  incumbrance  embraced  in  his  deed  of  trust,  it 
was  held  that  he  was  entitled  in  equity  to  be  subrogated  to  the 
rights  of  the  prior  lien  holder  in  respect  to  his  security,  although 
there  was  a  formal  release  of  the  prior  incumbrance,  so  as  to 
protect  him  against  the  intervening  lien  of  a  judgment.*^ 

Where  a  mortgagee  cancelled  a  mortgage  made  by  the  ancestor 
and  accepted  a  new  security  executed  by  the  heir,  he  was  held 
entitled  to  a  revivor  of  the  earlier  lien  as  against  the  claims  of 
general  creditors  of  the  estate.** 

But  the  mere  fact  that  borrowed  money  was  used  to  pay  off 
a  mortgage  or  other  lien  upon  land  will  not  give  the  lender  a 
right  to  be  subrogated  to  the  lien.*^ 

81  Gans  v.  Thieme,  93  N.  Y.  225.  82  Gilbert    v.     Gilbert,     39    lowj., 

See  also  Gilbert  v.  Gilbert,  39  Iowa,  657;    Evertson   v.   Central   Bank,   33 

657;      Trad'esmen's     Association     v.  Kan.  352. 

Thompson,  32  N.  J.  Eq.   133;   Insur-  83  Coleman  v.  Fraser,  3  Ky.  300. 

ance  Co.  v.  Marshall,   32  N.  J.  Eq.  84Mabbett   v.    Mabbett,    29    App. 

103;  Lockwood  v.  Marsh,  3  Nev.  138.  Div.  609;   51  N.  Y.  Supp.  529.     See 

Contra,  Banta  v.  Garmo,  1  Sand.  Ch.  Bayles  v.  Husted,  40  Hun,  376;  Piatt 

383;  Garwood  v.  Adm'rs  of  Eldridge,  v.  Brick,  35  Hun,  121. 
1   Green's  Ch.    (N.  J.)    145;   McDan-  85  Tyrrell   v.   Ward,    102   111.   29; 

iels  V.  Flower  Brook  Manuf.  Co.,  22  Gaskill  v.  Wales,  36  N.  J.  Eq.  527. 
Vt.  274;  Watson  v.  Wilcox,  39  Wis.  86  Hyde  v.  Tanner,  1  Barb.  76. 

643.  87  Kitchen   v.   Mudgett,   37   Mich. 
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§  474.  Usurer  not  protected  by  subrogation A  person  paying 

off  a  mortgage  in  pursuance  of  an  usurious  contract  between 
himself  and  the  mortgagor  has  no  equitable  right  of  subrogation.^* 
Where  the  holder  of  a  junior  mortgage,  in  pursuance  of  a 
usurious  contract  with  the  owner  of  the  equity  of  redemption, 
himself  paid  the  prior  lien,  which,  together  with  the  junior  mort- 
gage, were  thereupon  cancelled  of  record,  and  a  new  security 
taken  to  include  both  mortgages  and  a  bonus  of  $1,000  in  addi- 
tion, this  latter  security  was  adjudged  void,  but  it  was  held  that 
the  satisfied  junior  mortgage  was  thereupon  revived  and  that  the 
junior  mortgagee  also  had  a  right  to  be  subrogated  to  the  prior 
lien.  He  had  a  right  to  pay  and  be  subrogated  by  virtue  of 
his  junior  lien,  and  this  right  was  not  destroyed  by  the 
usury.*® 

But  where  a  loan  of  money  on  usurious  terms  was  made  by  a 
person  having  no  junior  lien  to  protect,  for  the  purpose  of  pay- 
ing a  prior  valid  mortgage,  which  was  discharged  and  a  new 
mortgage  was  taken,  no  right  of  subrogation  was  held  to  exist,  for 
the  reason  that  the  payment  was  not  made  by  the  mortgagee,  but 
the  loan  was  made  to  the  mortgagor,  who  used  the  money  thus 
obtained  to  make  the  payment.  In  the  case  previously  cited  '" 
the  right  to  subrogation  had  its  foundation  in  the  payment  made 
by  the  junior  incumbrancer,  and  the  fact  that  he  made  it  pur- 
suant to  a  usurious  bargain,  was  not  a  necessary  part  of  the 
transaction;  but  where  the  usurious  loan  was  made  to  the  mort- 
gagor, who  made  the  payment,  all  of  the  rights  of  the  mortgagee 
had  to  be  traced  through  the  illegal  contract,  and  depended  upon 
and  fell  with  it." 

§  475.  Subrogation  may  be  awarded  to  compel  contribution 

Where  tenants  in  common  mortgage  their  lands  for  their  joint 
debt,  each  is  a  surety  of  the  other  to  the  extent  of  the  portion 
of  the  debt  which  the  other  ought  to  pay;  and  if  one  pays  the 
entire  debt  he  will  be  subrogated  to  the  rights  of  the  creditor  to 

81;   Van  Winkle  v.  Williams,   38  N.  89  Patterson  v.  Birdsall,  64  N.  Y. 

J.  Eq.  105;  Gaskill  V.  Wales,  36  N.  J.  294;  21  Am.  R.  609,  affi'g  6  Hun, 
Eq.   527;    Smith   v.   Neilson,    13   Lea       632. 


(Tenn.)  461.  See  Sommers  v.  Schra 
der,  59  App.  Div.  340 ;  69  N.  Y.  Supp- 
866. 

88  Perkins  v.  Hall,  105  N.  Y.  539; 


90  Patterson  v.  Birdsall,  64  N.  Y. 
294;  21  Am.  E.  609,  affi'g  6  Hun, 
632. 

91  Baldwin  v.  Moffitt,  94  N.  Y.  82, 


12  N.  E.  48.  affl'g  26  Hun,  209. 


388  MOETGAGES    OF    EEAL    PEOPEETY.  "[§  476. 

the  extent  necessary  to  compel  contribution  from  his  co- 
tenant.®^ 

If  a  mortgage  is  brought  in  by  one  of  several  co-tenants  of  the 
mortgaged  premises  for  a  sum  less  than  the  amount  due  thereon, 
such  purchaser  has  a  right  to  exact  contributions  from  his  co- 
tenants  for  the  amount  he  has  actually  paid  to  redeem  the  mort- 
gage, but  he  cannot  enforce  the  mortgage  against  the  premises  for 
the  full  amount  due  thereon.®^ 

So,  where  a  mortgagee  obtained  a  judgment  of  foreclosure  and 
one  of  several  purchasers  from  the  mortgagor  paid  the  judgment, 
it  was  held  that  equity  would  work  a  subrogation  of  such  pur- 
chaser to  the  rights  of  the  mortgagee,  so  far  as  might  be  necessary 
to  enable  the  former  to  compel  contribution  from  persons  liable 
thereto.®* 

And  a  mortgagee  who  has  been  compelled  to  pay  an  existing 
incumbrance,  as  well  on  the  lands  mortgaged  to  him  as  on  other 
lands,  may  enforce  the  lien  to  compel  the  owner  of  such  other 
lands  to  pay. his  proportion  of  the  incumbrance.®^ 

A  person  who  owns  a  portion  of  mortgaged  premises  which,  as 
between  himself  and  other  owners  of  other  portions,  is  not  primar- 
ily bound  for  the  payment  of  the  mortgage  debt,  may,  upon 
paying  the  debt,  enforce  the  lien  against  the  other  parcels  which 
ought  equitably  to  bear  the  burden.®® 

A  surety  on  one  of  seven  bonds  secured  by  a  mortgage,  on 
paying  the  bond  on  which  he  was  obligated  was  held  entitled 
to  a  proportionate  part  of  the  mortgage.®^ 

And  it  has  been  decided  that  the  holder  of  a  judgment  junior 
to  a  mortgage,  given  by  one  of  three  makers  of  notes  to  secure 
their  payment,  which  has  been  foreclosed,  is  entitled  to  be  sub- 
rogated to  the  right  of  action  on  the  notes  in  order  to  enable 
him  to  enforce  the  mortgagor's  right  of  contribution  against  the 
other  makers.®* 

§  476.  Subrogation  may  also  be  decreed  to  remedy  a  mistake 

Upon  this  principle  a  person  who  purchases  real  estate  which  is 

92  Fletcher  v.  Chase,  16  N.  H.  96Eardin  v.  Walpole,  38  Ind. 
39;  McLoughlin  v.  Curts,  27  Wis.  146;  Laylin  v.  Knox,  41  Mich.  40;  1 
644.  N.  W.  913. 

93  Peck  V.  Peck,  110  N.  Y.  64;  17  97  Lynch  v.  Hancock,  14  S.  C.  66. 
N.  E.  383.  98  Union  Bank  v.  Conroy,  42  App. 

94Matteson  v.  Thomas,  41  111.  110.      Div.  577;  59  N.  Y.  Supp.  631. 
95  Lyman  v.  Little,  15  Vt.  576. 
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subject  to  a  mortgage  and  a  judgment  lien,  and  who  pays  the 
mortgage  and  causes  it  to  be  satisfied  and  discharged  upon  the 
record  without  any  knowledge  of  the  judgment,  is  entitled  to 
be  subrogated  to  the  mortgage  as  against  the  judgment  creditor.^ 
So,  also,  where  a  purchaser  at  an  administrator's  sale,  without 
notice  of  any  defect  in  the  proceedings,  which  were  really  with- 
out validity,  paid  the  purchase  money,  which  was  used  in  pay- 
ing a  valid  mortgage  on  the  land,  it  was  held  that  he  was  sub- 
rogated to  such  mortgage,  which  was  to  be  treated  as  in  full 
force  for  his  benefit  and  protection.^ 

§  477.  Preventing  an  inequitable   claim  for  dower ^Where   a 

mortgage  upon  lands,  executed  by  a  husband  and  wife,  was  cre- 
ated to  pay  off  a  prior  mortgage  Upon  the  premises,  executed  by 
the  mortgagor  before  his  marriage,  it  afterward  appearing  that 
the  wife,  at  the  time  she  executed  the  last  mortgage,  was  an  in- 
fant, but  that  the  fact  of  such  infancy  was  not  disclosed,  it  was 
held  that  the  person  taking  the  mortgage  was  entitled  to  be  subro- 
gated to  the  rights  of  the  mortgagee  under  the  first  mortgage, 
and  to  have  the  same  revived  and  enforced  for  his  benefit,  as 
against  the  claim  of  the  wife  of  the  mortgagor  for  dower.^ 

So,  where  an  unmarried  man  executed  a  mortgage  and  sub- 
sequently married,  and  then  executed  a  new  mortgage  to  persons 
who  paid  off  the  first  mortgage  on  its  being  released,  the  release 
of  the  old  mortgage  and  the  executing  of  the  new  being  on  the 
same  day,  it  was  held  that  the  transaction  was,  in  legal  effect,  an 
assignment  of  the  first  mortgage  in  consideration  of  the  money 
advanced  by  the  second  mortgagees ;  not  the  creating  of  a  new  in- 
cumbrance, but  a  changing  of  the  form  of  the  old.* 

In  a  similar  case,  however,  differing  only  in  the  circumstance 
that  the  mortgagor  falsely  represented  to  the  mortgagee  that  he 
was  not  married,  and  his  wife,  who  was  living  apart  from  him, 
did  not  sign  the  new  mortgage,  the  right  of  subrogation  to  the 
discharged  security  was  refused,  it  being  stated  that  the  wife 
was  "  innocent."  ^ 

Where  the  purchaser  of  the  equity  of  redemption,  who  is  under 

1  Ayres  v.  Adams,  82  Ind.  109.  4  Swift  v.  Kraemer,  13  Cal.  526. 

2Blodgett  V.  Hitt,  29  Wis.  169.  5  Wesifall  v.  Hintze,  7  Abb.  N.  C. 

3  Snelling  v.  Mclntyre,  6  Abb.  N.       236. 
C.  469;  Runyan  v.  Stewart,  12  Barb. 
537. 
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no  personal  liability  to  pay  the  mortgage  debt,  pays  it  in  aid  of 
his  own  title,  or  procures  its  discharge  by  giving  his  own  mort- 
gage upon  the  premises  in  lieu  thereof,  as  against  the  widow  of 
his  grantor  who  joined  with  her  husband  in  the  mortgage,  but 
not  in  the  deed,  said  grantee  has  the  right  to  be  subrogated  to  the 
position  of  the  mortgagee  and  to  stand  in  equity  as  the  purchaser 
and  holder  of  his  security,  and  the  widow  seeking  to  enforce  in 
equity  her  right  of  dower  is  bound  to  allow  her  due  proportion 
of  the  mortgage  debt.® 

§  478.  Surety  subrogated"  to  security  given  to  co-surety. — ^  mort- 
gage  given  by  the  principal  debtor  to  one  surety  for  his  indem- 
nity inures  to  the  benefit  of  a  co-surety,  and  the  mortgagee  can- 
not apply  the  money  realized  thereon  to  any  debt  other  than 
that  specified  in  the  mortgage  to  the  prejudice  of  his  co-surety.' 

But  a  surety  is  not  entitled  to  the  benefit  of  a  mortgage  given 
to  indemnify  his  co-surety  after  the  co-sureties'  loss  had  been 
adjusted  by  each  of  the  sureties  paying  one-half  of  the  demand.* 

A  mortgage  given  by  the  wife  of  the  principal  debtor  upon 
her  separate  estatCj^  for  the  exclusive  use  and  benefit  of  one  of 
her  husband's  sureties,  does  not  inure  to  the  benefit  of  his  co- 
sureties.* 

§  479.  Subrogation  of  creditor  to  collateral  securities  held  by 
sureties. — A  principal  creditor  has  also  been  held  to  be  authorized 
to  lay  hold  upon  all  collateral  securities  given  by  the  principal 
debtor  for  the  discharge  of  the  debt.  Upon  this  principle,  when 
the  maker  of  a  note  executes  a  mortgage  on  his  property  to  in- 
demnify his  accommodation  indorsers  on  the  note,  the  holders 
of  the  note  will  be  entitled  to  the  benefit  of  the  mortgage,  and 
may  in  equity  subject  the  mortgaged  property  to  the  satisfaction 
of  his  debt,^"  and  this  right  cannot  be  defeated  by  a  release  of  the 
mortgage  executed  by  the  mortgagee.  ^^ 

6Everson  v.  McMullen,   113  N".  Y.  haven  Bank,  91  Mass.  (9  Allen)   175; 

293;  21  N.  E.  52.  Dick  v.  Maury,  17  Miss.  448;  Demott 

7  Steele  v.  Mealing,  24  Ala.  285.  v.  Stockton  Paper  Ware  Mfg.  Co.,  32 

8  Hall  V.  Cashman,  16  N.  H.  462.  N.  J.  Eq.  124;  Ijames  v.  Gaither,  93 
9Leggett  v.   McClelland,   39   Ohio  N.  C.  358. 

St.  624.  llLoehr  v.   Colburn,   92   Ind.   24; 

lOMcMullin's   Adm'r   v.   Neal,    60  Mitchell    v.     Smock,    94     Ind.     108; 

Ala.  552;   Loehr  v.  Colburn,  92  Ind.  Dick  v.  Maury,  17  Miss.  448. 
24;  New  Bedford  Institution  v.  Fair- 
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If,  however,  the  owner  of  the  note  has  proved  it  against  the 
several  estates  of  the  maker  and  indorser  in  bankruptcy,  and  by 
his  vote  has  secured  the  discharge  of  the  indorser,  he  cannot  com- 
pel an  assignment  of  the  mortgage  to  himself.  "^^ 

Where  a  mortgage  was  assigned  by  a  principal  debtor  to  a 
trustee  for  the  protection  of  his  surety,  with  authority  to  collect 
the  amount  due  on  the  mortgage  and  pay  the  debt  from  the  pro- 
ceeds, on  default  of  payment  the  creditor  was  held  to  be  entitled 
to  the  security.^* 

So,  the  payee  of  a  promissory  note  who  transfers  it  by  indorse- 
ment, and  afterward,  on  failure  of  payment  by  the  maker,  is  com- 
pelled to  take  it  up,  is  entitled  to  enforce  a  mortgage  executed 
by  the  maker  to  the  indorser,  while  he  held  the  note,  to  secure 
it.i* 

A  surety  on  appeal  from  a  judgment  recovered  upon  a  note 
secured  by  a  mortgage,  when  compelled  to  pay  the  judgment, 
is  entitled  to  be  subrogated  to  all  the  rights  of  the  mortgagee 
under  the  mortgage.-^® 

In  order  that  the  creditor  may  claim  subrogation  to  a  security, 
it  must  appear  that  it  was  given  by  the  person  primarily  obligated 
to  pay  the  debt.  No  such  subrogation  can  take  place  so  as  to 
give  the  creditor  a  claim  upon  a  mortgage  given  by  one  of  two 
sureties  on  his  own  real  estate  to  his  co-surety  to  protect  him  from 
loss  by  reason  of  having  become  surety  for  the  principal.-'® 

§  480.  Pleadings  to  assert  right  of  subrogation. — ^Where  an  ac- 
tion is  brought  to  foreclose  a  mortgage,  and  a  defendant  who 
pays  the  debt  desires  to  obtain  a  legal  assignment  in  aid  of  his 
equitable  claim  to  subrogation,  no  special  averments  need  be  made 
in  his  answer,  and  the  relief  may  be  granted  to  him  upon  a 
motion  made  in  the  action.^''  But  if  a  mortgagee  has  paid  a 
prior  lien  and  desires  to  tack  it  with  his  owq,  he  must  set  out 
the  facts  upon  which  he  relies  in  his  complaint.^® 

12  New  Bedford  Institution  v.  (1  Davis)  260;  Seward  v.  Hunting- 
Fairhaven  Bank,  91  Mass.  (9  Allen)  ton,  94  N.  Y.  104,  rev'g  26  Hun,  216. 
175.  ITTwombly  v.   Cassidy,  82  N.  Y. 

13  Galium  v.  Branch  Bank  of  Mo-  155.  See  Cole  v.  Malcolm,  66  N.  Y. 
bile,  23  Ala.  770.  363;  Pulitzer  v.  National  Life  Ass'n, 

14  0'Hara  v   Haas,  46  Miss.  374.  24  Misc.  R.  18;  53  N.  Y.  Supp.  94. 

15  Pence  v.  Armstrong,  95  Ind.  18  Emigrant  Ind.  Sav.  Bank  v. 
191;  Vert  v.  Voss,  74  Ind.  565.  Clute,  33  Hun,  82;  Aldrieh  v.  Willis, 

16  Hampton  v.  Phipps,   108  U.  S.  55  Cal.  81. 
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The  reason  for  this  rule  is  found  in  the  fact  that  in  a  mere 
action  of  foreclosure,  a  title  acquired  prior  to  the  execution  of 
the  mortgage  can  neither  be  contested  nor  defeated.^^  i 

19  Emigrant    Ind.    Sav.    Bank    v.    Clute,  33  Hun,  82. 
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§  481.  Statute — It  is  provided  by  statute  that  a  convey- 
ance of  real  property,  within  the  State,  on  being  duly  ac- 
knowledged by  the  person  executing  the  same,  may  be  recorded 
in  the  office  of  the  clerk  of  the  county  where  such  real 
property  is  situated,  and  such  county  clerk  shall,  upon  the 
request  of  any  party,  on  tender  of  the  lawful  fees  therefor, 
record  the  same  in  his  said  office.  And  it  is  further  pro- 
vided that  "  every  such  conveyance  not  so  recorded  is  void 
as  against  any  subsequent  purchaser  in  good  faith  and  for  a  val- 
uable consideration,  from  the  same  vendor,  his  heirs  or  devisees, 
of  the  same  property,  or  any  portion  thereof,  whose  conveyance  is 
first  duly  recorded."  ^  It  is  further  provided  that  the  term  "  real 
property  "  as  used  in  the  act  shall  include  lands,  tenements  and 
hereditaments  and  chattels  real,  except  a  lease  for  a  term  Hot  ex- 
ceeding three  years.  The  term  "  purchaser  "  is  to  be  construed 
to  embrace  every  person  to  whom  any  estate  or  interest  in  real 
property  is  conveyed  for  a  valuable  consideration,  and  every  as- 
signee of  a  mortgage,  lease  or  other  conditional  estate.     The  term 

2  Real    Prop.    Law,    §    291;    Real  Prop.  Law  of  1896,  §  241;   1  R.  S. 
756,  §  1. 
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"  conveyance  "  is  to  be  construed  to  include  every  written  instru- 
ment, by  which  any  estate  or  interest  in  real  property  is  created, 
transferred,  mortgaged  or  assigned,  or  by  which  the  title  to  any 
real  property  may  be  affected,  including  an  instrument  in  execu- 
tion of  a  power,  although  the  power  be  one  of  revocation  only,  and 
an  instrument  postponing  or  subordinating  a  mortgage  lien;  ex- 
cept a  will,  a  lease  for  a  term  not  exceeding  three  years,  an  execu- 
tory contract  for  the  sale  or  purchase  of  lands  and  an  instrument 
containing  a  power  to  convey  real  property  as  the  agent  or  at- 
torney for  the  owner  of  such  property.  The  term  "  recording 
officer  "  means  the  county  clerk  of  the  county,  except  in  the  coun- 
ties of  New  York,  Kings  or  Westchester,  where  it  means  the  regis- 
ter of  the  county.* 

Whenever  a  sheriff  or  referee  sells  mortgaged  premises  under 
a  decree  or  order,  or  judgment  of  the  court,  it  shall  be  the  duty 
of  the  plaintiff,  before  a  deed  is  executed  to  the  purchaser,  to  file 
such  mortgage  and  any  assignment  thereof  in  the  office  of  the 
clerk,  unless  such  mortgage  and  assignments  have  been  duly 
proved  or  acknowledged,  so  as  to  entitle  the  same  to  be  recorded; 
in  which  case,  if  it  has  not  been  already  done,  it  shall  be  the  duty 
of  the  plaintiff  to  cause  the  same  to  be  recorded  at  full  length,  in 
the  county  or  counties  where  the  lands  so  sold  are  situated,  before 
a  deed  is  executed  to  the  purchaser  on  the  sale;  the  expense  of 
which  filing  or  recording,  and  the  entry  thereof,  shall  be  allowed 
in  the  taxation  of  costs ;  and,  if  filed  with  the  clerk,  he  shall  enter 
in  the  minutes  the  filing  of  such  mortgage  and  assignments,  and 
the  time  of  filing.  But  this  rule  shall  not  extend  to  any  case 
where  the  mortgage  or  assignments  appear,  by  the  pleadings  or 
proof  in  the  suit  commenced  thereon,  to  have  been  lost  or  de- 
stroyed.* Where  the  property  involved  does  not  lie  within  the 
State,  our  recording  acts  have  no  application." 

§  482.  Instruments  within  the  statute — The  statute  applies  to 
mortgages,  whether  they  be  of  freehold  or  of  leasehold  estates,® 
and  written  agreements  which  create  equitable  incumbrances  in 
the  nature  of  mortgages  may  be  recorded,  and  the  record  will  be 

3  Real  Prop.  Law,  §  290;  Real  6  Johnson  v.  Stagg,  2  Johns.  510; 
Prop.  Law  of  1896,  §  240.                         Berry  v.  Mutual  Ins.   Co.,  2  Johns. 

4  Rule  63.  Ch.  603. 

5  Owens  v.  Evans,  134  N.  Y.  514; 
31  N.  B.  999. 
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notice  to  subsequent  purchasers.'  So  the  estate  of  a  purchaser  in 
possession  of  lands  under  a  parol  contract  of  sale  may  be  mort- 
gaged, and  such  mortgage  may  be  recorded,  and  will  be  notice  to 
subsequent  purchasers  and  incumbrancers.* 

A  mortgage  of  a  lease  for  less  than  three  years  is  a  chattel  mort- 
gage, and  must  be  filed  in  conformity  with  the  provisions  of  law 
governing  such  securities ;  ®  but  if  the  lease  is  for  more  than  three 
years,  it  must  be  recorded  just  as  if  it  were  a  mortgage  on  a  fee,'" 
and  need  not  be  recorded  as  a  chattel  mortgage.-^'  A  mortgage 
of  such  a  lease,  if  the  lease  and  mortgage  are  duly  recorded,  will 
be  protected  against  a  subsequent  mortgage  of  the  fee.'^ 

A  "  satisfaction  piece  "  of  a  mortgage  under  our  statutes,'^  is 
a  simple  instrument  for  reconveying  or  releasing  the  land  from 
the  lien  of  the  mortgage.  It  is  a  "  conveyance  "  under  the  re- 
cording act ;  for  by  it  an  interest  in  real  estate  is  aliened,  and  the 
title  to  real  estate  is  affected  in  law  and  in  equity.-'*  A  certificate 
of  satisfaction  properly  recorded  is  therefore  a  protection  to  a 
hona  fide  purchaser  of  the  property,  even  though  the  mortgage  has 
been  transferred  by  an  unrecorded  assignment.'^ 

So,  a  release  of  part  of  a  mortgage  security  is  a  "  conveyance  " 
of  real  estate  under  the  recording  act,  and  the  record  of  it  is  con- 
structive notice  to  subsequent  purchasers.'® 

An  assignment  of  a  bond  and  mortgage  is  a  "  conveyance  "  and 

7  Parkiat    v.   Alexander,    1    Johns.  man    Building    Ass'n,    2    Cin.     163 ; 

Ch.  394;  Hunt  v.  Johnson,  19  N.  Y.  Johnson  v.  Stagg,  2  Johns.  510;  Berry 

(5  Smith)   279.  v.  Mutual  Ins.  Co.,  2  Johns.  Ch.  603. 

STeiTt   V.   Munson,   63    Barb.    31;  See  also  Decker  v.  Clarke,   11   C.  E. 

Johnson    v.    Stagg,    2    Johns.    509;  Green     (N.    J.)     163;     Spielman    v. 

Stoddard  v.  Whiting,  46  N.  Y.  627;  Kliest,  36  N.  J.  Eq.  199. 
Tarbell  v.  West,  86  N.  Y.  280.     See  11  State  Trust  Co.  v.  Casino  Co., 

also  United  States  Ins.  Co.  v.  Shriver,  18  Misc.  E.  327;  41  N.  Y.  Supp.  327. 
3  Md.  Ch.   381;   Edwards  v.  McKer-  12  Spielman   v.    Kliest,    36   N.    J. 

nan,   55   Mich.   520;    22   N.    W.   20;  Eq.    199. 

Wilder    v.     Brooks,     10     Minn.     50;  13  Real  Prop.  Law,  §§  321,  322;  1 

Neligh    V.    Michenor,    3    Stock.    539;  E.  S.  761,  §§  28,  29. 
Bellas  V.   McCarty,   10  Watts    (Pa.)  14  Bacon  v.  Van  Schoonhoven,   19 

13.     Contra,   Grimstone  v.   Carter,   3  Hun,  158,  affi'd  87  N.  Y.  446. 
Paige,  421;    Farmers'  Loan  &  Trust  15  Cornog  v.  Fuller,  30  Iowa,  211; 

Co.   V.   Maltly,   8   Paige,   361;    Crane  Bowling    v.     Cook,     39     Iowa,     200; 

V.   Turner,  7  Hun,   357,   affi'd  67  N.  Swartz's   Ex'r   v.    List,    13    Ohio    St. 

Y.  437.  419;  Henderson  v.  Pilgrim,  22  Texas, 

9  Deane  v.   Hutchinson,   40   N.   J.  464. 

Eq.  83.  16  Mutual  Life  Ins.  Co.  v.  Wilcox, 

10  Real  Prop.  Law,  §  290,  1  E.  S.  55  How.  Pr.  43;  St.  John  v.  Spauld- 
762,  §  36;  Gaylord  v.  Cincinnati  Ger-       ing,  1  T.  &  C.  493. 
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is  notice  to  subsequent  purchasers  of  the  same  security. ^^  If 
properly  acknowledged  and  recorded  '*  though  it  is  not  notice  to 
the  mortgagor  or  his  legal  representatives.^^ 

§  483.  Mortgages  of  interests  in  decedents  estates  must  be  re- 
corded.— It  is  provided  that  "  Every  conveyance,  assignment,  or 
other  transfer  of,  and  every  mortgage  or  other  charge  upon  the 
interest,  or  any  part  thereof,  of  any  person  in  the  estate  of  a  de- 
cedent which  is  situated  within  this  State,  shall  be  in  writing  and 
shall  be  acknowledged  or  proved  in  the  manner  required  to  entitle 
conveyances  of  real  property  to  be  recorded.  Any  such  instru- 
ment may  also  be  recorded  as  hereinafter  provided ;  and  if  not  so 
recorded,  it  is  void  against  any  subsequent  purchaser  or  mort- 
gagee of  the  same  interest  or  any  part  thereof,  in  good  faith  and 
for  a  valuable  consideration,  whose  conveyance  or  mortgage  is 
first  duly  recorded.  If  such  interest  is  entirely  in  the  personal 
property  of  the  decedent,  the  conveyance  or  mortgage  shall  be 
recorded  in  the  ofiice  of  the  surrogate  issuing  letters  testamentary 
or  letters  of  administration  upon  the  said  decedent's  estate  or  if 
no  such  letters  have  been  issued,  then  in  the  office  of  the  surrogate 
having  jurisdiction  to  issue  the  same.  If  such  interest  is  in  both 
the  personal  and  the  real  property  of  a  decedent  the  conveyance 
or  mortgage  shall  be  recorded  in  the  office  of  the  said  surrogate 
and  also  in  the  office  of  the  county  clerk.  Such  a  conveyance  or 
mortgage  when  so  recorded,  shall  be  indexed  under  the  name  of 
the  decedent  in  a  book  to  be  kept  for  that  purpose  by  each  re- 
cording officer.  The  person  presenting  any  such  instrument  for 
record  shall  pay  to  the  clerk  of  the  surrogate's  court  a  fee  of  ten 
cents  for  each  folio."  ^ 

§  484.  What  instruments  gain  nothing  from  being  recorded. — 

A  power  of  attorney  to  assign  a  mortgage,^^  and  a  power  to  collect 

a  mortgage  and  to   execute  satisfaction,^^   are  neither  of  them 

within  the  recording  acts,  and  their  record  will  not  operate  as  no- 

.  tice.     So,  too,  an  agreement  between  two  mortgagees  fixing  the 

17Westbrook  v.  Gleason,  79  N.  Y.  Goerlitz,  53  Misc.  R.  53;    103  N.  Y. 

23;    Purdy  v.  Huntington,  42  N.  Y.  Supp.  1037. 

334.  20  Real   Prop.    Law,    §    274;    Per- 

18  Armstrong   v.   Combs,    15    App.  sonal  Prop.  Law,  §  32. 

Div.  246;  44  N.  Y.  171.  21  Williams  v.  Birbeck,  Hoff.  359. 

19  Van  Keuren  v.  Corkins,  66  N.  22  Jackson  v.  Kichards,  6  Cow. 
Y.  77,  affi'g  4  Hun,  129;  Mueller  v.      617. 
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priority  of  their  several  mortgages,  is  not  entitled  to  record,  and 
if  recorded,  will  be  inoperative  as  to  subsequent  purchasers.  ^* 
Nor  is  a  contract  by  vp^hich  a  building  contractor  agrees  to  take  a 
second  mortgage  on  the  premises  in  lieu  of  final  payment,  an  in- 
strument which  is  required  to  be  recorded.^* 

A  covenant  to  assume  and  pay  a  mortgage  debt  is  not  a  convey- 
ance of  real  estate,  and  does  not  come  within  the  recording  act, 
and  putting  it  upon  record  does  not  give  constructive  notice  to 
any  one.^®  So,  also,  the  recording  acts  have  no  application  to  a 
covenant  contained  in  a  mortgage  by  the  terms  of  which  the  mort- 
gagor agrees  to  keep  the  property  insured  for  the  benefit  of  the 
mortgagee,  and  notice  of  such  a  covenant  must  depend  upon  proof 
independent  of  its  provisions.  It  does  not  contemplate  that  such 
a  covenant  in  a  mortgage  shall  be  more  effective  from  the  fact 
that  such  mortgage  is  placed  on  the  record  or  that  the  recording 
makes  it  an  incumbrance  upon  the  mortgaged  property.  The  ob- 
ject of  the  recording  acts  was  to  protect  subsequent  purchasers 
and  incumbrancers  against  previous  unrecorded  instruments,  and 
not  against  a  covenant  relating  to  the  policy  of  insurance  upon 
buildings  upon  the  premises.  Instruments  which  affect  the  land 
and  the  title  are  entitled  to  record,  and  not  such  as  relate  to  col- 
lateral matters.^® 

It  is  not  necessary  to  record  an  extension  or  renewal  of  a  mort- 
gage in  order  to  charge  purchasers  with  notice,  the  original  mort- 
gage being  unsatisfied  of  record,  even  though  the  statute  of  limi- 
tations has  run  since  such  record.^^ 

A  mortgage  of  land  containing  a  provision  by  which  the  mort- 
gagors pledge  the  "  rents,  issues,  and  profits "  of  the  premises, 
though  duly  recorded,  is  not  notice  to  a  purchaser  of  the  rents 
due  or  to  grow  due  of  the  special  lien  upon  them.  The  obligation 
of  a  tenant  to  pay  rent  is  a  chose  in  action  and  not  real  estate.^* 

A  mortgage  given  by  a  corporation  to  secure  its  bonds  and  which 
has  been  recorded  in  all  counties  in  which  its  real  estate  is  sit- 

23  Gillig  V.  Maass,  28  N.  Y.  191 ;  26  Per  Miller,  J.,  in  Dunlop  v. 
Crane    v.    Turner,    67    N.    Y.    437;       Avery,  89  N.  Y.  592,  598. 

Bank  for  Savings  v.  Frank,  56  How.  27  Plant  v.  Shryock,  62  Miss.  821 ; 

Pr.  403.  Benson    v.     Stewart,    30    Miss.    49; 

24  Davidson  v.  Pox,  65  App.  Div.  Green  v.  Supervisors,  58  Miss.  337. 
262;  73  N.  Y.  Supp.  533.  28  Eiley  v.   Sexton,   32  Hun,  245; 

25  Judson  v.  Dada,  79  N.  Y.  373;  Wood  v.  Lester,  29  Barb.  145. 
Mead  v.  Parker,  29  Hun,  62. 
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uated  need  not  be  filed  or  refiled  as  a  chattel  mortgage  in  order 
to  preserve  its  lien  on  the  personalty.^® 

§  485.  Where  two  mortgages  are  taken  and  recorded  simultane- 
ously, the  recording  acts  have  no  application,  and  their  priority 
must  be  determined  by  equitable  rules.^°  In  such  a  case  a  court 
of  equity  will  recognize  and  enforce  an  agreement  or  understand- 
ing as  to  priority,^  ^  and  the  same  rule  will  apply  if  one  mortgage 
is  accidentally  recorded  a  short  time  before  the  other.^^ 

In  Oreene  v.  Deal  (64  JST.  Y.  220),  ^^  the  Court  of  Appeals  held 
that  the  recording  acts  did  not  apply  as  between  two  mortgages 
both  given  for  part  of  the  purchase  money  of  the  same  property, 
and  that  fact  appearing  upon  their  face,  and  both  bearing  the  same 
date,  but  one  of  which  was  recorded  a  few  hours  before  the  other. 
The  recording  act  declares  that  a  conveyance  not  recorded  shall 
be  void  as  against  any  subsequent  purchaser  whose  conveyance 
shall  be  first  duly  recorded,  but  it  does  not  assume  to  control  the 
rights  of  parties  under  instruments  both  of  which  were  executed 
and  delivered  at  the  same  time. 

Where  a  mortgage  and  judgment  were  entered  of  record  the 
same  day;  the  mortgage  which  was  not  for  purchase  money  being 
first  entered,  but  there  was  nothing  on  the  record  to  show  the  pre- 
cise time  of  the  entry  of  either,  it  was  held  that  they  were  of  equal 
lien.^*  This  was  under  a  statute  making  the  lien  of  a  mortgage 
as  against  a  judgment  depend  on  priority  of  record. 

Priority  of  record  will  not  give  preference  to  one  mortgage  over 
another  given  at  the  same  time  to  the  same  person.^® 

Where  a  vendee  of  real  estate  gives  a  purchase-money  mortgage 
to  the  vendor  for  a  portion  of  the  purchase  price,  and  gives  a  third 
party  a  purchase-money  mortgage  for  a  portion  of  the  purchase 
price  advanced  by  said  third  party,  an  agreement  that  the  two 
mortgages  should  be  recorded  at  the  same  time  does  not  as  a  mat- 

29  Guaranty  Trust  Co.  v.  Troy  31Jones  v.  Phelps,  2  Barb.  Ch. 
Steel  Co.,  33  Misc.  K.  484;   88  N.  Y.       440. 

Supp.      915.     See      Chemung      Canal  32  Rhoades    v.    Canfield,    8    Paige, 

Bank  v.  Payne,  164  N.  Y.  252 ;  58  N.  545.     See   also   Sparks   v.   The   State 

E.   101.  Bank,  7  Blackf.    (Ind.)    469. 

30  Granger  v.  Crouch,  86  N.  Y.  33  Eev'g  Greene  v.  Deal,  4  Hun, 
494;    Stafford   v.    Van   Rensselaer,    9  703. 

Cow.    316,    affi'g   Van    Rensselaer    v.  34  Hendrickson's    Appeal,    24    Pa. 

Stafford,    Hopk.    569;     Douglass    v.      St.  363. 

Peele,  Clarke,  563.  35  Gansen  v.  Tomlinson,  23  N.  J. 

Eq.  405. 


400  MOETGAGES    OF    REAL    PEOPEETY.  [§§  486-487. 

ter  of  law  place  their  liens  on  an  equality;  in  the  absence  or 
waiver  or  estoppel  the  lien  of  the  vendor's  mortgage  is  superior.'* 

ACKNOWLBDGMEIfT   OF   PEOOI". 

§  486.  In  order  that  an  instrument  shall  be  entitled  to  be  re- 
corded, it  is  necessary  that  its  authenticity  be  attested  in  the  form 
prescribed  by  the  statute  regulating  the  acknowledgment  and 
proof  of  deeds.  If  this  be  omitted,  or  if  the  acknowledgment  be 
informal  or  defective,  the  record,  being  unauthorized,  will  not  be 
notice.^''  A  certificate  of  acknowledgment  which  conforms  on  its 
face  with  the  statute,  is  proof  of  its  ov^ti  genuineness;  and  where 
it  describes  the  proper  officer  acting  in  the  proper  place,  it  is 
taken  as  proof  both  of  his  character  and  local  jurisdiction.*^ 
The  certificate  is  not  conclusive,  however,  and  the  party  affected 
by  it  may  question  its  validity  and  the  force  and  effect  of  the 
formal  proof. *^ 

§  487.  Impeaching  certificate  of  acknowledg:ment. — It  is  pro- 
vided by  statute  as  follows :  "  A  conveyance,  acknowledged  or 
proved,  and  certified,  in  the  manner  prescribed  by  law,  to  entitle 
it  to  be  recorded  in  the  county  where  it  is  offered,  is  evidence, 
without  further  proof  thereof.  Except  as  otherwise  specially 
prescribed  by  law,  the  record  of  a  conveyance  duly  recorded, 
within  the  State,  or  a  transcript  thereof  duly  certified,  is  evidence, 
with  like  effect  as  the  original  conveyance."  *" 

It  is  further  provided  that  "  the  certificate  of  the  acknowledg- 
ment, or  of  the  proof  of  a  conveyance,  or  the  record,  or  the  tran- 
script of  the  record,  of  such  a  conveyance,  is  not  conclusive ;  and  it 
may  be  rebutted,  and  the  effect  thereof  may  be  contested,  by  a 
party  affected  thereby.  If  it  appears  that  the  proof  was  taken 
upon  the  oath  of  an  interested  or  incompetent  witness,  the  con- 
veyance, or  the  record  or  transcript  thereof,  shall  not  be  received 

36  Boies  v.  Benham,  127  N.  Y.  38  Thurman  v.  Cameron,  24  Wend. 
620;  28  N.  E.  657.  87. 

37  Real  Prop.  Law,  §§  298  et  39  Jackson  v.  Schoonmaker,  4 
seqm;  Frost  v.  Beekman,  1  Johns.  Johns.  161;  Jackson  v.  Perkins,  2 
Ch.  288.  See  also  Diodd  v.  Parker,  Wend.  308;  Morris  v.  Keyes,  1  Hill, 
40  Ark.  536;  Wood  v.  Reeves,  23  S.  540;  Jackson  v.  Rumsey,  3  Johns. 
C.  382;  Girardin  v.  Lampe,  58  Wis.  Cas.  234;  Thurman  v.  Cameron  24 
267;   16  N.  W.  614.  Wend.  87. 

40  Code  Civ.  Prop.,  §  935. 
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in  evidence,  until  its  execution  is  established  by  other  competent 
proof."  41 

It  has  been  said  that  the  true  view  is  that  the  certificate  of 
acknowledgment  is  -prima  facie  proof  of  the  facts  it  contains,  if 
within  the  officer's' range,  but  is  open  to  rebuttal  between  the  par- 
ties by  proof-  of  gross  concurrent  mistake  or  fraud.  In  favor  of 
purchasers  for  valuable  consideration  without  notice,  it  is  conclu- 
sive as  to  all  matters  which  it  is  the  duty  of  the  acknowledging 
officer  to  certify,  if  he  has  jurisdiction.  As  to  all  other  persons  it 
is  open  to  dispute.*^ 

In  the  absence  of  proof  of  fraud  and  collusion  on  the  part  of 
the  officer  taking  and  certifying  the  acknowledgment  of  a  mort- 
gage or  other  instrument,  the  officer's  certificate  in  proper  form 
will,  for  the  purpose  of  protecting  a  hona  fide  purchaser,  prevail 
over  the  unsupported  testimony  of  the  mortgagor  that  the  same  is 
false  and  the  instrument  is  forged.**  It  has  also  been  said  that 
in  taking  the  acknowledgment  of  a  married  woman  to  a  deed  or 
mortgage,  the  officer  acts  judicially,  and,  in  the  absence  of  fraud 
or  duress,  the  evidence  of  the  parties  to  the  instrument  is  not  ad- 
missible to  contradict  his  official  certificate,  and  to  vitiate  the  in- 
strument as  against  the  title  thereunder  of  a  bona  fide  grantee  or 
mortgagee.** 

A  certificate  of  proof  or  acknowledgment  to  an  instrument  does 
not  preclude  any  person  affected  by  it  to  deny  that  the  instrument 
was  delivered,*®  or  to  show  that  one  of  the  grantors  was  an  infant, 
or  non  compos  mentis.^^ 

§  488.  Who  may  certify  as  to  proof  or  acknowledgment. — The 
act  of  taking  and  certifying  the  acknowledgment  involves  the  dis- 

41  Code  Civ.  Proc,  §  936.  shall,   32   N.   J.   Eq.    103,   and   cases 

42  Whart  on  Ev.,  §  1052,  and  cases  cited  by  tlie  court  and  by  the  re- 
cited; Heeter  v.  Glasgow,  79  Pa.  St.  porter  in  a  valuable  note.  See  also 
79;  21  Am.  R.  46.  Shear    v.     Robinson,     18     Pla.    379; 

43Howland    v.    Blake,    97    U.    S.  Kerr  v.  Russell,  69  111.  666;   18  Am. 

624;  Monroe  v.  Poormun,  62  III.  523;  Rep.  634;  White  v.  Graves,  107  Mass. 

Gorham  V.  Anderson,  42  111.  514;  Bor-  325;    9    Am.    Rep.    38;    Johnston    v. 

land  v.  Walrath,  33  Iowa,  130;  Van  Wallace,  53  Miss.  331;   24  Am.  Rep. 

Orman   v.   McGregor,   23   Iowa,   300;  699;  Singer  Mfg.  Co.  v.  Rook,  84  Pa. 

Hourtunne  v.  Sehnoor,  33  Mich,  274;  St.  442;  24  Am.  Rep.  204. 

Pereau  v.  Frederick,  17  Neb.  117;  22  45  Jackson    v.    Perkins,    2    Wend. 

N.  W.  235 ;  Heeter  v.  Glasgow,  79  Pa.  308. 

St.  79.  46  Jackson     v.      Sehoonmaker,      4 

44  Real  Prop.  Law,  §  302;  Homeo-  Johns.  161. 
pathic   Mut.    Life   Ins.    Co.   v.   Mar- 
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charge  of  no  judicial  duty  which  would  incapacitate  a  person  re- 
lated to  one  of  the  parties  from  acting.  It  is  merely  a  ministerial 
act,  and  may  be  performed  by  a  person  who  is  so  related  to  the 
parties  as  to  be  disqualified  as  a  judge  or  juror.*^ 

The  officials  qualified  to  act  are  named  in  the  Eeal  Property 
Law.*8 

§  489.  Sufficiency  of  certificate — ^If  the  certificate  of  acknowl- 
edgment is  substantially  defective,  the  paper  cannot  be  read  in 
evidence,  and,  though  recorded,  the  record  will  not  be  effectual  as 
notice.*®  And  if  the  record  shows  no  sufficient  acknowledgment 
it  will  not  be  operative,  though  the  original  instrument  is  duly 
acknowledged.  ^^ 

A  certificate  of  proof  or  acknowledgment  need  not  be  in  the 
precise  language  of  the  statute,  but  is  to  be  liberally  construed, 
and  is  sufficient  if  it  shows  a  substantial  compliance  with  the 
law." 

The  recording  of  an  instrument  as  a  notice  to  subsequent  pur- 
chasers or  incumbrancers  is  not  invali'dated  by  proof  of  a  latent 
defect  in  the  acknowledgment.  Thus,  where  the -acknowledgment 
of  an  assignment  of  a  mortgage  was  taken  in  New  Jersey  by  a 
notary  public  of  New  York,  but  the  certificate  was  in  due  form 
and  purported  to  have  been  taken  in  New  York,  and  the  assignee 
had  taken  the  assignment  in  good  faith  for  a  sound  and  adequate 
consideration,  the  record  was  held  sufficient,  and  evidence  of  the 
irregularity  was  not  permitted.^  ^     Where  the  venue  was  laid  in  a 

47Lyiioli  V.  Livingston,  6  N".  Y.  (2  Kechnie,  19  Hun,  62;  Jackson  v.  Gu- 

Seld.)   422.  maer,  2  Cow.  552;   Troup  v.  Haight, 

48  §§     298,     299,     300,     301.     See  Hopk.  239;    Duval  v.   Covenhoven,   4 

Executive    Law,    §§    101-109;    Laws  Wend.    561;     Meriam    v.    Harsen,    4 

of  1913,  ch.  418,  amending  Laws  of  Edw.     Ch.     70;     2    Barb.     Ch.    232; 

1901,  ch.  464,  §  58    (charter  of  New  West  Point  Iron  Co.  v.  Reymert,  45 

York  City).  N.  Y.  703;  Ritter  v.  Worth,  58  N.  Y. 

49Merritt  v.  Yates,   71   111.   636;  627,  rev'g  1  T.  &  C.  406. 

22   Am.   R.   128;    Grove  v.   Todd,  41  As  to  acknowledgment  hy  corpora' 

Md.  633;  20  Am.  R.  76.  tion,   see  Trustees   Can.   Academy  v. 

50  Bishop    v.     Schneider,    46    Mo.  McKechnie,  90  N.  Y.  618. 

472 ;  2  Am.  R.  533.  So  also  if  the  52  Heilbrun  v.  Hammond,  13  Hun, 
statute  requires  a  witness  and  the  474.  See  also  Ross  &  Co.'s  &  Els- 
record  does  not  show  one.  Pringle  brio's  Appeals,  106  Pa.  St.  82;  Fuhr- 
V.  Dunn,  37  Wis.  449;  19  Am.  R.  man  v.  Loudon,  13  Serg.  &  R.  (Pa.) 
772.  386;  Angier  v.  Schieffelin,  72  Pa.  St. 

51  Canandaigua    Academy    v.    Me-  106;   13  Am.  R.  659. 
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county  where  the  officer  had  no  jurisdiction,  it  was  held  that  parol 
proof  was  admissible  to  show  that,  as  a  matter  of  fact,  it  was 
taken  in  his  Qounty.^* 

METHOD  OF  EECOEDIITG. 

§  490.  In  order  to  be  valid  as  against  strangers,  a  mortgage 
should  give  reasonable  notice  of  the  incumbrance.  But  to  con- 
stitute such  reasonable  notice  it  is  not  requisite  that  the  condition 
should  be  so  completely  certain  as  to  preclude  the  necessity  of  ex- 
traneous inquiry;  and  it  is  sufficient  to  state  the  subject  matter  of 
the  mortgage  and  that  from  which,  by  the  exercise  of  common 
prudence  and  ordinary  diligence,  the  extent  of  the  incumbrance 
may  be  ascertained.^* 

So,  a  clause  in  an  indemnity  mortgage,  to  the  effect  that  it  is 
made  to  secure  the  payment  of  all  sums  now  due  or  to  grow  due 
to  the  mortgagee  from  the  mortgagor  hereafter,  is  sufficient.^^ 

Where  a  recorded  mortgage  recited  that  the  bond  was  "  condi- 
tioned for  the  payment  of  $1,500,  lawful  money  of  the  United 
States,  as  in  and  by  said  obligation  will  appear,"  but  the  bond  was 
conditioned  for  the  payment  of  $1,500,  lawful  silver  money  of 
the  United  States,  it'was  held  that  the  mortgage  could  be  satisfied 
by  a  iona  fide  purchaser  without  notice,  by  the  payment  of  the 
amount  in  lawful  money  of  any  description.®^ 

§  491.  A  mortgage  given  for  advances  to  be  made  is  notice  to  all 
intending  purchasers  and  incumbrancers  to  its  full  amount,  and 
this  without  regard  to  the  question  whether  the  advancements  are 
optional  or  not.  By  such  a  record  alt  persons  are  put  upon  in- 
quiry to  ascertain  to  what  extent  the  advances  have  been  made, 
and  they  may  by  notice  prevent  other  advances  to  their  preju- 
dice.®^ 

§  492.  Defective  record. — ^A  recording  officer  is  liable  for  any 
damage  caused  by  his  erroneous  or  defective  performance  of  his 

53  Angier  v.  Schieffelin,  72  Pa.  St.  57  Ackerman  v.  Hunsicker,  85  N. 
106;   13  Am.  R.  659.  Y.  43,  rev'g  21  Hun,  53,  and  overrul- 

54  Stoughton  v.  Pasco,  5  Conn.  ing  Ketoham  v.  Wood,  22  Hun,  64. 
442.  See  further  as  to  this,  ante,  §§  215 

55  Bishop  V.  Allen,  55  Vt.  423.  to  213. 

56  Eagle     Beneficial     Society     Ap- 
peal, 75  Pa.  St.  226. 
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duties,^  ^  as  by  marking  a  discharge  upon  the  wrong  mortgage,  in 
consequence  of  which  a  purchaser  suffers  loss.°® 

An  omission  in  the  record  of  the  middle  name  or  initial  of  the 
mortgagor,  or  a  mistake  in  it,  will  not  affect  its  validity.  It  is 
enough  if  one  christian  name  is  properly  added  to  the  surname.®" 

The  record  of  a  mortgage  from  which  the  name  of  the  mort- 
gagee is  omitted,  does  not  charge  a  subsequent  purchaser  with  no- 
tice.«i 

After  a  paper  is  properly  recorded,  it  continues  to  be  notice 
even  if  the  record  is  destroyed  by  fire.®^ 

§  493.  Omission  of  seal. — It  has  been  held  that  a  purchaser 
from  the  mortgagor  will  not  be  charged  with  constructive  notice  of 
a  mortgage,  the  record  of  which  shows  that  it  was  not  under  seal.®* 

§  494.  The  misitake  of  a  recording  clerk  cannot  operate  to  en- 
large the  effect  of  a  conveyance.  For  this  reason,  where  a  release 
of  part  of  mortgaged  premises  was  correctly  made  and  executed, 
and  in  recording  it  the  word  "  except "  was  erroneously  omitted 
from  the  description,  whereby  an  entirely  different  meaning  was 
given  to  it,  it  was  held  that  the  mistake  in  the  record  could  be 
shown,  even  as  against  a  person  purchasing  on  the  faith  of  it.®* 

§  495.  Indexing  the  record — General  statutes  require  the  clerks 
in  the  various  counties  of  this  State,  and  the  registers  in  the  coun- 
ties of  New  York  and  Kings,  to  keep  proper  indices  of  the  con- 
veyances, mortgages,  and  other  instruments  left  with  them  for 
record.  For  a  willful  or  fraudulent  omission  to  note  any  paper  in 
the  proper  index,  any  clerk  or  register  would  be  liable  to  be  in- 
dicted, and  he  would  for  any  siich  omission,  whether  caused  by 
mere  neglect  or  otherwise,  be  liable  in  damages  to  any  person  who 
might  thereby  be  made  to  suffer.  The  index,  however,  is  not  an 
essential  part  of  the  recording  of  any  instrument.  When  a  con- 
veyance is  delivered  to  the  clerk,  the  statute  provides  that  it  shall 

58  Mutual  Life  Ins.  Co.  v.  Dake,  61  Drake  v.  Wright,  49  Iowa,  538. 
87  N.  Y.  257;  State  v.  Davis,  96  Ind.  62  Shannon  v.  Hall,  72  111.  354; 
539;  Gilchrist  v.  Gough,  63  Ind.  576.  22  Am.   R.    146;    Alvis   v.   Morrison, 

59  Building  Asa'n  v.  Whitacre,  92  63  111.  181;'  14  Am.  R.  117;  Myers 
Ind.  547.  V.  Buchanan,  46  Miss.  397. 

60  Clute  V.  Emmerich,  26  Hun,  63  Caconillat  v.  Rene,  32  Cal.  450. 
10;  Franklin  v.  Talmadge,  5  Johns.  64  Simonson  v.  Falihee,  25  Hun, 
84;    Roosevelt  v.   Gardinier,    2   Cow.  570. 

463;    Milk  V.   Christie,   1   Hill,    102; 
Weber  v.  Fowler,  11  How.  Pr.  458. 
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be  "  considered  as  recorded  from  the  time  of  such  delivery,"  ®^ 
and  the  acidental  destruction  of  the  records  will  not  affect  rights 
accrued.®®  After  such  delivery  nothing  more  need  be  done  to 
keep  the  record  perfect,  except  at  the  proper  time  to  record  it  in 
its  proper  order  in  the  proper  book ;  and  yet  if  the  conveyance  in 
the  meantime,  before  the  record  thereof,  should  be  mislaid  at  the 
clerk's  office,  or  lost  or  purloined,  the  record  would  still  remain 
complete.  In  such  case  there  could  be  no  index  of  such  convey- 
ance, because,  until  the  time  for  recording  it  had  arrived,  it  could 
not  be  known  in  what  book,  or  in  what  place  in  any  book,  it  would 
be  recorded.®^ 

§  496.  Conveyances  and  mortgages  must  be  recorded  in  different 
sets  of  books — The  statute  requires  that  different  sets  of  books 
shall  be  provided  by  the  clerks  of  the  several  counties,  for  the  re- 
cording of  deeds  and  mortgages ;  in  one  of  which  sets,  all  convey- 
ances absolute  in  their  terms,  and  not  intended  as  mortgages  or 
as  securities  in  the  nature  of  mortgages,  shall  be  recorded ;  and  in 
the  other  set,  such  mortgages  and  securities  shall  be  recorded.®*  A 
deed  conveying  real  property,  which  by  any  other  written  instru- 
ment, appears  to  be  intended  only  as  a  security  in  the  nature  of  a 
mortgage,  although  an  absolute  conveyance  in  terms,  must  be 
considered  a  mortgage ;  and  the  person  for  whose  benefit  such  deed 
is  made,  derives  no  advantage  from  the  recording  thereof,  unless 
every  writing,  operating  as  a  defeasance  of  the  same,  or  explana- 
tory of  its  being  desired  to  have  the  effect  only  of  a  mortgage,  or 
conditional  deed,  is  also  recorded  therewith,  and  at  the  same 
time.8« 

§  497.  The  record  must  be  according  to  law. — It  is  a  general 
principle  that  where  the  recording  of  an  instrument  is  made  con- 
structive notice,  the  record,  to  be  effectual,  must  be  according  to 
law.*^*     Upon  this  principle,  and  under  these  statutory  provisions, 

65  Kessler  v.  The  State  eso  rel.  15  Hun,  328,  and  overruling,  Moore 
Wilson,  24  Ind.  313;  Woods's  &  v.  Sloan,  50  Barb.  442;  Bishop  v. 
Brown's  Appeal,  82  Pa.  St.  116.  Schneider,    46    Mo.    472;    2    Am.    R. 

66  Hall  V.  Shannon,  85  111.  473;  533;  Sehell  v.  Stein,  76  Pa.  St.  398; 
Shannon  v.  Hall,  72  111.  354;  22  Am.  18  Am.  R.  416. 

Rep.  146.  '  68  Real  Prop.  Law,  §  315. 

67  Mutual  Life   Ins.   Co.   v.   Dake,  69  Real  Prop.  Law,  §  320. 

87  N.  Y.  257,  affi'g  1  Abb.  N.  C.  381;  70  N.  Y.  Life  Ins.  Co.  v.  White,  17 

Bedford  v.  Tupper,  30  Hun,  174.  See  N.  Y.  469;  Frost  v.  Beekman,  1 
Viele  V.  Judson,  82  N.  Y.  ,32,  rev'g      Johns.  Ch.  288.     See  also  Parsons  v. 
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it  has  been  held  that  the  recording,  as  a  deed,  of  an  absolute  deed 
intended  as  security  in  the  nature  of  a  mortgage,  is  not  notice  to 
a  subsequent  bona  fide  grantee  or  mortgagee,  even  though  the  de- 
feasance is  not  in  "writing,''^  and  the  like  effect  will  follow  if  the 
deed  and  the  defeasance  are  both  recorded  among  the  convey- 
ances.''^ If  the  defeasance  is  by  parol,  the  mortgagee  should  exe- 
cute a  written  defeasance  and  record  it  with  the  deed  among  the 
mortgages. ''* 

A  deed,  absolute  on  its  face,  but  intended  as  security,  though 
registered  as  a  deed,  is  valid  between  the  parties  as  a  mortgage. ''* 
If  it  be  recorded  as  a  deed,  the  record  is  a  nullity,  but,  upon  the 
mortgagee  acquiring  the  equity,  the  record  of  the  deed  becomes 
operative.''^ 

Where  a  conveyance  is  accompanied  by  an  agreement  which 
gives  to  the  grantor  a  right  to  a  portion  of  the  profits  on  a  resale 
within  a  specified  time,  and  which  requires  the  grantee  to  sell  if  a 
specified  price  can  be  obtained;  such  an  agreement  is  not  incon- 
sistent with  the  vesting  of  the  title,  and  the  conveyance  is  a  deed 
and  should  be  recorded  as  such.''® 

When  a  conveyance,  absolute  upon  its  face,  is  intended  as  a  mort- 
gage, the  purchaser  from  the  grantee  with  notice  of  the  facts, 
stands  in  the  place  of  the  equitable  mortgagee.''''  But  where  a 
deed  intended  as  security  is  recorded,  the  defeasance  not  being 
recorded,  a  purchaser  for  value  from  the  grantee,  without  notice 
of  the  defeasance,  will  hold  an  absolute  title  as  against  the  grantor 
and  his  grantees.     It  is  an  absolute  deed,  as  regards  third  per- 

Lent,  34  N.  J.  Eq.  67 ;  Lessee  of  Heis-  72  Jackson  v.  Van  Valkenburgh,  8 

ter  V.  Fortner,  2  Binn.   (Pa.)  40.  Cow.  260;   Brown  v.  Dean,  3  Wend. 

71Howells    V.    Hettrick,    13    App.  208;   White  v.  Moore,   1  Paige,  551; 

Div.  366;   43  N.  Y.  Supp.  183,  affi'd  Grimstone   v.    Carter,    3    Paige,   421. 

160  N.  Y.  308;  54  N.  E.  677;  Bent-  See  also   Corpman   v.   Baccastow,   84 

ley  V.  Gardner,  45  App.  Div.  216;  60  Pa.  St.  363. 

N.     Y.     Supp.      1056;      Hosclike     v.  73  Warner    v.    Winslow,    1    Sandf. 

Hoschke,  42  Misc.  E.  125;   85  N.  Y.  Ch.   430;    White   v.   Moore,    1    Paige, 

Supp.     1006;     Dey     v.     Dunham,     2  551. 

Johns.  Ch.  182;  Dunham  v.  Dey,  15  74  James  v.  Johnson,  6  Johns.  Ch. 

Johns.    555;     James    v.    Johnson,    6  417. 

Johns.   Ch.   417 ;    White  v.  Moore,   1  75  Warner    v.    Winslow,    1    Sandf. 

Paige,  551.     See  also  Ives  v.   Stone,  Ch.  430. 

51  Conn.  446;   Clark  v.  Watson,  141  76  Maeaulay   v.   Porter,   71   N.   Y. 

Mass,    248.     But    see    Bank,    etc.,    v.  173. 

Sav.   Inst'n,   62  Miss.  250;    Clark  v.  77  Williams    v.    Thorn,    11    Paige, 

Condit,  18  N.  J.  Eq.  358.  459. 
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sons,  and  a  hona  fide  purchaser  will  take  the  land  discharged  of 
the  equity  of  redemption  of  the  mortgagor.'^* 

§  498.  Order  of  record. — Conveyances  are  directed  to  be  re- 
corded "  in  the  order  and  as  of  the  time  when  the  same  shall  be 
delivered  to  the  clerk  for  that  purpose."  ^^  If  a  county  clerk 
should  record  a  mortgage  or  deed  in  a  blank  space  left  in  a  book 
which  had  ceased  to  be  used  for  current  records,  or  in  the  book  in 
use  at  a  place  among  records  of  a  date  long  anterior  to  the  time 
it  was  left  for  record  and  to  its  date,  it  could  not  be  affirmed  that 
it  was  recorded  according  to  law,  or  that  it  furnished  the  notice  to 
subsequent  incumbrancers  or  purchasers  which  the  statute  has  pro- 
vided for.*** 

EFFECT  OF  THE  EEOOED. 

§  499.  Failure  to  record  a  mortgage  does  not  affect  its  validity 
as  between  the  parties,  and  such  a  mortgage  may  be  foreclosed.*^ 

It  is  binding  upon  the  mortgagor's  administrator,*^  his  heirs  or 
devisees,*^  and  is  valid  as  against  his  general  creditors  or  creditors 
who  have  no  specific  lien  upon  or  interest  in  the  property,**  unless 
impeached  for  fraud.  In  this  connection  it  is  well  to  note  that 
withholding  a  mortgage  from  record  has  been  held  an  evidence  of 
fraud.  *^ 

§  500.  The  effect  of  the  record  is  limited  to  giving  notice The 

effect  of  the  recording  of  an  instrument  is  limited  to  giving  con- 
structive notice  to  the  extent  provided  by  the  statute.  Every  pur- 
chaser of  realty  is  not  presumed  to  have  knowledge  of  every  fact 
disclosed  by  the  record  or  to  which  an  inquiry  suggested  by  the 
record  would  have  led.*® 

Ifor  does  the  record  confer  validity  upon  the  instrument  which 

78  Mills  V.  •  Comstock,  5  Johns.  Snowden  v.  Pitcher,  45  Md.  260; 
Ch.  214;  Whitlick  v.  Kane,  1  Paige,  Stewart  v.  Hopkins,  30  Ohio  St.  502. 
202;  Stoddard  v.  Eotton,  5  Bosw.  82  Sanders  v.  Barlow,  21  Fed. 
378.  836;   Andrews  v.  Burns,  11  Ala.  691. 

79  Real  Prop.  Law,  §  317,  1  E.  S.  83  Gill  v.  Pinney,  12  Ohio  St.  38. 
§  24.  SiClift  V.  Williams,  105  Ky.  559; 

SON.  Y.  Life  Ins.  Co.  v.  White,  17  49  S.  W.  328;  51  S.  W.  821;  Gill  v. 

N.  Y.  (3  Smith)  469.  Pinney,  12  Ohio  St.  38. 

81  Forrester   v.    Parker,    14   Daly,  85  Heathman    v.    Rogers,    54    111. 

208;    6   N.   Y.   St.   R.   274;    Clute   v.  App.   592. 

Robinson,  2  Johns.  595.     See  Girard  86  Potter   v.   Sacks,   45   App.   Div. 

Trust  Co.  V.  Baird,  212  Pa.  St.  41;  454;  61  N.  Y.  Supp.  426.  See  §  520. 
61  Atl.  507;   1  L,  R.  A.  N.  S.  405; 
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it  did  not  have  before,  and  for  this  reason  the  recording  of  a  mort- 
gage which  has  not  been  delivered  is  a  nullity,  and  the  subsequent 
assent  of  the  mortgagee  will  not  give  him  a  preference  over  a  per- 
son who  has  acquired  rights  in  the  property.*^  Any  instrument 
which  upon  its  face  is  regular,  and  purports  to  be  a  conveyance  or 
a  mortgage,  may  be  recorded.  But  if  it  is  not  in  truth  what  it 
purports  to  be,  it  will  not  be  aided  by  being  engrossed  by  a  re- 
cording clerk  and  put  upon  the  files  of  a  public  office.*®  The  Ee- 
cording  Act  was  not  intended  to  be  a  protection  to  innocent  pur- 
chasers or  mortgagees  against  theft,  forgery,  fraud  or  duress.** 
Such  presumption  of  validity  as  may  arise  from  the  record  of  a 
mortgage  requiring  extraneous  evidence  to  overcome  it  presents  a 
case  for  the  exercise  of  equitable  jurisdiction  for  its  cancellation 
as  a  cloud  upon  the  title  to  the  land.®" 

§  501.  What  the  reesord  of  a  deed  is  notice  of. — A  deed  duly  re- 
corded is  evidence  not  only  of  the  transfer  and  title,  but  of  the 
covenants  contained  in  it,®^  and  the  record  of  a  mortgage  is  notice 
of  the  statements  contained  in  it  which  describe  the  debt,  either  in 
accurate  terms  or  by  reference  to  the  bond  which  it  is  intended  to 
secure.*^  The  records  of  a  mortgage  which,  upon  its  face,  does 
not  contain  an  accurate  and  full  statement  of  the  debt  secured, 
is  nevertheless  npuce  of  its  existence  and  contents,  and  the  pur- 
chaser with  sudh  notice  is  bound  by  all  of  the  equities  which  the 
holder  of  th9'mortgage  had  against  the  mortgagor  whose  place  he 
takes.  The  condition  of  a  purchaser  in  such  a  case  is  precisely 
the  same  as  it  would  have  been  at  common  law,  if  he  had  pur- 
chased with  actual  notice  of  the  prior  mortgage.®*  A  mortgage, 
properly  recorded,  is  notice  to  all  persons  that  such  an  instrument 
exists,  and  that  its  contents  are  what  is  spread  upon  the 
record.®* 

87Howells  v.  Hettrick,  160  N.  Y.  92Dimon  v.   Dunn,    15  N.   Y.    (1 

308;  54  N.  B.  677;  Foster  v.  Beards-  Smith)      498.     But     see     Payne     v. 

ley  Scythe  Co.,  47  Barb.  505.  Avery,  21  Mich.  524. 

88  Jackson    v.    Richards,    6    Cow.  93  Youngs    v.    Wilson,    27    N.    Y. 

617;  Morrison  v.  Brand,  5  Daly,  40.  351,  rev'g  24  Barb.  510. 

89Howells  v.  Hettrick,  160  N.  Y.  94  Thomson    v.    Wilcox,    7    Lana. 

308;  54  N.  E.  677.  376. 

90  National  Bank  v.  Levy,  127  N.  Notice  to  lessee.     Hartley  v.  Meyer, 
Y.  549;  28  N.  E.  592.  2  Misc,  R.  56;  20  N.  Y.  Supp.  855. 

91  Morris  v.  Wadsworth,  17  Wend. 
103. 
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§  502.  The  registry  of  a  mortgage  is  notice  of  the  contents  of  it, 

and  of  no  more,  and  the  purchaser  is  not  to  be  charged  with  notice 
of  facts  -which  the  records  do  not  disclose.  He  is  not  bound  to 
attend  to  the  correctness  of  the  registry.  That  is  the  business  of 
the  mortgagee,  and  if  a  mistake  occurs  to  his  prejudice,  the  con- 
sequences of  it  lie  between  him  and  the  clerk,  and  not  between 
him  and  the  iona  fide  purchaser.  The  act,  in  providing  that  all 
persons  might  have  recourse  to  the  registry,  intended  that  as  the 
correct  and  sufficient  source  of  information;  and  it  would  be  a 
doctrine  productive  of  immense  mischief  to  oblige  the  purchaser 
to  look,  at  his  peril,  to  the  contents  of  every  mortgage,  and  to  be 
bound  by  them  when  different  from  the  contents  as  declared  in 
the  registry.  The  registry  might  prove  only  a  snare  to  the  pur- 
chaser, and  no  person  could  be  safe  in  his  purchase  without  hunt- 
ing out  and  inspecting  the  original  mortgage,  a  task  of  great  diffi- 
culty. The  statute  did  not  mean  to  put  the  party  upon  further 
inquiry.  The  registry  was  intended  to  contain,  within  itself,  all 
the  knowledge  of  the  mortgage  requisite  for  the  purchaser's 
safety.  On  this  principle,  a  mortgage  for  $3,000,  incorrectly 
registered  as  being  for  $300,  was  held  to  be  notice  to  a  subsequent 
purchaser  only  for  the  smaller  amount.^^ 

Where  a  mortgage  was  made  to  secure  debts,  one  of  "  $30  or 
thereabouts,"  and  another  of  "  $40  or  thereabouts,"  and  the  debts 
were  $25.21  and  $59.66  respectively,  this  was  held  sufficient  to 
bind  subsequent  purchasers.®® 

§  503.  Priority  of  unrecorded  conveyances  and  mortgages  over 
judgments. — ^An  unrecorded  conveyance  or  mortgage  is  prior  to  a 
judgment  docketed  subsequently  to  the  time  of  its  delivery.*''  It 
is  obvious  that  this  rule  invites  frauds  and  perjuries,  and  in  some 
States  statutes  have  been  enacted  to  extend  the  benefits  of  the  re- 
cording acts  to  judgment  creditors.-^  Not  only  is  the  judgment 
creditor  deferred  to  the  prior  unrecorded  mortgage  or  conveyance, 
but  the  purchaser  at  the  sheriff's  sale  under  the  judgment  takes 

95  Frost  V.  Beekman,  1  Johns.  Ch.  96  Booth  v.  Barnum,  9  Conn.  286. 

288,   affi'd    18   Johns.   544.     See   also  97  Baker  v.   George,  10  App.  Div. 

Gilchrist    v.    Gough,    63    Ind.    576;  249;    41   N.  Y.   Supp.   1030;   Thomas 

Lowry  v.  Smith,  97  Ind.  466;   State  v.  Kelsey,  30  Barb.  268. 

V.   Davis,   96   Ind.   539;    Hill  v.   Mc-  1  Bailey    v.    Timberlake,    74    Ala. 

Nichol,  76  Me.  314;  Stevens  v.  Batch-  221;   Clement's  Ex'rs  v.  Bartlett,  33 

elder,  28  Me.  218;  Ijames  v.  Gaither,  N.  J.  Eq.  43. 
93  N.  C.  358. 
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his  title  subject  to  all  of  the  infirmities  of  the  lien  and  subject  to 
be  cut  down  or  defeated  by  unrecorded  liens  or  grants.^  The  rule 
is  different  in  New  Jersey  ^  and  in  Alabama.* 

An  attaching  creditor  is  not  a  purchaser  in  a  sense  that  would 
give  him  priority  over  a  grantee  or  mortgagee  holding  under  a 
prior  unrecorded  deed.^ 

§  504.  Record  is  notice  only  when  grantor's  deed  is  also  recorded. 

— The  recording  acts  do  not  declare  what  effect  shall  be  given  to 
the  recording  of  conveyances  upon  the  point  of  notice.  They  de- 
clare that,  unless  recorded,  they  shall  be  void  as  against  subse- 
quent purchasers  in  good  faith  and  for  value  whose  conveyances 
are  first  recorded.  The  courts,  by  construction,  make  the  record 
of  a  conveyance  notice  to  subsequent  purchasers ;  but  this  doctrine 
is  subject  to  the  limitation  that  it  is  notice  only  to  those  claiming 
under  the  same  grantor,  or  through  one  who  is  the  common  source 
of  title.®  One  of  the  rules  as  to  notice  from  the  registry  of  con- 
veyances is,  that  the  registry  of  a  conveyance  of  an  equitable  title 
is  notice  to  a  subsequent  purchaser  of  the  same  interest  or  title, 
from  the  same  grantor, /but  that  it  is  not  notice  to  a  purchaser  of 
the  legal  title  from  a  person  who  appears  by  the  record  to  be  the 
real  owner. '^ 

Thus,  where  a  copartnership  firm  purchased  and  paid  for  real 
estate  to  be  used  for  the  purposes  of  its  business  and  took  the  legal 
title  in  the  name  of  one  of  the  partners,  the  record  of  a  mortgage 
executed  by  one  of  the  other  members  of  the  firm  of  all  of  his 
right,  title  and  interest  in  the  property,  was  determined  to  be  no 
notice  to  a  purchaser  from  the  partner  holding  the  title.* 

2Clute    V.    Emmerich,    99    N.    Y.  stead  v.  Bank  of  Kentucky,  4  J.  J. 

342,  350;  2  N.  E.  6;  Frost  v.  Yonkers  Marsh  (Ky.)   558;  Bates  v.  Norcross, 

Savings  Bank,  70  N.  Y.  553.  14    Pick.     (Mass.)     224;     Traphagen 

3  Sharp  v.  Shea,  32  N.  J.  Eq.  65.  v.    Irwin,    18    Neb.    195;    24    N.    W. 

4  Bailey  v.  Timber  lake,  74  Ala.  684;  Losey  v.  Simpson,  3  Stockt. 
221.  246;    Leiby   v.    Wolf,    10    Ohio,    83; 

5  Cowley  v.  McLoughlin,  141  Mass.  Ligtner  v.  Mooney,  10  Watts  (Pa.) 
181;  4  N.  E.  821.  407;  Wiseman  v.  Westland,  1  Younge 

6  Murray  v.  Ballou,  1  Johns.  Ch.  &  Jerv.  117;  Bedford  v.  Backhouse, 
565;  Stuyvesant  v.  Hall,  2  Barb.  Ch.  W.  Kelynge,  5;  Le  Neve  v.  Le  Neve, 
151;  Eaynor  v.  Wilson,  6  Hill,  469;  Amb.  436;  2  Lead.  Cas.  in  Eq.,  4th 
Cook  v.  Travis,  20  N.  Y.  400;  Trus-  Am.  Ed,  180,  and  note. 

cott  v.  King,  6  Barb.  346.     See  also  7  Per  Andrews,   J.,   in   Tarbell  v. 

Fenno  v.   Sayre,   3   Ala.   458;    Whit-       West,  86  N.  Y.  280. 

tington   V.   Wright,   9   Ga.   23;    Hal-  8  Tarbell  v.  West,  86  N.  Y.  280. 
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Wten  the  deed  of  a  vendor  is  not  recorded,  the  record  of  a 
mortgage  given  by  his  vendee  for  the  purchase  money  will  not  be 
notice  to  a  subsequent  purchaser.^ 

Where  a  deed  and  a  mortgage  to  the  grantor  to  secure  part  of 
the  purchase  money  vyere  executed  simultaneously  on  February 
28,  and  were  recorded  together  on  March  3  at  noon,  and  another 
mortgaige  on  the  same  premises  to  another  person,  also  stating 
that  it  was  given  to  secure  part  of  the  purchase  money,  was 
executed  March  1,  and  was  recorded  March  3  shortly  before  noon, 
it  was  held  that  the  first  mortgage  was  entitled  to  priority,  and 
that  the  record  of  the  second  mortgage  was  not  notice  to  the  first 
mortgagee,  the  vendor,  since  at  that  time  the  vendee's  deed  had 
not  been  recorded.^" 

A  sheriff's  deed  given  in  pursuance  of  a  judgment  and  sale 
upon  execution,  is  treated  as  if  given  by  the  judgment  debtor 
himself.  It  conveys  precisely  what  he  could  have  conveyed  when 
the  judgment  was  docketed.  The  sheriff,  by  authority  of  law, 
takes  his  property  and  conveys  it  to  satisfy  his  debt,  and  the 
transfer  of  title  is  the  same  as  if  the  sheriff  had  in  fact  acted  as 
the  authorized  attorney  of  the  debtor.  The  grantee  in  such  a 
case  holds,  not  under  the  sheriff,  but  under  the  debtor,  and  the 
deed,  when  recorded,  is  protected  by,  and  has  the  benefit  of,  the  re- 
cording act.^^  Priority  is  ordinarily  controlled  by  date  of  the 
record  and  not  that  of  the  mortgages.-'^  So  the  fact  that  a 
mortgage  is  dated  later  than  the  time  when  it  was  recorded,  does 
not  give  priority  to  another  mortgage  recorded  after  the  record  of 
the  first,  but  before  its  date.^*  Where  a  mortgage  is  executed 
earlier  and  recorded  later  than  another  mortgage,  it  still  retains 
its  priority,  if  the  second  mortgage  is  given  to  secure  an  antece- 
dent indebtedness.^* 

9  Todd  V.  Eighmie,  4  App.  Div.  9;  R.  546,  550;  McKnight  v.  Gordon,  13 
38  N.  Y.  Supp.  304;   Losey  v.  Simp-      Rich.  Eq.  222,  239. 

son,  11  N.  J.  Eq.  246.  12  Douglass    v.    Miller,    102    App. 

10  Boyd  V.  Mundorf,  30  N.  J.  Eq.      Div.  94;  92  N.  Y.  Supp.  514. 

545.  13  Fowler  v.  Merrill,  11  How.   (U. 

1 1  Per  Eael,  J.,  in  Hetzel  v.  Bar-  S. )  375 ;  Stonebreaker  v.  Kerr,  40 
ber,  69  N.  Y.  1;  Jackson  v.  Chamber-  Ind.  186;  Jacobs  v.  Denison,  141 
lain,  8  Wend.  620;  Jackson  v.  Post,  Mass.  117;  5  N.  E.  526;  Partridge 
15  Wend.  588,  596;  Hooker  v.  Pierce,  v.  Swazey,  46  Mo.  412;  Parke  v. 
2    Hill,     650.     See    also     Lessee    of  Neeley,  90  Pa.  St.  52. 

Cooper  V.  Galbraith,  3  Wash.  C.  C.  14  Matter    of    City    of    Rochester, 

136  N.  Y.  83;  32  N.  E.  702. 
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A  mortgage  recorded  but  not  delivered,  and  held  by  the  mort- 
gagor ready  for  delivery  when  the  loan  to  be  secured  by  it  is 
made,  is  not  operative  as  against  other  liens  until  its  delivery,'* 
except  in  favor  of  hona  fide  purchasers  of  it.-'® 

A  mortgage  not  recorded  until  after  the  death  of  the  mortgagor 
is  not  for  that  reason  inoperative  as  against  the  general  creditors 
of  the  estate.''' 

A  mortgage  dated  and  recorded  before  the  deed  to  the  mortgagor 
is  dated  and  recorded,  is  nevertheless  notice  to  a  purchaser  from 
the  mortgagor  after  the  recording  of  his  deed.'*  But  the  record 
of  the  mortgage  is  not  notice  to  a  purchaser  from  the  grantor  of 
the  mortgagor  until  his  deed  is  recorded.'® 

§  505.  Notice  of  grantor's  title. — ^While  it  is  true  as  a  general 
rule  that  a  purchaser  is  not  bound  to  search  the  records  for  incum- 
brances as  against  a  title  not  appearing  by  the  records,^"  this  is 
not  a  universal  rule,  and  it  is  not  applicable  when  the  purchaser 
has  actual  notice  of  the  existence  of  a  mortgageable  estate,  in  the 
person  against  whom  the  search  is  made,  prior  to  the  date  of  the 
evidence  of  such  person's  title  to  the  absolute  fee.  So,  where  a 
person  who  was  in  possession  of  land  under  a  parol  contract  of 
purchase,  executed  a  mortgage  which  was  recorded,  it  was  held 
that  as  against  one  who  knew  the  nature  of  the  interest  of  the 
mortgagor,  such  mortgage  was  constructive  notice.^' 

§  506.  Covenants  of  seizin  and  title A  mortgage  recorded  be- 
fore the  date  of  the  mortgagor's  title  is  not,  ordinarily,  notice  to  a 
subsequent  purchaser.*^  If,  however,  the  mortgage  contains 
covenants  of  seizen  and  of  title,  and  the  title  is  subsequently  ac- 
quired by  the  mortgagor,  he  will  not,  in  a  court  of  justice,  be 
heard  to  say  that  he  had  not  title  at  the  time  it  was  executed,  or 
that  the  title  did  not  pass  to  the  mortgagee.  The  doctrine  is  also 
well  settled  that  the  estoppel  binds  not  only  the  parties,  but  all 

15  Life  Ins.  Co.  v.  Kowand,  26  20  Cook  v.  Travis,  20  N.  Y.  402; 
N.  J.  Eq.  389.  Losey  v.  Simpson,  3  Stockt,  246. 

16  Bailey  v.  Crim,  9  Bissell,  95.  21  Crane   v.   Turner,   7   Hun,   357, 

17  Gill  V.  Pinney's  Adm'r,  12  Ohio  affl'd  67  N.  Y.  437. 

St.,  38.  22  Farmers'  Loan  &  Trust  Co.  v. 

ISSemon  v.  Terhune,  40  N.  J.  Eq.  Maltby,  8  Paige,  361;  N.  Y.  Life  Ins. 
364,  and  note.  Co.  v.  White,  17  N.  Y.  469;   Cook  v. 

19  Bingham  v.  Kirkland,  34  N.  J.  Travis,  20  N.  Y.  400;  Doyle  v. 
Eq.  229.  Peerless   Pet.    Co.,   44   Barb.    239;    1 

Story's  Eq.  Jur.  §§  396,  397. 
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privies  in  estate,  privies  in  blood,  and  privies  in  law ;  and  in  such 
case,  the  title  is  treated  as  having  been  previously  vested  in  the. 
mortgagor,  and  as  having  passed  immediately  upon  the  execution 
of  his  mortgage  by  way  of  estoppel.  A  record,  therefore,  of  the 
mortgage  prior  to  the  acquisition  of  title  by  the  mortgagor,  is  in 
such  a  case,  constructive  notice  to  a  subsequent  purchaser  in 
good  faith.  ^* 

§  507.  Extent  to  which  records  must  he  searched  to  insure  safety. 
— If  a  conveyance  be  made  for  a  valuable  consideration  and  with- 
out notice  to  the  grantee,  either  actual  or  constructive,  of  any 
other  grant  or  incumbrance,  the  grantee  will  be  protected  as 
against  all  subsequently  recorded  transfers  and  liens.  This  pro- 
tection will  also  be  extended  to  a  purchaser  from  the  grantee,  and 
if  such  purchaser  could  know  that  the  first  transfer  had  been 
bona  fide  and  without  actual  notice,  outside  of  the  records,  of 
any  defect,  he  could  examine  the  records  down  to  the  date  of 
the  record  of  the  conveyance  to  his  grantor,  and  there  stop.  If, 
however,  the  conveyance  from  the  original  grantor  had  been  with- 
out consideration,  or  if  it  had  been  received  by  the  grantee  when 
he  had  notice  of  an  unrecorded  conveyance,  which  was  afterward 
recorded,  the  innocent  purchaser  from  such  grantee  would  be 
bound  by  the  subsequent  record.^* 

Since  a  purchaser  is  charged  with  notice  of  all  recorded  instru- 
ments made  by  any  persons  through  whom  the  title  passed,  which 
contain  covenants  of  warranty,  even  though  they  be  recorded  prior 
to  the  date  of  the  conveyance  to  the  persons  by  whom  they  are 
made,  it  is  necessary,  in  order  to  insure  absolute  protection,  that 
he  should  search  the  records  from  the  time  that  each  owner  be- 
came of  full  age.  And  since  some  one  of  the  conveyances  through 
which  he  must  trace  title  may  have  been  without  actual  considera- 
tion, though  a  consideration  be  expressed,  and  since  some  one  of 
the  grantors  may  have  had  actual  notice  of  an  unrecorded  instru- 
ment, he  must  also  search  for  conveyances  and  mortgages  made 
by  each  and  every  of  the  grantors  down  to  the  time  when  he 

23TefiFt  V.  Munson,  57  N".  Y.  97;  Goelet  v.  McManus,  1  Hun,  306,  affi'd 

White   V.   Patten,   24   Pick.    (Mass.)  by    Court    of    Appeals;     Sehutt    v. 

324.  Large,     6     Barb.     373.      See    contra, 

24  Jackson  v.  Post,  15  Wend.  588 ;  Greene   v.   Deal,    4    Hun,    703,    rev'd 

Van   Rensselaer  v.   Clark,    17   Wend.  64  F.  Y.  220;   Ledyard  v.  Butler,  9 

25;    King   v.    Steele,    3    Keyes,    450;  Paige,  132. 
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himself  pays  his  consideration  and  records  his  deed.  It  is  not 
the  practice  to  make  so  thorough  an  examination  of  the  records, 
and  if  made,  it  would,  in  our  principal  cities,  impose  an  oppres- 
sive tax  and  expense  upon  real  estate  transfers.  As  the  law 
stands,  it  is  believed  by  many  conveyancers  to  constitute  a 
dangerous  trap  for  honest  purchasers.*'' 

WHO  PROTECTED  BY  RECORDING  ACTS. 

§  508.  The  recording  acts  only  protect  bona  fide  purchasers 

No  person  is  protected  by  the  recording  acts  who  is  not  a  "  pur- 
chaser in  good  faith  and  for  a  valuable  consideration."  He  must 
not  only  have  received  his  deed  without  notice  of  the  prior  un- 
recorded deed,  but  he  must  also  have  surrendered  some  security  or 
valuable  right.*®  The  receiving  of  the  property  as  security  for, 
or  iu  payment  of,  a  precedent  debt,  when  no  security  is  sur- 
rendered or  anything  of  value  parted  with,  is  not  a  purchase  for 
a  valuable  consideration.*'^ 

The  extension  of  the  time  for  the  payment  of  a  debt  will  make 
a  mortgagee  a  purchaser  for  value.*®  But  the  mere  taking  of 
collateral  security  on  time  will  not  have  this  effect.*^ 

Where  an  assignment  of  a  mortgage  was  made  in  payment  in 
part  for  a  precedent  debt  and  in  part  for  value,  the  assignee  wasi 
protected  as  against  equities  only  to  the  extent  of  the  money 
actually  paid  on  the  faith  of  the  security.^'' 

25  See  Greene  v.  Deal,  4  Hun,  703,  Div.  140;  83  N.  Y.  Supp.  499;  Dur- 
and  note.  kee  v.  Nat.  Bank  of  Fort  Edward,  36 

26  Webster  v.  Van  Steenbergh,  46  Hun,  565;  Hale  v.  Omaha  Nat.  Bank, 
Barb.  211;  Lawrence  v.  Clark,  36  N.  39  N.  Y.  Supr.  (7  J.  &  S.)  207; 
Y.  128;  Westbrook  v.  Gleason,  79  N.  Weaver  v.  Barden,  49  N.  Y.  286;  Gil- 
Y.  23.  See  WallacK  v.  Schulze,  22  christ  v.  Couch,  19  Alb.  L.  J.  276; 
App.  Div.  57.  See  also  Merrlman  v.  See  also  Jones  v.  Eobinson,  77  Ala, 
Hyde,  9  Neb.  113;  2  N.  W.  218.  499;    Port  v.  Embree,  54   Iowa,   14; 

27  Young  V.  Guy,  87  N.  Y.  457,  6  N.  W.  83;  Schumber  v.  Dillard,  55 
affi'g    23    Hun,     1;     De    Lancey    v.  Miss.  348. 

Stearns,  66  N.  Y.  157.     See  as  to  a  29  Gary  v.   White,  52   N.  Y.   138, 

valuable     consideration     within     the  rev'g  7   Lans.   1.     See  also  Lewis  v. 

meaning  of  the  recording  acts,  Dick-  Anderson,  20  Ohio  St.  281. 

erson   v.    Tillinghast,   4    Paige,    215;  30  French  v.  O'Brien,  52  How.  Pr. 

Evertson  v.   Evertson,   5   Paige,   644,  394,  citing  Weaver  v.  Barden,  49  N. 

and  cases  cited;   Weaver  v.  Barden,  Y.  286,  where  this  subject  is  elabo- 

49  N.  Y.  286.  rately    discussed    in    two    opinions, 

28  O'Brien  v.  Fleckenstein,  180  N.  reaching  diflFerent  conclusions. 
Y.  350;   73  N.  E.  30,  affi'g  86  App. 
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A  person  who  receives  a  conveyance  and  pays  nothing,  but 
simply  gives  his  bond  and  mortgage  to  secure  the  entire  considera- 
tion payable  at  a  future  day,  is  not  a  purchaser  for  a  valuable 
consideration.*^  But  a  person  in  the  possession  of  lands  under 
a  contract  of  purchase,  Vfho  has  made  payments  under  the  con- 
tract, and  has  made  valuable  improvements  upon  the  premises, 
and  who  takes  a  deed  and  surrenders  his  equitable  title,  giving  a 
purchase-money  mortgage  for  the  balance  of  the  price,  is  a  pur- 
chaser for  value  within  the  recording  act,  and  is  protected  from  a 
prior  unrecorded  mortgage.®^ 

An  unrecorded  grant  or  mortgage  has  a  preference  over  a  subse- 
quent general  assignment.^*  In  the  absence  of  proof  that  the 
mortgagor  was  insolvent  at  the  time  the  mortgage  was  executed, 
or  that  the  mortgage  was  withheld  from  record  in  pursuance  of 
an  agreement  between  the  parties,  or  with  intent  to  defraud 
creditors,  or  that  an  attempt  was  made  to  keep  its  execution 
secret,  or  that  credit  was  extended  to  the  mortgagor  upon  the 
faith  of  his  apparently  unincumbered  title.** 

§  509.  Purchase  from  one  having  notice. — A  hona  fide  purchaser 
who  records  his  deed  is  protected  by  the  recording  acts  from  all 
unrecorded  conveyances  and  mortgages  of  which  he  has  no  notice, 
even  though  his  grantor  may  have  had  notice  of  them.*^ 

§  510.  Burden  of  proof. — A  party  claiming  the  benefit  of  the 
recording  act  as  a  purchaser  in  good  faith,  has  the  burden  of 
proving  the  payment  of  consideration.*^  And  a  person  seeking  to 
charge  another  with  notice,  must  prove  that  fact.*'' 

A  deed  acknowledging  the  payment  of  the  purchase  money  is 
prima  facie  evidence  that  the  grantee  was  a  purchaser  in  good 
faith  for  a  valuable  consideration  within  the  recording  act.** 

31  Westbrook  v.  Gleason,  79  N.  Y.  Fort  v.  Burch,  5  Denio,  187;  West- 
23.  brook  v.   Gleason,  79  N.  Y.   23,   31; 

32  Westbrook  v.  Gleason,  89  N.  Y.  Decker  v.  Boice,  83  N.  Y.  215,  221; 
641.  Varick  v.  Briggs,  6  Paige,  323. 

33  Dunn  v.  O'Connor,  25  App.  Div.  36  Seymour  v.  MeKinstry,  21  W. 
73;  49  N.  Y.  Supp.  894;  Wyekoflf  v.  Dig.  77.  See  also  Withers  v.  Little, 
Kemsen,     11    Paige,    564.     See    also  56  Gal.  370. 

Nice's  Appeal,  54  Pa.  St.  200.  37  Fort  v.  Burch,  6  Barb.  60 ;  Hos- 

34  Hardin  v.  Dolge,  46  App.  Div.  kins  v.  Garter,  66  Iowa,  638;  24  N. 
416;  61  N.  Y.  Supp.  753;  Kingman  W.  249;  Jackson  v.  Reid,  30  Kan.  10; 
V.  Dunspaugh,  19  App.  Div.  549;  46  1  Pae.  308. 

N.  Y.  Supp.  602.  38  Lacustrine  Fer.  Co.  v.  L.  G,  & 

35  Wood  V.  Chapin,  13  N.  Y.  509;       Fer.    Co.,    82   N.    Y.   476;    Wood    v. 
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§  511.  Subsequent  purchasers  alone  protected. — ^When  an  ad- 
ministrator sold  land,  in  ignorance  of  an  unrecorded  mortgage 
upon  it,  for  the  purpose  of  obtaining  assets  to  pay  creditors,  un- 
der an  order  of  the  court,  it  was  held  that  while  the  purchaser  was 
protected  under  the  recording  acts,  this  did  not  relieve  the  ad- 
ministrator from  the  equitable  charge  of  the  mortgage  lien,  which 
was  directed  to  be  paid  out  of  the  proceeds  of  the  land  in  prefer- 
ence to  general  creditors.** 

Where  a  mortgagor,  with  the  intent  and  purpose  to  'defraud  his 
mortgagee  and  defeat  his  lien,  executes  a  junior  mortgage  and 
procures  it  to  be  recorded  prior  to  the  recording  of  the  prior  mort- 
gage, he  is  liable  in  damages  to  the  holder  of  the  first  mortgage. 
The  basis  of  the  action  is  the  dishonest  purpose,  the  burden  of 
proving  which  rests  upon  the  plaintiff.*** 

§  512.  The  recording  acts  protect  only  those  who  record  their 
deeds. — It  will  also  be  noted  that  no  one  is  protected  by  the  re- 
cording acts,  except  a  person  "  whose  conveyance  shall  be  first 
duly  recorded."  *^ 

NOTICE    AS    AFEEICTING    EECOEDING    ACTS. 

§  513.  What  actual  notice  is  equivalent  to  a  record The  object 

of  the  recording  acts  is  to  protect  the  vigilant,  by  affording  to 
every  purchaser  the  means  of  ascertaining  the  condition  of  the 
title  which  he  is  about  to  purchase.  An  unrecorded  deed  is  al- 
ways good  as  against  the  grantor  or  his  heirs,*^  and  also  as  against 
all  persons  who  take  title  from  the  grantor  with  actual  notice  of 
it.**     But  notice  of  a  prior  unrecorded  mortgage  subsequent  to 

Chapin,    13    N.    Y.    (3    Kern.)    509;  43  Howells  v.Hettrick,  13  App.Div. 

Jackson  v.  McChesney,  7  Cow.  360.  366;  43  N.  Y.  Supp.  183,  affi'd  160  N. 

39  Kirkpatrick  v.  CaldweU's  Adm'r,  Y.  308;  54  N.  E.  677;  Fort  v.  Burch, 
32  Ind.  299.  5  Den.  187;  Jackson  v.  Van  Valken- 

40  Graves  v.  Briggs,  6  Abb.  N.  C.  burgh,  8  Cow.  260 ;  Butler  v.  Viele, 
38.  44  Barb.  166.     See  also  Thompson  v. 

41  Fort  V.  Burch,  5  Den.  187;  Maxwell,  16  Fla.  773;  Hunt  v.  Hunt, 
Westbrook  v.  Gleason,  79  N.  Y.  23,  38  Mich.  161;  Manufacturers'  &  Me- 
rev'g  14  Hun,  245.  See  Martindale  v.  chanics'  Bank  v.  Bank  of  Pennsyl- 
Western  N.  Y.  &  P.  R.  Co.,  45  App.  vania,  7  Watts  &  Serg.  (Pa.)  335; 
Div.  328;  60  N.  Y.  Supp.  1026.  42    Am.    Dec.    240;     Kirkpatrick    v. 

42  Jackson  v.  Golden,  4  Cow.  266;  Ward,  5  Ten'n.  (B.  J.  Lea)  434.  In 
Jackson  v.  West,  10  Johns.  466;  Ohio  a  purchaser  for  value  has  su- 
Wood  V.  Chapin,  13  N.  Y.  (3  Kern.)  perior  title  to  an  unrecorded  mort- 
509.  gage  of  which  he  has  notice.    Doherty 


§  514.]  THE   EECOBDIIirG   ACTS.  417 

the  execution  and  delivery  of  a  later  mortgage  and  the  passing 
of  the  consideration  but  before  it  is  recorded  will  not  affect  the 
priority  of  the  lien  of  the  subsequent  mortgage.** 

The  recording  acts  supply  a  means  of  giving  notice,  and  all 
purchasers  are  bound  to  acquaint  themselves  with  the  facts  which 
are  spread  upon  the  public  records,  but  they  cannot,  by  doing  this, 
disregard  all  information  which  may  reach  them  from  other 
sources.  The  earlier  cases,  both  in  England  and  in  this  country, 
favored  the  doctrine  that  actual  notice,  in  order  to  be  a  substitute 
for  record  notice,  must  be  more  clear  and  distinct  than  would  be 
required  in  the  absence  of  a  recording  act,*'  but  some  later  de- 
cisions disregard  or  repudiate  the  distinction.  There  is  no  founda- 
tion in  reason  for  a  rule  which  would  require  more  evidence  to 
establish  a  want  of  good  faith  under  the  recording  acts  than  in 
any  other  case,  and  the  authorities  are  sufficient  to  show  thai 
such  distinction  is  not  uniformly  recognized  at  the  present  daj 
by  the  courts.*** 

Though  the  record  is  not  constructive  notice  of  any  fact  not  ap- 
pearing on  it,  an  inspection  of  the  record  will  be  actual  notice  and 
may  suggest  inquiries  which  will  charge  a  purchaser  with  notice.*'' 

§  514.  Constructive  notice. — Notice  is  of  two  kinds,  actual  and 
constructive.  Actual  notice  embraces  all  degrees  and  grades  of 
evidence  from  the  most  direct  and  positive  proof  to  the  slightest 
circumstance  from  which  a  jury  would  be  warranted  in  inferring 
notice.  It  is  a  mere  question  of  fact,  and  is  open  to  every  species 
of  legitimate  evidence  which  may  tend  to  strengthen  or  impair 
the  conclusion.  Constructive  notice,  on  the  other  hand,  is  a 
legal  inference  from  established  facts,  and,  like  other  legal  pre- 
sumptions, does  not  admit  of  dispute.  "  Constructive  notice," 
says  Judge  Stoey^  "  is  in  its  nature  no  more  than  evidence  of 
notice,  the  presumption  of  which  is  so  violent  that  the  court  will 
not  even  allow  of  its  being  controverted."  *®  A  recorded  deed 
is  an  instance  of  constructive  notice.     It  is  of  no  consequence 

V.  Stimmel,  40  Ohio  St.  294;   Bloom  46  Williamson  v.  Brown,  15  N.  Y. 

V.  Noggle,  4  Ohio  St.  55.  354,  358;  Tuttle  v.  Jackson,  6  Wend. 

44  Constant  v.  University  of  213;  Jackson  v.  Post,  15  Wend. 
Rochester,  133  N.  Y.  640;  31  N.  E.  588;  Grimstone  v.  Carter,  3  Paige, 
26.  421. 

45  Dey  v.  Dunham,  2  Johns.  Ch.  47  Musgrove  v.  Bonser,  50  Oreg. 
182;    Jackson  v.  Van  Valkenburg,   8  313;   20  Am.  R.  737. 

Cow.  260;  Riley  V.  Hoyt,  29  Hun,  114.  48  Story's  Eq.  Jur.  §  399. 
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whether  the  second  purchaser  has  actual  notice  of  the  prior  deed 
or  not.  He  is  bound  to  take,  and  is  presumed  to  have,  the  requi- 
site notice.  So,  too,  notice  to  an  agent  is  constructive  notice  to  the 
principal,  and  it  would  not  in  the  least  avail  the  latter  to  show 
that  the  agent  had  neglected  to  communicate  the  fact.*®  But 
where  the  same  agent  conducted  the  negotiations  for  two  mort- 
gagees, and  the  last  mortgage  executed  was  first  recorded,  it  was 
held  that  the  owner  of  such  mortgage  was  not  bound  by  his  agent's 
knowledge  of  the  prior  lien,  unless  the  agent  recollected  the  fact 
that  there  was  a  prior  outstanding  mortgage  when  he  procured  the 
execution  of  the  second,  and  that  the  burden  of  proving  such 
recollection  rests  upon  the  plaintifF.^"  In  such  cases,  the  law  im- 
putes notice  to  the  party,  whether  he  has  it  or  not.  Legal  or 
implied  notice,  therefore,  is  the  same  as  constructive  notice,  and 
cannot  be  controverted  by  proof.^^ 

§  515.  Notice  to  put  upon  inquiry — If  direct  and  actual  notice 
be  given  to  the  purchaser  of  the  very  fact  of  the  existence  of  the 
prior  conveyance,  and  of  all  the  rights  which  were  acquired  un- 
der it,  as,  for  instance,  by  showing  to  him  the  conveyance  itself, 
there  can  be  no  difficulty  in  charging  him  with  the  consequences 
if  he  assumes  to  disregard  the  existence  of  equities  which  are  so 
plainly  exhibited  to  him.  But  actual  notice  is  seldom  so  full  and 
satisfactory  as  to  furnish  all  the  details  which  a  purchaser  would 
desire  to  know,  and  it  is  sometimes  so  vague  as  merely  to  suggest 
the  possibility  of  the  existence  of  a  previous  conveyance.  It  is 
not  necessary  to  show  express  notice  of  the  particular  instrument, 
but  notice  of  aq^  fact  calculated  to  put  a  party  upon  inquiry  is, 
in  the  absence  of  explanation,  sufiicient  to  charge  him  with  notice 
of  all  instruments  which  an  inquiry  would  have  disclosed.  The 
degree  of  notice  required  is,  in  the  language  of  the  authorities, 
such  as  "  would  lead  any  honest  man  using  ordinary  caution  to 
make  further  inquiries."  '^ 

49  May  v.  Borel,  12  Cal.  91;  Chase  52  Reed  v.  Gannon,  50  N.  Y.  345, 
V.  Welsh,  45  Mich.  345;  7  N.  W.  895;  349;  Howard  Ins.  Co.  v.  Halsey,  8 
Spielman  v.  Kliest,  36  N.  J.  Eq.  199.  N.    Y.     (4     Seld.)     275;     Pitney    v. 

50  Constant  v.  University  of  Leonard,  1  Paige,  461 ;  Hawley  v. 
Rochester,  133  N.  Y.  640;  31  N.  E.  Cramer,  4  Cow.  717;  Jackson  v.  Cad- 
26.  well.  Cow.  622;  Tuttle  v.  Jackson,  6 

51  Per  Seldon,  J.,  in  Williamson  Wend.  213;  Albany  Exchange  Sav- 
V.  Brown,  15  N.  Y.  354.  See  article  ings  Bank  v.  Brass,  59  App.  Div. 
29  Alb.  L.  J.  244.  370;  69  N.  Y.  Supp.  391. 
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§  516.  Degree  of  inquiry  required. — The  cases  received  a  care- 
ful examination  by  Judge  Selden,  in  Williamson  v.  Brown  (15 
N.  Y.  354,  362),  and  he  stated  the  true  doctrine  on  this  subject 
to  be,  "  that  where  a  purchaser  has  knowledge  of  any  fact  suf- 
ficient to  put  him  on  inquiry  as  to  the  existence  of  some  right  or 
title  in  conflict  with  that  he  is  about  to  purchase,  he  is  presumed 
either  to  have  made  the  inquiry  and  ascertained  the  extent  of 
such  prior  right,  or  to  have  been  guilty  of  a  degree  of  negligence 
equally  fatal  to  his  claim  to  be  considered  a  bona  fide  purchaser. 
This  presumption,  however,  is  a  mere  inference  of  fact,  and  may 
be  repelled  by  proof  that  the  purchaser  failed  to  discover  the 
prior  right,  notwithstanding  the  exercise  of  proper  diligence  on 
his  part."  ^*  In  the  same  case  Judge  Paige  states  the  rule  as 
follows :  "  A  party  in  possession  of  certain  information  will  be 
chargeable  with  a  knowledge  of  all  facts  which  an  inquiry  sug- 
gested by  such  information,  prosecuted  with  due  diligence,  would 
have  disclosed  to  him."  ^*  In  Howard  Ins.  Co.  v.  Halsey  (4 
Sand.  578),  Judge  Dtjek  states  the  rule  as  follows:  "  The  rule 
of  law  that  must  govern  us  is  as  inflexible  as  it  is  just,  that  he 
who  is  bound  to  inquire  before  the  performance  of  an  act,  by 
which  he  has  reason  to  believe  that  the  rights  of  others  may  be 
affected,  is  chargeable  with  a  knowledge  of  all  the  facts  that  an 
inquiry  properly  made  would  have  disclosed  to  him."  In  Flagg 
v.  Mann  (2  Sumner,  554),  Judge  Stoey  states  the  rule  as  fol- 
lows :  "  If  he  does  not  inquire,  he  is  bound  in  the  same  manner 
as  if  he  had  inquired  and  had  positive  notice  of  the  title  of  the 
party  in  possession." 

In  Be.ed  v.  Gannon  (50  'N.  T.  345),  a  trust  deed  of  certain 
chattels  was  executed  by  a  husband  for  the  benefit  of  his  wife, 
from  whom  he  was  separating,  in  which  he  covenanted  to  pay 
"  any  lien,  mortgage,  or  incumbrance,  of  whatever  kind  or  de- 
scription, existing  on  the  same,"  within  a  specified  time.  This 
was  held  to  be  sufficient  to  put  the  trustee  upon  inquiry  as  to  the 
extent  and  description  of  the  existing  incumbrances  referred  to, 
and  to  charge  him  with  notice  of  them. 

In  Ellis  V.  Horrman  (90  IST.  Y.  466),  the  authorities  were  elabo- 
rately examined  by  Judge  Teacy,  and  a  purchaser  of  real  estate 

53  See  also  Reed  v.  Gannon,  50  sey,  4  Sand,  575 ;  Kennedy  v. 
N.  Y.  345,  350.  Greene,  3  Mylne  &  Kees,  699. 

54  Citing  Howard  Ins.  Co.  v.  Hal- 
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was  held  bound  by  knowledge  of  a  vendor's  lien  from  statements 
made  to  him  by  the  person  from  whom  he  purchased  to  the 
effect  that  she  "  had  to  pay  $500  on  the  place  now."  This  was 
held  to  be  sufficient  to  notify  him  that  there  was  a  vendor's  lien 
and  to  put  him  upon  inquiry  as  to  its  extent. 

One,  who,  with  knowledge  that  a  mortgage  upon  the  property 
had  been  given,  which  was  not  filed,  makes  a  loan  relying  on  the 
statement  of  the  mortgagor  that  such  mortgage  had  been  paid, 
or  upon  an  examination  of  the  record  without  inquiry  of  the 
mortgagee  as  to  its  payment  or  satisfaction,  is  not  a  subsequent 
mortgagee  in  good  faith  and  is  not  entitled  to  the  property  as 
against  the  prior  mortgage  or  his  bailee.®* 

§  517.  The  notice  which  will  put  a  party  upon  inquiry  must  be 
actual  notice.*"®  A  purchaser  is  bound  by  the  constructive  notice 
furnished  by  the  public  records,  but  he  is  never  constructively 
put  upon  inquiry  by  them.  He  may  get  actual  notice  of  facts  by 
papers  which  are  irregular  or  defective  in  their  execution  when  he 
Inspects  and  examines  the  copies  of  them  in  the  books  in  the 
clerk's  office,  and  knowledge. so  acquired  may  put  Jiim  upon  in- 
quiry, but  he  is  not  legally  chargeable,  under  the  recording  acts, 
with  knowledge  of  any  fact  except  those  which  the  records  disclose. 
The  object  of  recording  deeds  is  not  to  suggest  inquiries,  but  to 
answer  them.®'^ 

Notice  may  be  given  to  the  purchaser,  or  to  his  agent  or  attorney 
in  the  special  transaction,^*  but  while,  as  a  rule,  i^:  is  true  that 
the  knowledge  of  the  attorney  is  the  knowledge  of  his  client,  the 
principle  does  not  apply  where  the  attorney  is  himself  the  bor- 
rower.''^ 

•Where  a  conveyance  or  mortgage  is  good  for  want  of  notice  of 
a  prior  unrecorded  incumbrance,  it  canpot  be  affected  by  subse- 
quent notice  of  it.  Persons  taking  title  under  the  grantee  or  mort- 
gagee will  be  protected,  no  matter  what  notice  they  may  have  had, 
for  it  would  be  idle  to  pronounce  a  title  valid  which  would  not  be 
equally  valid  when  transferred  to  a  new  ovsTner.®** 

55  Goodwin  v.  Bayerle,  18  Misc.  E.  58  Haywood  v.  Shaw,  16  How.  Pr. 
62;   41  N.  Y.  Supp.  20.  119. 

56  See  article  in  29  Alb.  L.  J.  244.  59  The  Hope  Fire  Ins.  Co.  v.  Cam- 

57  Frost  V.  Beekman,  1  Johns.  Ch.  brelling,  1  Hun,  493. 

288,  affi'd  18  Johns.  544;  Thomson  v.  60  Cook  v.  Travis,  22  Barb.   338; 

Wilcox,  7  Lans.  376;  Eiley  v.  Hoyt,  Jackson  v.  Given,  8  Johns.  137; 
29  Hun,  114.  Jackson  v.  McChesney,  7  Cow.  360; 
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§  518.  Possession  as  notice — As  a  general  rule,  the  law  regards 
tlie  actual  occupancy  of  land  as  equivalent  to  notice  to  all  per- 
sons dealing  with  the  title,  of  the  claim  of  the  occupant.*^  But 
this  is  not  an  absolute  proposition  which  is  to  be  taken  as  true  in 
all  possible  relations.  The  circumstances  known  may  be  such 
that  the  occupancy  will  not  suggest  to  a  purchaser  an  inquiry  into 
the  title  or  claim  under  which  it  may  be  held;  and  where  the  in- 
quiry may  be  omitted  in  good  faith  and  in  the  exercise  of  ordinary 
prudence,  no  one  is  bound  to  make  it.  Possession  out  of  the 
vendor  and  in  another  person  only  suggests  an  inquiry  into  the 
claims  of  the  latter.  Ordinarily  that  inquiry  should  be  made,  be- 
cause it  evinces  bad  faith  or  gross  neglect  not  to  make  it.  But 
the  question  in  such  cases  is  one  of  actual  notice,  and  such  notice 
will  be  imputed  to  a  purchaser  only  where  it  is  a  reasonable  and 
just  inference  from  the  visible  facts.  He  cannot  wilfully  close 
his  eyes  and  then  allege  good  faith,  nor  can  he  pause  in  the  ex- 
amination where  the  facts  made  known  to  him  plainly  suggest  a 
further  inquiry  to  be  pursued.  The  adjudged  cases  which  have 
been  the  most  carefully  considered,  do  not  carry  the  doctrine  of 
notice,  as  implied  or  inferred  from  circumstances,  further  than 
is  here  indicated.^' 

The  possession  which  will  be  equivalent  to  actual  notice  to  a 
subsequent  purchaser,  must  be  an  actual  open  and  visible  occupa- 
tion inconsistent  with  the  title  of  the  apparent  owner  by  the 
record;  not  equivocal,  occasional,  or  for  a  special  and  temporary 
purpose.     Constructive  possession  will  not  suffice.®^ 

Lacustrine  Fer.  Co.  v.  L.  G.  and  Fer.  96  Pa.  St.  489;   Perkins  v.  West,  55 

Co.,   82   N.   Y.   476,   483;    Griffith  v.  Vt.  265;   Le  Neve  v.  Le  Neve,  Amb. 

Griffith,  9  Paige,  315.  436;  2  Lead  Cas.  in  Eq.  4th  Am.  Ed. 

eiNoyes    v.    Hall,    97    U.    S.    34,  180;  Holmes  v.  Powell,  8  De  6.  M.  & 

Pique     V.     Arendale,     71     Ala.     91;  W.  572;  Wade  on  Notice  §§  273-306. 

Brunson    v.    Brooks,    68    Ala.    248 ;  62  Comstock,  J.,  In  Cook  v.  Travis, 

Clevinger    v.     Eoss,     109     111.     349;  20  N.  Y.  400;    Phillips  v.  Owen',  99 

Coari   v.    Olsen,    91    111.   273;    Weis-  App.  Div.  19;  90  N.  Y.  Supp.  947;  15 

burger  v.  Wisner,  55  Mich.  246;   21  Ann.     Cas.     361.     See     Trustees     of 

N.    W.    331;    Allen    v.    Caldwell,    55  Union  College  v.  Wheeler,   61   N.  Y. 

Mich.  8;  20  N.  W.  692;  Morrison  v.  88;    Flagg  v.    Mann,   2    Sumn.   555; 

March,    4     Minn.     422;     Ranney    v.  Hewes  v.   Wiswall,   8   Greenl.    (Me.) 

Hardy,    43    Ohio    St.    157;    1    N.    E.  94;    McMeehan    v.    Griffing,    3    Pick. 

523;    Bank   v.    Sa'wyer,    38    Ohio    St.  (Mass.)    156;    Scott  v.  Gallagher,   14 

339;    Cunningham  v.   Buckingham,   1  Serg.  &  R.  (Pa.)  333;  Jones  v.  Smith, 

Ohio  St.  264;  Rowe  v.  Ream,  105  Pa.  1  Hare  43. 

St.   543;    Hottensteiu   v.    Lerch,    104  63  Brown    v.    Volkenning,    64    N. 

Pa.   St.   454;    Berryhill  v.   Kirchner,  Y.  76,  83;  Page  v.  Waring,  76  N.  Y, 
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Where  the  owner  and  occupant  of  a  house  and  lot  conveyed  the 
same  to  her  son,  and  took  back  a  lease  for  her  life,  and  there  was 
no  change  in  the  possession,  and  the  conveyance  was  recorded,  but 
the  lease  was  not,  it  was  held  that  the  possession  of  the  mother 
was  no  notice  of  her  rights  to  a  mortgagee  of  the  son.'*  So,  the 
residence  of  a  wife  on  lands  with  her  husband  is  no  notice  to  pur- 
chasers from  him  that  she  claims  rights  in  them.®' 

§  519.  Notice  to  an  agent  is  for  some  purposes  deemed  equiv- 
alent to  notice  to  the  principal.  But  to  have  it  operate  in  this 
way,  the  agency  must  be  of  such  a  nature  as  to  make  it  the  duty 
of  the  agent  to  communicate  the  information  to  his  principal.®* 
Notice  to  an  attorney  employed  to  examine  a  title  of  a  defect  in 
it  would  be  as  operative  as  if  it  were  given  to  his  principal,®'^  and 
the  rule  will  embrace  other  agents,®*  But  in  all  these  cases  notice 
to  bind  the  principal  should  be  notice  in  the  same  transaction  or 
negotiation;  for  if  the  agent,  attorney,  or  counsel  was  employed 
in  the  same  thing  by  another  person  or  in  another  business  or 
affair,  and  at  another  time,  since  which  he  may  have  forgotten 
the  facts,  it  would  be  unjust  to  charge  his  present  principal  on 
account  of  such  a  defect  of  memory.®^ 

A  principal  with  knowledge  of  facts  derogatory  to  the  title 
which  he  is  about  to  purchase  cannot  protect  himself  by  the  em- 
ployment of  an  agent  who  is  ignorant  of  them.'^" 

§  520.  Recitals  in  conveyances. — A  grantee  is  ordinarily  charge- 
able with  notice  of  the  stipulations  and  recitals  of  the  conveyances 

463;  Moyer  v.  Hinman,  13  N.  Y.  180.  517;    Ingalls    v.    Morgan,    10    N.    Y. 

See  also  Noyes  v.  Hall,  97  U.  S.  34;  178.     See  also  Bauer  v.  Pierson,  46 

Smith  V.  Jackson,  76  111.  254;  Cabeen  Cal.  293. 

V.  Breckenridge,  48  111.  91;  Greer  v.  68  Bank  of  the   United   States   v. 

Higgins,    20    Kan.    420;    Atwood    v.  Davis  2  Hill,  451;   Dillon  v.  Ander- 

Bearss,  47  Mich.  72;   10  N.  W.  112;  son,  43  N.  Y.  231;  The  Bank  for  Sav- 

Bingham  v.  Kirkland,  34  N.  J.  Eq.  ings  v.  Frank,  45  N.  Y.  Supr.  Ct.  E. 

229;  Meehan  v.  Williams,  48  Pa.  St.  404;    Kendall   v.    Niebur,    45    N.    Y. 

238;  Ely  V.  Wilcox,  20  Wis.  523;  Ar-  Supr.  Ct.  E.  542,  affi'd  46  N.  Y.  Supr. 

tide  in  29  Alb.  L.  J.  265.  Ct.    R.   544;    87   N.  Y.   1.    See  also 

64  Staples  v.  Eenton,  5  Hun,  172.  The      Distilled      Spirits,      11      Wall. 

65Paulus  V.  Latta,  93  Ind.  34.  (U.  S.)    356;   Eobinson  v.  Pebworth, 

66  Bierce    v.    Eed    Bluflf,    31    Cal.  71  Ala.  240. 

160;  Fairfield  Savings  Bank  v.  Chase,  69  1   Story  Eq.  Jr.  §  408;  Yerger 

72  Me.  226;   39  Am.  Eep.   319,  322,  v.  Barz,  56  Iowa,  77;  8  N.  W.  769. 

note;    Drake  v.  Barker,   54  Vt.   372.  70 Murphy  v.  Nathans,  46  Pa.  St. 

67  Constant   v.    American    Baptist  508. 
Home  Mission  Society,  3  How.  N.  S. 
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under  whicli  lie  claims  title,  and  if  the  premises  are  expressly  de- 
clared to  be  subject  to  a  specified  mortgage,  he  may  not  defeat  the 
claims  of  the  mortgagee  because  such  mortgage  was  not  recorded.''- 
Upon  the  same  principal  a  second  mortgagee  takes  subject  to  a 
prior  unrecorded  mortgage  expressly  referred  to  in  the  deed  to 
his  grantor  and  excepted  therefrom.''^  It  has  also  been  said  that 
if  there  is  anything  contained  in  any  deed  or  record  constituting 
a  part  of  the  chain  of  title  "which  a  prudent  purchaser  ought  to 
examine,  to  induce  an  inquiry  in  the  mind  of  an  intelligent  per- 
son, he  is  chargeable  with  notice  of  the  facts  so  contained,''^  and 
some  early  cases,  and  particularly  some  English  cases,  carry  this 
doctrine  to  an  extreme  length.'^*  But  the  principles  upon  which 
our  recording  acts  are  based  require  that  the  notice  of  a  pur- 
chaser shall  be  limited  to  the  facts  actually  spread  out  upon  the 
public  records.  For,  as  has  been  said  before,  the  function  of  a 
record  is  not  to  suggest  inquiries,  but  to  answer  them.''®  A  pur- 
chaser is  bound  to  note  the  exceptions  and  reservations  from  his 
title  contained  in  earlier  deeds,  but  inquiries  outside  of  the  records 
are  not  required  unless  the  omission  to  make  them  can  be  said  to 
amount  to  bad  faith.  So  it  has  been  held  that  a  purchaser  will  not 
be  charged  with  notice  of  an  unrecorded  mortgage  merely  because  a 
previous  conveyance  recites  that  the  premises  are  subject  to  a  mort- 
gage of  a  certain  amount,  but  without  disclosing  the  name  either  of 
the  mortgagor  or  the  mortgagee.'^®  And  it  has  been  held  that  the 
recital  of  an  unrecorded  deed  in  a  mortgage  does  not  operate  un- 
der the  recording  acts  as  notice  of  that  deed.''' 

§  521.  The  mere  silence  of  a  mortgagee  who  has  recorded  his 
mortgage,  when  he  is  present  at  the  execution  of  a  subsequent  con- 
veyance or  mortgage,  is  not  suificient  to  affect  his  right,  unless 
that  silence  was  intentional  and  for  the  purpose  of  deception. 

71  Garrett  v.  Fuckett,  15  Ind.  485;  sey,  8  N.  Y.  271;  Green  v.  Slayter,  4 
Howard    v.    Chase,    104    Mass.    249;       Johns.  Ch.  38. 

Kitchell    V.    Mudgett,    37    Mich.    81;  75  Frost  v.  Beekmall,  1  Johns.  Ch. 

Eoss  V.  Worthington,  11  Minn.  438.  288,  affi'd  18  Johns.  344. 

72  Baker  v.  Mather,  25  Mich.  51.  76  Crofut  v.   Wood,   3   Hun,   571; 

73  Cambridge  Valley  Bank  v.  Be-  Jackson  v.  Davis,  18  Johns.  7. 
lano,  48  N.  Y.  327,  336.  77  Todd  v.   Eighrine,  4  App.  Div. 

74;Brisco   v.    Earl   of    Banbury,    1  9;  38  N.  Y.  Supp.  304;  People's  Trust 

Ch.  Ca.  287;   Coppin  v.  Fernyhough,  Co.  v.  Tonkonogy,  144  App.  Div.  333; 

2  Bro.  C.  C.  291;  Hope  v.  Liddell,  21  128  N.  Y.  Supp.  1055. 
Beav.  183;  Howard  Ins.  Co.  v.  Hal- 
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That  inference  is  not  to  be  drawn  from  silence  alone,  but  from 
the  operation  of  our  recording  acts.  There  must  be  active  fraud 
charged  and  proved,  such  as  false  representations  or  denial  upon 
inquiry,  or  artful  assurances  of  good  title,  or  deceptive  silence 
when  information  is  asked.  The  burden  of  the  charge  and  of 
the  proof  lies  upon  the  purchaser.  He  must  make  out  the  fraud, 
and  the  mortgagee  is  to  be  presumed  innocent  until  proved  to  be 
guilty.^8 

Where  a  mortgage  was  duly  executed  and  recorded  and  the 
mortgaged  premises  were  subsequently  sold  at  sheriff's  sale  on 
a  judgment  subsequent  to  the  recording  of  the  mortgage,  and 
the  mortgagee  was  present  at  the  sheriff's  sale  and  kept  silent 
in  respect  to  his  mortgage,  it  was  held  that  he  was  not  estopped 
from  asserting  his  prior  claim.''* 

EECOEDING   ASSIGNMEJiTTS   OF    MOETGAGES. 

§  622.  Before  the  passage  of  the  Revised  Statutes,  an  assignment 
of  a  mortgage  might  be  recorded,  and  the  record  was  evidence,*" 
but  it  was  not  required  to  be  recorded;  and  on  the  principle  that 
the  law  will  not  intend  that  to  be  known  for  the  existence  of  which 
there  is  no  legal  necessity,  it  was  held  that  the  recording  of  an 
assignment  of  a  mortgage  did  not  amount  to  constructive  notice.*' 

§  523.  Under  the  provisions  of  the  Revised  Statutes  the  prin- 
ciples of  the  recording  acts  were  extended  to  an  assignment  of  a 
mortgage  of  an  interest  in  real  estate ;  and  it  was  determined  that 
the  assignment  of  a  mortgage  of  real  estate  was  a  "  conveyance  " 
within  the  meaning  of  those  acts.  This  has  remained  the  law 
since  that  time.  The  record  of  such  an  assignment  is  construc- 
tive notice  thereof  to  all  subsequent  assignees  of  the  mortgage 
who  purchase  it  from  the  assignors;  and  unless  such  assignment 
is  recorded,  it  will  be  invalid  as  against  a  subsequent  assignee  or 
purchaser  of  the  mortgage  in  good  faith  and  without  notice,  whose 
assignment  shall  be  first  duly  recorded.*^     It  ig^  however,  pro- 

78  Brinckerhoff     v.      Lansing,     4  81  James  v;  Morey,  2  Cow.  246. 
Johns.    Ch.    65;    Eiee   v.   Dewey,    54  82  Vanderkemp     v.      Shelton,      11 
Barb.  455.     See  also  Fisher's  Ex'r  v.  Paige,  28;  Belden  v.  Meeker,  2  Lans. 
Mossman,  11  Ohio  St.  42.  470,    affi'd    47    N.    Y.    307;    Fort   v! 

79  Fisher's  Ex'r  v.  Mossman,  11  Burch,  5  Den.  187;  Williams  v. 
Ohio  St.  42.  Birbeok,    HofF.    Ch.    359;    New    York 

SO  Roberts  v,  Jackson,  1  Wend.  Life  Ins.  &  Trust  Co.  v.  Smith  2 
485.  Barb.  Ch.  82;   Purdy  v.  Huntington, 
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vided  that  "  the  recording  of  an  assignment  of  a  mortgage  is  not 
in  itself  a  notice  of  such  assignment  to  a  mortgagor,  his  heirs 
or  personal  representatives,  so  as  to  invalidate  a  payment  made 
by  either  of  them  to  the  mortgagee."  ^*  This  provision  has  no 
application  to  an  action  by  the  purchaser  of  mortgaged  premises  to 
remove  the  cloud  of  a  recorded  assignment  of  the  mortgage  where, 
although  the  mortgagee  had  undertaken  to  satisfy  the  mortgage 
after  its  assignment  and  before  the  plaintiff's  purchase  of  the 
premises,  there  is  no  evidence  that  the  mortgagor  made  any  pay- 
ment to  the  mortgagee,  or  gave  him  any  consideration,  for  the 
satisfaction  of  the  mortgage.^* 

§  524.  The  recording  of  the  assignment  is  notice,  therefore,  to 
subsequent  assignees  of  the  mortgage  in  good  faith  and  for  a 
valuable  consideration.  It  is  not  notice  to  the  mortgagor,  or  his 
heirs  or  personal  representatives,  for  the  purpose  of  invalidating 
payments  made  by  them,  or  either  of  them,  to  the  mortgagee ;  ** 
but  it  is  notice  to  subsequent  grantees  of  the  mortgagor,*®  and  it 
may  also  be  questionable  as  to  whether  it  is  not  for  certain  pur- 
poses notice  to  the  mortgagor  himself.  In  some  cases  the  state- 
ment has  been  broadly  made  that  it  is  notice  only  to  subsequent 
assignees  of  the  mortgage ;  ®^  but  this  notion  has  been  distinctly 
overruled.**  It  is  notice  to  all  persons,  save  as  excepted  by  the 
statute.*®  On  the  other  hand,  it  has  been  determined  that  the 
record  of  an  assignment  is  notice  to  a  purchaser  at  a  foreclosure 
under  a  prior  mortgage,  and  that  if  the  assignee  is  not  made  a 
party,  his  claim  will  not  be  barred  by  the  sale.®"     It  has  also 

46  Barb.  389;   The  Trustees,  etc.,  v.  205  N.  Y.  105;  Pettus  v.  McGowan, 

Wheeler,  59  Barb.   585 ;    Campbell  v.  37  Hun,  409. 

Vedder,  3  Keyes,  174;  Purdy  v.  Hunt-  86  Brewster  v.  Games,   103  N.  Y. 

ington,  42  N.  Y.   334;   Westbrook  v.  556;  9  N.  E.  323;  35  Alb.  L.  J.  95. 

Gleason,  79  N.  Y.  23.  87  Greene   v.    Warnick,    64   N.    Y. 

Written  instrument  extending  time  220;  Crane  v.  Turner,  67  N.  Y.  437; 

for  payment   of  a  mdltgage  and   re-  Reed  v.  Marble,  10  Paige,  409;  Camp- 

ducing  rate  of  interest  thereon  is  a  bell  v.  Vedder,  3  Keyes,  174;   Purdy 

conveyance.     Weideman    v.    Zielinski,  v.    Huntington,    42   N.    Y.    334;    The 

102  App.  Div.  163;   92  N.  Y.  Supp.  New  York  Life  Ins.  &  Trust  Co.  v. 

493.  Smith,    2    Barb.    Ch.    82;     Hoyt    v. 

83  Real  Prop.  Law  §  324;   1  R.  S.  Hoyt,  8  Bosw.  511;   Gillig  v.  Maass, 

763,  §  41.     See  Van  Keuren  v.  Cor-  28  N.  Y.  191. 

kins.  66  N.  Y.  77,  affi'g  4  Hun,  129.  88  Decker  v.  Boice,  83  N.  Y.  214, 

84Larned  v.  Donovan,   155  N.  Y.  221. 

341 ;  49  M.  E.  942.  89  Viele  v.  Judson,  82  N.  Y.  32. 

85  Assets  Realization  Co.  V.  Clark,  90  Vanderkemp     v.     Shelton,     11 
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been  held  that  an  assignment  of  a  mortgage,  duly  recorded,  is 
constructive  notice,  as  against  a  grantee  of  the  mortgagor,  that  the 
mortgagee  can  no  longer  deal  with  the  mortgage  interest;  and 
that  a  subsequent  discharge  or  release  of  the  lien  of  the  mortgage 
executed  by  him  is  invalid.®^ 

It  has  been  asserted  that  the  record  of  an  assignment  of  a  mort- 
gage is  notice  to  all  the  world  except  the  mortgagor,  his  heirs  and 
personal  representatives ;  ®^  and  this  doctrine  seems  to  be  sustained 
by  the  more  recent  decisions.^^  So  the  record  of  the  assignment 
of  a  mortgage  is  notice  to  all  persons  of  the  assignee's  rights  as 
against  any  subsequent  acts  of  the  mortgagee  affecting  the  mort- 
gage, and  protects  the  assignee  against  a  subsequent  unauthorized 
discharge  of  the  mortgage  by  the  mortgagee,®*  and,  where  a  bank- 
rupt, having  no  actual  notice  that  the  mortgage  given  by  him  had 
been  assigned,  scheduled  the  original  mortgagee  as  the  creditor, 
his  discharge  in  bankruptcy  is  a  defense  to  an  action  upon  the  ac- 
companying bond.®" 

The  recording  of  an  assignment  of  a  mortgage  is  notice  to  a 
purchaser  of  the  equity  of  redemption,  and  payments  made  by 
him  to  the  assignor  after  the  assignment  are  invalid  and  do  not 
bind  the  assignee.®®  The  assignee  of  a  recorded  mortgage  upon 
real  estate  which  was  conveyed  by  the  mortgagor  to  the  mortgagee 
after  an  assignment  of  the  mortgage,  has  a  valid  lien  as  against 
a  purchaser  of  the  land  from  the  mortgagee  who  took  without 
notice  of  the  assignment,  notwithstanding  the  conveyance  to  the 
mortgagee  as  well  as  the  conveyance  from  the  mortgagee  to  the 
purchaser  were  recorded  before  the  assignment  was  placed  on 
record.®'^ 

§  525.  To  what  extent  recording  assignment  protects  assignee. — ■ 
The  bona  fide  purchaser  of  a  mortgage  who  procures  the  assign- 
Paige,    28,    approving    Clarke,    321        Smyth    v.    Knickerbocker    Life    Ins. 
Moore  v.  Sloan,  50  Barb.  442;  Pickett       Co.,  84  N.' Y.  5«9. 
V.  Barron,  29  Barb.  505;  Winslow  v.  94  Larned  v.  Donovan,   155  N.  Y. 

McCall,  32  Barb.  241;  Ely  v.  Scofield,      341;  49  N.  E.  942. 
35  Barb.  330.  95  Mueller  v.  Goerlitz,  53  Misc.  E. 

91  Belden  v.  Meeker,  47  N.  Y.  307;       53;  103  N.  Y.  Supp.  1037. 

2     Lans.    470;     Smyth '  v.    lOiicker-  96  Brewster  v.  Carnes,   103  N.  Y. 

bocker  Life  Ins.   Co.,  21   Hun,  241;  556;  9  N.  E.  323;  35  Alb.  L.  J.  95. 

Heilbrun  v.  Hammond,  13  Hun,  474.  97  Curtis  v.  Moore,  152  N.  Y.  159; 

92  Ely  v.  Scofield,  35  Barb.  330.  46  N.  E.  168. 

93  Decker  v.  Boiee,  83  N.  Y.  215; 
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ment  to  him  to  be  properly  recorded,  is  protected  by  the  record- 
ing acts  as  against  previous  unrecorded  releases,  or  agreements  to 
release,  executed  by  his  assignor.^* 

The  purchaser  of  a  recorded  mortgage,  without  actual  notice 
of  a  prior  unrecorded  mortgage,  obtains  priority,  and  this  rule 
prevails  notwithstanding  the  party  from  whom  he  purchased  had 
notice.-'  The  recording  of  the  assignment  of  a  mortgage  is  suf- 
ficient to  sustain  a  finding  that  it  was  delivered  to  the  assignee.^ 

§  526.  Assignment  is  a  "  conveyance." — An  assignee  in  good 
faith,  and  for  a  valuable  consideration,  of  a  recorded  mortgage 
gets  no  preference  over  an  unrecorded  deed  or  mortgage  by  reason 
of  such  record  of  the  assigned  mortgage,  when  the  mortgagee  or 
assignor  himself  could  not  claim  it  in  consequence  of  having  had 
notice,  or  by  reason  of  any  other  equity.^  The  contrary  rule, 
which  was  declared  in  Jackson  v.  Yan  VaUcenhurgh  (8  Cow.  260), 
under  the  former  statute,  cannot,  in  view  of  the  decisions  under 
the  Eevised  Statutes,  be  regarded  as  any  longer  in  force.*  But 
it  does  not  follow  that  an  assignee  of  a  mortgage  does  not  gain 
a  preference  over  an  unrecorded  mortgage  by  reason  of  the  prior 
recording  of  his  assignment.  An  assignment  of  a  mortgage  is 
"  conveyance  "  within  the  recording  act.  An  assignee,  therefore, 
whose  assignment  is  first  recorded,  and  who  takes  his  assignment 
in  good  faith  and  for  a  valuable  consideration,-  is  protected  against 
all  unrecorded  mortgages  which  are,  as  to  him,  by  the  express 
terms  of  the  statute,  void.  The  assignee  in  good  faith  and  for 
value  of  a  mortgage,  by  recording  his  assignment  may,  in  this 
way,  gain  priority  over  a  prior  unrecorded  mortgage,  although  it 
could  not  be  claimed  by  his  assignor." 

So,  where  a  mortgage  was  assigned  and  the  assignment  was  re- 
corded, a  release  subsequently  executed  by  the  mortgagee  was  held 
of  no  force,  and  the  mortgagor's  grantee  was  not  permitted  to 

98  St.  John  V.  Spaulding,  1  N.  Y.  App.  Div.  271;   83  N.  Y.  Supp.  225, 

Sup.    (T.  &  C.)    483.  affi'd  177  N.  Y.  524;  69  N.  E.  1132. 

1  Jackson  v.  Eeid,  30  Kans.  10;  1  3  Decker  v.  Boiee,  83  N.  Y.  215, 
Pac.  308;  Morse  v.  Curtis,  140  Mass.  219;  Fort  v.  Burch,  5  Den.  187; 
112;   2  N.  E.'  929;   Glidden  v.  Hunt,  Westbrook  v.  Gleason,  79  N.  Y.  23. 

41  Mass.  221;    Trull  v.  Bigelow,   16  4  Per   Andrews,   J.,   in   Decker   v. 

Mass.  406;   Mott  v.  Clark,  9  Pa.  St.  Boice,  83  N.  Y.  215,  219. 

399;  Wade  on  Notice,  §§  241,  262.      '  5  Decker  v.   Boice,   83   N.  Y.   215, 

2  Van    Gaasbeek,    v.     Staples,    85  affi'g  19  Hun,  152;  overruling  Crane 

V.  Turner,  67  N.  Y.  437. 
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show  that  such  release  was  executed  in  pursuance  of  a  parol 
agreement  contemporaneous  with  the  mortgage.' 

The  apparent  owner  of  record  of  a  mortgage  may  execute  a 
certificate  competent  to  discharge  it,  notwithstanding  the  fact  that 
he  has  executed  and  delivered  an  assignment  which  has  not  been 
recorded.  If  this  is  done,  a  new  mortgage  to  a  hona  fide  mort- 
gagee duly  recorded,  or  a  recorded  assignment  of  a  new  mortgage 
to  a  hona  fide  purchaser,  will  have  a  preference.'' 

It  is  not  necessary  that  an  assignment  of  a  mortgage  should  be 
recorded  in  order  to  enable  the  assignee  to  maintain  an  action  for 
foreclosure.* 

§  527.  Production  of  bond  on  assignment. — ^While  the  recording 

of  an  asignment  of  a  mortgage  is  notice  to  a  subsequent  purchaser 
of  the  bond  and  mortgage^  it  does  not  follow  that  it  is  the 
only  notice  of  that  fact.  A  bond  and  mortgage  may  be  assigned 
by  parol,  accompanied  by  a  delivery  of  the  securities;  and  pos- 
session of  the  evidences  of  debt,  is  a  strong  and  common  evidence 
of  title.  The  purchaser  of  a  bond  and  mortgage,  therefore,  who 
fails  to  require  the  production  of  the  bond,  is  chargeable  with 
notice  of  any  defect  in  the  assignor's  title  thereto.® 

This  is  not  the  rule,  however,  when  payment  is  made.-^" 
Where  a  mortgage  was  given  to  secure  a  note  and  the  debtor 
gave  a  new  note,  thus  securing  possession  of  the  original  obliga- 
tion, which  he  surrendered  to  a  hona  fide  purchaser  of  the  prop- 
erty, it  was  held  that  the  mortgage  could  still  be  enforced. -^^ 

§  528.  Assignment  of  mortgage  must  be  recorded  among  mort- 
gages— An  assignment  of  a  mortgage  is  not  "  duly  recorded,"  if 
recorded  among  conveyances ;  and  it  will  not  operate  as  construc- 
tive notice  if  so  recorded.-'* 

§  529.  Noting  assignment  on  margin  of  record It  is  the  prac- 
tice of  the  clerks  to  note  the  place  of  recording  an  assignment  upon 
the  margin  of  the  record  of  the  mortgage.     This  is  a  matter  of 

6  Smyth  v.  Knickerbocker  Life  Ins.  York  City  v.  Oshinsky,  169  N.  Y.  464; 
Co.,  84  N.  Y.  589,  affi'g  21  Hun,  240.  127  N.  Y.  Supp.  618. 

7  Clark  v.  Mackin,   95  N.  Y.   346,  9  Kellogg  v.  Smith,  26  N.  Y.  18. 
affi'g   30   Hun,   411;    Van   Keuren   v.  10  Van  Keuren  v.  Corkins,  66  N. 
Corkins,  66  N.  Y.  77;  Bacon  v.  Van  Y.  77. 

Schoonhoven,  87  N.  Y.  446.  11  Bolles  v.  Chauncey,  8  Conn.  389. 

8  Pratt  V.  Bank  of  Bennington,  10  12GiIlig  v.  Maass,  28  N.  Y.  191; 
Vt.   293.     See   Public   Bank  of  New      Purdy  v.  Huntington,  42  N.  Y.  334. 
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convenience  merely  and  is  not  required  by  any  statute.  An  as- 
signment is  sufficient  if  it  describes  the  mortgage  with  definiteness, 
and  no  rule  of  law  requires  the  place  of  record  of  the  mortgage 
to  be  referred  to  in  the  assignment.  Without  such  a  refer- 
ence the  clerk  cannot  conveniently  make  the  customary  marginal 
reference,  but  the  rights  of  the  assignee  are  not  in  any  manner 
affected  by  such  omission.^* 

JUDGMENT  LIEINS  SUSPENDED  UPON  APPE1A.I- 

§  530.  It  is  provided  by  section  1256  of  the  Code  of  Civil  Pro- 
cedure, that  where  an  appeal  from  a  judgment  has  been  perfected, 
and  an  undertaking  has  been  given  sufficient  to  entitle  the  ap- 
pellant to  a  stay  of  the  execution  of  the  judgment,  without  an 
order  for  that  purpose,  the  court,  in  which  the  judgment  was  re- 
covered, may,  in  its  discretion  and  upon  such  terms  as  justice  re- 
quires, make  an  order,  upon  notice  to  the  attorney  for  the 
respondent,  and  to  the  sureties  in  the  undertaking,  exempting 
from  the  lien  of  the  judgment,  as  against  judgment  creditors,  and 
purchasers  and  mortgagees  in  good  faith,  the  real  property  or 
chattels  real  upon  which  the  judgment  is  a  lien,  or  a  portion 
thereof,  specially  described  in  the  order.  If  all  the  property,  sub- 
ject to  the  lien,  is  so  exempted,  the  order  must  direct  the  clerk, 
in  whose  office  the  judgment-roll  is  filed,  to  make  an  entry,  on 
the  docket  of  the  judgment,  in  each  place  where  it  appears  in 
the  docket-book,  substantially  as  follows :  "  Lien  suspended  upon 
appeal.  See  order  entered  " ;  adding  the  proper  date.  If  a  por- 
tion only  is  exempted,  the  order  must  direct  the  clerk  to  make, 
in  like  manner,  an  entry,  substantially  as  follows :  "  Lien  par- 
tially suspended  upon  appeal.  See  order  entered  " ;  adding  the 
proper  date.  The  clerk  must,  when  he  files  the  motion  papers,  and 
enters  the  order,  make  the  entry  or  entries  in  the  docket-book,  as 
required  by  the  order. 

§  531.  Purchasers  and  mortgagees  "in  good  faith." — The  ques- 
tion has  been  made  as  to  who  are  purchasers  and  mortgagees  "  in 
good  faith."  It  has  been  determined  that  it  is  not  necessary  that 
a  mortgagee,  in  order  to  be  within  the  protection  of  the  statute, 
should  show  that  he  has  parted  with  value  on  the  faith  of  the  mort- 

ISViele  v.  Judson,   82  N.  Y.  32,  rev'g    15    Hun,    328,    and   overruling 
Moore  V.  Sloan,  50  Barb.  442. 
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gage.'*  A  purchaser  or  mortgagee  "in  good  faith"  is  one  who 
has  taken  his  conveyance  or  mortgage  without  any  design  to  de- 
fraud the  plaintiffs  in  the  judgment,  or  anybody  else,  and  upon 
some  bona  fide  consideration  either  present  or  past.  Such  a  per- 
son may  avail  himself  of  the  protection  of  the  statute,  provided 
that  a  court  having  jurisdiction  has  made  the  necessary  order.'^ 
Where  an  order  has  regularly  been  made  suspending  a  judg- 
ment lien  upon  appeal,  it  is  not  competent  for  the  court,  by  va- 
cating the  order  of  suspension  nunc  pro  tunc,  to  restore  the  lien 
as  against  a  person  not  a  party  to  the  action  who  has  acquired 
rights  upon  the  faith  of  it.  And  this  is  true,  even  if  the  rule  is 
found  to  favor  a  person  who  has  purchased  a  lien  at  a  very  low 
price.'® 

TAXING    ACTS. 

§  532.  Kecording  Tax — By  the  laws  of  1905,  chapter  T29  an 
annual  tax,  amounting  to  one  half  of  one  per  centum  of  the 
sum  secured,  was  imposed  on  all  mortgages  of  real  property 
within  the  state.  By  the  laws  of  1906,  chapter  532,  the  act  was 
amended  and  the  tax  changed  to  a  recording  tax  of  one  half  of 
one  per  centum  payable,  when  the  instrument  was  recorded  or 
when  the  money  was  advanced.  This  act  was  taken  over  into  the 
consolidated  laws  and  is  now  in  force.'''  By  the  repeal  of  the 
act  of  1905  mortgages  executed  before  the  passage  of  the  act  of 
1906  are  left  subject  to  general  taxation  under  sections  2  and 
3  of  the  Tax  Law.  The  repeal  of  the  act  of  1905  did  not 
impair  any  contract  obligations  between  the  States  and  individ- 
uals taking  mortgages  when  said  act  was  in  force.'*  By  the 
terms  of  the  statute  a  "  mortgage  of  real  property  "  includes  every 
mortgage  by  which  a  lien  is  created  or  imposed  on  real  property, 
notwithstanding  that  it  may  also  be  a  lien  on  personal  property. 
So  also  executory  contracts  for  the  sale  of  real  property  under 
which  the  vendee  has  or  is  entitled  to  possession  are  deemed  mort- 
gages, and  are  assessed  at  the  amount  unpaid  on  such  contracts. 
Contracts  by  which  the  indebtedness  secured  by  any  mortgage  is 
increased  or  added  to,  come  within  the  operation  of  the  statute 

14  Union    Dime    Savings    Ins.    v.  17  Tax  Law  §§  250  et  sequi. 

Duryea,  67   N.  Y.  84.  18  People    eon    rel.    Cosovy    v.    Di- 

ISBronner  v.  Loomis,  17  Hun,  439.  inond,  121  App.  Div. 
16  Harmon  v.  Price,  87  N.  Y.  10. 
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and  are  taxable  as  mortgages  for  the  amount  of  the  increase  or 
addition.^*  A  lease  of  real  property  for  a  term  of  five  years  is 
a  chattel  real  and  a  mortgage  thereon  is  subject  to  the  recording 
tax.2o 

§  533.  The  statute  is  not  unconstitutional  as  violative  of  the 
provisions  of  section  1  of  article  14  of  the  Federal  Constitution 
in  that  it  denies  the  holders  of  certain  mortgages  the  equal  pro- 
tection of  the  law.  The  tax  is  laid  as  an  equal  burden  upon  all 
whose  property  has  been  brought  into  a  designated  class  for  the 
purpose  of  taxation  and  according  to  a  common  ratio.^^  Nor  is 
it  unconstitutional  because  it  deprives  the  holders  of  certain 
mortgages  of  their  property  without  due  process  of  law,  since 
taking  property  under  the  taxing  power  is  taking  it  by  due  proc- 
ess of  law.^^ 

§  534.  With,  the  exception  of  certain  franchise  taxes,  all  mort- 
gages, which  are  so  taxed,  are  exempt  from  other  taxation  by 
the  state  or  its  sub-divisions.^^  Wo  mortgage  is  subject  to  the 
tax  unless  it  creates  or  secures  a  new  or  further  indebtedness  or 
obligation.  Mortgages  for  indefinite  amounts  are  taxed  for  the 
maximum  amount  secured,  or  which  may  be  secured  by  them,^* 
except  trust  mortgages  made  by  corporations,  which  by  conform- 
ing to  the  requirements  of  the  statute  ^^  may  postpone  the  pay- 
ment of  the  tax  on  amounts  to  be  advanced,  until  the  same  shall  be 
advanced. 

§  535.  Exemptions. — "  No  mortgage  of  real  property  situated 
within  this  State  shall  be  exempt,  and  no  person  or  corporation 
owning  any  debt  or  obligation  secured  by  mortgage  of  real  prop- 
erty situated  within  this  State  shall  be  exempt,  from  the  taxes  im- 
posed by  this  article  by  reason  of  anything  contained  in  any  other 
statute,  or  by  reason  of  any  provision  in  any  private  act  or 
charter  which  is  subject  to  amendment  or  repeal  by  the  legisla- 
ture, or  by  reason  of  nonresidence  within  this  State  or  for  any 
other  cause."  ^® 

19  Tax  Law  §  250.  ner,  185  N.  Y.  285;  77  N.  E.  1061. 

20  People  ea;  rei.  Blias  Brewing  Co.  23  Tax  Law  §  251.  Matter  of 
V.  Gass,  120  App.  Div.  147;  104  N.  Pullman,  52  Misc.  1;  102  N.  Y. 
Y.  Supp.  885.  Supp.  35. 

21  People  ex  rel.   Eisman  v.  Eon-  24  Tax  Law  §  256. 
ner,  185  N.  Y.  285;  77  N.  E.  1061.  '     25  Tax  Law  §  259. 

22  People  ex  rel.  Eisman  v.  Ron-  26  Tax  Law  §  252. 
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So,  although  the  corporate  charter  of  a  charitable  educational 
institution  authorizes  its  founder  to  convey  to  it  certain  property 
and  further  provides  that  such  property  so  conveyed  shall  be 
exempt  from  taxation  "while  the  same  shall  be  appropriated  to 
the  uses,  intents  and  purposes  .  .  .  provided  for,"  no  such  con- 
tractual relation  existed  between  the  State  and  the  founder  as  pre- 
vented the  literal  enforcement  of  the  act,  since  the  State  Constitu- 
tion in  force  at  the  time  of  the  incorporation  *'^  provided  that  all 
general  laws  and  special  acts  authorizing  the  formation  of  corpora- 
tions "  may  be  altered  from  time  to  time  or  repealed,"  and  the 
founder  and  incorporators  must  be  presumed  to  have  knoven  that 
this  was  the  fundamental  law  of  the  State. 

§  536.  The  record  owner  of  a  mortgage  recorded  prior  td  July 
1st,  1906,  may,  by  filing  a  verified  statement  of  the  amount  re- 
maining unpaid,  elect  that  it  shall  be  brought  within  the  operation 
of  the  statute,  and  the  owner  of  an  unrecorded  mortgage,  executed 
and  delivered  prior  to  that  date,  may  record  the  same  by  filing 
with  the  recording  officer  a  similar  statement,  and  paying  the  tax, 
with  the  effect  of  exempting  the  mortgage  from  other  taxes.  ^^ 

§  537.  Payment  and  effect  of  non-payment. — The  law  further 
provides:  "  The  taxes  imposed  by  this  article  shall  be  payable  on 
the  recording  of  each  mortgage  of  real  property  subject  to  taxes 
thereunder.  Such  taxes  shall  be  paid  to  the  recording  officer  of 
any  county  in  which  the  real  property  of  any  part  thereof  is  sit- 
uated. It  shall  be  the  duty  of  such  recording  officer  to  indorse 
upon  each  mortgage  a  receipt  for  the  amount  of  the  tax  so  paid. 
Any  mortgage  so  indorsed  may  thereupon  or  thereafter  be  recorded 
by  any  recording  officer  and  the  receipt  for  such  tax  indorsed  upon 
each  mortgage  shall  be  recorded  therewith.  The  record  of  such 
receipt  shall  be  conclusive  proof  that  the  amount  of  tax  stated 
therein  has  been  paid  upon  such  mortgages."  ^^  "  'So  mortgage 
of  realproperty  shall  be  recorded  by  any  county  clerk  or  register 
unless  there  shall  be  paid  the  tax  imposed  by  and  as  in  this  ar- 
ticle provided.  No  mortgage  of  real  property  which  is  subject  to 
the  taxes  imposed  by  this  article  shall  be  released,  discharged  of 
record  or  received  in  evidence  in  any  action  or  proceeding,  nor 

27  N.  Y.  Const,  of  1846,  Art,  8,  §  1. 

28  Tax  Law  §  254.     See  Tax  Law      §  264. 

29  Tax  Law  §  257. 
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shall  any  assignment  of,  or  agreement  extending,  any  such  mort- 
gage be  recorded  unless  the  taxes  imposed  thereon  by  this  article 
shall  have  been  paid  as  provided  in  this  article.  No  judgment 
or  final  order  in  any  action  or  proceeding  shall  be  made  for  the 
foreclosui'e  or  enforcement  of  any  mortgage  which  is  subject  to 
the  taxes  imposed  by  this  article  or  of  any  debt  or  obligation 
secured  by  or  which  secures  any  such  mortgages,  unless  the  taxes 
imposed  by  this  article  shall  have  been  paid  as  provided  in  this  ar- 
ticle." 3° 

So  where  it  appeared  by  a  paper  offered  for  record  at  the  same 
time  with  deeds  absolute  on  their  face,  that  such  deeds  were  in 
fact  mortgages,  the  failure  of  the  recording  officer  to  collect  a 
tax  thereon  was  a  violation  of  the  condition  of  his  bond  faithfully 
and  diligently  to  discharge  the  duties  of  his  office.^  ^ 

But  it  is  not  necessary  that  a  mortgage  be  recorded  at  once  upon 
its  delivery,  and  failure  to  do  so  and  to  pay  the  tax,  does  not 
render  the  instrument  void.  It  may  be  recorded  and  the  tax  paid 
at  any  time  before  the  mortgagee  seeks  to  enforce  it.^^ 

§  538.  Apportionment  of  Tax.— When  the  mortgaged  property  is 
assessed  in  more  than  one  county,  or  is  a  first  lien  on  realty  in 
one  tax  district  and  a  subordinate  lien  on  realty  in  an  adjoining 
tax  district,  or  covers  land  lying  partly  in  this  and  partly  in  an- 
other State,  the  State  Board  of  Tax  Commissioners  shall  apportion 
the  tax  to  be  paid  to  each  recording  officer,^^  and  if  only  some  of 
the  bonds  to  be  secured  by  a  mortgage  have  been  issued,  that  Board 
may  base  the  tax  upon  the  amount  of  money  advanced  thereon, 
before  the  mortgage  is  recorded.  It  has  jurisdiction  to  make  a 
similar  determination  as  each  subsequent  advancement  is  made 
upon  the  bonds,  and  each  determination  as  made  is  final  until  re- 
versed or  set  aside  for  fraud,  or  mistake  or  like  cause.  But  the 
board  itself  cannot  review  its  prior  action  and  redetermine  the 
relative  amount  of  property  within  the  State  to  readjust  a  former 
assessment.  ^^ 

30  Tax  Law   §   258.     Mutual   Life  Lindsay,  61  Misc.  E.  176;   114  N.  Y. 

Ins.   Co.   V.   Niokolas,   144  App.   Div.  Supp.   684. 

95;   128  N.  Y.  Supp.  902.  31  People  v.  Gass,  206  N.  Y.  609. 

It  is  not  necessary  to  allege  in  the  32  Mutual  Life   Ins.   Co.   v.   Nich- 

complaint  in  an  action  for  the  fore-  olas,    144   App.   Div.   95;    128   N.   Y. 

closure  of  a  mortgage  upon  real  prop-  Supp.  902. 

erty,  that  the  recording  tax  upon  the  33  Tax  Law  §  260. 

mortgage   has   been   paid.    Moore   v.  34  People  ex  rel.  Buffalo  &  L.  E.  T. 


4S'4:  MOETGAGES    OP    EEAL    PE.OPEETY.  [§  539, 

The  determination  of  the  Board  may  be  reviewed  by  certiorari. 
Such  a  proceeding  is  the  only  remaining  remedy  for  a  mortgagee 
who  has  unsuccessfully  appealed  from  the  imposition  by  the 
county  clerk  of  a  recording  tax,  alleged  to  be  excessive.  While 
the  appeal  to  the  State  Board  of  Tax  Commissioners  is  pending 
such  mortgagee  may  not  institute  an  action  at  law  against  the 
county  clerk  for  the  recovery  of  any  part  of  excessive  tax,  for  a 
party  cannot  pursue  two  remedies  and,  if  the  determination  of 
one  be  favorable  and  of  the  other  adverse,  adopt  the  favorable  one 
and  ig-nore  the  other. ^^ 

Where  a  foreign  corporation  executes  a  trust  mortgage  of 
lands  lying  partly  in  this  State  and  partly  in  a  foreign  State  to 
secure  debenture  bonds  and,  by  the  terms  of  the  mortgage,  the 
trustee,  a  domestic  corporation,  is  entitled  to  immediate  posses- 
sion of  the  debentures  and  is  the  only  proper  custodian  thereof, 
the  debentures,  whether  tangible  or  intangible  property,  cannot 
be  considered  as  property  without  the  State  so  as  to  be  added  to 
the  value  of  the  foreign  real  estate  and  diminish  the  portion  of 
the  mortgage  property  situate  within  this  State  for  the  purpose 
of  apportioning  the  mortgage  tax  under  section  260  of  the  Tax 
Law,  even  though  the  trustee  wrongfully  allowed  the  mortgagor 
to  retain  possession  of  the  debentures  in  the  foreign  jurisdiction.^® 

§  539.  Recording  tax  a  lien — The  tax  is  a  lien  upon  the  mort- 
gage and  upon  the  debt  or  obligation  secured  thereby,*'^  and  in 
case  it  is  not  paid,  the  State  Board  of  Tax  Commissioners  may 
notify  the  attorney  general  to  enforce  the  payment  thereof,  and 
for  that  purpose  he  may  maintain  an  action  in  the  name  of  the 
people  of  the  State  in  any  court  of  competent  jurisdiction,  either 
to  sell  the  mortgage,  or  against  the  mortgagee  or  his  successors  in 
interest,  or  where  by  stipulations  contained  in  the  mortgage  it  is 
made  the  duty  of  the  mortgagor  to  pay  the  tax,  then  against 
him  or  his  successors  in  interest.  If  the  amount  involved  exceeds 
fifty  dollars  the  action  shall  be  tried  in  Albany  County.  Punitive 
interest  is  provided  for,  and  the  manner  of  sale  of  the  mortgage 
is  in  the  discretion  of  the  court.^^ 

Co.  T.  Woodruff,  144  App.  Div.  812;  36  People  eoo  rel.  De  Nemours  Pow- 

129  N.  Y.  Supp.  799.  der   Co.   v.   Tax   Commissioners,    140 

35  Hygienic    Ice    &    Refrigerating  App.  Div.  783;   125  N.  Y.  Supp.  843. 

Co.  V.  Franey,  142  App.  Div.  143;  127  37  Tax  Law  §  265. 

N.  Y.  Supp.  30.  38  Tax  Law  §  266. 
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TAX   LIEN. 

§  540.  Generally — By  virtue  of  legislative  enactment  the  lien 
of  the  State  for  unpaid  taxes  and  assessments  is  paramount.^* 

The  law  in  force  at  the  time  of  making  the  contract  is  a  part 
of  the  contract,  and  the  mortgagee  takes  his  security  subject  to 
such  liens  as  may  thereafter  be  levied  in  compliance  with  the 
law.*"* 

The  system  by  which  real  property  is  taxed  at  its  entire  as^ 
sessed  value  is  not  unconstitutional  even  though  no  deduction  is 
allowed  for  the  debts  of  the  owner  thereof,  secured  by  a  mortgage 
thereon.*^  But  that  system  is  not  followed  in  assessing  the  capi- 
tal stock  of  a  corporation  under  section  12  of  the  Tax  Law  pro- 
viding for  the  assessment  of  such  stock  at  its  actual  value,  "  after 
deducting  the  assessed  value  of  its  real  estate,"  etc.  In  such  a 
case  where  the  real  estate  is  incumbered  with  a  mortgage  the  pay- 
ment of  which  has  not  been  assumed  by  the  corporation,  and  the 
value  of  the  equity  of  redemption  alone  has  been  included  in  de- 
termining the  value  of  its  capital  stock,  the  company  is  entitled 
to  have  deducted  from  the  valuation  only  the  value  of  such  equity, 
and  not  the  whole  assessed  value  of  its  real  estate.*^ 

§  541.  Lien  of  mortgage  not  affected  by  tax  sale. — It  is 
expressly  provided  by  statute  *^  that  the  lien  of  a  mortgage 
duly  recorded  or  registered  at  the  time  of  the  sale  of 
any  lands  for  non-payment  of  any  tax  or  assessment 
thereon,  shall  not  be  destroyed,  or  in  any  manner  affected,  ex- 
cept as  provided  by  the  section.     The  purchaser  at  any  such  sale 

39  Tax  Law  §§  3,  9.  Central  Trust  41  Paddell  v.  City  of  New  York, 
Co.  V.  New  York  City  &  Northern  R.  211  U.  S.  446,  affi'g  187  N.  Y.  552, 
E.  Co.,  110  N.  Y.  250;   18  N.  E.  92;       affi'g  50  Misc.  E.  422. 

N.  Y.  Terminal  Co.  v.  Gans,  204  N.  42  People  ex  rel.  Weber  Prino  Co. 

Y.  512;   98  N.  E.  11,  affi'g  139  App.  v.  Wells,  180  N.  Y.  62;  72  N.  E.  636; 

Div.  347;  124  N.  Y.  Supp.  200.     As  to  People   ex   rel.    Seelye   v.   Keefe,    119 

when  mortgages  are  subject  to  trans-  App.  Div.  713;   104  N.  Y.  Supp.  154. 

fer   or    general    personalty    tax    see:  Matter  of  Preston,  75  App.  Div.  250; 

Matter  of  Bronson,   150  N.  Y.  1;   44  78  N.  Y.  Supp.  91;  Matter  of  Sutton, 

N.  E.   707;   Matter  of  Whiting,   150  3  App.  Div.  208;  38  N.  Y.  Supp.  277; 

N.  Y.  27;   44  N.  E.  715;   Matter  of  affi'd  149  N.  Y.  618;  Matter  of  Liv- 

Morgan,    150    N.    Y.    35;    44    N.    E.  ingston,   1   App.  Div.  598;    37  N.  Y. 

1126;   People  eai  rel.  Day  v.  Barker,  Supp.   463;    Matter   of   Offerman,   25 

135  N.  Y.  656;   32  N.  E.  252.  App.  Div.  94;  48  N.  Y.  Supp.  993. 

40  Warren  v.  Sohn,  112  Ind.  213;  43 Tax  Law  §  138. 
13  N.  E.   863. 
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shall  give  to  the  mortgagee  a  written  notice  of  such  sale  within 
one  year  from  the  expiration  of  the  time  to  redeem,  .  .  .  requiring 
him  to  pay  the  amount  of-  purchase  money,  with  interest  at  the 
rate  allowed  by  law  in  case  of  redemption  by  occupants,  within 
six  months  after  giving  the  notice.**  Such  notice  may  be  given 
either  personally  or  in  the  manner  required  by  law  in  respect  to 
notices  of  non-acceptance  or  non-payment  of  notes  or  bills  of  ex- 
change, and  a  notorial  certificate  thereof  shall  be  presumptive 
evidence  of  the  fact  that  may  be  recorded  in  the  county  in  which 
the  mortgage  was  recorded,  in  the  same  manner  and  with  the 
same  effect  as  a  deed  or  other  evidence  of  title  of  real  property.*^ 
The  manner  in  which  the  mortgagee  may  redeem  and  the  time 
within  which  he  may  redeem  are  set  forth  in  the  statute.*^ 

§  542.  Redemption  by  mortgagee  from  tax  sale The  title  of  a 

purchaser  at  a  tax  sale  is  subject  to  the  mortgagee's  right  to  re- 
deem,*^ and  the  term  "  holder  of  any  mortgage "  used  in  the 
statute  includes  a  purchaser  at  a  mortgage  foreclosure  sale,*®  and 
it  is  therein  provided  that  he  shall  have  a  lien  on  the  premises 
redeemed  for  the  amount  paid  by  him  with  interest  from  the  time 
of  payment,  in  like  maimer  as  if  it  had  been  included  in  the 
mortgage.  It  may  be  assumed  that  the  last  proposition  is  merely 
declaratory  of  the  law  for,  aside  from  statutory  enactment,  the 
same  result  would  be  obtained  on  the  equitable  doctrine  of  sub- 
rogation.*® 

44  Tax  Law  §  136.  48  People  ex  rel.  Brooklyn  Union 

45  Tax  Law  §  138.  El  R.  E.  Co.  v.  Morgan,  85  App.  Div. 

46  Tax  Law  §  139.  292 ;   83  N.  Y.  Supp.  86. 

47  Tax     Law     §     139,  Becker    v.  49  As  to  purchase  by  a  mortgagee 
Holdridge,  66  N.  Y.  5.                               at  a  tax  sale,  see  ante  §§  28,  281. 
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HTSTJEABLE  IlTTBEEiSTS  OP  PABTIEB  TO  MOETGAGES. 

§  543.  The  mortgagor  and  the  mortgagee  have  each  an  insurable 
interest  in  the  mortgaged  premises.  Even  in  the  case  of  a  chattel 
mortgage,  after  default  has  occurred,  the  mortgagor  has  an  in- 
terest in  the  property  which  may  he  insured,  although  this  interest 
is  one  which  is  not  recognized  in  courts  of  law,  and  consists  only 
of  a  right  to  redeem  on  application  to  a  court  of  equity.-'  The 
insurable  interest  of  the  mortgagor  continues  after  he  has  parted 
with  his  property,  for  he  still  retains  an  interest  in  its  preservation, 
in  order  that  his  debt  may  be  paid  out  of  it,  the  land,  as  between 
him  and  the  grantee,  being  primarily  charged  with  its  payment.^ 
On  the  same  principle  a  guarantor  of  a  mortgage  debt,  personally 
liable  for  its  payment,  has  an  insurable  interest  in  the  property, 
and  where  the  only  insurable  interest  arises  from  personal  obliga- 
tion to  pay  the  debt,  the  interest  ceases  when  the  obligation  is 
discharged.^ 

If  the  owner  of  a  piece  of  property  conveys  it  by  a  deed  ab- 
solute upon  its  face,  but  intended  as  security,  he  is  in  reality  a 
mortgagor,  and  retains  an  insurable  interest.  The  fact  that  the 
deed  was  intended  as  a  mortgage  may  be  shown  by  parol  in  an 
action  against  the  insurer  upon  the  policy.*  On  a  like  principle 
an  insurance  by  the  grantee  under  such  a  deed  must  be  as  mort- 
gagee, or  it  may  be  void.^ 

§  644.  A  mortgagee  has  an  insurable  interest  in  the  property  to 
the  extent  of  his  lien,®  as  has  also  the  assignee  of  a  mortgage.^  A 
person  who  has  agreed  to  purchase  a  bond  and  mortgage,  and 
who  has  covenanted  to  pay  the  purchase  price,  also  has  an  in- 

1  Allen    V.    Franklin    Ins.    Co.,    9  5  Jenkins  v.   Quincy  Mutual   Fire 

How.  Pr.  501.  Ins.    Co.,    73    Mass.     (7    Gray)     370. 

Z  Waring  v.  Loder,  03  N.  Y.  5S1 ;  But  a  mortgagee  may  insure  as  gen- 

Herkimer  v.  Rice,  27  N.  Y.  163.     See  eral  owner  unless  his  interest  is  in- 

also  Buck  V.  Ins.   Co.,  76  Me.   586;  quired  about.     Buck  v.  Phoenix  Ins. 

Strong  V.  Ins.  Co.,  10  Pick.   ^Mass.)  Co.,  76  Me.  586. 

44.  6  Kemochan  v.  N.  Y.  Bowery  Fire 

3  The  Springfield  F.  &  M.  Ins.  Co.  Ins.  Co.,  5  Duer,  1;  17  Jf.  Y.  (3 
V.  Allen,  43  N.  Y.  389;  Gordon  v.  Smith)  428.  See  also  Buck  v.  PhiE- 
Massachusetts  F.  &  M.  Ins.  Co.,  2  nix  Ins.  Co.,  76  Me.  586;  Sussex  Co. 
Pick.  (Mass.)  249.  Mut.  Ins.  Co.,  v.  Woodruff,  26  N.  J. 

4  Hodges  V.  The  Tennessee  Marine  L.  541. 

&  Fire  Ins.  Co.,  8  N.  Y.    (4  Seld.)  7  Tillou   v.   Kingston  Mutual  Ins. 

416.  Co.,  7  Barb.  570. 
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surable  interest  to  the  extent  of  the  full  amount  secured  by  the 
mortgage.  When  such  an  agreement  is  made,  the  purchaser  of 
the  mortgage  becomes  the  equitable  owner  of  it,  even  though  the 
legal  title  is  retained' by  the  mortgagee  as  security  for  the  pur- 
chase money.^ 

The  extent  of  the  insurable  interest  of  the  mortgagee  is  the 
amount  of  his  lien  not  exceeding  the  value  of  the  property  in- 
sured.^ 

A  bond  and  mortgage  executed  by  a  husband  to  his  wife  for 
a  just  and  valuable  consideration  may  be  enforced  in  equity,  and 
the  wife  acquires  an  equitable  interest  in  the  property  covered 
thereby,  which  she  may  insure.^" 

§  545.  When  insurable  interest  of  mortgagor  ceases It  was  held 

in  McLaren  v.  The  Hartford  Fire  Ins.  Co.  (5  IST.  Y.  [1  Seld.] 
151),  that  a  mortgagor  had  no  insurable  interest  remaining  in 
buildings  covered  by  a  mortgage,  after  a  sale  of  the  mortgaged 
premises  under  a  decree  of  foreclosure,  and  payment  of  part  of 
the  purchase  money;  although  the  decree  may  not  have  been  en- 
rolled, and  no  deed  be  executed  at  the  time  of  sale.  The  theory 
of  the  court  was  that  a  deed  subsequently  executed  by  the  master, 
operated  by  way  of  relation  as  a  transfer  of  the  property  at  the 
time  of  the  sale.  The  sale  took  place  in  September,  a  loss  oc- 
curred in  October,  and  the  master's  deed  was  not  delivered  until 
November,  and  it  was  held  that  the  mortgagor  had  no  insurable 
interest  at  the  time  of  the  loss.  In  Cheney  v.  Woodruff  (45 
]Sr.  Y.  98),  the  principle  of  McLaren  v.  The  Hartford  Fire  Ins. 
Co.  (supra)  was  doubted,  though  the  decision  was  pronounced  cor- 
rect upon  other  grounds;  and  it  was  held  that,  at  least  to  the 
extent  of  being  entitled  to  collect  rents,  the  mortgagor  retains  an 
interest  in  the  property  until  the  purchaser  receives  his  deed,  and 
acquires  a  right  of  possession.  ^^ 

The  trustees  in  a  deed  of  trust  in  Ins.    Co.,    55    N.    Y.    343;    Tillou    v. 

the  nature  of  a  mortgage,  has  an  in-  Kingston   Mutual   Ins.    Co.,   7    Barb, 

surable    interest    in    the    mortgaged  570 ;  Kernoehan  v.  N.  Y.  Bowery  Fire 

property    di&iinct    from   that    of   the  Ins.  Co.,  17  N.  Y.  428. 

mortgagor.     Dick  v.  Ins.  Co.,  81  Mo.  10  Mix  v.  Andes  Ins.  Co.,  9  Hun, 

103,  and  cases  cited.  397. 

8  Excelsior  F.  Ins.  Co.  v.  Royal  1 1  Examine  as  to  this,  also,  Aspin- 
Ins.  Co.  of  Liverpool,  7  Lans.  138,  wall  v.  Balch,  4  Abb.  N.  C.  193 ;  Mu- 
affi'd  55  N.  Y.  343.  tual  Life  Ins.  Co.  v.   Balch,  4  Abb. 

9  Excelsior  Fire  Ins.  Co.  v.  Koyal  N.  C.  200. 
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A  mortgagor  whose  right  in  the  equity  of  redemption  has  been 
taken  on  execution^  has  an  insurable  interest,  nor  is  it  divested 
by  the  sale  so  long  as  the  right  to  redeem  remains.''^  The  value 
of  the  mortgagor's  redeemable  interest  in  the  property  insured  is 
not  material.  If  he  had  an  insurable  interest  at  the  time  the 
policy  vyas  effected,  and  also  at  the  time  of  the  loss,  he  can  re- 
cover the  whole  damage,  not  exceeding  the  sum  insured.^* 

§  546.  Insurable  interest  of  purchaser  at  foreclosure  sale What- 
ever doubt  there  may  be  as  to  the  time  when  the  insurable  in- 
terest of  the  mortgagor  ceases,  there  can  be  no  doubt  that  the 
purchaser  at  a  foreclosure  sale  acquires  an  insurable  interest  in  the 
property  at  the  time  of  signing  the  contract  of  purchase,  and 
paying  an  instalment  of  the  purchase  price.  ^*  It  is  his  right 
to  insure  this  interest;  and  it  has  been  held  that  if  he  fails  to  do 
so,  and  the  buildings  upon  the  property  are  injured  or  destroyed 
by  fire,  he  will  not  on  that  account  be  entitled  to  be  relieved  from 
his  purchase.-'^ 

The  weight  of  authority  is,  however,  to  the  effect  that  the  prem- 
ises are  at  the  risk  of  the  purchaser  only  when  the  contract  is 
absolute  and  the  vendee  is  authorized  to  tak&  immediate  posses- 
sion of  the  land.^®  The  first  rule  upon  judicial  sales,  is  that 
which  places  the  property  at  the' risk  of  the  purchaser  only  when 
the  deed  has  been  or  should  be  delivered ;  in  other  words,  when  by 
the  terms  of  sale  he  became  entitled  to  possession,  with  the  cor- 
responding right  to  the  rents  and  profits.^'' 

FOEM  OF  COITTEAOT   OF  INSTJEANCE* 

§  547.  Contract  in  name  of  mortgagor Where  a  mortgagor  pro- 
cures insurance  on  the  mortgaged  premises  in  his  own  name,  but 

12  Strong  v.  Manufacturers'  Ins.  15  Per  Lareemoee,  J.,  at  Special 
Co.,  27  Mass.   (10  Pick.)   40.  T.,  N.  Y.  Common  Pleas,  May  1876; 

13  Insurance  Co.  v.  Stinson,  103  in  The  Mutual  Life  Lns.  Co.  v.  Tall- 
W.  S.  25;  Carpenter  v.  Providence  man;  Vance  v.  Foster,  9  Bush  (Ky.) 
Wash.  Ins.  Co.,  16  Peters  (U.  S.)  389.  See  also  Ryan  v.  Preston,  44  L. 
495;  Stephens  v.  111.  Mutual  Fire  Ins.  T.  Eep.  N.  S.  787;  24  Alb.  L.  J.  231. 
Co.,  43  111.  327;  Buck  v.  Phoenix  Ins.  16McKechnie  v.  Sterling,  48  Barb. 
Co.,   76   Me.   587;    Strong  v.   Manu-  330. 

facturers'    Ins.    Co.,    27    Mass.     (1(>  17  Mutual  Life  Ins.  Co.  v.  Balch, 

Pick.)   40.  4  Abb.  N.  C.  200;  Aspinwall  v.  Balch, 

14  McLean  v.   The   Hartford   Fire  4  Abb.  N.  C.  193. 
Ins.  Co.,  5  N.  Y.  (1  Seld.)   151. 


§  548.]  INSUBAETCE   AGAINST   EIEB,  Ml 

causes  it  to  be  inserted  in  the  policy  as  a  part  of  the  agreement,  that 
the  loss,  if  any,  is  payable  to  the  mortgagee,  the  contract  is  none 
the  less  one  made  between  the  insurers  and  the  mortgagor.  It  is 
a  contract  to  indemnify  the  mortgagor  against  any  loss  or  damage 
that  may  be  received  by  him;  The  undertaking  to  pay  the  mort- 
gagee is  collateral  to,  and  dependent  upon,  the  principal  under- 
taking to  insure  the  mortgagor.  The  effect  of  it  is,  that  the  in- 
surers agree  that  whenever  any  money  shall  become  due  to  the 
mortgagor  upon  the  contract  of  insurance,  they  will,  instead  of 
paying  it  to  the  mortgagor  himself,  pay  it  to  the  mortgagee.  The 
mortgagor  must  sustain  a  lo°ss  for  which  the  insurers  are  liable 
before  the  party  appointed  to  receive  the  loss  will  have  a  right 
to  claim  it.  It  is  the  damage  sustained  by  the  party  insured, 
and  not  by  the  party  appointed  to  receive  payment,  that  is  re- 
coverable from  the  insurers.-^® 

A  common-law  action  to  recover  on  a  policy  of  insurance  can- 
not be  maintained  where  an  award  has  been  made  and  paid  under 
a  written  agreement  to  appraise  a  loss,  unless  the  plaintiffs  first 
rescind  and  restore,  and  although  the  award  was  paid  to  the  mort- 
gagee, the  insured  ovsmers  must  nevertheless  restore  it,  where  it 
was  paid  for  their  benefit  and  under  the  terms  of  the  policy.-'' 

A  clause  reading  "  loss  if  any  on  buildings,  payable "  to  the 
mortgagee  "  as  his  interests  may  appear,"  limits  the  recovery  of 
the  mortgagee,  as  against  the  general  creditors  of  the  insured,  to 
the  insurance  collected  for  damage  to  the  buildings.^" 

§  548.  Upon  this  principle  it  was  held  in  Grosvenor  v.  The  At- 
lantic Fire  Ins.  Co.  of  Brooklyn  (17  K  Y.  [3  Smith]  391), 
that  if  the  mortgagor  who  procures  such  insurance  to  be  made 
shall,  prior  to  the  fire,  part  with  his  interest,  no  loss  will  be  sus- 
tained by  him,  and  consequently  the  mortgagee  will  not  be  allowed 
to  recover.  This  case  overruled  several  earlier  ones,^^  and  it  seems 
to  conflict  with  the  doctrine  advanced  in  later  decisions  to  the 

18  Grosvenor  v.  The  Atlantic  Fire  39  Misc.  R.  87;  78  N.  Y.  Supp.  897, 
Ins.  Co.  of  Brooklyn,  17  N.  Y.  (3  aflS'd  86  App.  Div.  323;  83  N.  Y. 
Smith)     391;    Merwin   v.    Star    Fire      Supp.  909. 

Ins.  Co.,  7  Hun,  659.     See  also  Ma-  20  Miller  v.  Gibbs,   108  App.  Div. 

comber  v.  The  Cambridge  Mut.   Fire  103;  95  N.  Y.  Supp.  385. 

Ins.     Co.,     8     Cush.      (Mass.)      133;  21  The  Traders' Ins.  Co.  v.  Robert, 

Fitchburg   Savings   Bank  v.   Amazon  9  Wend.  474;  Tillou  v.  The  Kingston 

Ins.  Co.,  125  Mass.  431.  Mut.  Ins.  Co.,  5  N.  Y.   (1  Seld.)   405. 

19  Townsend  v.  Greenwich  Ins.  Co., 
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effect  that,  so  long  as  the  mortgage  debt  continues,  the  insurable 
interest  of  the  mortgagor  also  continues,  even  though  he  has  parted 
with  the  title,  for  the  property  stands  as  the  primary  fund  from 
which  the  debt  should  be  paid.^^ 

§  549.  Another  result  of  the  rule  that  insurance  procured  by  the 
mortgagor  with  the  stipulation  on  the  policy  of  "  loss,  if  any, 
payable  to  the  mortgagee,"  is  a  contract  made  with  the  mortgagor 
and  not  with  the  mortgagee,  is  found  in  the  fact  that  any  act 
or  neglect  of  the  mortgagor,  either  in  procuring  the  policy  or 
after  the  rights  the  mortgagee  have  vested,^*  will  avoid  the  policy. 
Thus  in  Bidwell  v.  Northwestern  Ins.  Co.  (19'  K  Y.  179),  a 
policy  in  this  form  obtained  by  the  owner  of  a  vessel,  was  held 
to  be  void  because  of  a  warranty  contained  in  it  to  the  effect  that 
the  property  was  free  from  all  liens,  when,  as  a  matter  of  fact, 
the  vessel  was  subject  to  two  prior  mortgages.  If  the  insurance 
had  been  of  the  interest  of  the  mortgagee  alone,  this  warranty 
would  have  been  harmless. 

§  550.  Over-insurajice  by  mortgagor — In  The  Buffalo  Steam  En- 
gine Works  V.  The  Sun  Mutual  Ins.  Co.  (17  N.  Y.  [3  Smith] 
401),  the  same  principle  was  applied,  and  resulted  in  destroying 
the  claims  of  a  mortgagee  to  insurance  because,  after  the  assign- 
ment of  the  policy  to  him,  the  mortgagor  had  violated  one  of  the 
conditions  of  the  policy  by  procuring  an  over-insurance.  This 
could  not  be,  if  the  theory  that  the  contract  was  with  the  mort- 
gagee should  be  recognized,  since  the  act  of  a  stranger  tO'  an 
agreement  cannot  invalidate  it.  But  the  contract  is  with  the 
mortgagor,  and  the  mortgagee  receives  by  the  assignment  of  the 
policy  a  right  merely  to  the  fruits  of  the  bargain.  And  when, 
by  the  terms  of  the  contract,  the  liability  of  the  insurer  is  made  to 
depend  upon  the  performance  of  an  act  by  the  mortgagor,  an 
assignment  of  the  contract  will  not  operate  to  dispense  with  the 
performance  of  the  act  as  a  condition  of  liability.^* 

22  Waring  v.  Loder,  53  N.  Y.  581.       Smith)      401.     See     also     Loring    v. 

23  Moore  v.  Hanover  Fire  Ins.  Co.,  Manufacturers'  Ins.  Co.,  74  Mass.  (8 
141  N.  Y.  219;   36  N.  E.  191;  Weed      Gray)   28. 

V.  London  &  Lancashire  Fire  Ins.  Co.,  24  See   the    cases    on   this    subject 

116  N.  Y.   106;   22  N.  E.   229;    The  examined   and    discussed    by   Harris 

Buffalo  Steam  Engine  Works  v.  The  and  Pratt,  JJ.,  in  17  N.  Y   pp   391, 

Sun    Mut.    Ins.    Co.,    17    N.    Y.     (3  401. 
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§  551.  Insurance  "  as  interest  may  appear." — An  insurance  ef- 
fected of  A.  B.,  "  as  interest  may  appear,"  will  sufficiently  cover 
an  interest  as  mortgagee,  notwithstanding  a  condition  in  the  policy 
requiring  that  when  a  person  procures  a  policy  otherwise  than 
as  sole  owner,  that  fact  should  be  expressed  in  the  policy,  and 
in  case  of  failure  the  policy  to  be  void.  The  effect  of  the  words, 
"  as  interest  may  appear,"  is  to  waive  the  condition.^® 

In  Rogers  v.  Tlie  Traders'  Ins.  Co.  (6  Paige,  583),  the  agents 
for  the  proprietors  of  a  steamboat  effected  an  insurance  upon  the 
boat  for  the  benefit  and  on  account  of  whomsoever  it  might  con- 
cern at  the  time  of  the  loss,  if  any  should  occur,  and  it  was  held 
that  a  mortgagee  of  the  interest  of  one  who  was  the  owner  at  the 
time  of  the  insurance,  and  for  whose  benefit  the  policy  was  under- 
written, had  a  right  to  the  mortgagor's  portion  of  the  purchase 
money,  to  the  extent  of  the  debt  secured  by  the  mortgage. 

In  Salmon  v.  North  British  &  Mercantile  Insurance  Company 
(150  App.  Div.  Y28)  the  insurance  company  was  erroneously  in- 
formed by  the  broker  that  the  plaintiff  had  become  the  owner 
of  the  premises  instead  of  the  assignee  of  a  mortgage  thereon 
as  was  the  case.  The  company  endorsed  the  policy,  "  Interest 
vested  in  S.  Loss  as  before."  It  was  held  that  the  plaintiff 
was  entitled  to  a  reformation  of  the  policy  and  to  recover  thereon 
on  the  ground  of  mutual  mistake  of  fact. 

§  552.  Property  xinocciipied — ^Where  a  building  was  insured 
against  fire  by  a  policy  which  provided  that  "  if  the  assured  shall 
vacate  the  property  in  whole  or  in  part,  this  policy  shall  be 
void,"  and  an  indorsement  was  made  upon  the  policy  by  which  it 
was  made  payable  to  the  mortgagee,  and  the  property  was  after- 
ward destroyed  when  unoccupied,  the  policy  was  held  to  be  void 
both  as  to  the  insured  and  to  the  mortgagee.^" 

§  553.  Condition  against  use  of  property. — A  policy  of  insurance, 
effected  by  a  mortgagor  out  of  possession,  which  by  its  terms  is 
to  cease  and  be  of  no  effect  if  the  premises  insured  shall  be  used 
for  certain  specified  purposes,  was  rendered  void  by  the  use  of 
them  for  such  purposes  by  the  lessee  of  the  mortgagee  in  pos- 


25  De   Wolf  V.   Capital   City   Ins.  27  Wetherell  v.  City  Fire  Ins.  Co., 
Co.,  16  Hun,   116.                                       82  Mass.    (16  Gray)    276. 

26  Franklin    Savings    Ins.    Co.    v. 
Central  Ins.  Co.,  119  Mass.  240. 
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§  554.  Condition  against  alienation. — The  giving  of  a  mortgage 
upon  lands  creates  a  lien  and  does  not  transfer  title.  A  mortgage 
does  not,  therefore,  operate  to  annul  a  policy  of  insurance  for- 
bidding any  alienation  of  the  insured  property,^®  and  the  same 
rule  applies  to  a  conveyance,  absolute  in  its  terms,  but  intended 
as  a  mere  security,  there  being  a  parol  defeasance.^*  So  a  mort- 
gage is  not  a  violation  of  a  clause  against  the  "  sale,  conveyance, 
alienation,  transfer,  or  change  of  title  of  the  property  "  ;  ^°  or 
of  a  prohibition  against  "  any  change  in  the  title  or  possession 
of  the  property,  whether  by  sale,  voluntary  transfer,  or  convey- 
ance." 31 

Where  a  by-lavsr  provided  that  the  policy  should  be  void  if  the 
premises  were  "  alienated  by  sale,  mortgage,  or  otherwise,"  it 
was  held  that  the  executing  of  a  mortgage  was  not  an  alienation 
and  did  not  affect  the  validity  of  the  policy.*^ 

Where,  however,  a  policy  of  insurance  provides  that  no  mort- 
gage shall  be  imposed  upon  the  insured  property  without  the 
consent  of  the  insurer,  the  condition  will  be  enforced  in  accord-, 
ance  with  its  terms.^^ 

But  where  separate  and  distinct  classes  or  species  of  property, 
each  of  which  is  separately  valued,  are  insured  under  a  policy 
which  provides  that  the  entire  policy  shall  be  void  if  the  sub- 
ject of  insurance  be  personal  property  and  be  or  become  in- 
cumbered by  a  chattel  mortgage,  it  has  been  held  that  a  chattel 
mortgage  given  upon  one  species  or  class  of  the  property  does  not 
affect  the  insurance  as  to  the  other.^*  If  the  policy  requires  the 
mortgagee  to  notify  the  insurer  of  any  change  of  ownership  or  oc- 
cupancy, a  failure  to  notify  the  company  of  a  vacancy  for  several 

28Conover  v.  Mutual  Ins.   Go.,   1  54  111.  164;  5  Am.  E.  115.     See  also 

K  Y.  290;   3  Denio,  254;  Woodward  Savage  v.  Howard  Ins.  Co.,  52  N.  Y. 

V.    Republic    Fire    Ins.  Co.,  32  Hun,  502;    11   Am.  R.  74. 

365.     The  rule  is  diflferent  in  the  case  32  Shepherd  v.  Ins.  Co.,  38  N.  H. 

of   chattel  mortgages.     Woodward  v.  232. 

Republic  Fire  Ins.  Co.,  32  Hun,  365.  33  Gould  v.  Holland  Purchase  Ins. 

29  Barry  v.  Hamburg-Bremen  Fire  Co.,  16  Hun,  538.  See  also  Mc- 
Ins.  Co.,  110  N.  Y.  1;  17  N.  E.  405;  Gowan  v.  People's  Fire  Ins.  Co.,  54 
Hodges  V.  Tennessee  Marine   &  Fire  Vt.  211;  26  Alb.  L.  J.  253. 

Ins.  Co.,  8  N.  Y.  416;   contra,  Barry  34  Adler  v.  Germania  Fire  Ins.  Co., 

V.  Hamburg-Bremen  Ins.  Co.    (N.  Y.  17  Misc.  R.  347;  39  N.  Y.  Supp.  1070, 

Supr.  Ct.),  24  W.  Dig.  325.  rev'g  15  Misc.  R.  471;  37  N.  Y.  Supp. 

30  Commercial  Ins.  Co.  v.  Spank-  207;  72  St.  R.  787;  Huff  v.  Jewett, 
neble,  52  111.  53 ;  4  Am.  R.  582.  20  Misc.  R.  35 ;  45  N.  Y.  Supp.  311. 

31  Hartford  Fire  Ins.  Co.  v.  Walsh, 
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months  in  consequence  of  the  tenant  being  dispossessed,  is  a 
bar  to  an  action  on  the  policy.  ^^ 

An  assignment  under  proceedings  in  insolvency  by  a  debtor,  is 
an  "  alienation  "  of  his  property  within  the  meaning  of  a  stipu- 
lation in  a  mutual  insurance  policy,  that  "  when  any  property  in- 
sured shall  be  taken  possession  of  by  a  mortgagee,  or  in  any  way 
alienated,  the  policy  shall  be  void,"  and  defeats  the  right  of  a 
mortgagee  to  recover  a  portion  stipulated  by  the  policy  to  be  paid 
to  him  in  case  of  loss.^® 

The  mere  commencement  of  a  proceeding  to  foreclose  a  mort- 
gage without  notice  to  the  insurer,  is  not  such  a  "  change  of  ovra.er- 
ship  or  increase  of  hazard "  as  will  invalidate  an  insurance  for 
the  benefit  of  a  mortgagee,  under  a  clause  forbidding  such  change 
of  ownership,®^  except  where  the  policy  contains  an  express  stipu- 
lation to  that  effect,^*  in  which  case  such  provision  would  control 
in  the  absence  of  a  waiver  or  estoppel.^® 

A  condition  against  alienation  does  not  operate  to  render  a 
policy  void  until  the  title  has  actually  been  transferred,  and  an 
executory  contract  for  such  transfer  has  no  such  effect.*" 

Where  a  policy  which  is  to  become  void  in  case  of  a  change  in 
title  or  possession  otherwise  than  by  death  provides  that  the 
interest  of  the  mortgagee  shall  not  be  invalidated  for  that  cause 
if  the  latter  shall  notify  the  company  of  any  change  coming  to  his 
knowledge,  notice  to  the  mortgagee's  agent  of  a  conveyance  will 
be  regarded  as  notice  to  the  principal  which  will  avoid  the  policy 
in  case  of  a  failure  to  notify  the  company.*^ 

§  555.  Other  insurance  forbidden, — The  inhibition  against  other 

35Hupfel  &  Sons  v.  Boston  Fire  130  N.  Y.  560;  29  N.  E.  991;  Ben- 
Ins.  Co.,  55  Misc.  R.  125;  104  N.  Y.  jamin  v.  Palatine  Ins.  Co.,  80  App. 
Supp.  659.  Div.  260;   80  N.  Y.  Supp.  256,  affi'd 

36  Young  V.   Eagle  Fire   Ins.   Co.,  177  N.  Y.  588 ;  70  N.  B.  1095. 

80  Mass.    (14  Gray)    150.  Where  written  waiver  is  required 

37  Uhlfelder  v.  Palatine  Ins.   Co.,  verbal   assent   of   an   agent   will   not 
111   App.   Div.   57;    97   N.   Y.    Supp.  suffice.     Moore  v.  Hanover  Fire  Ins. 
499;   Phoenix  Ins.  Co.  v.  Union  Mut.  Co.,  141  N.  Y.  219;  36  N.  E.  191. 
Life  Ins.  Co.,  101  Ipd.  392 ;  Michigan  40  Haight  v.  Continental  Ins.  Co., 
State  Ins.  Co.  v.  Lewis,  30  Mich.  41.  92  N.  Y.  51.     Failure  to  obtain  insur- 

38  Quinlan  v.  Providence  Wash-  er^s  consent  to  alienation  invalidates 
ington  Ins.  Co.,  133  N.  Y.  356;  31  policy.  Lett  v.  Guardian  Fire  Ins. 
N.  E.  31.  Co.,  125  N.  Y.  82;  25  N.  E.  1088. 

39  Gibson  El.  Co.  v.  L.  &  L.  &  G.  41  Golantschik  v.  Globe  Fire  Ins. 
Ins.  Co.,  159  N.  Y.  418;  54  N.  E.  23,  Co.,  10  Misc.  R.  369;  31  N.  Y.  Supp. 
Armstrong  v.   Agricultural  Ins.   Co.,  32. 
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insurance  of  the  interest  of  the  owner,  does  not  operate  to  render 
the  policy  void  because  of  an  insurance  made  by  the  mortgagee 
on  his  interest  as  such.*^  The  principles  which  distinguish  be- 
tween the  interests  of  the  mortgagor  and  the  mortgagee  as  distinct 
subjects  of  insurance,  are  illustrated  by  a  ISTew  Hampshire  case 
where  the  question  at  issue  was  the  apportionment  of  a  loss  among 
several  insurers.  The  plaintiff's  policy  was  on  the  interest  of 
the  mortgagor  in  the  mortgaged  premises.  There  was  another 
policy  on  the  same  interest  in  another  company,  and  also  an  in- 
surance on  the  interest  of  the  mortgagee  in  a  third  company. 
The  plaintiff's  policy  contained  a  provision  that  the  assured  should 
not  be  entitled  to  recover  of  the  defendants  any  greater  propor- 
tion of  the  loss  than  the  amount  insured  by  their  policy  bore 
to  the  whole  some  insured  on  said  property,  without  reference 
to  the  solvency  or  liability  of  other  insurers.  It  was  held  that  the 
jury  was  properly  directed  to  apportion  the  loss  between  the  de- 
fendants and  the  other  company  having  insurance  on  the  same 
interest,  without  taking  into  account  the  value  of  the  interest  of 
the  mortgagee  or  the  insurance  on  that  interest.** 

§  556.  Satisfaction  of  mortgage — The  assignment  of  a  mortgage 
to  the  owner  of  the  equity  of  redemption  operates  as  a  merger 
and  satisfaction  of  it,  and  a  policy  of  insurance  which  is  invalid 
in  the  hands  of  the  owner  of  the  property  as  such,  cannot  be  en- 
forced by  him  because  of  his  ownership  of  the  mortgage.** 

Where  a  mortgage  has  been  paid  in  full,  the  fact  that  it  has 
not  been  discharged  of  record  does  not  constitute  a  breach  of 
warranty  against  incumbrances  contained  in  a  policy  of  insur- 
ance.*^ 

§  557.  Waiver  of  conditions — ^Where  there  has  been  a  breach  of 
a  condition  contained  in  an  insurance  policy,  the  insurance  com- 
pany may  or  may  not  take  advantage  of  such  breach  and  claim 
a  forfeiture.  It  may,  consulting  its  own  interests,  choose  to  waive 
the  forfeiture,  and  this  it  may  do  by  express  language  to  that 

42  Adams   v.   Greenwich   Ins.    Co.,  43  Tuck     v.     Hartford     Fire    Ins. 

9  Hun,  45;   Tyler  v.  Etna  Fire  Ins.  Co.,  56  N.  H.  326. 

Co.,    12   Wend.   507;    16   Wend.   385;  44  Macomber    v.    Cambridge    Mut. 

Mutual  Safety  Ins   Co.  v.  Hone,  2  JST.  Fire   Ins.    Co.,    62    Mass.    (8    Cash.) 

Y.  235;   Acer  v.  Merch.  Ins.  Co.,  57  46. 

Barb.  68.  45  Merrill  v.  Agricultural  Ins.  Co., 

73  N.  Y.  452. 
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effect,  or  by  acts  from  which  an  intention  to  waive  may  be  inferred, 
or  from  which  a  waiver  follows  as  a  legal  result.  A  waiver 
cannot  be  inferred  from  its  mere  silence.  It  is  not  obliged  to 
do  or  say  anything  to  make  the  forfeiture  effectual.  It  may  wait 
until  claim  is  made  under  the  policy,  and  then,  in  denial  thereof, 
or  in  defense  of  a  suit  commenced  therefor,  allege  the  forfeiture. 
But  it  may  be  asserted  broadly  that  if,  in  any  negotiations  or 
transactions  with  the  insured,  after  knowledge  of  the  forfeiture,  it 
recognizes  the  continued  validity  of  the  policy,  or  does  acts  based 
thereon,  or  requires  the  insured  by  virtue  thereof  to  do  some  act, 
or  incur  some  trouble  or  expense,  the  forfeiture  is  as  matter  of 
law  waived ;  and  it  is  now  settled  in  our  Court  of  Appeals,  after 
some  difference  of  opinion,  that  such  waiver  need  not  be  based 
upon  any"  new  agreement  or  an  estoppel.*^ 

So,  where  there  was  a  condition  in  a  policy  that  it  should  be 
void  if  foreclosure  proceedings  should  be  commenced  against  the 
insured  property  and  this  condition  had  been  violated,  it  was  held 
that  the  forfeiture  thus  caused  was  waived  by  requiring  the  in- 
sured, under  another  condition  in  the  policy,  to  appear  before  a 
person  appointed  by  the  insurer,  and  there  be  subjected  to  an 
inquisitorial  examination.  By  doing  this  the  insurer  affirmed 
the  validity  of  the  policy.'*^ 


§  558.  Mortgagee  clause.*^ — If  the  insurance  be  procured  by  the 
mortgagor  and  the  policy  be  assigned  to  the  mortgagee  for  his 
protection,  or  if  the  insurance  is  made  in  the  name  of  the  mort- 
gagor, the  loss  being  payable  to  the  mortgagee,  the  mortgagee  will 
in  either  case  take  the  policy  subject  to  all  of  its  conditions ;  and 
if,  by  the  act  of  the  mortgagor,  the  policy  by  its  terms  there- 
after becomes  void,  neither  the  mortgagor  nor  the  mortgagee  will 
be  able  to  collect  upon  it.     The  consent  of  the  insurers  to  the 

46  Per  Eael,  J.,  in  Titus  v.  Glens  Co.,    12   Vt.   366;    Gans   v.   St.   Paul 

Palls   Insurance   Company,  81  N.  Y.  Ins.    Co.,   43    Wis.    109;    Webster    v. 

410,    419;     Goodwin    v.    Mass.    Mut.  Phoenix  Ins.  Co.,  36  Wis.  67. 

Life    Ins.    Co.,    73    N.    Y.    480,    493;  47  Titus  v.   Glens  Palls  Insurance 

Prentice   v.    Knickerbocker   Life   Ins.  Company,  81  N.  Y.  410. 

Co.,  77  N.  Y.  483 ;  Brink  v.  Hanover  48  The  New  York  Standard  Mort- 

Pire  Ins.  Co.,  80  N.  Y.  108.     See  also  gagee  Clause  will  be  found  quoted  at 

Insurance   Co.   v.    Norton,   96   U.    S.  length  in  the  appendix  of  forms. 
234 ;  Allen  v.  Vermont  Mut.  Pire  Ins.  __j 
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assignment  will  not  operate  as  a  "waiver  of  the  conditions  of  tie 
policy/^  and  it  has  become  usual,  when  insurance  is  made  for 
the  benefit  of  a  mortgagee,  to  have  a  clause  annexed  to  the  policy, 
commonly  known  as  the  "  mortgagee  clause,"  to  the  effect  that  the 
policy  is  not  to  become  void  as  to  the  mortgagee  by  reason  of 
any  act  or  neglect  of  the  mortgagor  subsequent  to  the  assignment, 
and  providing  for  an  assignment  of  the  mortgage  securities  in  case 
the  insurer  desires  to  contest  the  claims  of  the  mortgagor;  only 
requiring  from  the  mortgagee  that  he  shall  notify  the  insurers 
of  any  change  of  ownership  that  may  come  to  his  knowledge. 
When  this  condition  is  made  a  part  of  the  contract  of  insurance, 
the  mortgagee  is  protected  by  it,  and,  in  case  the  mortgagor  shall, 
by  any  act  subsequent  to  the  issuance  of  the  policy,  violate  any 
of  its  conditions,  as,  for  example,  by  parting  with  his  property  in 
the  mortgaged  premises  without  notice  to  the  insurers,  the  in- 
surers may,  upon  payment  of  the  loss,  enforce  the  mortgage  for 
their  indemnity.^" 

The  "  mortgagee  clause  "  is,  indeed,  agreed  upon  for  this  very 
purpose,  and  creates  an  independent  and  new  contract  which  re- 
moves the  mortgagee  beyond  the  control  or  the  effect  of  any  act 
or  neglect  of  the  owner  of  the  property,  and  renders  such  mort- 
gagee a  party  who  has  a  distinct  interest  separate  from  the  owner, 
embraced  in  another  and  separate  contract.  The  tendency  of  the 
recent  cases  is  to  recognize  these  distinctions,  and  thus  protect 
the  rights  of  the  mortgagee  when  named  in  the  policy,  and  the 
interest  of  the  owner  and  the  mortgagee  are  regarded  as  distinct 
subjects  of  insurance.^* 

The  contract  between  the  insurer  of  real  estate  and  the  mort- 
gagee, as  expressed  in  the  usual  mortgagee  clause,  is  separate  and 
distinct  from  the  contract  between  the  insurer  and  the  owner. 

49  The  Buffalo  Steam  Engine  nix  Ins.  Co.  v.  Floyd,  19  Hun,  287; 
Works  V.  The  Sun  Mutual  Ins.  Co.,  Foster  v.  Van  Reed,  70  N.  Y.  19, 
17  N.  Y.  401.         "  rev'g   5   Hun,   321;    Ulster   Co.   Sav- 

50  The  Springfield  F.  &  M.  Ins.  ings  Institution  v.  Leake,  73  N.  Y. 
Co.  V.  Allen,  43  N.  Y.  389.  See  161,  rev'g  Ulster  Co.  Savings  Institu- 
Eosenstein  v.  Traders'  Ins.  Co.,  79  tion  v.  Decker,  11  Hun,  515.  In 
App.   Div.   48;    79   N.  Y.   Supp.  726.  Massachusetts  the  making  of  a  mem- 

51  Per  MiLLEB,  J.j  in  Hastings  v.  orandum  on  the  policy  and  addition 
Westchester  Fire  Ins.  Co.,  73  N.  Y.  of  mortgagee  clause  is  a  void  act,  and 
141;  Excelsior  Fire  Ins.  Co.  v.  Eoyal  mortgagee  cannot  recover  unless  new 
Ins.  Co.,  55  N.  Y.  343;  Springfield  consideration  is  paid.  Davis  v.  Ins. 
Ins.  Co.  v.  Allen,  43  N.  Y.  392;  Phoe-  Co.,  135  Mass.  251. 
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The  former  is  nothing  more  than  a  contract  of  indemnity,  and  the 
liability  of  the  insurer  to  the  mortgagee  is  measvired  not  by  the 
amount  of  the  policy,  but  by  the  amount  of  loss  suffered  by  him.^^ 
But  this  clause  does  not  relieve  the  mortgagee  from  a  condition  of 
the  policy  requiring  the  interest  of  the  insured  in  the  property  to 
be  truly  stated  therein.^* 

§  559.  Other  insurance — ^Where  the  mortgagor  after  insurance 
effected  in  this  way  procures  other  insurance  which  entitles  the 
first  insurer  to  contribution,  the  mortgagee  can  nevertheless  re- 
cover the  full  amount  of  insurance.^*  In  such  a  case,  however, 
the  insurer  may  require  an  assignment  of  the  mortgage  and  may 
enforce  it,  to  the  extent  of  its  claim  for  contribution."'' 

A  mortgagee  who  procures  insurance  under  such  a  stipulation  is 
bound  to  good  faith  toward  the  insurer,  and  a  failure  to  disclose 
the  condition  of  the  property,  known  either  to  him  or  to  his  agent 
acting  for  him,  will  avoid  the  policy.^® 

AQEEiErMEWT  TO  INSUEB  CONTAINED  IN  THE  MOBTGAGEt 

§  560.  Lien   of   mortgagee    on   mortgagor's   insurance If   the 

mortgagor  procures  insurance  for  his  own  benefit,  without  any 
agreement  to  insure  for  the  benefit  of  the  mortgagee,  the  latter 
cannot  claim  any  benefit  from  the  insuranee.^^  A  contract  of  in- 
surance against  fire,  as  a  general  rule,  is  a  mere  personal  contract 
between  the  assured  and  the  underwriter  to  indemnify  the  former 
against  the  loss  he  may  sustain;  and  in  case  a  mortgagor  effects 
an  insurance  upon  the  mortgaged  premises,  the  mortgagee  can 
claim  no  benefit  from  it,  unless  he  can  base  his  claim  upon  some 
agreement.  But  where  the  assured  has  agreed  to  insure  for  the 
protection  and  indemnity  of  another  person  having  an  interest  in 

52Heilbrunn   v.   German   Alliance  Ulster     Co.     Savings    Institution    v. 

Ins.  Co.,   150  App.  Biv.  670.  Decker,  11  Hun,  515. 

53  Genesee  Falls  Sav.  Ass'n  v.  U.  56  Cole  v.  Germania  Fire  Ins.  Co., 
S.  Fire  Ins.   Co.,   16  App.  Div.  587;  99  N.  Y.  36. 

44  N.  Y.  Supp.  979.  57  De   Forest  v.  Fulton  Fire  Ins. 

54  Eddy  v.  London  Assurance  Co.,  1  Hall,  84 ;  Neale  v.  Eeid,  3 
Corp.,  143  N.  Y.  311;  38  N.  E.  307;  Dowl.  &  Eyl.  158;  Columbia  Ins.  Co. 
Hastings  v.  Westchester  Fire  Ins.  Co.,  v.  Lawrence,  10  Pet.  507 ;  Carter  v. 
73  N.  Y.  141,  affi'g  12  Hun,  416.  Eockett,  8  Paige,  437;  Vandegraaf  v. 

55  Phoenix  Ins.  Co.  v.  Floyd,  19  Medlock,  3  Porter,  389;  Plimpton  v, 
Hun,  287;   Ulster  Co.  Savings  Insti-  Ins.  Co.,  43  Vt.  497. 

tution  V.  Leake,  73  N.  Y.  161,  rev'g 
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the  subject  of  the  insurance,  then  such  third  person  has  an  equi- 
table lien  in  case  of  loss  upon  the  money  due  upon  the  policy  to 
the  extent  of  such  interest.^  ^ 

Thus,  in  a  case  in  the  Court  of  Chancery  in  Maryland,  where 
the  mortgagor  covenanted  with  the  mortgagee  that  he  would  keep 
the  premises  insured  during  the  continuance  of  the  lien  of  the 
mortgage,  and  in  case  of  loss,  that  the  amount  received  upon  the 
policy  should  be  applied  to  the  rebuilding  of  the  property  insured, 
it  was  decided  that  the  mortgagee  had  an  equitable  lien  upon  the 
fund  received  by  the  mortgagor  under  the  policy,  to  satisfy  the 
balance  due  upon  the  mortgage  which  could  not  be  collected  upon 
a  foreclosure  and  sale  of  the  mortgaged  premises."^ 

A  similar  decision  was  also  made  by  the  Court  of  King's  Bench, 
in  England,  in  a  case  where  a  lessee  of  premises  covenanted  with 
the  lessor  to  keep  the  premises  insured.®**  Under  a  covenant  to 
keep  buildings  insured  for  the  benefit  of  the  mortgagee,  the  latter 
is  held  to  have  a  right  to  require  the  insurance  to  be  procured 
in  such  company  as  he  directs  but  if  this  right  is  waived  the  mort- 
gagee cannot  thereafter  procure  additional  insurance  at  the  ex- 
pense of  the  mortgagor  in  the  absence  of  any  sufficient  cause.®  ^ 

§  561.  Recording  of  covenant  to  insure  is  not  notice It  was 

held  In  re  Sands'  Ale  Brewing  Co.  (3  Biss  [Dist.  Ct.  U.  S.] 
175)  that  a  covenant  to  insure  contained  in  a  mortgage  acts  upcra 
the  insurance  as  soon  as  it  is  effected,  runs  with  the  land,  and, 
being  recorded,  gives  notice  to  all  subsequent  incumbrancers  that 
the  policy  is  treated  as  equitably  assigned  to  the  plaintiff.  The 
direct  effect  of  this  ruling  is  to  declare  that  equity  makes  an  as- 

58  Per    Eabl,    Com.,   in    Cromwell  Burns  v.  Collins,  64  Me.  215.     And  it 

V.  The  Brooklyn  Fire  Ins.  Co.,  44  N.  has  been  held  that  the  mortgagee  hag 

Y.  42,  47 ;  Carter  v.  Eoekett,  8  Paige,  no  legal   or   equitable  lien  upon  the 

437;  Thomas'  Adm'rs  v.  Von  Kapff's  policy;    Sterns  v.   Quincy   Mut.   Life 

Ex'rs,   6   Gill.   &  J.   372;    Providence  Ins.   Co.,   124  Mass.   61;    26   Am.   E. 

Co.   Bank  v.   Benson,   24   Pick.   204;  647. 

Nichols  V.  Baxter,  5  E.  I.  491;  Ellis  59  Thomas,  Adm'rs  v.  Von  Kapff's 

V.     Kreutsinger,     27     Mo.     311;     Ee  Ex'rs,   6   Gill.   &   J.    372;    cited   and 

Sands'  Ale  Brewing  Co.,  3  Biss.  175;  approved  by  Waxwokth,  C,  in  Car- 

Dunlop  V.  Avery,  23  Hun,  509 ;  Ames  ter  v.  Eoekett,  8  Paige,  437. 

V.  Eichardson,  29  Minn.  330;    13  N.  60  Vernon    v.    Smith,    5    Barn.    & 

W.  137;  Miller  v.  Aldrich,  31  Mich.  Ad.  1. 

408.     But     the     mortgagee     has     no  61  Heal  v.  Eichmond  County  Sav- 

claim  against  the   insurer   after   the  ings  Bank,    127  App.   Div.  428;    111 

loss  has  been  settled  with  the  mort-  N.  Y.  Supp.  602,  affl'd  196  N.  Y.  549; 

gagor  without  notice  of  his  rights:  89  N.  E.  1101. 
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signment  to  the  mortgagee  of  every  policy  obtained  by  the  mort- 
gagor the  moment  he  procures  it,  and  the  record  gives  to  subse- 
quent incumbrancers  notice  of  such  equitable  assignment.®^ 

This  rule  does  not  obtain  in  this  State.  Our  Court  of  Appeals, 
in  Dunlop  v.  Avery  (89  IsT.  Y.  592),  has  held  that  vyhile  there 
is  no  doubt  as  to  the  correctness  of  the  rule  that,  vrhere  the 
mortgagor  is  bound  by  the  terms  of  the  mortgage  to  keep  the  prem- 
ises insured  for  the  security  of  the  mortgagee,  as  between  him 
and  the  mortgagor  an  equitable  lien  arises  in  favor  of  the  mort- 
gagee for  the  money  received  upon  the  policy  to  the  extent  of  the 
mortgage,  this  rule  does  not  apply  where  the  policy  itself  pro- 
vides for  the  payment  of  the  loss  to  another  incumbrancer.  The 
recording  of  a  mortgage  containing  a  covenant  to  keep  the  build- 
ings on  the  mortgaged  premises  insured,  does  not  charge  a  subse- 
quent incumbrancer  with  constructive  notice  of  the  covenant,  and 
the  recording  act  has  no  application  to  it.  Such  a  covenant  is  not 
a  covenant  ri^nning  with  the  land,  but  is  entirely  personal  in  its 
character.®* 

§  562.  Parol  contract  to  insure. — A  contract  to  protect  the  mort- 
gagee's interest  by  insurance  may  be  made  by  parol  outside  of 
the  mortgage,  and  where  insurance  premiums  are  paid  by  the 
mortgagee  by  the  request  of  the  mortgagor,  they  become  charges 
constituting  liens  upon  the  land.®^ 

A  stipulation  to  insure  the  amount  "  due  "  on  a  mortgage  has 
been  construed  to  mean  the  amount  owing  upon  it.®' 

§  563.  Insurance  by  mortgagee  without  agreement  with  mort- 
gagor  It  was  said  in  Matter  of  Bogart  (28  Hun,  466),  that  a 

mortgagee  has  a  right  to  make  a  payment  of  premium  on  a  policy 
of  insurance  against  fire  for  the  protection  of  the  estate  mortgaged, 
and  to  add  the  amount  paid  to  the  mortgage  debt,  independent  of 
an  express  agreement  authorizing  such  payment.  ISTo  authority 
is  cited  to  sustain  this  proposition,  and  it  is  of  doubtful  accuracy. 

§  564.  Liability  of  mortgagee  for  premiums — ^Where  the  owner 
of  real  property  covered  by  a  mortgage  containing  a  covenant  to 

62  See  as  to  this  case  Dunlop  v.  Fowley  v.  Palmer,  71  Mass.  (5  Gray) 
Avery,  23  Hun,  509,  rev'd  89  N.  Y.      549. 

592.  65  Fowler   v.   Hoflfman,   31    Mich, 

63  Eeid  v.  McCrum,  91  N.  Y.  412.      215. 
64Faure   v.   Winans,   Hopk.   283; 
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insure  the  buildings  and  assign  the  policies  obtains  sucb  insurance 
and  has  the  usual  mortgagee  clause  attached  to  the  policy  which 
provides  that,  if  the  mortgagor  neglects  to  pay  the  premiums,  the 
mortgagee  will  pay  them  on  demand,  the  insurer  cannot  maintain 
an  action  for  premiums  against  the  mortgagee  upon  his  owner's 
failure  to  pay  them,  without  proof  of  knowledge  of  the  clause 
by  the  mortgagee,  and  the  express  agreement  on  the  part  of  the 
mortgagee  to  pay  them  or  facts  from  which  such  an  agreement 
may  be  implied.®* 

EaSTPOECIWG  PAYMENT   BY  INSUEEES. 

§  565.  Proof  of  loss — ^Where  a  policy  is  procured  by  the  mort- 
gagee, insuring  "  A.  B.  as  owner,  and  C.  D.  as  mortgagee ;  loss, 
if  any,  payable  to  C.  D.  as  mortgagee,"  the  proof  of  loss  required 
by  the  condition  usual  in  policies  may  be  furnished  by  the  mort- 
gagee alone,®''  though  the  more  prudent  course  is  for  both  to  unite 
in  such  proof.  In  such  a  case,  where  the  mortgagor's  interest  was 
held,  under  a  conveyance  from  him,  by  an  infant  whose  mother 
and  general  guardian  refused  to  make  or  to  join  in  the  proofs  of 
loss,  an  action  was  commenced  by  the  mortgagee  against  the  in- 
surer and  the  mortgagor's  grantee  to  compel  proofs  of  loss  to  be 
made  and  to  enforce  payment.  This  relief  was  denied  on  the 
ground  that  no  obligation  to  furnish  such  proofs  existed  on  the 
part  of  the  mortgagor's  grantee,  who  had  made  no  covenant  to 
insure,  and  who  was  not  liable  for  the  debt,  and  for  the  reason 
that  the  plaintiff's  own  theory  of  the  case  against  the  insurer 
was  based  upon  the  assumption  that  the  condition  of  serving 
proofs  of  loss  had  neither  been  complied  with  nor  nullified.®* 

Under  the  mortgagee  clause  as  contained  in  the  standard  policy 
the  mortgagee  may  recover  without  alleging  or  proving  that  either 
he  or  the  mortgagor  furnished  proof  of  loss  within  the  time  pre- 
scribed by  the  policy.®* 

66  Muddle  v.  Van  Slyke,  63  Misc.  68  Graham  v.  Phoenix  Ins.  Co.,  77 
R.  229;   118  N.  Y.  Supp.  473,  citing  N.  Y.  171,  affi'g  12  Hun,  446. 
Northern  Ins.  Co.  v.  Goelet,  31  Misc.  69  Heilbrunn   v.    German   Alliance 
E;  361;  65  N.  Y.  Supp.  403,  affi'd  69  Insurance    Co.,    140    App.    Div.   557; 
App.  Div.   108.  125  N.  Y.  Supp.  374,  affi'd  202  N.  Y. 

67  McDowell   v.    St.   Paul    Fire   &.  610;    95    N.    E.    823.     See   Appendix 
Marine  Ins.  Co.,  145  App.  Div.  724;  of  formal 

130    N.    Y.    Supp.    294;    Graham    v. 

Phoenix  Ins.  Co.,  17  Hun,  156.  v 
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§  566.  Action  by  mortgagor  to  recover  insurance In  Heilman 

V.  Westchester  Fire  Ins.  Co.  (75  N.  Y.  7),  a  policy  of  insurance 
had  been  issued  to  the  plaintiff,  -who  "was  mortgagor,  "  loss,  if 
any,  payable  to  B.,  mortgagee,"  which  contained  the  following 
clause:  "The  amount  of  loss  or  damage  to  be  estimated  accord- 
ing to  the  actual  cash  value  of  the  property  at  the  time  of  the 
loss,  and  to  be  paid  sixty  days  after  due  notice  and  proofs  of  the 
same  made  by  the  assured  and  received  at  this  office  in  accordance 
with  the  provisions  of  this  policy,  unless  the  property  he  replaced, 
or  the  company  have  given  notice  of  their  intention  to  rebuild  or 
repair  the  damaged  premises."  There  was  also  a  provision  giving 
the  company  the  option  to.  repair  or  rebuild  upon  giving  notice. 
Such  notice  was  given  to  the  plaintiff,  but  the  defendant  there- 
after neglected  and  refused  to  rebuild,  when  the  action  was 
brought.  The  question  presented  was  as  to  whether  the  mort- 
gagee ought  not  to  have  been  the  plaintiff,  and  it  was  held  that 
the  agreement  to  pay  was  modified  by  the  agreement  to  rebuild, 
and  that  the  action  was  properly  brought  in  the  name  of  the 
mortgagor,  and  that  the  defendant  would  not  have  been  liable  to 
an  action  by  the  mortgagee.  It  was  remarked  by  the  court  that 
it  may  be  that  under  some  circumstances  a  mortgagee  might  in- 
tervene in  equity  in  case  of  insufficient  security  to  prevent  the 
payment  of  the  money  to  the  mortgagor  or  its  misappropriation, 
but  no  such  question  arose  in  the  case.'''* 

It  has  been  held  that  a  mortgagor  insured  on  a  sealed  policy 
of  insurance  may  sue  in  his  own  name,  though  the  policy  have 
written  on  it,  "  loss,  if  any,  payable  to  A.  B.,  mortgagee."  It  was 
said  that  the  indorsement  was  not  a  transfer,  and  did  not  merge  or 
extinguish  the  contract  of  the  insurers,  and  that,  if  the  insurers 
had  paid  to  the  mortgagee,  this  would  have  been  a  defense.''^ 

§  567.  Action  by  mortgagee  to  recover  insurance. — Where  a 
policy  of  insurance  is  taken  in  the  name  of  the  mortgagor,  and 
contains  a  clause,  "  loss,  if  any,  payable  to  the  mortgagee,"  such 

70  Friemansdorf  v.  Watertown  Ins.  by  an  adjustment  of  such  loss,  made 

Co.,   9   Biss.    167;    Illinois   Fire   Ins.  without   his   knowledge   and   consent, 

Co.    v.    Stanton,    57    111.    354;     Pat-  by   the   assured  mortgagor   with   the 

terson   v.   Triumph   Ins.   Co.,   64  Me.  insurance     company.     Harrington     v. 

500;   Turner  v.  Quincy  Ins.  Co.,  109  Fitchburgh  Ins.  Co.,   124  Mass.   126. 

568.     But     a     mortgagee     to  71  Martin    v.    Franklin    Fire    Ins. 


whom  a  policy  of  insurance  is  made       Co.,  38  N.  J.  140;  20  Am.  Hep.  372. 
payable  in  case  of  loss,  is  not  bound 
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■words  operate  to  give  the  mortgagee,  for  most  purposes,  the  same 
rights  and  interests  in  the  policy  which  he  would  have  had  if, 
without  such  words,  the  policy  had  been  assigned  to  him  with  the 
consent  of  the  insurers.''^  The  Code  having  provided  that  an  ac- 
tion shall  be  brought  in  the  name  of  the  party  in  interest,  it  has 
accordingly  been  held  that  the  person  to  whom  the  loss  is  payable, 
can  sustain  an  action  against  the  insurers.^* 

Accordingly  the  owner  is  not  a  necessary  party  plaintiff.''* 
Where  the  insurance  is  made  of  the  interest  of  the  mortgagor, 
'^  loss,  if  any,  payable  to  the  mortgagee,"  the  mortgagee  may  re- 
cover the  whole  amount  of  loss  though  in  excess  of  his  lien,  and, 
after  payment  of  his  demand,  he  will  hold  the  balance  as  a  trustee 
for  the  mortgagor.''*  Nor  will  his  right  of  action  be  barred  by 
a  settlement  between  the  insurer  and  the  owner  without  his  knowl- 
edge or  consent.''®  Though  where  one  to  whom  a  loss  is  payable 
as  "  mortgagee  as  his  interest  may  appear "  acts  as  representa- 
tive and  trustee  for  another,  he  may,  under  the  Code,'"  sue  as 
trustee  of  an  express  trust,  without  alleging  the  trust,  where 
his  representative  capacity  nowhere  appears  in  the  transaction.''^ 

§  568.  Action  by  both  mortgagor  and  mortgagee  to  recover  in- 
surance.— ^Where  the  owner  of  the  property  and  the  mortgagee 
have,  both  of  them,  interests  under  the  policy,  it  is  proper  for 
them  to  join  as  plaintiffs  in  an  action  to  enforce  it.''*  And  it  is 
held  that  the  mortgagee  is  a  necessary  party,  and  may,  where  he 
refuses  to  join  as  a  plaintiff,  be  made  a  party  defendant.*" 

72  Luckey  v.  Gannon,  37  How,  Pr.  bury,  45  Me.  447 ;  Fowley  v.  Palmer, 
134,  138;  Ennis  v.  Harmony  Fire  Ins.       5  Gray   (Mass.)   549. 

Co.,  3  Bosw.  516;   Grosvenor  v.  At-  76  Hathaway    v.    Orient   Ins.    Co., 

lantic   Fire  Ins.   Co.  of  Brooklyn,  5  134  N.  Y.  409;  32  N.  E.  40. 

Duer,  517;   17  N.  Y.  391,  395.  77  Code  Civ.  Proe.  §  449. 

73  Frink  v.  Hampden  Ins.  Co.,  45  78  Weed  v.  Hamburg-Bremen  Fire 
Barb.  384;  31  How.  Pr.  30;  Eoussel  V.  Ins.  Co.,  133  K  Y.  394;  31  N.  E. 
St.   Nicholas   Ins.   Co.,   52   How.   Pr.  231. 

495 ;    Ennis    v.    Harmony    Fire    Ins.  79  Hathaway   v.    Orient    Ins.    Co., 

Co.,   3   Bosw.   516.     See   also  Motley  134  N.  Y.  409;   32  N.  E.  40;  Winne 

V.  Manuf.  Ins.  Co.,  29  Me.  337;  Had-  v.   Niagara  Fire   Ins.   Co.,  91   N.  Y. 

ley  V.  N.  H.  Ins.  Co.,  55  N.  H.  110.  185. 

74  Hathaway  v.  Orient  Ins.  Co.,  80  Lewis  v.  Guardian  Assur.  Co., 
134  N.  Y..409;  32  N.  E.  40.  93   App.   Div.   525;    87   N.   Y.   Supp. 

75  Mix  V.  Hotchkiss,  12  Conn.  32;  525,  affi'd  181  N.  Y.  392;  74  N.  E. 
Concord  Union  Mut.  Ins.  Co.  v.  Wood-  224;  Code  Civ.  Proc.  §§  446,  448- 
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EIGHTS  OF  THE  PARTIES  WHEEE  THE  PKEMIUM  IS   PAID   BY  THE 

MOE.TGAGOB. 

§  569.  Agreement  to  insure. — It  is  a  common  practice  to  insert  a 
provision  in  mortgages  obligating  the  mortgagor  to  procure  insur- 
ance on  the  mortgaged  premises  as  a  collateral  security  to  the 
mortgage,  and,  in  default  of  his  so  doing,  giving  to  the  mortgagee 
the  right  to  procure  such  insurance  at  the  mortgagor's  expense. 
This  is  a  perfectly  valid  bargain,  but  in  the  absence  of  such  an 
agreement,  the  mortgagee,  if  he  insures  at  all,  must  do  so  at  his 
own  expense,  and  the  premium  paid  for  insurance  cannot  be  tacked 
to  the  mortgage  debt.*^  If  the  mortgagee  receives  the  money 
necessary  to  pay  the  premium,  and  undertakes  to  procure  in- 
surance, it  becomes  his  duty  to  do  so ;  if  he  omits  to  insure,  he 
stands  in  the  place  of  the  insurance  company,  and,  if  a  loss 
occurs,  the  amount  of  insurance  which  he  undertook  to  obtain 
will  be  deducted  from  the  debt.®^ 

§  570.  Insurance  procured  by  a  mortgagee  upon  the  request  or 
at  the  expense  of  the  mortgagor,  is  held  by  the  mortgagee  for  the 
protection  of  both  interests.  The  import  of  the  transaction  is  that 
the  insurance  is  additional  collateral  security  for  the  mortgage 
debt,  furnished  by  the  mortgagor  at  his  expense,  and  procured 
by  the  mortgagee,  acting  as  his  agent  and  by  his  authority.  The 
general  rule  that  the  proceeds  of  collateral  securities  in  the  hands 
of  the  creditor  are  to  be  applied  when  received  by  him  in  the  re- 
duction of  the  debt,  requires  that  the  insurance  money,  when 
collected  by  the  mortgagee,  shall  be  applied  upon  the  mortgage 
debt,  and  if  sufficient  to  pay,  it  shall  extinguish  it.  It  is  im- 
material to  the  mortgagor  whether  the  insurance  be  in  his  name 
or  in  the  name  of  the  mortgagee,  if  the  avails  of  it  in  case  of 
loss,  are  to  be  applied  in  reduction  of  the  debt,  and  the  mortgagee 
has  no  interest  to  procure  tin  insurance  limited  to  his  own  protec- 
tion merely,  where  the  expense  is  to  be  paid  by  the  other  party 
and  is  secured  on  the  land.  In  such  cases  the  implied  obligation 
is,  that  the  insurance  money  when  paid  to  the  former  shall  apply 
upon  the  mortgage  debt.*^ 

81  Faure    v.    Winans,    Hopk.    Ch.  83  Waring  v.  Loder,  53  N.  Y.  581 ; 

283;   Fisher  on  Morts.,  493,  494.  Buffalo  Steam  Engine  Works  v.  Sun 

82Soule  V.   The   Union  Bank,   30  Mutual  Ins.  Co.,  17  N.  Y.  406;  Clin- 

How.  Pr.  105;  45  Barb.  111.  ton    v.    Hope    Ins.    Co.,    45    N.    Y. 
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§  571.  Agreement  with  insurer  for  subrogation. — This  rule  has 
no  application  as  against  an  insurer,  however,  when  it  is  made  a 
part  of  the  contract  of  insurance  between  him  and  the  mortgagee, 
that  he  shall  have  an  assignment  of  the  mortgage  when  a  loss 
equal  to  its  amount  has  been  paid.  In  such  a  case,  though  the 
premium  has  been  paid  by  the  mortgagee  under  a  clause  in  the 
mortgage  at  the  expense  of  the  mortgagor,  the  insurer  may  demand 
an  assignment  stipulated  for  in  the  policy,  and  may  enforce  it 
against  the  mortgagee.** 

In  Hay  v.  Star  Fire  Ins.  Co.  (77  K  Y.  235,  affi'g  13 
Hun,  496),  insurance  was  effected  by  the  mortgagee  at  the  expense 
of  the  mortgagor.  The  policy  contained  the  following  clause: 
"  In  all  cases  of  loss  the  assured  shall  assign  to  this  company 
all  his  right  to  receive  satisfaction  therefor,  from  any,  other  per- 
son or  persons,  town  or  corporation,  with  a  power  of  attorney  to 
sue  for  and  recover  the  same  at  the  expense  of  this  company. 
When  insured  as  a  mortgagee,  the  loss  shall  not  be  payable  until 
payment  of  such  portion  of  the  debt  shall  have  been  enforced, 
as  can  be  collected  out  of  the  original  security,  to  which  this 
policy  shall  be  held  as  collateral,  and  this  company  shall  then 
only  be  liable  to  pay  such  sum,  not  exceeding  the  amount  in- 
sured, as  cannot  be  collected  out  of  such  primary  security."  The 
action  was  brought  to  strike  this  clause  out  of  the  policy,  on 
the  ground  of  fraud  in  issuing  it,  and  to  recover  upon  the 
policy  as  reformed.  In  affirming  the  judgment  granting  this 
relief,  the  court  remarked  that  the  clause  referred  to  made  the 
defendant  a  mere  guarantor  of  the  collection  of  the  mortgage 
and  an  insurer  of  the  debt,  a  contract  practically  of  no  benefit 
either  to  the  insured  or  to  the  mortgagors.  It  was  an  insurance 
which  the  mortgagee  under  his  contract  with  the  mortgagor  had 
no  right  to  accept,  and  one  which  in  Excelsior  Ins.  Co.  v.  Royal 
Ins.  Co.  (55  !N".  T.  343),  it  is  more  than  intimated  that  the  de- 
fendant had  no  right  to  make.*^ 

467;   Cromwell  v.  Brooklyn  Fire  Ins.  cox  v.  Allen,  36  Mich.  160;  Flanders 

Co.,  44  N.  Y.  47;   Hamilton  v.  Gun-  on  Ins.  1871,  347-361. 

ther,  32  Hun,  22.     See  also  Holbrook  84  Foster  v.  Van   Reed,   70  N.  Y. 

V.  American  Ins.  Co.,   1   Curtis   193;  19,     rev'g     5     Hun,     321.     But     see 

Concord    Union    M.    F.    Ins.    Co.    v.  Graves  v.  Hampden  Fire  Ins.  Co.,  92 

Woodbury,    45    Me.    447;     Felton    v.  Mass.    (10  Allen)    281. 

Brooks,  58  Mass.  (4  Cush.)  203;  Wil-  85  Buckley  v.  Garrett,   60  Pa.  St. 

333. 
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§  572.  Application  of  insurance  money The  mortgagee  cannot 

apply  insurance  moneys  received  by  him  from  a  policy  on  the  mort- 
gaged property,  paid  for  by  the  mortgagor,  to  other  debts  of 
the  mortgagor.  And  if  the  mortgage  debt  be  not  due,  the  mort- 
gagee cannot  apply  such  insurance  moneys  at  all  otherwise  than  in 
repairing  the  loss  to  the  property,  without  the  consent  of  the 
mortgagor.®® 

The  mortgagee  has  no  authority  to  consent  to  the  cancellation 
of  the  policy  paid  for  by  the  mortgagor,  for  the  protection  of 
both  interests.®''^ 

The  mortgagor  and  mortgagee  may,  as  between  themselves,  agree 
before  the  insurance  money  is  paid  that  it  shall  not  all  be  applied 
on  the  mortgage  indebtedness;  and  the  mortgagee  has  a  right  to 
release  a  part  of  his  security  so  far  as  the  mortgagor  is  concerned, 
and  to  let  him  have  a  part  of  the  insurance  money.*® 

Where  a  mortgagee  had  insurance  on  his  interest  and  promised 
the  mortgagor  to  give  him  credit  for  anything  received  on  account 
of  it,  it  was  held  that  this  promise  could  be  enforced,  and  that 
the  liability  of  the  mortgagor  was,  in  equity,  a  sufficient  considera- 
tion.«9 

EIGHTS  OF  THE  PAETIEiS  WHEEE  THE  PEEMIUM  IS  PAID  BY  THE 

MOETGAGEE. 

§  573,  Mortgagor  has  no  claim  to  insurance. — ^Where  the  insur- 
ance is  procured  by  the  mortgagee  at  his  own  expense,  upon  his 
otvn  motion,  and  for  his  sole  benefit,  it  is  obvious  that  the  mort- 
gagor cannot  be  entitled  to  claim  the  fruits  of  a  contract  to 
which  he  was  a  stranger,  and  toward  the  consideration  of  which 
he  had  contributed  nothing,  and  various  interesting  questions  have 
arisen  as  to. the  rights  in  such  cases  of  the  mortgagee  and  the  in- 
surer as  between  each  other.  Thus,  it  has  been  said  that  an  in- 
surance by  a  mortgagee  is  not  an  insurance  of  the  specific  prop- 
erty, but  of  its  capacity  to  pay  the  mortgage  debt,*"  and  again  that 
"  it  is  but  .an  insurance  of  his  debt,  and  if  his  debt  is  afterward 

86  Fergus    v.    Wilmarth,    117    111.  87  Matter  of  Moore,  6  Daly,  541. 

542;   7  N.  E.  508;   Elliot  Five  Cent  88  Sherman  v.   Foster,   158   N.  Y. 

Savings   Bank  v.   Commercial   Union  587;  53  N.  E.  504. 

Ass'n   Co.,    142   Mass.    142;    7   N.   E;  89  Collahan  v.  Linthicum,  43  Md. 

550;   Gordon  v.  Ware  Savings  Bank,  97;  20  Am.  Eep.  106. 

115  Mass.  588.  90  Flanders  on  Ins.  360. 
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paid  or  extinguished,  the  policy  from  that  time  ceases  to  have  any 
operation."  *' 

§  574.  If  it  is  the  debt  only  which  is  insured,  it  may  be  said 
that  until  the  debt  or  some  part  of  it  is  lost,  there  is  no  loss  upon 
the  policy,  and  that  neither  the  debt  nor  any  part  of  it  is  lost 
until  the  mortgagee  fails  to  obtain  it  from  an  enforcement  of  his 
mortgage.  There  are  a  number  of  dicta  of  judges  and  text-writers 
which  would  seem  to  favor  this  rule.  In  one  case  in  Pennsylvania 
it  was  said  by  Gibson^  J.,^^  that  "  a  mortgagee  insures  not  the 
ultimate  safety  of  the  whole  property,  but  only  so  much  of  it  as  is 
sufficient  to  pay  the  mortgage  debt,  and  in  effect  the  security  is 
insured."  He  also  says,  by  way  of  illustrative  enforcement  of 
his  argument,  that  a  mortgagee  insured,  cannot  recover  of  the  in- 
suer  for  the  loss  by  fire  of  a  few  shingles  when  the  premises  are 
left  amply  sufficient  to  secure  him  his  debt.  Soj  Chancellor  Wax.- 
WOETH  remarked  ®*  that  a  vendor  who  retained  a  lien  for  unpaid 
purchase  money  had  an  insurable  interest  only  to  the  amount  of 
his  lien,  "  so  far  as  the  land  upon  which  the  house  stood  was 
insufficient  to  protect  him  from  loss,  provided  the  purchaser  was 
unable  to  pay  the  same."  ®* 

§  575.  Debt  is  not  insured — It  cannot  be  said,  however,  that  in 
any  strict  legal  sense  the  insurers  contract  to  indemnify  the  mort- 
gagee for  a  loss  of  the  mortgage  debt.  They  have,  indeed,  no 
power  to  guarantee  the  payment  or  collection  of  a  debt. 
Fire  underwriters  in  these  days  in  this  State,  as  in  all 
the  States,  are  creatures  of  the  statute,  and  have  no  rights,  save 
such  as  the  State  gives  to  them.  They  may  agree  that  they  will 
pay  such  loss  or  damage  as  happens  by  fire  to  property.  They 
are  limited  to  this.^^  It  was  not  readily  that  it  was  first  held 
that  they  could  agree  with  a  mortgagee  or  lienor  of  property  to  re- 
imburse to  him  the  loss  caused  to  him  by  fire.  He  is  not  the 
owner  of  it ;  how  then  can  he  insure  it  ?  was  the  query.  And  the 
effort  was  not  to  enlarge  the  power  of  the  insurer  so  that  it 
might  insure  a  debt,  but  to  bring  the  lienor  within  the  scope  of 
that  power,  so  that  the  property  might  be  insured  for  his  bene- 

91  Angell  on  Ins.  §  59.  94  See  also  cases  cited  by  Folqeb, 

92  Smith  v.  Col.  Ins.  Co.,  17  Pa.  J.,  in  Excelsior  F.  Ins.  Co.  v.  Eoyal 
St.  253.  Ins.  Co.  of  Liverpool,  55  N.  Y.  343. 

93  iEtna  F.  Ins.  Co.  v.  Tyler,  16  95  Hay  v.  Star  Fire  Ins.  Co.,  77  N. 
Wend.  397.  Y.  236,  affi'g  13  Hun,  496. 
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fit.  And  it  was  done  by  holding  that,  as  his  security  did  depend 
upon  the  safety  of  the  property,  he  had  an  interest  in  its  preserva- 
tion, and  so  had  such  interest  as  that  he  might  take  out  a  policy 
upon  it  against  loss  by  fire,  without  meeting  the  objection  that 
it  was  a  wagering  policy.  The  policy  did  not  therefore  become 
one  upon  the  debt,  and  for  indemnification  against  its  loss,  but 
still  remained  one  upon  the  property,  and  against  loss  or  damage 
to  it.  It  is  doubtless  true,  as  was  said  by  Gibson,  J.,  that  in  effect 
it  is  the  debt  which  is  insured.  It  is  only  in  effect,  however,  an 
effect  resulting  from  the  primary  act  of  insurance  of  the  property 
which  is  the  security  for  the  debt.  It  is  the  interest  in  the  prop- 
erty which  gives  the  right  to  obtain  insurance,  and  the  owner- 
ship of  the  debt,  a  lien  upon  the  property,  creates  that  interest. 
The  agreement  is  usually  for  insuring  the  property  from  loss  or 
damage  by  fire.  The  interest  of  the  mortgagor  is  in  the  whole 
property,  just  as  it  exists,  undamaged  by  fire  at  the  date  of  the 
policy.  If  that  property  is  consumed  in  part,  though  what  there 
be  left  of  it  is  equal  in  value  to  the  amount  of  the  mortgage 
debt,  the  mortgage  interest  is  effected.  It  is  not  so  great  or  so 
safe  or  so  valuable  as  it  was  before.  It  was  for  indemnity  against 
this  very  detriment,  this  very  decrease  in  value,  that  the  mort- 
gagee sought  insurance  and  paid  his  premium.  The  undertaking 
is  that  the  property  shall  not  suffer  loss  by  fire;  that  is,  in  effect, 
that  its  capacity  to  pay  the  mortgage  debt  shall  not  be  diminished. 
When  an  appreciable  loss  has  occurred  to  the  property  from  fire, 
its  capacity  to  pay  the  mortgage  debt  has  been  affected ;  it  is  not 
so  well  able  to  pay  the  debt  which  is  upon  it.  The  mortgage 
interest,  the  insurable  interest,  is  lessened  in  value,  and  the  mort- 
gagee, the  insuree,  is  affected,  and  may  call  upon  the  insurer  to 
make  him  as  good  as  he  was  when  he  effected  his  insurance. ®® 

§  576.  Damages  repaired  by  mortgagor — A  mortgagee  has  been 
held  not  to  be  entitled  to  recover  from  the  insurer  if  the  injury 
to  the  property  has  been  entirely  repaired  by  the  mortgagor.^'' 

But  where  the  mortgagees  consented  to  the  payment  of  the 
insurance  money  to  the  mortgagor  upon  the  latter's  promise  to  use 
the  sum  in  erecting  a  new  building  upon  the  premises  equal  in 

96F0LGEB,     J.,     in     Excelsior    F.  97  Matter  of  Moore,  6  Daly,  541; 

Ins.  Co.  V.  Royal  Ins.   Co.  of  Liver-  Matthewson    v.  Western    Assurance 

pool,  55   N.  Y.   343;    Foster  v.  Van  Co.,    10    Lower  Canada,    18;    G.    C. 

Heed,  5  Hun,  321.  Montreal,  8. 
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value  to  the  one  destroyed,  they  may,  upon  failure  of  the  mort- 
gagor to  perform  his  agreement,  maintain  an  action  for  money 
had  and  received.®* 

VTHEir  THE  INSUEEE  IS  EWTITXEO  TO  BE  STJBEOGATEID   TO  THE 
EIGHTS  O'F  THE  MOETGAGEE. 

§  577.  Insurer  entitled  to  be  subrogated  to  do  equity. — It  being 
established  that  the  liability  of  the  insurer  of  a  mortgagee's  in- 
terest extends  to  the  full  amount  of  the  damage  to  the  property, 
within  the  limits  of  the  policy  and  of  the  mortgage  debt,  it  be- 
comes an  interesting  question  as  to  what  rights  remain  after 
the  payment  of  the  loss  as  between  the  parties.  The  mortgagor 
can  make  no  claim  to  the  insurance  moneys  if  he  has  not  paid 
the  consideration  for  the  policy.  It  has  been  said  that,  in  such  a 
case,  the  mortgagee  is  entitled  both  to  the  insurance  money  and 
to  the  mortgage  debt,  since  neither  the  insurer  by  paying  the 
loss,  nor  the  mortgagor  by  paying  the  debt,  does  any  more  than 
each  respectively  contracted  to  do  and  was  paid  for  doing.*  This 
view,  however,  it  will  be  seen,  ignores  the  principle  of  public 
policy,  that  no  man  should  be  allowed  to  bargain  for  an  advantage 
to  arise  from  a  destruction  of  life  or  property — in  other  words,  to 
lay  a  wager  that  a  particular  person  will  die,  or  a  particular 
property  be  burnt  within  a  given  period.  A  more  equitable  doc- 
trine has  prevailed,  and  it  may  now  be  regarded  as  settled  that 
the  insurer  who  pays  the  amount  of  the  mortgage  debt,  or  some 
part  of  it,  is  entitled  to  be  subrogated  to  the  rights  of  the  mort- 
gagee for  his  indemnity,  and  that  he  is  entitled  to  an  assignment 
of  the  rights  of  the  assured,  upon  paying  the  full  amount  of  the 
mortgage  debt.  This  is  put  upon  the  analogy  of  the  situation 
of  the  insurer  to  that  of  a  surety ;  ^  and  it  might  also  safely  rest 
upon  the  doctrine  that  upon  an  abandonment  and  payment,  or 
upon  a  recovery  as  for  a  total  loss,  the  insurers  are  entitled  to 
subrogation  in  equity  to  all  the  rights  and  remedies  which  the 
assured  has  to  the  property  which  is  not  actually  destroyed.^ 

98  Miller  v.  Harris,  117  App.  Div.  3  Atlantic  Ins.   Co.   v.   Storrow,  5 

395;  102  N.  Y.  Supp.  604.  Paige,  285;  Rogers  v.  Hosack's  Ex'rs, 

1  Shaw,  C.  J.,  in  King  v.  State  18  Wend.  319;  .^tna  Fire  Ins.  Co. 
Mutual  P.  Ins.  Co.,  7  Cush.  v.  Tyler,  16  Wend.  385;  Mercantile 
(Mass.)   1.  Mut.   Ins.    Co.   v.    Calebs,   20   N.   Y. 

2  Excelsior  F.  Ins.  Co.  v.  Royal  176 ;  Honore  v.  Lamar  Fire  Ins.  Co., 
Ins.  Co.  of  Liverpool,  55  N.  Y.  359.  51   111.   409;   Norwich  Fire  Ins.   Co. 
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§  578.  The  right  of  subrogation  is,  however,  an  equitable  one,  and 

is  only  allowed  when  equity  demands  its  exercise.  It  is  only 
allowed  in  cases  where  the  sum  received  by.  the  insured  does  not 
go  in  reduction  of  the  debt,  and  the  insured  might  otherwise,  not- 
withstanding the  payment  of  the  loss,  proceed  to  collect  the  whole 
debt  of  the  mortgagor.  The  utmost  the  insurers  can  claim  is  to 
be  subrogated  as  to  the  amount  paid  by  them  to  the  right  of  the 
insured  to  collect  the  debt,  irrespective  of  the  sum  received  by  him 
on  the  policy.  It  is  a  mere  equity  to  be  put  in  the  place  of  the 
insured  as  to  that  sum,  in  regard  to  the  bond  and  mortgage, 
whatever  his  rights  may  be.  This  equity  does  not  arise  out  of 
the  contract  of  insurance,  but  from  all  the  circumstances  of  the 
case.*  So,  where,  although  the  contract  as  between  the  mortgagee 
and  the  insurers,  may  not  provide  for  the  insurance  of  any  other 
than  the  interest  of  the  mortgagee,  still,  if  the  premium  be  ac- 
tually paid  by  the  mortgagor,  the  insurers  cannot  demand  an  as- 
signment of  the  mortgage,  and  the  payment  of  loss  will  operate 
as  a  payment  on  account  of  the  mortgage  debt.  The  insurers  can- 
not collect  if  the  mortgagor  could  not  do  so,  and  the  mortgagor 
would  have  an  equitable  claim  upon  the  mortgagee  for  insurance 
procured  at  his  expense.^ 

§  579.  Agreement  for  subrogation The  obligation  of  the  in- 

suers  is  to  be  determined  by  the  terms  of  the  policy,  and  it  is  per- 
fectly competent  for  them  to  stitpulate  for  subrogation.  So, 
where  insurance  was  made  of  a  mortgagor's  interest,  "  loss,  if 
any,  payable  to  the  mortgagee,"  and  a  stipulation  was  annexed 
to  the  contract  such  as  has  already  been  spoken  of  as  a  "  mortgagee 
clause,"  and  the  insurance  as  to  the  mortgagor  was  rendered  in- 
operative by  a  violation  of  a  condition  forbidding  other  insurance, 
the  insurer  was  held  entitled  to  subrogation  on  paying  the  mort- 
gagee's claims.® 

V.  Boonier,  52  111.  442;  Dick  v.  Ins.  v.   Plaisted,  68   Me.   363;    Loudon  v. 
Co.,  81  Mo.  103.     The  rule  is  differ-  Waddle,  98  Pa.  St.  242. 
ent  in  Massachusetts,  where  a  mort-  4  Kernoetian  v.  The  N.  Y.  Bowery 
gagee    may    collect    both    from    the  Fire  Ins.  Co.,  17  N.  Y.  428. 
mortgagor  and  the  insurer.     King  v.  5  Hay  v.  Star  Fire  Ins.  Co.,  77  N. 
State  M.   F.   Ins.   Co.,   61   Mass.    (6  Y.  235;  Kernochan  v.  The  N.  Y.  Bow- 
Gush.)   456;  Suffolk  Fire  Ins.  Co.  v.  ery  Fire  Ins.  Co.,  17  N.  Y.  428. 
Boyden,    91    Mass.     (9    Allen)     123.  6  Ulster  Co.  Savings  Institution  v. 
See   also   on   this    subject.    White   v.  Leake,    73    N.    Y.    161,    rev'g    Ulster 
Brown,  56  Mass.   (2  Cush.)   412;  Ely  Co.  Savings  Institution  v.  Decker,  11 
V.  Ely,  80  111.  532;  Russell  v.  South-  Hun,  515;  Phoenix  Ins.  Co.  v.  Floyd, 
ard,  12  How.  (U.  S.)   139;  Mclntyre  19  Hun,  287;  Thornton  v.  Enterprise 

Ins.  Co.,  71  Pa.  St.  234. 
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606.  Mortgagor  becomes   surety  af- 

ter his  grantee  assumes. 

607.  Results   of   mortgagor's   rights 

as  surety. 

608.  Mortgagor     not     relieved     by 

covenant  of  his  grantee. 

609.  The    mortgagor    may    protect 

himself  from  depreciation  in 
value  of  the  property. 

DEFENSES   TO  ACTIONS   ON   COVENANTS 
TO   ASSUME   MOETGAGES. 

610.  Mortgagee    cannot    enforce    a 

void  covenant. 

611.  In  all  cases  it  is  quite  mate- 

rial. 

612.  The  same  defenses  also  exist. 

613.  Covenant    to    assume    inserted 

by  fraud  or  mistake. 

614.  Failure    of    consideration    for 

covenant. 

615.  Eviction  by  paramount  title. 

616.  Grantor     may     release     from 

covenant  to  assume. 

617.  Grantor  may  not  release. 

618.  Either  side  of  this  discussion. 

619.  Rule  in  New  Jersey  as  to  re- 

lease of  covenant. 
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AGEHEMEWT    TO   ASSUME  MORTGAGE. 

§  580.  Parol  agreement  to  assume. — When  a  person  obligated  to 
pay  a  mortgage  debt  conveys  the  premises  upon  which  the  mort- 
gage is.  a  lien,  upon  an  agreement  that  the  grantee  shall,  as  part 
of  the  price,  assume  the  payment  of  the  mortgage  debt,  the  con- 
tract of  the  grantee  does  not  bind  him  as  a  guarantor  for  the  pay- 
ment of  the  debt  of  another  person.  The  debt  is  his  own  debt 
contracted  by  him  with  his  grantor,  and  constitutes  a  portion  of 
the  consideration  for  the  estate  upon  which  the  mortgage  is  a 
charge,  and  the  character  of  the  obligation  as  an  original  under- 
taking is  not  changed  by  the  fact  that  the  payment  is  to  be  made 
to  the  mortgagee  instead  of  to  the  vendor  of  the  property.-^  The 
promise  of  the  grantee  is,  therefore,  not  within  the  statute  of 
frauds,  but  it  stands  upon  the  footing  of  a  promise  to  pay  for 
lands  sold  and  conveyed,  which  can  be  enforced  though  it  be  not 
in  writing.^ 

Where  real  estate  is  conveyed  subject  to  a  mortgage,  it  is  not 
competent  for  the  mortgagee  to  show  that  a  parol  agreement  was 
made  by  which  the  grantee  made  himself  personally  holden  for  its 
payment,  in  contradiction  of  a  written  contract  of  sale  which  stipu- 
lates merely  for  a  sale  of  the  equity  of  redemption.  Proof  of 
such  a  parol  agreement  would  conflict  with  the  terms  of  the  writ- 
ten contract,  and  is  therefore  not  admissible  on  behalf  of  a  person 
claiming  under  it.* 

Where  a  grantee  of  two  lots  assumed  payment  of  five  mortgages 

lEly  V.  McNight,  30  How.  Pr.  97;  99   Ind.   563;    Bowden   v.   Kurtz,   37 

Barker  v.  Bucklin,  2  Den.  45;    Fish  Iowa,    239;     Canfield    v.    Shear,    49 

V.    Dodge,    4    Den.    311;    Murray    v.  Mich.  313;   13  N.  W.  605;  Wilson  v. 

Smith,  1  Duer,  412.  King,   23   N.   J.   Eq.    150;    Bolles   v. 

2  Thomas   v.   Dickinson,    12   N.   Y.  Beach,   2   Zab.    (N.   J.)    680;    Merri- 

(2    Kern.)     364;    Dorr    v.    Peters,    3  man  v.  Moore,  90  Pa.  St.  78.     Under 

Edw.  Ch.  132;   Smith  v.  Truslow,  84  the  Civil  Code  of  California,  §  2922, 

N.  Y.  660;   Tainter  v.  Hemmingway,  an   oral  agreement  between   the  ten- 

18   Hun,    458;    Murray   v.    Smith,    1  ants  in  common  of  lands  subject  to 

Duer,  412;  Minor  v.  Terry,  6  How.  Pr.  n,  mortgage,  that  the  interest  of  one 

208,  212;   Sherman  v.  Willett,  42  N.  shall  be  charged  with  the  whole  mort- 

Y.  146;  Barker  v.  Bradley,  42  N.  Y.  gage,   and  the   interest   of  the   other 

316;  Remington  v.  Palmer,  62  N.  Y.  shall  be  charged  with  the  whole  debt, 

31;     Hebbard  "v.    Haughian,    70    N.  is  of  no  effect.     Porter  v.  Muller,  65 

Y.  54;   Arnot  v.  E.  E.  E.  Co.,  67  N.  Cal.  512;  4  Pac.  531. 
Y.     321.     See     also     Warmouth     v.  3  Selchow  v.  Stymus,  26  Hun,  145. 

Hatch,  33  Cal.  121;  Wright  v.  Briggs, 
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■upon  them,  there  being  actually  five  on  each,  it  was  held  that 
parol  evidence  vs'as  admissible  to  dispel  the  ambiguity.* 

§  581.  Who  bound  by  covenajit — Although  the  promise  of  a 
grantee  to  pay  a  mortgage  is  commonly  expressed  by  a  recital  in 
the  deed  of  conveyance,  it  may  equally  well  be  made  in  a  written 
instrument  between  the  grantor  and  gi*antee  outside  of  the  con- 
veyance.^ 

And  where  a  contract  with  a  vendee  states  the  terms  of  the 
mortgage  and  rate  of  interest,  specific  performance  of  the  contract 
will  be  compelled,  though  the  mortgage  as  recorded  does  not  state 
these  details,  if  they  are  in  fact  shown  to  be  identical  with  those 
agreed  upon.^  On  the  other  hand  though  the  terms  of  the  mort- 
gages are  not  stated  in  the  contract  the  vendee  is  chargeable  with 
notice  of  them  as  shown  by  the  record  and  cannot  refuse  to  take 
title  because  the  contract  does  not  specify  them.'' 

A  married  woman  is  bound  by  a  covenant  to  assume  a  mort- 
gage contained  in  a  conveyance  to  her.® 

Where  a  party  purchases  real  estate  and  assumes  to  pay  one- 
half  of  certain  mortgages  thereon,  he  is  a  proper  party  to  a 
suit  to  foreclose,  and  liable  to  a  personal  judgment  for  one-half 
of  the  mortgage  debt.* 

§  582.  Acceptance  of  conveyance  containing  covenant  binds 
grantee. — ^While  a  parol  promise  by  a  grantee  to  assume  and  dis- 
charge a  mortgage  lien  upon  property  conveyed  to  him  would 
afford  a  perfect  cause  of  action,  the  absence  of  any  written  evi- 
dence would  be  unusual,  and  the  proof  should  be  clear  and  con- 
vincing. The  common  and  usual  way  in  which  the  contract  is 
evidenced  is  by  inserting  a  recital  in  the  deed  of  conveyance  to 
the  effect  that  the  grantee  assumes  and  agrees  to  pay  the  mort- 
gage as  part  of  the  consideration  therein  expressed.  This  recital, 
coupled  with  the  fact  that  the  deed  is  accepted  by  the  grantee, 
who  takes  and  holds  the  estate  which  is  granted  by  it,  furnishes 
the  most  satisfactory  evidence  that  he  has  adopted  the  seal  of  the 

4Martindale   v.    Parsons,   98   Ind.  7  Feist    v.    Block,    115    App.    Div. 

174.  211;  100  N.  Y.  Supp.  843. 

5  Schmueker    v.    Sibert,    18    Kans.  8  Cashman    v.    Henry,    75    N.    Y. 

104;  26  Am.  E.  765.  103;    31   Am.  R.  437;   Ballin  v.  Dil- 

6Halpern  v.  Fiseh,  116  App.  Dlv.  laye,  37  N.  Y.  35;  Vrooman  v.  Tur- 

479;  101  N.  Y.  Supp.  1019.  ner,  69  N.  Y.  280. 

9  Logan  v.  Smith,  70  Ind.  597. 
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grantor  as  his  own,  and  he  is  estopped  from  denying  that  the 
recital  is  triae.^" 

Where  the  grantee  of  a  portion  of  mortgaged  premises  cove- 
nants to  pay  the  mortgage  upon  the  whole  premises  and  to  save 
the  owner  of  the  other  portion  harmless  therefrom,  the  grantee 
not  only  becomes  personally  hound  for  the  payment  of  the  mort- 
gage, hut  his  portion  of  the  land  is  chargeable  primarily  as  the 
security.-'^  And  a  grantee  who  by  his  deed  has  agreed  to  pay 
the  mortgage  on  the  premises  cannot  retain  possession  and  at  the 
same  time  avoid  his  obligation  on  the  ground  that  the  deed  is 
invalid.^* 

The  acceptance  of  a  deed  by  an  agent  of  the  grantee,  duly 
authorized  to  act  for  him,  will  be  sufficient  to  bind  him  by  its 
covenants.^* 

§  583.  Grantee  not  bound  unless  conveyance  was  accepted  by  him. 

— Covenants  on  the  part  of  the  grantee  in  a  deed  are  treated  as 
his  covenants,  only  upon  the  ground  that  the  deed  is  accepted  by 
him.  By  accepting  the  instrument,  and  thus  tating  the  advantages 
which  accompany  it,  he  is  presumed  to  have  assented  to  its  terms. 
Acceptance  operates  as  an  execution  of  the  deed  by  the  grantee, 
but  until  he  has  accepted  it  he  is  not  bound  by  any  of  the  recitals 
which  it  contains.^*  If  a  conveyance  of  the  mortgaged  premises 
containing  a  covenant  to  assume  the  mortgage,  is  shown  to  have 
been  executed  and  recorded,  this  is  prima  facie  evidence  of  an 
acceptance  by  the  grantee,'®  but  it  is  always  competent  to  show 

lOBowen  v.   Beck,   94   N.   Y.   86;  J.)     311;    Davis    v.    Hulett,    Vt.,    33 

Atlantic  Dock  Co.  v.  Leavitt,  54  N.  Alb.  L.  J.  499. 

Y.    35;    13    Am.    E.    556J    and   cases  11  Wilcox  v.  Campbell,  106  N.  Y. 

cited;  Comstock  v.  Drohan,  71  N.  Y.  325;    12  N.  E.  823;   Jenks  v.  Quinn, 

9,  affi'g  8  Hun,  373;   Wales  v.  Sher-  137  N.  Y.  223;  33  N.  E.  376. 

wood,    52    How.    Pr.    413.     See    also  12  Gifford  v.  Father  Matthew  T.  & 

Lewis  V.  Montgomery  Mut.   B.   &  L.  A.  B.  Soc,  104  N.  Y.  139  j  10  N.  E. 

Ass'n,  70  Ala.  276 ;  Hancock  v.  Flem-  39. 

ing,    103    Ind.    533;    3    N.    E.    254;  .  13Fairchild   v.    Lynch,   42    N.   Y. 

Ellis  V.  Johnson,  96  Ind.  377;    Car-  Super.   (10  J.  &  S.)  265. 

ley  V.  Fox,  38  Mich.  387;   Hicks  v.  14  Van  Horn  v.  Powers,  26  N.  J. 

McGarry,  38  Mich.  667;  Crawford  v.  Eq.  257. 

Edwards,    33    Mich.    354;    Lawrence  15  Jackson    v.    Perkins,    2    Wend. 

V.  Towie,  59  N.  H.  28;  Woodbury  v.  308;    Church    v.    Gilman,    15    Wend. 

Swan,  58  N.  H.  280;  Vreeland  v.  Van  656;   Gilbert  v.  The  North  Am.  Fire 

Blarcom,   35  N.  J.   Bq.   530;    Spark-  Ins.    Co.,   23    Wend.    43;    Jackson   v. 

man  v.   Gove,   N.   J.,   27   Alb.   L.   J.  Phipps,  12  Johns.  418;  Van  Valen  v. 

33;    Finley  V.   Simpson,   2   Zab.    (N.  Schermerhorn,  22  How.  Pr.  416;  Wil- 
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that  the  conveyance  has  not  been  accepted.  Any  instrument  which 
upon  its  face  is  regular  and  purports  to  be  a  deed  of  conveyance 
may  be  recorded,  and  if  it  is  not  in  truth  what  it  purports  to  be, 
it  will  not  be  aided  by  being  engrossed  by  a  recording  clerk  and 
put  upon  the  files  of  a  public  oiBce.-^®  A  conveyance  is  usually 
beneficial  to  a  grantee,  and  it  is  fair  to  presume,  in  the  absence  of 
evidence  to  the  contrary,  that  it  has  been  accepted  by  him,  but 
it  would  be  subversive  of  all  principle  to  hold  a  nominal  grantee 
concluded  by  acts  which  may  be  performed  by  the  grantor  without 
his  knowledge,  privity,  or  consent. ■^'^ 

§  584.  Illustrations  of  the  rule — Thus,  where  a  grantee  paid 
nothing  for  a  conveyance,  but  consented  that  a  deed  might  be 
made  to  him  to  accommodate  the  grantor,  the  title  to  remain  in 
his  name  until  a  reconveyance  should  be  requested,  a  covenant  to 
assume  was  inserted  and  the  deed  was  recorded  without  having 
been  shown  to  the  grantee.  Subsequently,  in  conformity  with  the 
arrangement  between  the  parties,  the  grantee,  without  receiving 
any  valuable  consideration,  reconveyed  the  title,  and  thereafter 
it  was  sought  to  hold  him  on  the  covenant  to  assume.  It  was  held 
that  he  was  not  bound.'^* 

So,  where  a  deed  was  executed  and  recorded  by  the  owner  of 
land  in  which  the  grantee  was  recited  to  have  assumed  payment 
of  a  mortgage  thereon,  and  the  grantee  on  being  informed  of  what 
was  done  refused  to  accept  the  deed,  but  executed  a  retransfer  of 
the  title,  it  was  held  that  by  executing  such  reconveyance  he  did 
not  recognize  the  validity  of  the  deed  himself,  and  did  not  be- 
come obligated  by  the  covenant  to  assume. -^^ 

A  married  woman  has  also  been  held  not  to  be  liable  on  a 
covenant  to  assume  mortgages  in  a  deed  accepted  by  her  husband 
without  her  knowledge  or  authority.^* 

Where  a  deed  was  made  to  a  priest,  who  thereafter,  in  con- 

sey  V.   Dennis,   44   Barb.   354;    Law-  18  Degermand    v.    Chamberlin,    22 

rence  v.  ^Farley,  24  Hun,  293.  Hun,  110. 

16BIass  V.  Terry,  156  N.  Y.  122;  19  Best   v.    Brown,    25    Hun,   223. 

50  N.  E.  953;   Jackson  v.  Perkins,  2  See  also  Cordts  v.  Hargrave,  29  N.  J. 

Wend.  308;   Day  v.  Mooney,  6  T.  &  Eq.  446. 

0.  382.     See  also  Keller  v.  Ashford,  20  Blass  v.  Terry,  156  N.  Y.  122; 

3  Mackey   (D.  C.)   444,  rev'd,  133  U.  50  N.  E.   953;   Munson  v.  Dyett,  56 

S.  610.  How.  Pr.  333;  Kell  v.  Greer,  19  W. 

17  Gifford  v.  Corrigan,  105  N.  Y.  Dig.  279.     See  also  Culver  v.  Badger, 

223;   11  N.  E.  498;  Jackson  v.  Eich-  29  N.  J.  Eq.  74. 
ards,  6  Cow.  616. 
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formity  with  the  rules  of  his  church,  conveyed  the  property  to 
his  bishop,  and  his  deed,  reciting  that  the  grantee  assumed  pay- 
ment of  a  mortgage,  was  recorded,  and  the  bishop  never  saw  the 
deed  or  took  possession  of  the  property,  it  was  held  that  he  was 
not  liable  upon  the  covenant  to  assume.^  ^ 

The  presumption  that  a  recorded  deed  was  delivered,  is  repelled 
where  it  appears  that  the  grantee  never  was  in  possession  and  that 
no  claim  was  ever  made  under  the  deed.^^ 

Where  a  grantee  has  authorized  another  to  deal  in  real  estate  in 
his  name,  he  is  liable. on  a  covenant  to  assume  contained  in  a  deed 
accepted  by  his  agent.^* 

§  585.  Holdings  stranger  to  the  deed  on  covenant  contained  in  it. 
■ — ^Where  the  person  purchasing  real  estate  does  so  as  the  agent 
for  another  person,  but  takes  the  conveyance  in  his  own  name,  an 
action  on  a  covenant  to  assume  a  mortgage  can  be  maintained 
against  the  actual  covenantor  only,  and  not  against  his  principal.^* 
And,  in  such  a  case,  if  the  action  is  brought  on  a  covenant  made 
by  the  agent  as  such,  an  election  to  sue  one  will  exonerate  the 
other;  both  cannot  be  held.^^ 

On  a  like  principle,  a  mortgagee  cannot  obtain  a  judgment  for 
deficiency  against  a  person  not  a  party  to  a  conveyance  of  land, 
on  the  ground  that  the  grantee,  in  taking  title  and  assuming  the 
mortgage,  acted  as  a  member  of  a  firm  for  the  joint  benefit  of 
himself  and  the  defendant,  on  an  agreement  to  divide  profits,^® 
or  on  the  ground  that  the  defendant  agreed  with  the  grantee  to  pay 
a  proportionate  part  of  the  mortgage.^'^ 

■Where  a  contract  of  purchase  was  made,  one  of  the  terms  of 
which  was  that  the  purchaser  was  to  assume  the  mortgage  indebt- 
edness, it  was  held  that  he  was  not  released  from  this  obligation  by 
procuring  the  deed  to  be  made  to  his  wife  instead  of  to  himself.^* 

aiGiflford  V.  McCloskey,   38  Hun,  25  Tuthill  v.  Wilson,  90  N.  Y.  423, 

350.  428;    Meeker  v.   Claghorn,  44  N.   Y. 

22Knoles   v.   Barnhart,   71   N.   Y.  351.     See  also  Addison  v.  Gaudasse- 

474,  affi'g  9  Hun,  443.  qui,  4  Taunt.  574;  Curtis  v.  William- 

23  Schley  v.  Fryer,  100  N.  Y.  71;  son,  L.  R.  10,  Q.  B.  57. 

2  N.  E.  280.  26  Williams   v.    Gillies,   75   N.   Y. 

24  Tuthill  V.  Wilson,  90  N.  Y.  423,       197,  rev'g  13  Hun,  422. 

426;    Briggs  v.   Partridge,   64   N.   Y.  27  Williams    v.    Gillies,    28    Hun, 

357;   21  Am.  R.  617;   Kiersted  v.  0.       175. 

&  A.  E.  E.  Co.,  69  N.  Y.  345 ;  25  Am.  28  Pike  V.  Seiter,  15  Hun,  402. 

E.  199.     See  also  Beckham  v.  Drake, 

9  M.  &  W.  95. 
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§  586.  Conveyance  subject  to  mortgage. — There  are  many  rea- 
sons why  a  clause  may  be  inserted  in  a  conveyance  reciting  mort- 
gage incumbrances  upon  the  property.  •  It  may  be  done  for  the 
purpose  of  qualifying  the  covenants  for  title,^®  or  to  impose  a 
primary  obligation  upon  a  portion  of  the  mortgaged  premises  for 
the  payment  of  the  whole  or  a  specific  portion  of  the  debt ;  ^^  or 
to  preclude  the  grantee  from  defending  against  a  mortgage  on 
the  ground  of  usury.' ^  But  if  there  is  no  express  contract  im- 
posing upon  the  grantee  a  personal  duty  to  pay  the  mortgage  debt, 
he  acquires  the  equity  of  redemption  merely,  and  thereafter  owes 
nothing  either  to  his  grantor  or  to  the  mortgagee,  other  than  not 
to  commit  waste,  and  to  suffer  the  property  to  be  sold  when  appli- 
cation is  made  for  that  purpose.*^  In  all  of  the  cases  in  this  State 
where  a  personal  liability  was  imposed  upon  the  grantee,  it  was 
in  pursuance  of  his  written  or  oral  contract  and  agreement.'* 

A  class  of  early  cases  in  the  Pennsylvania  courts  sustained  the 
notion  that,  where  a  conveyance  was  made  "  under  and  subject " 
to  a  certain  mortgage  "  which  is  part  of  the  consideration,"  a  cov- 
enant would  be  implied,  if  not  to  pay  the  debt  to  the  grantee,  at 
least  to  indemnify  the  grantor.'*  But  a  statute  passed  in  1878 
provided  that  the  grantee  should  not  be  personally  liable  unless  he 
shall  expressly  assume  such  liability  by  agreement  in  writing  or 
condition  in  the  conveyance.'* 

In  some  States  a  clause  in  a  conveyance  to  the  effect  that  the 
premises  are  subject  to  a  mortgage,  the  amount  of  which  is  de- 
ducted from  or  forms  part  of  the  purchase  money,  has  been  held 
to  import  an  agreement  on  the  part  of  the  grantee  to  pay.'® 

§  587.  Language  importing  covenant  to  assume The  following 

29  Collins  v.  Rowe,  1  Abb.  N.  Cas.  See  also  Fiske  v.  Tolman,  124  Mass. 

97.  254;  26  Am.  E.  659. 

30Hart  V.  Wandle,  50  N.  Y.  381;  34  Moore's    Appeal,     110    Pa.    St. 

Cherry   7.  Munro,  2   Barb.   Ch.   618;  433;    1  Atl.  593;    19  Alb.  L.  J.  257, 

Brewer  v.  Staples,  3  Sand.  Ch.  579;  and  eases  cited. 

Halsey  v.  Reed,  9  Paige,  446.  35  Pamph.  L.  205 ;  Act  of  Jan.  12, 

31  Hartley  v.  Harrison,  24  N.  Y.  1878;  Purdon's  Ann.  Die.  1878,  p. 
170;   Freeman  v.  Auld,  44  N.  Y.  50.  2160,  §§  5,  6. 

32  Smith  v  Truslow,  84  N.  Y.  36  Townsend  v.  Ward,  27  Conn. 
660;   Patton  v.  Adkins,  42  Ark.  197.  610;  Held  v.  Vreeland,  30  N.  J.  Eq. 

33  Dorr  v.  Peters,  3  Edw.  Ch.  132;  591;  Stevenson  v.  Black,  Saxt.  338; 
Smith  V.  Truslow,  84  N.  Y.  660,  Thayer  v.  Torrey,  37  N.  J.  L.  (8 
662;  Stebbins  v.  Hall,  29  Barb.  524;  Vroom)  339;  Tichenor  v.  Dodd,  3 
Collins  V.  Rowe,  1  Abb.  N.  Cas.  97.  Green.  Ch.  454. 
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have  been  held  to  be  expressions  importing  an  agreement  to  as- 
sume and  pay:  "  Subject,  however,  to  the  assumption  as  a  part  of 
the  consideration  "  of  the  conveyance,  of  the  mortgage.*^  And 
again,  "  vrhich  said  mortgage  is  assumed  by  the  party  of  the  sec- 
ond part,  and  the  amount  thereof  constitutes  part  of  the  consider- 
ation of  this  conveyance  and  is  deducted  therefrom."  ^®  So  of  this, 
subject  to  a  mortgage,  etc.,  "  which  the  said  party  of  the  second 
part  hereby  assumes  and  agrees  to  pay."  ^^  And  where  the  lan- 
guage used  was,  "  Subject,  nevertheless,  to  a  certain  mortgage 
which  the  party  of  the  first  part  assumes  and  agrees  to  pay  as 
part  of  the  consideration  hereinbefore  expressed,"  the  word  first 
was  construed  to  mean  second,  and  the  grantee  was  held  to  be 
bound  by  the  covenant.*"  The  use  of  the  word  "  assume "  im- 
ports an  agreement  to  pay.*^ 

§  588.  Language  not  importing  covenant  to  assume The  fol- 
lowing phrases  have  been  held  not  to  place  the  grantee  under  an 
engagement  to  pay  the  mortgage:  "  Subject,  nevertheless,  to  the 
payment  of  one-eighth  of  a  certain  mortgage  now  on  the  prem- 
ises." *^  "  Subject  to  the  one-half  part  of  the  mortgage."  *^ 
"  Subject  to  a  specified  mortgage,  which  is  part  of  the  above- 
named  consideration."  ** 

Where  mortgages  covered  other  land  than  that  conveyed,  the 
language  was :  "  The  above  described  property  is  alone  to  be 
holden  for  the  payment  of  both  the  above  debts,"  and  "  the  above 
mortgages  of  $15,000  which  are  part  consideration  of  this  deed." 
This  was  held  not  to  impose  any  personal  liability  upon  the  gran- 
tee." 

The  words  "  under  and  subject "  to  a  certain  mortgage  create 
no  personal  liability.*® 

37  Douglass  v.  Cross,  56  How.  Pr.  43  Murray  v.  Smith,  1  Duer,  412. 

330.  44  Equitable  Life  Ass.  Sy.  v.  Bost- 

38Halsey  v.  Eeed,  9  Paige,  446.  wick,   100  N".  Y.  628;   Fiske  v.  Tol- 

39Blyer   v.   Monholland,    2    Sand.  man,  124  Mass.  254;  26  Am.  E.  659; 

Ch.  478.  Rapp  v.  Stoner,  104  111.  618;  Walker 

40  Fairchild   v.    Lynch,   42   N.   Y.  v.  Goldsmith,  70  Reg.  161. 

Super.  Ct.  (10  J.  &S.)  265;  46  N.  Y.  45  Hubbard   v.    Ensign,    46    Conn. 

Supr.  (14  J.  &  S.)  1.  476.  ' 

41  Schley  v.  Fryer,  100  K  Y.  71;  46  Girard  Trust  Co.  v.  Stuart,  86 
2  N.  E.  280.  Pa.  St.  89;   Moore's  Appeal,  110  Pa. 

42  Collins  v.  Rowe,  1  Abb.  N.  Cas.  St.  433;  1  Atl.  593;  19  Alb.  L.  J. 
97;  Stebbins  v.  Hall,  29  Barb.  524.  257. 
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§  589.  Extent  of  liability. — ^A  covenant  to  pay  a  certain  mort- 
gage "  with  interest  thereon,"  binds  the  grantee  for  back  interest 
as  well  as  for  interest  to  accrue.*' 

§  590.  Form  of  action  on  covenant  to  assume. — It  needs  no  ar- 
gument to  show  that  a  person  claiming  the  benefits  of  a  bargain 
ought  equitably  to  bear  the  burdens  which  it  imposes  on  him 
or,  as  was  said  in  Rogers  v.  Eagle  Fire  Ins.  Co.  (9  Wend.  618), 
that  "  whoever  takes  an  estate  under  a  deed  ought,  in  reason  and 
equity,  to  be  obliged  to  take  it  under  the  terms  expressed  in  the 
deed,"  but  there  has  been  much  discussion  as  to  the  form  of  rem- 
edy where  the  evidence  of  an  agreement  to  assume  is  contained  in 
a  conveyance  which  is  not  executed  by  the  grantee.  In  Connecti- 
cut **  and  Massachusetts  *^  assumpsit  is  held  to  be  the  proper  rem- 
edy, while  in  New  Jersey  ^^  and  in  this  State  ^^  the  grantee  is  held 
liable  as  a  covenantor. 

§  591.  Action"  at  law  liy  mortgagee  on  covenant  to  assume. — The 
right  of  a  mortgagee  to  enforce  the  covenant  of  a  grantee  of  the 
mortgagor  to  assume  the  mortgage  debt  in  an  equitable  action  to 
foreclose,  and  to  obtain  a  judgment  for  deficiency  in  such  an  ac- 
tion, is  conceded  in  some  States  where  the  right  to  maintain  an 
action  at  law  upon  such  a  covenant  is  denied.^^  In  this  State,  and 
in  most  of  the  others,  a  mortgagee  can  maintain  an  action  at  law 
on  such  a  covenant  on  the  broad  ground  that  it  is  a  promise  made 
to  a  third  person  for  his  benefit.^*     This  is  true  though  the  prop- 

47  Smith  v.  Read,  51  Conn.  10;  Coman,  22  N.  Y.  438;  Trotter  v. 
Sawyer  v.  Weaver,  2  MacArthur  (D.  Hughes,  12  N.  Y.  (2  Kern.)  74;  Hal- 
C.)  1;  Shanahan  v.  Perry,  130  Mass.  sey  v.  Reed,  9  Paige,  446;  Curtis  v. 
460.  Tyler,  Paige,  433;   King  v.  Whitely, 

48  Hinsdale      v.      Humphrey,      15  10    Paige,    465 ;    Binsse   v.    Paige,    1 
Conn.   432.     So  in  District   of   Col.:  Keyes,    87.     Holding   that   assumpsit 
Willard  v.  Wood,  4  Macltey   (D.  C.)  is    the   remedy — Eawson's    Adm'x   v.- 
538.  Copeland,  2  Sandf.  Ch.  251. 

49  Newell  v.  Hill,  2  Mete.  (Mass.)  52  Klapworth  v.  Dressier,  13  N.  J. 
180;  Nugent  v.  Eiley,  1  Mete.  Eq.  (2  Beas.)  62;  Bissell  v.  Bugbee, 
(Mass.)  117;  Goodwin  v.  Gilbert,  9  8  Cent.  L.  J.  272;  Meech  v.  Ensign, 
Mass.  510;  Locke  v.  Horner,  131  49  Conn.  191;  44  Am.  E.  225;  Bas- 
Mass.  93;  but  see  Dorn  v.  Harrahan,  sett  v.  Brady,  48  Conn.  224. 

101  Mass.  398.                                ■  53  Burr  v.   Beers,   24  N.  Y.   178; 

50FinIey  v.  Simpson,  2  N.  J.  311.  Thorp  v.  Keokuk  Coal  Co.,  48  N.  Y. 

51  Atlantic   Dock    Co.    v.    Leavitt,  253,' afB'g  47  Barb.  439;  Campbell  v. 

54  N.  Y.  35;   Thorp  v.  The  Keokuk  Smith,  71  N.  Y.  26,  affi'g  8  Hun,  6. 

Coal  Co.,  48  N.  Y.  253;  Spaulding  v.  See  also  Wormouth  v.  Hatch,  33  Cal. 

Hallenbeck,  35  N.  Y.  204;  Belmont  v.  121;  Bowen  v.  Kurtz,  37  Iowa,  239; 
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erty  is  located  in  another  State.  In  the  latter  case  the  statute  of 
limitations  of  this  State  controls.**  It  is,  however,  necessary  to 
sustain  such  an  action  even  upon  this  theory  that  the  promise  was 
made  to  a  person  obligated  to  pay  the  debt.®®  It  has  been  held  in 
other  jurisdictions,  aside  from  the  doctrine  of  Lawrence  v.  Fox,^^ 
that  if,  for  consideration,  any  one  has  promised  to  pay  the  mort- 
gage debt,  such  promise  may  be  availed  of  by  the  mortgagee  in 
equity,  for  it  is  an  asset  incidental  to  the  mortgage.®'^ 

§  592.  Action  by  grantor  against  grantee  on  covenant  to  assume. 
— ^As  between  the  grantor  and  grantee  a  covenant  to  assume  a 
mortgage  upon  property,  contained  in  a  conveyance  of  it,  is  a  cov- 
enant of  indemnity,  and  until  it  is  determined  that  the  property 
upon  which  the  mortgage  is  a  charge  is  not  sufficient  to  pay  the 
mortgage  debt,  an  action  by  the  grantor  against  the  grantee  is 
inequitable  and  cannot  be  maintained.®*  The  liability  of  the 
grantee  can  only  be  enforced  by  the  grantor  after  he  has  been 
compelled  to  pay  some  portion  of  the  mortgage  debt,®^  or  after  he 
has  paid  a  judgment  obtained  against  him  for  a  deficiency,®**  or 
after  he  has  become  subrogated  to  the  rights  of  the  mortgagee  by 
a  voluntary  payment.®^ 

It  is  not  necessary  that  the  grantee  shall  have  been  a  party  to 
the  action  to  foreclose,  if  he  has  parted  with  his  interest  in  the 
property  so  that  a  title  may  be  made  without  him;  neither  is  it 
necessary  for  the  grantor  to  give  him  notice  of  the  proceedings  in 

Cooper  V.  Foss,   15  Neb.  515;    19  N.  has  assumed  a  mortgage  which  may 

W.  506;  Urquhard  v.  Brayton,  12  R.  be   enforced   for   its   full   amount   as 

I.  169.  soon  as  the  mortgage  is  due,  although 

54  New  York  Life  Ins.  Co.  v.  Ait-  he  has  not  been  called  upon  to  pay 

kin,  125  N.  Y.  660;  26  N.  E.  732.  any   part   of   it.     Furnas  v.   Durgin, 

55Vrooman   v.   Turner,    69   N.   Y.  119  Mass.  500;  20  Am.  E.  341;  Locke 

280,  285.     See  Wager  v.  Link,  134  N.  v.  Homer,  131  Mass.  93;   41  Am.  R. 

Y.  122;  31  N.  E.  213.  199;    Sfout  v.   Polger,   34  Iowa,   71; 

56  20  N.  Y.  268.  Gregory  v.  Hartley,  6  Neb.  356 ;  Wil- 

57  Flint   V.    Winter   Harbor    Land  son  v.  Stilwell,  9  Ohio,  467;   Snyder 
Co.,   39   Atl.   634    (Me.);    Crowell  v.  v.   Summers,   1   Lea    (Tenn.)    534. 
Currier,  27  N.  J.  Eq.  152.  59  Halsey  v.   Reed,   9   Paige,  446; 

58  Slauson   v.   Watkins,   86   N.   Y.  Dorr  v.  Peters,  3  Edw.  Ch.  132. 
597;   Ayres  v.  Dixon,  78  N.  Y.  318;  60  Comstock  v.  Drohan,  71  N.  Y. 
Miller   v.    Winchell,    70    N.    Y.    437 ;  9,  affi'g  8  Hun,  373. 

Burbank  v.   Gould,   15   Me.    118.     In  61  Ayres  v.  Dixon,  78  N.  Y.  318; 

Massachusetts  and  some  other  States  Mills    v.    Watson,     1     Sweeny,    374. 

it  is  held  that  a  grantor  has  a  cause  See  also  Kinnear  v.  Lowell,   34  Me. 

of    action    against    his   grantee   who  299;  Baker  v.  Terrell,  8  Minn.  195. 


472  MOETGAGES    OFEEAL   PEOPEETT.  [§593. 

order  to  bind  him  by  tbe  deficiency  as  determined  by  the  sale. 
The  costs  of  the  foreclosure  and  sale  are  a  necessary  expense  in- 
curred to  apply  the  land  in  diminution  of  the  obligation;  and 
while  a  grantee,  not  a  party  to  the  foreclosure,  incurs  no  personal 
liability  for  them,  he  is  only  entitled  to  be  credited  with  such  por- 
tion of  the  proceeds  of  the  sale  as  remains  after  deducting  them.®^ 
But  the  liabilities  of  the  purchasers  of  mortgaged  premises,  upon 
assumption  clauses  contained  in  their  deeds,  should  not  be  deter- 
mined in  an  action  to  foreclose  a  second  mortgage,  until  the  holder 
of  the  first  mortgage  has  been  made  a  party.®  ^ 

Where  a  mortgage  for  $794  was  made  in  consideration  of  $494 
in  cash,  and  an  oral  promise  to  discharge  a  previous  mortgage  for 
$300,  it  was  held  that  a  grantee  of  the  mortgagor,  with  warranty 
as  against  the  $300  mortgage,  could  not  maintain  an  action  to  com- 
pel such  payment.** 

§  593.  Other  rights  of  action — A  grantee  under  a  conveyance 
purporting  to  be  free  of  mortgage,  where  the  only  consideration  is 
love  and  affection  cannot,  after  payment,  maintain  an  action 
against  his  grantor  who  has  assumed  the  mortgage  debt,  upon  the 
ground  that,  as  his  grantor  was  personally  liable  to  pay  the  mort- 
gage debt  by  virtue  of  the  covenants  contained  in  his  deed,  he  is 
entitled  to  be  subrogated  to  the  remedy  possessed  by  the  mortgagee 
to  charge  him  or  his  estate  with  the  payment  thereof.  In  such  a 
case  the  land  is  the  primary  fund  for  the  payment  of  the  debt.*" 
In  general,  a  mortgagor,  who  conveys  the  mortgaged  premises 
to  one  who  does  not  assume  the  payment  of  the  debt,  although  not 
technically  a  surety,  will  be  treated  as  such,  for  the  land  is  the 
primary  fund  for  the  payment  of  the  debt.*® 

The  owner  of  land  sold  to  satisfy  a  mortgage,  may  maintain  an 
action  to  recover  damages  from  a  person  who  had  assumed  the 
mortgage,  and  whose  default  in  payment  has  resulted  in  the  loss  of 
the  property.®^ 

62Comstock  v.  Drohan,  71  N.  Y.  104  N.  Y.  192,  rev'g  40  Hun,  203. 
9,  affi'g  8  Hun,  373.  See  Adee  v.  Hallett,  3  App.  Div.  308; 

63  Eudolf  V.  Burton,  85  App.  Div.       38  N.  Y.  Supp.  273. 

312.  66  Cohen  v.  Spitzer,  144  App.  Div. 

64  Miller    v.    Winchell,    70    N.    Y.       104;   129  N.  Y.  Supp.  104. 

437.  67  Wilcox    v.    Campbell,    35    Hun, 

65  Matter    of    Wilbur    v.    Warren,       254,  affi'd  106  N.  Y.  325. 
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GEOtrNDS  VFON  WHICH  THEl  MOETGAGEODi  MAY  ENFOECB  THE  AGKEE- 

MENT  TO-  ASSUME!. 

§  594.  The  bargain  to  assume  the  payment  of  the  mortgage,  be- 
ing made  between  the  mortgagor  and  his  grantee,  the  mortgagee  is 
a  stranger  both  to  it  and  to  its  consideration.  He  is,  in  respect  to 
it,  in  privity  with  neither  of  the  parties  to  the  contract,  and  yet  he 
was,  at  an  early  day,  held  to  be  entitled  to  seize  upon  its  advan- 
tages, and  to  pursue  the  person  assuming  the  mortgage,  and  en- 
force the  performance  of  his  covenant.  The  reasons  given  for 
granting  this  relief  have  not  always  been  uniform,  and  the  follow- 
ing, which  is  taken  from  the  examination  of  the  authorities  by 
Eapallo,  J.,  in  Garnsey  v.  Rogers  (47  N.  Y.  233),  will  be  found 
to  be  instructive: 

"  The  liability  of  a  grantee  who  acepts  a  conveyance,  by  the 
terms  of  which  he  assumes  the  payment  of  an  existing  mortgage 
upon  the  land,  to  respond  directly  to  the  mortgagee  for  a  deficiency, 
in  case  of  a  foreclosure  and  sale,  was  first  adjudged  in  this  State 
in  the  case  of  Halsey  v.  Beed  (9  Paige,  446).  That  adjudication 
was  followed  by  others.®*  In  these  cases,  the  sole  ground  upon 
which  the  liability  of  the  grantee  was  placed,  was  that  as  between 
the  grantor  and  the  grantee,  the  grantee  by  such  an  agreement  be- 
came the  principal  debtor  of  the  mortgage  debt,  and  the  grantor 
stood  in  the  situation  of  surety  for  him.  That  the  agreement  of 
the  purchaser  was  given  for  the  indemnity  of  the  vendor,  who  thus 
stood  in  the  relation  of  surety  for  him,  and  that  the  mortgage  cred- 
itor was  entitled  to  the  benefit  of  such  indemnity,  upon  the  princi- 
ple that  where  a  surety,  or  person  standing  in  the  situation  of  a 
surety,  for  the  payment  of  the  debt  receives  a  security  for  his  in- 
demnity, and  to  discharge  such  indebtedness,  the  principal  credi- 
tor is  in  equity  entitled  to  the  full  benefit  of  that  security,  though 
he  did  not  even  know  of  its  existence.®' 

§  595.  Doctrine  of  King  v.  Whitely. — "  In  King  v.  Whitely  (10 
Paige,  465),  this  was  declared  to  be  the  principle  of  all  the  cases 
in  which  it  was  held  that  such  a  stipulation  inured  to  the  benefit 
of  the  mortgagee,  and  consequently  it  was  held  in  that  case,  that 
when  the  grantor,  in  whose  conveyance  such  a  stipulation  was 

68  Marsh  v.  Pike,  10  Paige,  597;  Blyer  v.  MonhoUand,  2  Sandf.  Ch. 
Cornell    v.    Prescott,    2    Barb.     16;       478. 

69  Curtis  v.  Tyler,  9  Paige,  432. 
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contained,  was  not  himself  personally  liable  for  the  mortgage  debt, 
the  holder  of  the  mortgage  acquired  no  right  to  resort  to  the  gran- 
tee for  payment. 

"  In  the  case  last  sighted  the  chancellor  distinctly  repudiates 
the  idea  of  any  right  being  acquired  by  the  holder  of  the  mort- 
gage, in  case  of  such  an  agreement,  on  the  ground  that  it  was  a 
contract  made  between  the  grantor  and  the  grantee  for  the  benefit 
of  the  mortgagee.  And  he  refers  to  the  older  English  cases  which 
were  cited  in  support  of  the  doctrine,  that  if  one  man  makes  a 
promise  to  another  for  the  benefit  of  a  third,  that  third  person  may 
maintain  an  action  on  the  promise,  and  shows  that  that  principle 
applies  only  to  third  persons  for  whose  special  benefit  the  promise 
was  intended,  and  that  they  rest  upon  the  ground  that  the  person 
obtaining  the  promise,  and  from  whom  the  consideration  pro- 
ceeded, intended  it  for  the  benefit  of  the  third  person. 

§  596.  The  case  of  Russell  t.  Pistor  (7  K  Y.  [3  Seld.]  171) 
recognizes  the  ground  of  liability  to  be  that  stated  by  the  chancel- 
lor, and  in  the  case  of  Trotter  v.  Hughes  (12  IST.  T.  [2  Kern.]  74.) 
the  doctrine  of  King  v.  Whitely  was  adopted,  and  it  was  accord- 
ingly held  that  although  accepting  a  deed  containing  such  a  stipu- 
lation, from  a  party  personally  liable  to  pay  the  mortgage,  ren- 
dered the  grantee  liable  to  the  mortgagee,  yet  the  assumption  of 
the  mortgage,  in  a  deed  from  a  party  not  liable  to  pay  it,  did  not 
make  the  grantee  liable,  inasmuch  as  the  only  ground  of  liability 
was  that  of  equitable  subrogation  of  the  creditor  to  all  securities 
held  by  the  surety  of  the  principal  debtor,  and  the  grantor,  who 
was  not  personally  liable  for  the  mortgage  debt,  did  not  stajid  in 
the  situation  of  surety. 

§  597.  Burr  v.  Beers — "  Such  was,  in  all  the  cases  upon  the  sub- 
ject, recognized  as  the  sole  ground  of  liability  until  the  case  of 
Burr  Y.  Beers  (24  N.  T.  178),  which  was  an  action  at  law,  in 
which  the  mortgagee  had  recovered  a  personal  judgment  for  the 
mortgage  debt  against  a  grantee,  who  had  accepted  a  deed  con- 
taining the  usual  clause  whereby  he  assumed  the  payment  of  a 
mortgage  which  was  a  lien  upon  the  premises.  Deinio,  J.,  in  de- 
livering the  opinion  of  the  court,  after  referring  to  the  previous 
cases  on  the  subject,  agrees  that  they  do  not  proceed  upon  the  no- 
tion of  a  contract  between  the  owner  of  the  equity  of  redemption 
and  holder  of  the  mortgage,  but  upon  the  principle  that  the  under- 
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taking  of  the  grantee  to  pay  off  the  incumbrance  is  a  collateral 
security  obtained  by  the  mortgagor,  which  inures,  by  an  equitable 
subrogation,  to  the  benefit  of  the  mortgagee,  and  that  the  judg- 
ment under  review  could  not  be  sustained  on  the  doctrine  of  those 
cases,  the  action  not  being  for  a  foreclosure  of  the  mortgage,  and 
the  mortgagor  not  being  a  party.  But,  upon  the  authority  of 
Lawrence  v.  Fox  (20'  IST.  Y.  268),  the  judgment  was  sustained  on 
the  broad  principle  that  if  one  person  makes  a  promise  to  another 
for  the  benefit  of  a  third  person,  that  third  person  may  maintain 
an  action  on  the  promise." 

§  598.  Covenant  to  assume  contained  in  mortgage. — In  Oarnsey 
y.  Rogers  (47  N.  Y.  233),  from  the  opinion  in  which  the  forego- 
ing examination  of  authorities  is  taken,  a  conveyance  of  the  mort- 
gaged property,  absolute  in  its  form,  had"  been  made  by  the  mort- 
gagor, but  it  was  accompanied  by  an  agreement  for  redemption  by 
which  it  was  shown  that  the  whole  transaction  was  intended  as  a 
security,  and  was  therefore  a  mortgage,  and  nothing  more.  The 
conveyance  contained  a  clause  to  the  effect  that  the  grantee  thereby 
assumed  payment  of  prior  mortgages.  Previous  to  the  commence- 
ment of  the  foreclosure  of  the  prior  mortgages,  the  grantee  recon- 
veyed  the  premises  to  the  mortgagor  by  a  deed  in  which  the  mort- 
gagor covenanted  to  reassume  and  pay  the  mortgages.  The 
question  then  arose,  upon  these  facts,  as  to  whether  the  person  who 
had  for  a  time  held  the  land  as  security  for  a  debt,  under  a  con- 
veyance which  was  really  a  mortgage,  could  be  held  personally 
upon  a  covenant  to  pay  prior  incumbrances  after  the  force  and 
validity  of  the  mortgage  containing  the  covenant  to  assume  had 
been  destroyed  by  redemption  and  payment  of  the  debt  which  it 
was  given  to  secure.  The  grantee  holding  a  security  could  not 
be  held  under  the  principle  of  the  earlier  cases,  for  if  any  relation 
of  principal  and  surety  existed,  the  mortgagor  was  the  principal 
debtor,  and  was  the  person  who  would  ultimately  be  obligated  to 
pay  the  debts  secured  by  the  prior  liens.  Even  if  the  agreement 
contained  in  the  instrument  were  binding,  it  would  only  be  so 
as  a  bargain  by  a  junior  mortgagee,  to  advance  money  to  pay  the 
debt  of  his  grantor  or  mortgagor,  which  money,  when  advanced,  he 
could  collect  under  his  mortgage."*  It  was  also  held  that  the  grantee 
could  not  be  held  on  the  principle  of  Burr  v.  Beers  (24  N.  Y. 

70  Western  Ins.  Co.  v.  The  Eagle  Fire  Ins.  Co.,  1  Paige,  284. 
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178),  because  the  contract  was  not  made  for  the  ienefit  of  the 
holders  of  the  prior  incumbrance. 

§  599.  In  Ricard  v.  Sanderson  (41  K  Y.  179),  the  facts  were 
not  materially  different  from  those  in  Garnsey  v.  Rogers  (supra), 
except  that  the  conveyance  containing  the  agreement  to  assume  had 
not  been  cancelled  payment  of  the  debt  which  it  was  intended  to 
secure ;  and  the  grantee,  though  he  held  only  the  rights  of  a  mort- 
gagee, was  nominally  the  holder  of  the  title  at  the  time  of  the 
foreclosure  of  the  prior  incumbrance.  In  this  case  the  court  held 
the  grantee  liable  for  deficiency.  There  are  other  grounds  of  dis- 
tinction suggested  by  Eapallo,  J.,  which  were  based  upon  doubts 
as  to  the  facts  in  Bicard  v.  Sanderson,  the  report  of  which  is  rather 
meager,  but  the  main  difference  is  the  one  already  pointed  out. 
The  principle  which  controls  the  two  decisions  seems  to  be,  that 
an  agreement  made  by  a  mortgagee  as  part  of  the  inducement  upon, 
which  he  obtains  the  security,  to  protect  the  estate  from  being  sac- 
rificed under  previous  liens,  may  be  valid,  but  that  such  an  agree- 
ment is,  in  its  nature,  a  part  of  the  security,  and  is  destroyed  by 
redemption.  It  was  said  by  Eapallo,  J. :  ''^  "A  stipulation  by  a 
mortgagee  in  possession  to  keep  down  prior  mortgages,  taxes,  etc., 
might  perhaps  be  enforced  by  the  mortgagor.  But  when  the  mort- 
gage is  cancelled,  and  the  mortgagor  is  restored  to  the  enjoyment 
of  the  property,  such  stipulations  are  extinguished  with  the  mort- 
gage." It  will  be  noticed  that  in  the  later  cases  this  distinction 
does  not  appear  to  have  been  deemed  controlling.''^ 

§  600.  In  Pardee  v.  Treat  (18  Hun,  298),''3  ^  debtor  in  failing 
circumstances  conveyed  lands  to  certain  creditors,  the  deed  provid- 
ing "  that  this  conveyance  is  made  subject  to  the  mortgages,  judg- 
ment and  taxes,  which  are  now  a  lien  upon  said  premises,  and 
which  the  said  parties  of  the  second  part  hereby  assume  and  agree 
to  pay  as  part  of  the  consideration  hereinbefore  named."  The 
expressed  consideration  was  $54,689,  which  was  supposed  to  be 
the  exact  amount  of  the  incumbrances  and  the  grantees'  claim,  and 
the  grantees  thereupon  gave  to  the  wife  of  the  grantor  a  writing, 
by  which  they  agreed  to  convey  said  property  to  her  on  her  paying 
them  the  said  sum  of  $54,689  by  a  day  named,  which  she  therein 

71 47  N.  y'.  243. 

72  Pardee  v.  Treat,  82  N.  Y.  385;  Root  v.  Wright,  84  N.  Y.  72. 

73  Reversed  82  N.  Y.  385. 
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agreed  to  do,  and  by  which,  also,  they  agreed  she  should  have  im- 
mediate possession.  The  action  was  brought  by  a  judgment 
creditor  to  compel  payment  of  his  judgment  upon  the  covenant  in 
the  deed,  and  it  was  urged  in  defense  that  the  whole  transaction 
constituted  a  mortgage,  and  the  defendants  were  not  liable,  under 
the  doctrine  of  Gwrnsey  v.  Rogers.  The  defendants  were  held 
liable  at  the  General  Term,  and  the  case  was  sought  to  be  distin- 
guished from  Garnsey  v.  Rogers  in  the  fact  that  in  that  case  the 
grantor  might  have  reacquired  the  title  to  his  property  by  paying 
the  debt  which  the  deed  was  made  to  secure,  while  in  Pardee  v. 
Treat  the  agreement  of  defeasance  required  payment  as  well  of  all 
other  incumbrances.  Another  point  of  difference  was  thought  to 
exist  in  the  fact  that  in  Oarnsey  'v.  Rogers  the  grantor  had  re- 
deemed in  pursuance  of  the  condition  of  the  defeasance  before  the 
suit  was  commenced.  The  Court  of  Appeals,  however,  reversed 
this  ruling  and  held  that  the  grantee  was  not  bound  by  the  cove- 
nant.^* Judge  AiTDHEiWS,  in  giving  the  opinion  of  the  court,  re- 
marks :  "  We  think  the  true  result  of  the  decisions  upon  the 
effect  of  an  assumption  clause  in  a  deed  is,  that  it  can  only  be 
enforced  by  a  lienor,  where  in  equity  the  debt  of  the  grantor, 
secured  by  the  lien,  becomes,  by  the  agreement  between  him  and 
his  grantee,  who  assumes  the  payment,  the  debt  of  the  latter.  On 
the  other  hand,  if  the  assumption  is  in  aid  of  the  grantor,  upon  the 
security  of  the  land,  and  not  as  between  them,  a  substitution  of 
the  liability  of  the  grantee  for  that  of  the  grantor,  or  in  other 
words,  if,  in  equity  as  in  law,  the  grantor  remains  the  principal 
debtor,  then  the  assumption  clause  is  a  contract  between  the  parties 
to  the  deed  alone,  and  the  liability  of  the  grantee  for  any  breach 
of  the  obligation  is  to  the  grantor  only.  Where  the  grantee  is  in 
equity  bound  to  pay  the  debt  as  his  own,  then  the  covenant,  accord- 
ing to  the  case  of  Burr  v.  Beers  {24:  N.  Y.  178),  may  be  treated 
as  a  promise  made  for  the  benefit  of  the  lienor,  and  may  be  en- 
forced in  a  legal  action,  although,  even  in  that  case,  it  would  seem 
that  the  primary  object,  of  the  covenant  is  to  protect  the  grantor 
against  his  personal  liability  for  the  debt  secured  upon  the  land."  '^^ 

§  601.  In  Root  V.  Wright  (84  N.  Y.  72),  an  absolute  convey- 
ance was  executed  and  delivered  containing  a  covenant  to  assume  a 

74  Pardee  v.  Treat,  82  N.  Y.  385.  75  Pardee   v.   Treat,   385,   389,   re- 

versing 18  Hun,  298. 
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mortgage.  It  was  in  dispute  as  to  whether  the  deed  was  given  as 
security  merely,  or  was  an  absolute  conveyance,  and  no  reconvey- 
ance or  redemption  had  been  had  before  the  commencement  of  the 
action,  which  was  brought  to  foreclose  the  mortgage  and  enforce 
the  liability  of  the  grantee.  It  was  held  that  the  grantee  vrould  not 
be  liable  if  the  conveyance  were  intended  simply  as  a  mortgage.  If 
it  was  intended  as  a  security  merely,  the  covenant  to  assume  and 
pay  the  plaintiff's  mortgage  was  in  effect  an  agreement  between  the 
mortgagor  and  the  defendant  that  the  latter  should  advance  the 
amount  of  the  prior  lien  upon  the  security  of  the  land,  and  gave  no 
right  of  action  to  the  plaintiff,  who  was  neither  a  party  to  the  con- 
tract nor  the  person  for  whose  benefit  it  was  made.'^^ 

§  602.  The  rule  in  Gamsey  v.  Rogers  has  no  application  where 
the  relation  of  debtor  and  creditor  does  not  exist  between  the 
grantor  and  grantee.  In  Campbell  v.  Smith  (71  N.  Y.  26,  affi'g 
8  Hun,  6),  one  Burtis  had  purchased  mortgaged  real  estate, 
received  a  deed  from  his  grantor,  which  recited  that  the  amount 
of  the  mortgage  was  deducted  from  the  purchase  price  and  the 
conveyance  was  subject  thereto;  and  contained  a  covenant  on  the 
part  of  the  grantee  to  pay  the  same.  The  name  of  the  grantee  was 
left  blank  and  Burtis  was  authorized  to  insert  the  name  of  any  per- 
son as  grantee.  Burtis  thereafter,  being  indebted  to  the  firm  of 
which  defendant  was  a  member,  agreed  with  the  latter  that  he 
would  insert  his  name  in  the  deed,  and  that  any  profits  arising 
from  a  sale  or  other  disposition  of  the  premises  should  be  applied 
upon  said  indebtedness.  Burtis  thereupon  inserted  defendant's 
name  as  grantee  in  the  deed,  and  had  the  same  recorded  with  de- 
fendant's knowledge  and  consent.  The  mortgage  was  foreclosed 
without  making  defendant  a  party,  and  the  action  was  afterward 
brought  to  recover  the  amount  of  the  deficiency. 

It  was  held  that,  as  between  the  grantor  and  the  grantee  in  the 
deed,  the  conveyance  was  absolute  and  ixnconditional.  The  de- 
fendant thereby  acquired  all  the  rights  of  a  purchaser,  and  a  part 
of  the  consideration  for  obtaining  such  rights  was  his  covenant  to 
pay  the  mortgage.  The  transaction  with  Burtis  was  collateral  to 
the  deed  and  affected  only  the  parties  to  it,  and  the  defendant  was 
adjudged  liable  to  pay. 

Where  a  purchase-money  mortgage  contained  a  stipulation  that 

76Eoot  V.   Wright,   84  N.  Y.   72,  reversing  21  Hvrn,  344. 
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it  should  be  "  null  and  void  "  unless  a  certain  other  mortgage  al- 
ready given  by  the  vendor  upon  the  same  property  should  be  dis- 
charged, it  was  held  that  the  provision  was  for  the  benefit  of  the 
vendees  who  gave  the  purchase-money  mortgage,  and  if  they  did 
not  insist  upon  it,  the  mortgagee  in  the  prior  mortgage  could  not.'^'^ 

EFFECT    OF   THE   AGREEMENT   WHEEE    THE    GBANTOE   IS    WOT    OBLI- 
GATED TO  PAT  THE  DEBT. 

§  603.  When  the  courts  abandoned  the  reasoning  of  the  earlier 

cases,,  under  which  the  right  of  a  mortgagee  to  pursue  a  person 
who  had  assumed  the  payment  of  a  mortgage  was  placed  exclu- 
sively upon  the  equitable  doctrine  of  the  right  of  a  creditor  to  seize 
hold  of  the  securities  obtained  by  a  surety,  and  when  they  rested 
their  decisions  upon  the  broader  ground  of  the  legal  obligation  of 
a  promise  made  by  one  person  for  the  benefit  of  a  third  party,  it 
is  not  strange  that  the  earlier  decisions  were  doubted. 

§  604.  In  Thorp  v;  The  Keokuk  Coal  Co.  (48  IST.  Y.  253),  it  was 
specially  agreed  by  the  mortgagor  in  the  bond  secured  by  the  mort- 
gage, that  recourse  should  first  be  had  to  the  mortgaged  premises, 
and  that  he  should  be  liable  only  for  any  deficiency  that  might  re- 
main after  a  foreclosure  and  sale.  Subsequently  to  the  execution 
of  this  bond  and  mortgage,  the  mortgagor  sold  and  conveyed  the 
mortgaged  premises,  and  the  purchaser,  in  and  by  the  deed  to  him, 
assumed  the  payment  of  the  mortgage.  The  mortgagee  never  re- 
sorted to  his  rights  under  the  mortgage  by  foreclosure  and  sale,  for 
the  reason  probably  that  the  title  was  defective,  but  he  brought  an 
action  against  the  purchaser  on  his  covenant.  It  had  been  held  in 
King  v.  Whitely  (10  Paige,  465),  and  in  other  cases  which  fol- 
lowed,'^* that  a  purchaser  from  a  person  not  bound  for  the  payment 
of  a  mortgage,  could  not  be  held  on  an  agreement  to  assume,  be- 
cause the  grantor  was  not,  in  such  a  case,  a  surety,  and  the  mortgage 
creditor  could  not  take  advantage  of  the  bargains  made  by  him. 
It  was  reasoned  that  since,  if  the  grantee  of  a  person  not  bound, 
would  not  be  bound  at  all,  therefore  the  grantee  of  a  person  bound 
conditionally  would  also  be  bound  only  conditionally.  But  the 
Commission  of  Appeals  took  a  different  view,  and  as  it  was  said  by 

77  Pool  V.  Horton,  45  Mich.  404;  Kern.)  74;  Ford  v.  David,  1  Bosw. 
8  N.  W.  59.  569. 

78  Trotter  v.  Hughes,  12  N.  Y.   (2 
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Eael,  C7®  "It  matters  not  that  the  mortgagor  was  not  liable  to 
pay  personally  until  after  foreclosure,  and  that  he  was  then  liable 
only  for  deficiency.  It  would  have  made  no  difference  if  he  had 
not  been  liable  at  all,  the  defendant  having  promised  upon  a  suf- 
ficient consideration  to  pay  the  debt." 

§  605.  Rule  as  settled. — After  some  little  confusion  and  contro- 
versy, it  is  now  settled  in  this  State  that  a  grantee  is  not  bound 
upon  a  covenant  to  assume  unless  the  grantor  is  bound,  and  that 
a  promise  to  pay  a  mortgage  debt  cannot  be  enforced  by  a  mort- 
gagee unless  ma'de  to  a  person  who  is  obligated  for  its  payment.*" 
The  same  rule  prevails  in  New  Jersey.®^ 

EELATIOITS  BETWEEIT  PAETIES  AFTEE  AGEEEMENT  TO  ASSUME. 

§  606.  Mortgagor  becomes  surety  after  his  grantee  assumes. — 

As  between  the  mortgagor  and  the  person  who  has  received  the 
mortgaged  estate  from  him  under  a  promise  to  pay  the  mortgage 
debt,  the  purchaser  is,  upon  the  plainest  principles  of  justice, 
the  primary  debtor.  The  la:nd  stands  as  the  fund  out  of  which  the 
debt  should,  in  the  first  instance,  be  satisfied;  *^  but  if  that  be  in- 
sufficient, it  will  rest  upon  the  purchaser  of  the  land  to  redeem  the 
promise  made  by  him  on  acquiring  the  estate,  and  to  save  the  mort- 
gagor harmless  as  against  the  debt.  The  land  is  the  security  both 
of  the  mortgagor  and  of  his  grantee  as  against  their  respective 
covenants,  but  the  debt  is  that  of  the  grantee,  and  the  mortgagor 
stands  merely  as  his  surety.*^ 

79 Thorp  v.  Keokuk  Coal  Co.,  48  Dean  v.  Walker,  111.;   28  Alb.  L.  J. 

N.  Y.  233,  257.  302;   Birke  v.  Abbott,  103  Ind.  1;   1 

80  Wager  v.  Link,  134  N.  Y.  122;  N.   E.   485;    Merriman  v.   Moore,  90 

31   N.   E.   213;    Vroomau   v.  Turner,  Pa.  St.  78. 

69  N.  Y.  280;   25  Am.  R.   195,  rev'g  81  Wise   v.    Fuller,   29   N.   J.   Eq. 

8  Hun,  78;   Thayer  v.  Marsh,  75  N.  257;   Norwood  v.  De  Hart,  30  N.  J. 

Y.   340,   rev'g   11    Hun,   501;    Carter  Eq.  412. 

V.  Holahan,  92  N.  Y.  498 ;  Simson  v.  82  Gottsehalk  v.  Jungmann,  No.  1, 

Brown,   68   N.   Y.   355;    Williams  v.  78   App.   Div.    171;    59   N.   Y.   Supp. 

Vangeisen,  76  App.  Div.  592;   79  N.  551;  Mutual  Life  Ins.  Co.  v.  Hall,  31 

Y.  Supp.  95;  Jenkins  v.  Bishop,  136  App.  Div.  574;   52  N.  Y.  Supp.  404, 

App.  Div.  104;  120  N.  Y.  Supp.  825;  affi'd  166  N.  Y.  595;  59  N.  E.  1127; 

Munson  v.  Dyett,  56  How.  Pr.  333 ;  Sinking  Fund  Com'rs  v.  Peters,  32  N. 

Cashman  v.  Henry,  5  Abb.  N.  C.  230;  J.  Eq.  113. 

Smith   V.   Cross,    16   Hun,   487.     See  83  Eubens    v.    Prindle,    44    Barb. 

Durnheer  v.  Eau,  135  N.  Y.  219;   32  336;   Tripp  v.  Vincent,   3   Barb.   Ch. 

N.  E.  49.     Contra,  Meech  v.  Ensign,  613;   Jumel  v.  Jumel,  7  Paige,  591; 

49    Conn.    191;    26    Am.    Rep.    660;  Halsey  v.  Reed,  9  Paige,  446;  Marsh 
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§  607.  Results  of  mortgagor's  rights  as  surety Under  these  cir- 
cumstances the  mortgagor  may  be  released  by  the  mortgagee  with- 
out in  any  way  impairing  the  mortgage  security,  or  the  mortgagor 
may  acquire  the  mortgage  debt  by  assignment,  and  may  enforce  it 
both  as  against  the  land  and  as  against  his  grantee.®*  But,  on 
the  other  hand,  if  the  mortgage  be  assigned  to  the  person  who  has 
assumed  it,  he  being  the  person  equitably  chargeable  with  its  pay- 
ment, it  thereupon  becomes  satisfied,  and  cannot  thereafter  be  en- 
forced, even  in  the  hands  of  a  bona  fide  purchaser.*^  So,  where 
the  mortgagor  conveys  only  a  part  of  the  mortgaged  estate,  and  the 
purchaser  retains  enough  of  the  purchase  money  to  satisfy  the  en- 
tire mortgage,  and  agrees  to  pay  it,  the  same  rule  prevails,  and 
an  assignment  of  the  mortgage  to  such  purchaser  will  operate  as  a 
payment  and  discharge.*^  A  release  of  the  purchaser  who  has  as- 
sumed the  mortgage  debt  will  discharge  the  mortgagor.®^  And 
where,  after  maturity,  the  mortgagor  requests  the  mortgagee  to 
foreclose  and  the  latter  does  not,  the  former  is  thereafter  relieved 
from  liability  for  any  deficiency  arising  on  the  sale  to  the  extent 
of  the  depreciation  resulting  from  delay.*® 

The  principle  that  the  person  purchasing  the  land  and  assuming 
the  mortgage  debt,  becomes  the  primary  debtor,  and  the  mortgagor 
his  surety,  will  operate^to  release  the  mortgagor  if,  without  his  con- 
sent, the  owner  of  the  land  and  the  owner  of  the  mortgage  agree  to 
vary  the  terms  of  the  security  by  cancelling  any  right  of  the  debtor 
which  may  be  regarded  as  of  any  value  to  him,  as  by  striking  out  a 
clause  which  permits  the  mortgagee  to  demand  a  release  of  part  of 
the  land  on  paying  a  proportionate  amount  of  the  debt.®' 

The  mortgagor  whose  grantee  has  covenanted  to  discharge  the 
mortgage  debt,  may  also  seek  the  aid  of  a  court  of  equity  to  compel 
a  sale  of  the  land  in  satisfaction  of  the  demand,  and  to  procure  a 
personal  judgment  on  the  covenant  for  any  deficiency;  '"  but  this 

V.    Pike,    10   Paige,   595;    Cornell   v.  85  Kellog  v.  Ames,  41  Barb.  218; 

Prescott,  2  Barb.  16;  Blyer  v.  Mon-  Ely  v.  McNight,  30  How.  Pr.  97. 

holland,  2  Sandf.  Ch.  478;   Ferris  v.  86  Russell  v.   Pistor,  7   N.  Y.    (3 

Crawford,  2  Den.  595;  Wales  v.  Sher-  Seld.)    171. 

wood,  52  How.  Pr.  413 ;  Comstock  v.  87  Knoblock  v.   Zoehwetzke,   1   N. 

Drohan,  71  N.  Y.  9,  affi'g  8  Hun,  373;  Y.  St.  Eeptr.  238. 

Bowne  v.  Lynde,  91   N.  Y.  92.     See  88  Gottschalk  v.  Jungmann,  No.  1, 

also    Smith    v.    Ostermeyer,    68    Ind.  78  App.  Div.  171;  59  N.  Y.  Supp.  551. 

432.  89  Paine  v.  Jones,  14  Hun,  577. 

84Bentley  v.  Vanderheyden,  35  N.  90  Marsh  v.  Pike,  10  Paige,  595; 

Y.  677.  1  Sand.  Ch.  210;  Cornell  v.  Prescott, 
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can  only  be  done  after  request  made  of  the  grantee  that  he  pay  the 
debt,  and  of  the  mortgagee  to  permit  a  foreclosure  in  his  name.®^ 
And  the  right  of  a  mortgagor  to  recover  the  amount  of  a  deficiency 
judgment  paid  by  him  is  not  affected  by  a  secret  agreement  be- 
tween the  mortgagee  and  grantee  that  no  deficiency  judgment 
shall  be  entered  against  the  latter. ^^ 

The  effect  upon  the  personal  liability  of  the  mortgagor  of  an 
extension  of  time  to  his  grantee,  is  considered  in  a  previous  chap- 
ter of  this  vsrork.^^ 

§  608.  Mortgagor  not  relieved  by  covenant  of  his  grantee, — The 
liability  of  the  original  mortgagor  to  the  mortgagee  is  not,  in  the 
absence  of  a  release  by  the  mortgagee^  or  some  inequitable  act  of 
the  mortgagee  which  operates  as  a  release,  in  any  degree  impaired 
by  the  fact  that  a  grantee  of  the  mortgagor  has  assumed  the  mort- 
gage."* 

Although  the  mortgagor  may,  by  conveying  to  a  third  person  and 
taking  his  covenant  of  indemnity,  acquire  some  of  the  rights  of  a 
surety,  the  actual  relation  of  debtor  and  creditor  between  the  mort- 
gagor and  mortgagee  cannot  be  destroyed  by  afly  act  of  the  mort- 
gagor alone,  where  the  mortgage  is  given  to  secure  the  bond  of  the 
mortgagor.  The  courts  have  gone  no  further  than  to  hold  that, 
in  such  cases,  the  relation  of  creditor  and  of  principal  debtor  is  so 
far  affected  that  the  mortgagee  is  bound,  after  notice  of  the  equi- 
table rights  of  the  mortgagor,  as  between  himself  and  his  vendee, 
to  respect  them,  and  do  no  act  to  their  prejudice;  and  when  he 
forecloses,  the  equities  of  the  mortgagee  will  be  protected  in  the 
order  of  sale.  But  the  mortgagee  may  sue  upon  the  bond  in  the 
first  instance,  notwithstanding  the  transfer  of  the  land.  In  Marsh 
V.  Pihe  (10  Paige,  595),  it  was  held  that  where  a  vendee  of  the 
mortgaged  premises  had  assumed  the  payment  of  the  mortgage, 
the  mortgagor  could  not  compel  his  creditor  to  foreclose,  where 
there  was  no  good  reason  why  he  did  not  pay  his  bond  according  to 
his  agreement,  and  take  an  assignment  of  the  bond  and  mortgage, 

2  Barb.  16.     See  also  Abell  v.  Coons,  94  Connecticut  Mut.  Life  Ins.  Co. 

7  Cal.  105.  V.  Tyler,  8  Biss.    (U.  S.  C.  C.)   369; 

91  Per  Danfoeth,  J.,  in  Slausen  V.  Kelso  v.  Fleming,  104  Ind.  180;  8 
Watkins,  86  N.  Y.  597,  602.         '  N.  E.  830;   Davia  v.  Hardy,  76  Ind. 

92  Hyde  v.  Miller,  45  App.  Div.  272 ;  Mechanics'  Savings  Bank  v. 
396;  60  N.  Y.  Supp.  974.  Goff,  13  R.  I.  516. 

93  See  ante,  %  228. 
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and  proceed  against  the  land  and  the  subsequent  grantees  thereof, 
for  his  indemnity ;  but  that  he  could  proceed  in  equity  to  compel 
such  grantees,  as  to  whom  he  stood  in  the  situation  of  a  mere 
surety,  to  discharge  the  debt  for  his  protection.^^ 

§  609.  The  mortgagor  may  protect  himself  from  depreciation  in 
value  of  the  property  arising  from  decay,  the  accumulation  of  taxes, 
or  other  causes,  by  requesting  the  mortgagee  to  enforce  his  se- 
curity.*® But  this  request  may  be  answered  by  bringing  an  action 
on  the  bond,  and  it  is,  to  say  the  least,  doubtful  whether  the  mort- 
gagor thus  situated  has  any  remedy  except  to  protect  himself  by 
watching  the  security ;  and  if  he  finds  that  it  is  becoming  impaired 
by  lapse  of  time  and  the  accumulation  of  interest  and  taxes,  to 
take  the  steps  pointed  out  in  Mwrsh  v.  Pihe  (supra).  It  is  very 
clear,  however,  that,  in  the  absence  of  notice  of  any  change  in  the 
position  of  the  mortgagor,  and  of  any  request  to  foreclose,  a  mort- 
gagee out  of  possession  may  rely  upon  the  personal  liability  of  his 
debtor,  and  is  not  bound  to  look  after  or  protect  the  mortgage 
premises ;  and  that  if  he  forecloses  the  mortgage,  the  debtor  is  en- 
titled to  credit  only  for  the  net  proceeds  of  sale  realized  by  his 
creditor,  after  the  deduction  of  all  liens  for  taxes,  etc.,  and  re- 
mains liable  for  the  deficiency.®'' 

A  mortgagee  out  of  possession,  in  the  absence  of  any  notice  of 
a  change  in  the  position  of  the«mortgagor  and  of  any  request  to 
foreclose,  may  rely  upon  the  personal  liability  of  his  debtor,  and 
is  not  bound  to  look  after  or  protect  the  mortgaged  premises.  The 
debtor  is  entitled  to  credit  only  for  the  net  proceeds  of  the  mort- 
gaged premises  after  deducting  all  liens  for  taxes,  etc.,  and  is  liable 
for  any  deficiency,  notwithstanding  the  fact  that  his  grantee  had 
assumed  the  payment  of  the  debt  and  the  mortgagor  had  not  been 
diligent  in  enforcing  his  mortgage.®^ 

95   See  remarks  of  Eapailo,  J.,  in  97  Per  Eapallo,  J.,  in  Marshall  v. 

Marshall   v.   Davies,   78   N.   Y.   4U;  Davies,  78  N.  Y.  414,  422,  rev'g   16 

Young  V.  Hawkins,  74  Ala.  371.  Hun,  606;   Mutual  Life  v.  Davis,  44 

96Eemsen  v.   Beekman,  25  N.  Y.  Super.  Ct.  173;  Fleischauer  v.  Doell- 

552,    557;    Russell    v.    Weinberg,    4  ner,  60  How.  Pr.  438. 

Abb.  N.  C.  139;   16  Alb.  L.  J.  164;  98  Marshall   v.   Davies,   78   N.   Y. 

Colgrove  v.  Tallman,   67   N.   Y.   95;  414,  rev'g  16  Hun,  606. 
Clark  v.  Sickler,  64  N.  Y.  231.     See 
ante,  §§  223  to  239. 


484  MOETGAGES    OF    REAL    PEOPEKTY.  [§§  610-612, 


DEFENSES  TO  ACTIOliTS  ON  COVEWANTS  TO  ASSUME  MOETGAGES. 

§  610.  Mortgagee  cannot  enforce  a  void  covenant. — There  is  no 
theory  under  which  the  holder  of  a  mortgage  can  compel  the 
purchaser  of  the  mortgaged  estate  to  respond  personally  for  the 
payment  of  the  mortgage  debt  unless  such  purchaser  has  made  a 
binding  agreement  to  do  so.  When  a  covenant  to  assume  is  in- 
serted in  a  conveyance  from  the  mortgagor,  the  mortgagee  cannot 
enforce  it  unless  the  mortgagor  could  do  so,  since  they  must  both 
claim  under  the  same  contract,  and  any  defense  which  would  be 
proper  as  between  the  parties  to  the  deed,  would  also  be  proper  in 
an  action  brought  by  the  mortgagee.-^ 

§  611.  In  all  cases  it  is  quite  material  to  show  that  the  grantee 
has  really  assumed  the  mortgage  and  promised  to  pay  it.  The 
mere  fact  that  a  conveyance  of  land  is  made  subject  to  an  outstand- 
ing mortgage,  creates  no  personal  liability  on  the  part  of  the  pur- 
chaser to  pay  it,^  and  the  reciting  and  describing  of  the  mortgage 
in  the  conveyance  raises  no  presumption  of  a  promise  to  pay,  since 
a  description  of  the  mortgage  may  very  properly  be  inserted  to 
qualify  the  covenants  as  to  title.^  The  law  does  not  raise  such  an 
obligation  where  none  is  in  terms  expressed,  but,  on  the  other  hand, 
precise  and  formal  words  are  unnecessary,  and  any  language  in  the 
deed  which  imports  a  promise  on  the  part  of  the  grantee  to  pay 
the  debt,  will  be  sufficient  to  hold  him.  "As  in  all  other  cases  of 
contract,  the  inquiry  is,  What  was  the  intention  of  the  parties  V  * 
And  parol  evidence  is  admissible  to  apply  a  covenant  in  the  deed 
to  the  mortgage  in  order  to  effectuate  the  intention  of  the  parties 
as  where  by  mistake  the  mortgage  is  not  in  all  details  correctly 
described  in  the  deed.® 

§  612.  The  same  defenses  also  exist  against  such  covenants  as 
against  other  promises.     Thus,  where  an  administrator  of  an  in- 

1  Flagg  V.  Hunger,  9  N.  Y.  (5  Keyes,  87;  Belmont  v.  Coman,  22  N. 
Seld.)  483;  Judson  v.  Dada,  79  N.  Y.  438;  Collins  v.  Eowe,  1  Abb.  N. 
Y.  373.  Cas.  97,  and  note  at  p.  98. 

2  Hamil  v.  Gillespie,  48  N.  Y.  556,  4  Per  Comstock,  Ch.  J.,  in  Bel- 
5594  Fairchild  v.  Lynch,  42  Supr.  mont  v.  Coman,  22  N.  Y.  438,  439; 
Ct.   (10  J.  &  S.)  265.  Rawson,  Adm'x,  v.  Copeland,  2  Sand. 

3  Minor  v.  Terry,  6  How.  Pr.  208;  Ch.  251. 

1    Code    R.    N.    S.    384;    Murray    v.  5  New  York  Life  Ins.  Co.  v.  Aitkin, 

Smith,    1     Duer,     412;     Tillotson    v.       125  N.  Y.  660;  26  N.  E.  732. 
Boyd,  4  Sand.  516;  Binsae  v.  Paige,  1 
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testate  who  liad  assumed  payment  of  a  mortgage  caused  the  usual 
publication  of  notice  for  proof  of  debts  to  be  made,  and,  on  failure 
to  receive  any  notice  of  claim  for  the  mortgage  debt,  distributed 
the  personal  estate,  it  was  held  that  this  was  proper  and  that  the 
administrator  was  not  liable  to  any  decree  for  deficiency.® 

§  613.  Covenant  to  assume  inserted  by  fraud  or  mistake The 

assuming  clause  contained  in  a  conveyance  is  evidence  of  an  agree- 
ment, but  it  is  no  more  conclusive  than  other  contracts  which  are 
put  into  writing  and  executed  by  parties  under  their  seals.  It  may 
therefore  be  set  aside  for  fraud,  or  corrected  because  it  was  in- 
serted by  mistake  and  does  not  express  the  real  agreement  of  the 
parties.  When  the  agreement  is  sought  to  be  enforced  in  an  action 
to  foreclose  the  mortgage,  it  is  proper  to  raise  the  question  of  fraud 
or  mistake  in  defense.  It  was  alleged  in  Bicard  v.  Sanderson  (41 
W.  T.  179),  that  the  agreement  on  the  part  of  the  grantee  was  in- 
serted in  the  deed  by  mistake,  and  although  the  plaintiff  succeeded, 
there  is  no  intimation  that  the  defense  was  an  improper  one. 

In  Kilmer  v.  Smith  (77  E".  T.  226),  a  contract  of  purchase  was 
executed  which  did  not  contemplate  any  stipulation  to  assume  the 
mortgage  liens.  In  the  deed  which  was  tendered  by  the  grantor, 
and  received  and  accepted  by  the  grantee,  without  inspection,  was 
a  covenant  on  the  part  of  the  grantee  to  pay  the  mortgage  debts. 
The  action  was  brought  to  have  this  clause  stricken  from  the  deed, 
which  relief  was  granted.  In  affirming  the  judgment  the  court 
placed  its  decision  upon  the  ground  that  inserting  the  covenant 
constituted  a  fraud.  IvTuiliierous  other  cases  also  sustain  the  rule 
that  a  mortgagee  can  have  no  advantage  from  a  covenant  which  is 
invalid  between  the  parties  to  the  deed  because  inserted  by  fraud 
or  mistake.''^ 

The  fact  that  the  covenant  in  the  deed  importing  an  agreement 
to  assume  is  inserted  in  an  unusual  part  of  the  instrument  has 
been  thought  to  be  material  to  the  question  as  to  whether  it  was 
so  inserted  with  the  knowledge  or  approval  of  the  grantee.^ 

6  Mutual  Benefit  Life  Ins.  Co.  v.  Merriam,  59  How.  Pr.  226;  Real 
Howell,  32  N.  J.  Eq.  146.  Estate  Trust  Co.  v.  Balch,  45  Supr. 

7  Albany  City  Savings  Institution  Ct.  (13  J.  &  S.)  528.  See  also 
V.  Burdick,  87  N.  Y.  40,  rev'g  20  Parker  v.  Jeaks,  36  N.  J.  Eq.  398; 
Hun,  104;  Dey  Ermand  v.  Chamber-  Randolph  v.  Wilson,  38  N.  J.  Eq.  28. 
lain,  88  N.  Y.  658;  Smith  v.  Trus-  8  Bull  v.  Titsworth,  29  N.  J.  Eq. 
low,  84  N.  Y.  660 ;  Trustees  of  73 ;  Culver  v.  Badger,  29  N.  J.  Eq.  74. 
Northern   Dispensatory   of  N".   Y.   v. 
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If  the  deed  comes  from  the  possession  of  the  grantee,  containing 
the  agreement  to  assume  the  mortgage,  this  throws  upon  him  the 
burden  of  proving  that  the  clause  was  interpolated  and  that  he 
did  not,  in  fact,  agree  to  pay  the  mortgage.* 

An  innocent  purchaser  for  value  before  maturity  of  the  mortgage 
and  the  indebtedness  secured  by  it,  has  a  right  to  rely  upon  a  re- 
cital in  a  deed  from  the  mortgagor  to  his  grantee  by  which  the 
latter  "  assumes  and  agrees  to  pay  "  the  mortgage  incumbrance,  al- 
though such  recital  was  in  fact  inserted  by  mistake  and  without 
the  knowledge  of  the  parties.  ^° 

§  614.  Failure  of  consideration  for  covenant.— Where  a  deed  con- 
taining a  covenant  to  assume  a  mortgage  was  set  aside  for  fraud, 
and  it  was  contended  on  the  part  of  the  grantee  that  such  a  judg- 
ment would  leave  him  liable  to  the  mortgagee,  it  was  stated  by 
the  court  that  no  such  result  would  follow.  The  judgment  de- 
claring that  there  was  no  effectual  contract,  and  therefore  no  valid 
assumption  of  the  mortgage,  would  bind  both  parties  and  privies ; 
and  the  mortgagee,  who  had  no  right  except  through  the  promise  to 
the  mortgagor  and  dependent  wholly  upon  it,  and  could  only  claim 
through  it,  would  be  bound,  if  not  by  the  judgment,  at  least  by  the 
effect  of  the  judgment  in  annulling  the  whole  transaction.^^  Upon 
a  like  principle,  where  a  purchaser  who  had  assumed  a  mortgage 
was  ejected  by  a  title  paramount  to  that  of  his  grantor,  it  was 
held  that  the  judgment  in  ejectment  determined  that  no  title 
passed  by  the  deed,  that  the  land  was  not  transferred,  and,  as  a 
consequence,  that  no  consideration  for  his  promise  to  the  grantor 
remained,  and  so  he  never  became  liable. -^^ 

So  a  contract  whereby  one  agreed  to  purchase  a  mortgage  and 
credit  the  mortgagor  with  any  difference  between  the  sum  due 
and  the  purchase  price,  and  to  hold  the  mortgage  until  the  mort- 
gagor paid  the  purchase  price,  is  void  for  lack  of  consideration  if 
the  mortgagor  parted  with  no  value  and  assumed  no  obligation  not 
already  binding  upon  him  as  mortgagor  and  there  was  not  trust 
or  agency  between  the  parties.^* 

9  BIyer  v.  Monholland,  2  Sand.  Ch.  12  Dunning   v.   Leavitt,   85   N.   Y. 

478.  30;  39  Am.  E.  617,  rev'g  Dunning  p. 

lOHayden  v.  Snow,  9  Bias.   (U.  S.  Fisher,  20  Hun,   178. 

C.  C.)   511.  13  Jenkins    v.    Bishop,    136    App. 

11  Per    Finch,    J.,    in    Crowe    v.  Div.  104;  120  N.  Y.  Supp.  825,  modi- 

Lewin,  95  N.  Y.  423,  427.  fying    62    Misc.    R.    87;    115    N.   Y. 

Supp.  1011. 
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§  615.  Eviction  by  paramount  title — A  failure  of  title  in  the 
grantor  will  not  be  sufficient  to  constitute  a  defense  to  the  grantee 
when  sued  by  a  mortgagee  on  a  covenant  to  assume  and  pay  a 
mortgage  unless  it  can  be  shown  that  the  grantee  has  been  honestly 
and  without  collusion  evicted  from  the  land  by  a  paramount  title.  ^* 
This  principle  is  analogous  to  that  which  holds  a  purchaser  of 
land  for  the  full  purchase  money,  notwithstanding  the  title  may  be 
incumbered,  unless  the  purchaser  has  been  evicted  or  has  dis- 
charged the  incumbrance.^^ 

Upon  eviction  under  paramount  title  the  consideration  for  a 
covenant  to  assume  wholly  fails,  and  covenaiits  of  title  in  the  deed 
of  the  grantor  cannot  be  regarded  as  a  consideration  for  such  a 
covenant.^® 

A  decree  of  foreclosure  and  sale  amounts  to  an  eviction  in  equity ; 
and  so,  where  a  grantor  conveyed  with  warranty  and  a  covenant  for 
quiet  enjoyment,  and  there  was  a  mortgage  on  the  property  which 
was  afterward  foreclosed,  it  was  held  that  the  grantee  could  re- 
cover in  assumpsit  the  money  paid  in  discharging  the  mortgage.^'^ 

Where  a  conveyance  recited  an  agreement  to  assume  a  mortgage, 
but  omitted  to  describe  the  property  intended  to  be  conveyed,  it 
was  held  that  an  action  by  the  mortgagee  to  reform  the  convey- 
ance could  not  be  sustained,  and  no  personal  judgment  could  be 
obtained  against  the  grantee  on  the  covenant.^® 

§  616.  Grantor  may  release  from  covenant  to  assume. — It  has 

been  questioned  as  to  whether,  after  a  conveyance  has  been  exe- 
cuted and  delivered,  in  which  the  grantee  assumes  payment  of  the 
mortgage  debt,  the  grantor  may  release  the  grantee  from  the  per- 
sonal obligation  which  he  thus  takes  upon  himself.  In  Hartley  v. 
Harrison  (24  If.  Y.  170),  land  which  was  incumbered  by  three 
mortgages,  two  of  which  had  been  executed  upon  a  usurious  con- 

14  Dunning  v.  Fisher,  20  Hun,  178,  30,  34,  rev'g  20  Hun,  178 ;  Tallmadge 
rev'g  85  N.  Y.  30  on  another  point.  v.  Wallace,  25  Wend.  117.     See  also 

15  York  V.  Allen,  30  N.  Y.  104;  Knapp  v.  Lee,  3  Pick.  (Mass.)  452; 
Curtis  V.  Bush,  39  Barb.  661;  Sand-  Rice  v.  Goddard,  14  Pick  (Mass.) 
ford  V.  Travers,  7  Bosw.  498;  Bum-  293;'  Trask  v.  Vinson,  20  Pick. 
pus  V.  Platner,  1  Johns.  Ch.  218;  Ab-  (Mass.)    105. 

bott    V.    Allen,    2    John.     Ch.    519;  17  Hunt  v.  Amidon,  4  Hill,   345; 

Gouverneur    v.    Elmendorf,    5    John.  40   Am.   Dec.  283;    Cowdrey  v.  Coit, 

Ch.  79;  Grant  v.  Tallman,  20  N.  Y.  44  N.  Y.  382. 
191.  18  Talbot  v.  Berkshire  Co.,  80  Ind. 

16  Dunning  v.   Leavitt,   85   N.   Y.  434. 
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sideration  for  a  loan  of  money,  was  conveyed  subject  to  said  mort- 
gages, and  the  grantee  also  assumed  and  agreed  to  pay  them.  An 
action  was  commenced  to  foreclose  these  mortgages,  in  which  the 
defense  of  usury  was  interposed.  After  issue  was  joined  in  the 
cause,  the  grantor  and  grantee  exchanged  releases  to  each  other 
of  the  covenants  made  by  them  respectively,  and  also  covenanted 
that  the  agreement  contained  in  the  deed  in  respect  to  the  mort- 
gages was  annulled,  and  that  such  conveyance  should  have  the 
same  effect  as  if  such  agreement  was  not  contained  therein.  It 
was  held  both  at  the  General  Term  and  in  the  Court  of  Appeals 
that  this  release  did  not  operate  to  allow  the  defendants  to  inter- 
pose the  defense  of  usury  and  thereby  relieve  the  land  from  the 
lien  of  the  mortgages.  The  General  Term  also  held  that  the  re- 
lease was  effectual  to  discharge  the  defendant  from  his  covenant 
to  assume,  but  the  Court  of  Appeals  expressly  disclaimed  any  in- 
tention to  pass  upon  this  question.  ISi^Asoiir,  J.,  contended  that 
the  liability  when  once  created  could  not  be  released  by  any  one 
except  the  mortgagee,  and  Comstock,  Ch.  J.,  in  a  dissenting 
opinion  took  the  opposite  view. 

In  Stephens  v.  Casbacker  (8  Hun,  116),  the  same  question  was 
presented,  and  the  General  Term  of  the  Fourth  Department  af- 
firmed the  right  of  the  grantor  to  release  his  grantee  from  his 
agreement  so  far  as  his  personal  liability  was  concerned.^* 

In  Devlin  v.  Murphy  (56  How.  Pr.  326;  5  Abb.  K  Gas. 
242),  a  release  executed  by  the  grantor  in  pursuance  of  an  agree- 
ment contemporaneous  with  the  giving  of  the  deed  containing  the 
covenant  to  assume,  was  held  to  be  sufficient.^" 

§  617.  Grantor  may  not  release — In  Douglas  v.  Wells  (18  Hun, 
88),  it  was  held  by  a  divided  court  in  the  Third  Department,  in 
the  face  of  the  above  decision,  that  where  the  grantee  by  an  ab- 
solute conyeyance  of  land  assumes  and  agrees  to  pay  a  mortgage 
thereon  given  by  his  grantor,  an  absolute  and  irrevocable  obliga- 
tion is  thereby  created  in  favor  of  the  mortgagee  which  cannot 
be  affected  by  any  act  or  agreement  of  the  mortgagor  and  grantor 

19  Similar  rule  applied,  Carnahan  20  See  also  Judson  v.  Dada,  79  N. 

V.    Tousey,    93    Ind.    561;'  Berkshire  Y.   373;    Flagg  v.   Hunger,   9   N.   Y. 

Life  Ins.  Co.  v.  Hutchinga,   100  Ind.  583.     See  also  Gaflney  v.  Hicks,  124 

496;    O'Neil  v.   Clark,   33  N.  J.   Eq.  Mass.  301. 
444;    Laing's   Ex'r   v.   Byrne,   34   N. 
J.  Eq.  52. 
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to  which  the  mortgagee  does  not  assent.  A  similar  doctrine  was 
also  held  in  Whiting  v.  Oearty  (14  Hun,  498),  by  a  divided  court 
in  the  First  Department,  and  by  the  Superior  Court  at  Special 
Term  in  Banney  v.  McMullen  (5  Abb.  N.  Cas.  246 ).2^  In  more 
recent  cases  decided  in  the  Court  of  Appeals  this  doctrine  may  be 
said  to  be  established.^^ 

§  618.  Either  side  of  this  discussion  may  have  plausible  reasons 
urged  in  its  support.  On  the  one  hand  it  is  argued  that  it  is  diffi- 
cult to  see  on  what  principle,  if  the  grantor  and  the  grantee  were 
competent  to  make  such  a  contract,  they  were  not  likewise  com- 
petent to  change  or  rescind  the  same,  and  in  reply  it  may  be  said 
that  it  is  a  curious  proposition  that  after  a  cause  of  action  has  once 
been  created  in  favor  of  one  person,  it  may  be  released  and  dis- 
charged by  another. 

§  619.  Kule  in  New  Jersey  as  to  release  of  covenant. — In  New 
Jersey  it  is  held  that  an  agreement  to  assume  and  pay  a  mortgage 
contained  in  a  deed  is  cancelled  by  a  reconveyance  in  which  the 
original  grantor  again  assumed  the  debt.^*  It  is  there  determined 
that  a  stipulation  in  a  deed  of  conveyance  inter  paries  that  the  ■ 
grantee  shall  assume  and  pay  a  mortgage  on  the  premises,  is  a  con- 
tract with  the  grantor  simply  for  his  indemnity  and  not  a  contract 
with  the  mortgagee;  that  the  right  of  a  mortgagee  to  a  decree  for 
the  deficiency  against  a  purchaser  who  has  assumed  the  mortgage 
does  not  arise  from  any  vested  right  in  the  mortgagee,  by  virtue  of 
the  stipulation  of  the  grantee  with  the  grantor,  but  that  it  rests 
merely  on  the  doctrine  of  the  courts  of  equity  that  a  creditor  is  en- 
titled to  any  security  remaining  in  the  hands  of  one  who  stands  in 
the  position  of  a  surety  for  the  debt,  and  that  he  may  proceed 
directly  against  the  person  ultimately  liable  in  order  to  avoid 
circuity  of  action;  and  that  the  liability  of  the  purchaser  to  the 
grantor  having  been  extinguished  by  the  reconveyance,  the  pur- 
chaser does  not  remain  liable  to  the  mortgagee.     The  contract  of 

21  Same  rule  applied,  Ellis  v.  Aitkin,  125  N.  Y.  660;  26  N.  E.  732; 
Johnson,  Trustee,  96  Ind.  377;  Bas-  Gifford  v.  Corrigan,  117  N.  Y.  257; 
sett  V.  Bradley,  48  Conn.  224;    Bay      22  N.  E.  756. 

V.  Williams,   112  111.  91;   54  Am.  R.  23  Laing  v.   Byrne,   34   N.   J.   Eq. 

209.     See  also  as  to  this  controversy,  52;   Crowell  v.  Currier,  27  N.  J.  Eq. 

Simson  v.  Brown,  6  Hun,  251;  Kelly  152;  Crowell  v.  Hospital  of  St.  Barna- 

V.  Roberts,  40  N.  Y.  432;  Durham  v.  bas,  N.  J.  Eq.   650;   Young  v.  Trus- 

Bischoff,  47  Ind.  211.  tees     for     the     Support     of     Public 

22  New    York    Life    Ins.    Co.    v.  Schools,  31  N.  J.  Eq.  290. 


490  MOetga&es  of  eeax  peopeety.  [§  619. 

indemnity  having  been  extinguished  without  fraud  by  the  parties 
to  it,  the  mortgagee  is  adjudged  not  to  be  entitled  to  a  decree  for 
deficiency  founded  upon  it. 

So,  in  the  same  State,  a  bona  fide  release  of  an  assumption  of  a 
mortgage  verbally  agreed  upon  between  the  mortgagor  and  his 
grantee,  has  been  held  to  be  sufficient  to  discharge  the  grantee  from 
his  personal  liability,  even  though  this  was  done  after  the  com- 
mencement of  a  suit  to  foreclose  the  mortgage,  the  parties  to  the 
release  not  having  knowledge  of  the  existence  of  such  suit  and 
the  consideration  for  the  release  being  paid.^*  And  where  before 
the  mortgage  fell  due  the  purchaser  reconveyed  to  the  mortgagor, 
who  by  his  deed  assumed  the  mortgage,  the  holder  of  the  mortgage 
having  become  the  owner  of  it  before  the  covenant  of  assumption, 
without  reliance  upon  it  as  part  of  his  security,  and  his  conduct 
not  appearing  to  have,  been  in  the  slightest  degree  influenced  by  it, 
this  was  held  to  operate  as  a  release  of  the  purchaser's  liability  un- 
der his  covenant  of  assumption.^^ 

But  a  release  of  a  grantee's  assumption  of  a  mortgage  debt  given 
by  an  insolvent  grantor  after  notice  of  foreclosure  without  con- 
sideration, and  for  the  sole  and  admitted  purpose  of  defeating 
the  mortgagee's  claim  for  deficiency,  is  void  in  equity.^® 

24  0'Neil  v.   Clark,   33  N.   J.  Eq.  26  Trustees,   etc.,   v.   Anderson,  30 

444.  N.  J.  Eq.   366.     See  also  New  York 

25Crowell  v.  Currier,  27  N.  J.  Life  Ins.  Co.  v.  Aitkin,  125  N.  Y. 
Eq.  98.  660;  26  N".  E.  732. 
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POWEE   TO  MOETGAGE  THEIE  LANDS   PEIO'K  TO   1884  ^ 

§  620.  At  common  law. — ^A  married  woman  had,  at  common  law, 
no  capacity  to  make  contracts.  She  could,  indeed,  possess  no  per- 
sonal property  with  which  to  satisfy  debts  when  created  by  her, 
and  her  rights  in  her  real  estate  were  exceedingly  limited;  the 
rents  belonged  to  her  husband  during  her  life,  and  she  had  no 
power  to  convey  by  deed  without  his  consent.^  The  rule  in  the 
courts  of  equity  was  different,  and,  in  them,  the  right  of  a  married 
woman  to  dispose  of  her  own  property  was,  through  the  medium 
of  trusts,  recognized  and  enforced.  Trusts  for  the  separate  use 
of  married  women  were  a  marked,  although  a  beneficient,  innova- 
tion upon  the  rules  of  the  common  law ;  but  when  courts  of  equity 


1  On  account  of  statutory  enact- 
ments, this  discussion  is  now  of  his- 
torical interest  only.  For  the  present 
law  see  §   633. 


2McIlvaine  v.  Kadel,  30  How.  Pr. 
193. 
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sustained  their  validity  and  recognized  the  wife's  estate  under 
them,  it  seemed  to  be  a  necessary  result  that  she  should  have  the 
power  of  disposition;  and  accordingly  the  power  was  conceded. 
The  doctrine  was,  therefore,  established  that  a  married  woman 
might  dispose  of  or  charge  her  estate  in  any  manner  not  conflicting 
with  the  instrument  under  which  she  acquired  it.  She  might  be 
restrained  by  the  provisions  of  the  trust  deed  or  instrument;  but 
if  not  so  restrained  she  acted  as  a  feme  sole  in  the  disposition  of 
her  separate  estate.^ 

§  621.  The  usages  and  laws  of  the  colony  of  the  State  of  New 
York  relaxed  the  harshness  of  the  rules  of  the  common  law  in  its 
trieatment  of  married  women,  and  the  tendency  has  been  to  enlarge 
their  powers  of  disposition  over  their  property.*  The  statutes 
passed  in  this  State  "  for  the  more  effectual  protection  of  the 
rights  of  married  women,"  ^  did  not  remove  their  legal  disability 
to  contract,  which  remained  as  at  common  law;  but  a  married 
woman  might,  as  incidental  to  the  perfect  right  of  property  and 
power  of  disposition  which  she  took  under  the  statutes,  charge  her 
estate  for  the  purposes  and  to  the  extent  which  the  rule  of  equity, 
before  their  passage,  sanctioned  in  reference  to  separate  estates.® 
The  primary  purpose  of  those  acts  was  to  enable  every  married 
woman  to  hold  property  in  her  own  right  without  the  intervention 
of  trusts  or  marriage  settlements.''  To  the  extent  which  it  was 
necessary  for  her  to  hold  and  enjoy  her  separate  property,  her  acts, 
in  relation  to  it,  were  binding  upon  her  and  upon  it,  but  where  a 
contract  was  made  by  a  married  woman  which  did  not  concern  her 
separate  estate,  and  was  not  upon  its  credit,  it  was  void,  just  as  it 
was  at  common  law,  except  for  the  law  of  1884.® 

r.  §  622.  By  laws  of  1849,  Ch.  375,  it  was  declared  that  any  married 
woman  might  convey  and  devise  real  estate  and  personal  property 
and  any  interest  and  estate  therein,^  and  the  rents,  issues,  and 
profits  thereof,  in  the  same  manner  and  with  like  effect  as  if  she 

3Dyett  v.  Central  Trust  Co.,   140  GDyett  v.  Central  Trust  Co.,  140 

N.    Y.    54;    35   N.    E.   341;    Yale   v.  N.   Y.    54;    35    N.    E.    341;    Yale   v. 

Dederer,  18  N.  Y.  265,  269.  Dederer,    18   N.   Y.   265,  271. 

4  The  Albany  Fire  Ins.  Co.  v.  Bay,  7  Yale  v.  Dederer,  18  N.  Y.  272, 
4  N.  Y.   (4  Comst.)   9.  278;  22  N.  Y.  451;  Buckley  v.  Wells, 

5  Laws  of  1848,  c.  200 ;  Laws  of  -33  N.  Y.  522. 
1849,  c.  375;  Laws  of  1860,  e.  90;  8  See  §  625. 
Laws  of  1862,  c.  172. 
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were  unmarried.  Under  this  proviaion  it  was  held  that,  not  only 
might  a  married  woman  convey  her  property  without  her  husband's 
consent,  but  also  that  her  conveyance  was  valid  without  any  private 
examination  by  the  officer  taking  the  acknowledgment,®  and  that 
the  same  rule  applied  both  to  mortgages  and  to  absolute  convey- 
ances.^" 

§  623.  Tinder  these  statutes  where  a  charge  was  expressly 
created  and  imposed  by  a  married  woman  upon  her  separate  estate, 
though  for  a  purpose  not  beneficial  to  her  separate  estate,  or  even 
for  the  sole  benefit  of  her  husband,,  aside  from  statute  she  was 
bound  in  equity  by  the  obligation  which  she  thus  deliberately 
chooses  to  assume.  ■^^ 

A  mortgage  executed  by  a  wife  on  her  separate  estate  to  secure 
a  debt  of  her  husband  for  money  embezzled  by  him  was  not  void 
for  duress,  though  executed  to  prevent  his  conviction  and  imprison- 
ment.^^ And  where  a  deed  was  in  fact  a  mortgage,  and  the 
grantee  upon  payment  of  the  amount  secured,  conveyed  to  the 
grantor's  wife  who  in  turn  conveyed  to  her  husband,  the  grantor, 
her  conveyance  to  her  husband  was  not  rendered  void  by  the  com- 
mon-law disability  of  a  wife  to  convey  land  to  her  husband,  be- 
cause her  conveyance  was  operative  simply  to  discharge  the  mort- 
gage lien  of  record.-'*  But  an  indorsement  of  a  promissory  note  by 
a  married  woman  by  its  terms  charging  her  separate  estate  with 
its  payment,  was  held  not  to  be  a  mortgage  in  any  sense,  and  did 
not  create  a  specific  lien.^* 

§  824.  Before  act  of  I860.— It  was  said  in  Enapp  v.  Smith  (27 
N.  Y.  279),  that  a  sale  of  real  estate  to  a  married  woman  would 
be  valid  if  the  vendor  would  take  the  risk  of  collecting  the  price, 


9  Yale  v.  Dederer,  18  N.  Y.  271 
Blood  V.  Humphrey,  17  Barb.  660 
Mcllvaine  v.  Kadel,  30  How.  Pr.  193 


Miller,   34  N.   J.   Eq.   10;    Moore  v. 
Fuller,  6  Oreg.  272;  25  Am.  E.  524 
Contra  Simms  v.  Kelly,  70  Ala.  429 


Wiles  V.  Peek,  26  N.  Y.  42.  Ashford   v.    Watkins,    70    Ala.    156 

10  Andrews  V.  Shaflfer,  12  How.  Pr.  Hagenbuch   v.   Phillips,    112    Pa.    St. 
441;  Albany  Fire  Ins.  Co.  v.  Bay,  4  284;   12  Atl.  788. 

N.  Y.   (4  Comst.)   9.  12Mundy  v.  Whittemore,  15  Neb. 

11  Yale  V.  Dederer,  18  N.  Y.  276,  647;  19  N.  W.  694. 

283;  22  N.  Y.  451;  Owen  v.  Cawley,  13  Dean  v.   Metropolitan   Elevated 

36   N.   Y.   600.     See   also   Matair   v.  Ry.   Co.,   119   N.   Y.   540;    23   N.   E. 

Card,  18  Fla.  761 ;  Herron  v.  Herron,  1054. 

91    Ind.    278;    Cartan   v.    David,    18  14  Third  National  Bank  v.  Blake, 

Nev.   310;    4   Pac.   61;     Merchant   v.  73  N.  Y.  260. 

Thompson,  34  N.  J.  Eq.  73;  Ferdon  v. 


494  MOETGAGES    OP   EEAX    PEOPEEfY.  [§§  625-626. 

but  that  she  could  not  bind  herself  generally  for  its  payment.  The 
proposition  was  sustained  in  Draper  v.  Stouvenel  (35  N.  Y.  507), 
where  it  was  said  that  a  feme  covert  could  not  bind  herself  per- 
sonally upon  a  contract  for  payment  of  rent  reserved  upon  a  lease 
made  to  her,  though  the  lease  would  be  valid  and  the  landlord 
might  avail  himself  of  the  right  of  re-entry,  reserved  in  ease  of  a 
breach  of  the  conditions.  Both  of  these  eases  arose  before  the 
passage  of  the  act  of  1860  (ch.  90),  and  in  Draper  v.  Stouvenel 
(supra),  the  court  was  careful  to  indicate  that  fact.  By  section 
7  of  that  act,  it  was  provided  that  "  Any  married  woman  may, 
while  married,  sue  and  be  sued  in  all  matters  having  relation  to  her 
sole  and  separate  property,  or  which  may  hereafter  come  to  her 
by  descent,  devise,  bequest,  purchase,  or-  the  gift  or  grant  of  any 
person,  in  the  same  manner  as  if  she  were  sole."  This  changed 
the  law  as  it  previously  existed,  and  rendered  married  women  liable 
for  the  price  of  property  purchased  by  them.  The  acquisition  of 
a  leasehold  estate  is  substantially  a  purchase  of  the  term  for  which 
the  estate  is  created,  and  the  rent  reserved  is  its  purchase  price. 
Under  the  changes  made  by  that  act,  a  married  woman  could  be 
sued,  the  same  as  an  unmarried  woman  could  be  for  any  matter 
relating  to  her  sole  and  separate  property,  or  to  property  which 
she  had  acquired  by  grant  or  purchase.-'^ 

§  625.  Statute  of  I860.— By  section  3  of  the  act  of  1860  '«  it 
was  provided  that  "  any  married  woman  possessed  of  real  estate  as 
her  separate  property,  may  bargain,  sell,  and  convey  such  property 
and  enter  into  any  contract  with  reference  to  the  same,  with  the 
like  effect  in  all  respects  as  if  she  were  unmarried,  and  she  may 
in  like  manner  enter  into  any  such  covenant  or  covenants  for  title 
as  are  usual  in  conveyances  of  real  estate,  which  covenants  shall 
be  obligatory  to  bind  her  separate  property,  in  case  the  same  or  any 
of  them  are  broken."  ■'^ 

§  626.  Carrying  on  trade  or  business — The  statute  of  1860  also 
provided  that  a  married  woman  might  carry  on  any  trade  or  busi- 
ness, and  perform  any  labor  or  services  on  her  sole  and  separate  ac- 
count, and  that  the  earnings  therefrom  should  be  her  sole  and 
separate  property.  The  power  of  a  married  woman  to  make  con- 
tracts relating  to  her  separate  business,  is  incident  to  her  power  to 

15Weatervelt   v.    Aokley,   2    Hun,  16  Laws  of  1860,  ch.  90. 

258.  17  Sigel  v.  Johns,  58  Barb.  620. 
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conduct  it.  It  cannot  be  supposed  that  the  legislature,  while  con- 
ferring the  power  upon  a  married  woman  to  enter  into  trade  or 
business  on  her  own  account,  intended  that  her  common-law  dis- 
ability should  continue  as  to  contracts  made  in  carrying  on  the 
business  in  which  she  was  permitted  to  engage.  The  power  to 
engage  in  business  would  be  a  barren  and  useless  one  disconnected 
from  the  right  to  conduct  it  in  the  way  and  by  the  means  usually 
employed.  By  the  eighth  section  of  the  act  of  1860,  as  amended  in 
1862  (Laws  of  1862,  ch.  172),  the  authority  of  a  married  woman 
to  bind  herself  by  executory  contracts  in  relation  to  her  separate 
business,  was  recognized  in  the  provision  which  exempted  the  hus- 
band from  liability  thereon.  The  power  to  carry  on  a  separate 
trade  or  business  includes  the  power  to  borrow  money  and  to  pur- 
chase upon  credit  implements,  fixtures,  and  real  and  personal 
estate  necessary  or  convenient  for  the  purpose  of  commencing  it, 
as  well  as  the  power  to  contract  debts  in  its  prosecution  after  it 
has  been  established.^* 

§  627.  Statute  of  1862.— By  section  7  of  chapter  172  of  the 
Laws  of  1862  it  was  provided  that  "  a  married  woman  may  be 
sued  in  any  of  the  courts  of  this  State,  and  whenever  a  judgment 
shall  be  recorded  against  a  married  woman,  the  same  may  be  en- 
forced against  her  sole  and  separate  estate  in  the  same  manner 
as  if  she  were  sole."  It  was  also  enacted  in  section  1206  of  the 
Code  of  Civil  Procedure  that  "  judgment  for  or  against  a  married 
woman  may  be  rendered  and  enforced,  in  a  court  of  record,  or 
not  of  record,  as  if  she  was  single." 

This,  in  effect,  changed  the  remedy  against  the  estate  of  a  mar- 
ried woman  from  an  equitable  charge  upon  her  estate  specifically 
to  a  legal  claim  against  her  property  generally.  Instead  of  a 
claim  in  rem,  as  it  always  had  been  when  the  only  remedy  was  in 
equity,  it  became  a  claim  in  personam.^^ 

So  a  married  woman  might  be  estopped  by  a  certificate  as  to  the 
validity  of  a  mortgage  on  the  faith  of  which  a  purchaser  of  the 
mortgage  had  acted.^" 

18  Per  Andkews,  J.,  in  Frecking  3  Lans.  116;  Corn  Exchange  Bank  v. 
V.  Rolland,  53  N.  Y.  422,  citing  Chap-  Babeoek,  42  N.  Y.  613;  Andrews  v. 
man  v.  Foster,  6  Allen   (Mass.)    136.  Monilaws,  8  Hun,  65. 

19  First    Nat'l    Bank    of     Canan-  20  Smyth  v.  Munroe,  19  Hun,  550; 
daigua  v.  Garlinghouse,  36  How.  Pr.  Payne  v.  Burnham,  62  N.  Y.  69. 
369;  53  Barb.  615;  Ainsley  v.  Mead, 
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§  628.  Various  interesting  questions  arose  -where  it  was  sought 
to  charge  a  married  woman  for  a  deficiency  on  the  foreclosure  of  a 
mortgage  executed  before  the  act  of  1884.  The  specific  lien 
created  by  her  act  charging  the  mortgaged  premises  being  ex- 
hausted, the  question  in  each  case  was  as  to  whether  the  considera- 
tion for  the  debt  and  the  nature  or  form  of  the  obligation  was 
such  as  to  obligate  her  to  apply  her  other  separate  estate  to  its 
payment.  The  lien  of  the  mortgage  might  have  been  perfectly 
valid  to  the  extent  of  the  value  of  the  property  mortgaged,  while 
the  debt,  so  far  as  the  remaining  property  of  the  obligor  was  con- 
cerned, might  have  been  entirely  void.*^ 

§  629.  Where  services  were  rendered  or  value  of  any  kind  was 
given  for  or  to  a  married  woman,  by  her  procurement  on  the  credit 
and  for  the  benefit  of  her  separate  estate,  there  was  an. implied 
agreement  or  obligation  springing  from  the  nature  of  the  con- 
sideration, which  the  courts  enforced  by  charging  the  amount  on 
her  property  as  an  equitable  lien.^^  Under  this  rule  it  was  held 
at  Special  Term  in  Brown  v.  Hermann  (14  Abb.  394),  that  a 
married  woman  could .  not  be  held  for  deficiency  arising  on  the 
foreclosure  of  a  mortgage  which  was  upon  property  when  she  pur- 
chased it,  and  which  she  assumed  as  part  of  the  purchase  price. 
The  ground  of  decision  was,  substantially,  that  the  acquisition  of 
property  mortgaged  for  more  than  it  was  worth  could  not  be  for 
the  benefit  of  her  separate  estate;  or,  in  other  terms,  a  married 
woman  is  held  to  bargains  which  turn  out  to  be  profitable,  but  is 
released  from  those  which  involve  any  loss.  This  principle  has 
been  repudiated  by  the  courts,  and  in  Owen  v.  Camley  (42  Barb. 
105,  aSi'd  36  !N^.  T.  600),  a  married  woman  was  compelled  to  pay 
for  the  services  of  an  attorney  in  an  action  in  which  she  was  de- 
feated, with  costs.  It  was  remarked  by  Poetee^  J.,  in  giving  the 
opinion  of  the  Court  of  Appeals  in  this  case,  that  "  the  rule  of 
equity  under  which  the  estate  of  a  married  woman  is  subject  to 
a  charge  in  respect  of  services  rendered  for  its  benefit,  has  refer- 
ence to  the  subject-matter  and  nature  of  such  services,  and  not  to 
the  contingent  and  ultimate  gain  or  loss  of  the  parties  procuring 
them.  A  builder  who,  at  the  request  of  a  feme  covert,  erects  a 
dwelling  on  her  land,  performs  a  service  for  the  benefit  of  the 

aiKidd  V.  Conway,  65  Barb.  158.       284;  22  N.  Y.  460;  Owen  v.  Cawley, 
22  Yale  v.  Dederer,  18  N.  Y.  282,      36  N.  Y.  600. 
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estate  within  the  meaning  of  the  rule,  and  its  nature  would  not  be 
changed  though  the  edifice  should  afterward  be  destroyed  by 
fire.  An  employe  who  tills  her  land  for  hire  has  an  equitable 
claim  to  compensation;  and,  if  he  discharges  his  duty  faithfully, 
he  has  a  remedy  for  his  wages,  though  her  fields  should  prove  un- 
productive." In  Ballin  v.  Dillaye  (35  How.  Pr.  216;  K  Y. 
35),  the  principle  was  applied  to  a  bond  and  mortgage  executed  by 
a  married  wom^n  as  part  of  the  purchase  money  of  real  estate; 
she  was  held  for  deficiency,  and  it  was  said  by  Paekee,  J.,  that  he 
did  not.  understand  how  it  could  be  said  that  a  debt,  contractfed 
upon  the  purchase  of  property  which  the  purchaser  takes  into  pos- 
session and  enjoys,  and  disposes  of,  is  not  a  debt  contracted  for  the 
benefit  of  the  purchaser's  estate.  This  decision  was  followed  by 
Flynn  v.  Powers  (35  How.  Pr.  279;  affi'd  36  How.  Pr.  289),''* 
'and  by  Vrooman  v.  Turner  (8  Hun,  T8),^*  and  by  Cash- 
man  V.  Henry  (75  N.  T.  103),  and  in  all  of  these  cases  it  was  held 
that  the  separate  estate  of  a  married  woman  was  bound  by  a  cove- 
nant to  assume  and  pay  a  mortgage  on  property  conveyed  to  her 
where  such  covenant  constitutes  a  portion  of  the  consideration  for 
the  conveyance. 

§  630.  Benefit  of  separate  estate — ^Where  money  was  loaned  to 
a  married  woman  and  received  by  her,  this  was  for  the  benefit  of 
her  separate  estate,  and  it  was  held  to  be  proper  that  a  judgment 
should  be  rendered  against  her  if  upon  a  foreclosure  of  the  mort- 
gage given  by  her  on  procuring  the  loan  there  should  be  a  de- 
ficiency ;  ^®  but  if  money  was  obtained  by  and  paid  to  her  husband 
for  his  use,  her  separate  estate  could  not  be  bound  any  further  than 
she  expressly  charged  the  debt  upon  it,  and  a  judgment  against  her 
upon  her  bond,  for  a  deficiency,  was  not  proper.^* 

Where  a  lot  belonging  to  a  husband  was  mortgaged  for  $1,500, 
and  a  lot  belonging  to  his  wife  was  mortgaged  for  $2,200,  and 
money  was  procured  on  their  joint  bond,  secured  by  a  mortgage  on 
both  lots  to  pay  off  both  prior  mortgages,  and  an  action  was  brought 
to  foreclose  the  new  security,  it  was  held  that,  as  part  of  the  money 

23  Reversed  by  Court  of  Appeals  on  25  Williamson  v.  Duffy,  19  Hun, 
another  point  suh  nom.  Walsh  v.  26  Payne  v.  Burnham,  62  N.  Y. 
Powers,  43  N.  Y.  23.  69,   rev'g  2   Hun,    143,   and   4  N.   Y. 

24  Reversed  by  Court  of  Appeals  Supp.  (T.  &  C.)  678;  Manhattan 
on  another  point,  69  N.  Y.  280;  15  Brass  &  Mfg.  Co.  v.  Thompson,  58 
Alb.  L.  J.  454.  N.  Y.  80. 
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went  for  the  benefit  of  her  separate  estate,  a  personal  judgment  for 
deficiency  against  the  wife  was  proper.  ^"^ 

A  married  woman  was  not  liable  on  a  covenant  of  guaranty  given 
by  her  on  the  sale  of  a  mortgage  belonging  to  her,  unless  it  was 
shown  that  the  intention  to  charge  her  estate  was  contained  in  the 
contract  of  sale  and  guaranty,  or  that  the  consideration  obtained 
upon  the  sale  was  for  the  direct  benefit  of  her  estate.  In  White  v. 
McNett  (33  K  Y.  371),  where  it  was  found  as  a  fact  that  the 
entire  consideration  for  the  assignment  and  guaranty  was  received 
by  the  husband  of  the  mortgagor  and  wholly  appropriated  to  his 
own  use,  it  was  held  that  the  mortgagor  was  not  bound  by  the 
covenant  of  guaranty. 

The  law  of  1860  gave  a  married  woman 'the  practical  ownership 
of  property.  She  had  the  power  of  dealing  with  it  at  pleasure, 
whether  to  pay  her  own  debts  or  the  debts  of  others.  If  the  con- 
sideration of  the  debt  went  to  the  benefit  of  her  separate  estate, 
the  presumption  was  that  it  was  her  intention  to  charge  it,  and  if 
that  intent  appeared  in  any  way  in  the  instrument  which  con- 
stituted the  evidence  of  the  debt,  even  though  she  was  an  entire 
stranger  to  the  benefits  of  the  consideration,  and  without  the 
designation  of  any  specific  property,  the  courts  held  this  to  be 
sufficient,  and  enforced  the  claim  against  her  property.^* 

§  631.  Burden  of  proof — A  personal  obligation  could  not  be 
enforced  against  a  married  woman  unless  it  was  made  affirma- 
tively to  appear  that  there  were  reasons  for  holding  her  such  as 
have  already  been  mentioned.^®  Not  only  did  the  special  facts 
have  to  be  proved,  but  they  had  also  to  be  alleged,  and  a  judgment 
for  deficiency  could  not  be  rendered  against  a  married  woman  upon 
a  complaint  that  alleged  merely  that  she  and  her  husband  executed 
a  bond.^° 

A  statement  in  a  mortgage  of  a .  married  woman,  that  she 
charged  her  separate  estate  with  the  amount,  did  not  constitute  a 
covenant  to  pay,  and  no  such  covenant  could  be  implied  from  it.** 

27  Jones  v.  Merritt,  23  Hun,  184.  29  Nash  v.  Mitchell,  71  N.  Y.  199. 
312.  30  Manhattan    Life    Ins.    Co.    v. 

28  The  Corn  Exxchange  Ins.  Co.  Glover,  14  Hun,  153.  But  see  §  632. 
V.  Babeock,  42  N.  Y.  613.  31  Mack  v.  Austin,  29  Hun,  534. 
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POWEK  OF  MAEEIED  WOMEW  TO  MOETGAGE  THEIR  LANDS. 

§  632.  Statute  of  1884 — By  laws  of  1884,  ch.  381,  the  powers  of 
a  married  woman  to  contract  were  made  the  same  as  if  she  were 
unmarried,  and  most,  if  not  all,  of  the  distinctions  made  in 
decisions  under  the  previous  acts  became  inapplicable  to  contracts 
of  married  women  thereafter  made.  This  statute  was  as  follows : 
"  A  married  woman  may  contract  to  the  same  extent,  with  like 
effect,  and  in  the  same  form,  as  if  unmarried,  and  she  and  her 
separate  estate  shall  be  liable  thereon,  whether  such  contract  re- 
lates to  her  separate  business  or  estate,  or  otherwise,  and  in  no 
case  shall  a  charge  upon  her  separate  estate  be  necessary.  This 
act  shall  not  apply  to  any  contract  that  shall  be  made  between  hus- 
band and  wife.  This  act  shall  take  effect  immediately."  The 
act  was  amended  in  1892  ^^  and  again  in  1896.** 

§  633.  Present  statutes. — These  statutes  were  taken  over  on  the 
consolidation  of  1909  and  stand  as  follows:  "Property,  real  or 
personal,  now  owned  by  a  married  woman,  or  hereafter  owned  by 
a  woman  at  the  time  of  her  marriage,  or  acquired  by  her  as  pre- 
scribed in  this  chapter,  and  the  rents,  issues,  proceeds  and  profits 
thereof,  shall  continue  to  be  her  sole  and  separate  property  as  if 
she  were  unmarried,  and  shall  not  be  subject  to  her  husband's  con- 
trol or  disposal  nor  liable  for  his  debts."  ** 

"  A  married  woman  has  all  the  rights  in  respect  to  property,  real 
or  personal  and  the  acquisition,  use,  enjoyment  and  disposition 
thereof,  and  to  make  contracts  in  respect  thereto  with  any  person, 
including  her  husband,  and  to  carry  on  any  business,  trade  or  oc- 
cupation and  to  exercise  all  powers  and  enjoy  all  rights  in  re- 
spect thereto,  and  in  respect  to  her  contracts,  and  be  liable  on 
such  contracts,  as  if  she  were  unmarried;  but  a  husband  and  wife 
cannot  contract  to  alter  or  dissolve  the  marriage  or  to  relieve  the 
husband  from  his  liability  to  support  his  wife.  All  sums  that  may 
be  recovered  in  actions  or  special  proceedings  by  a  married  woman 
to  recover  damages  to  her  person,  estate  or  character  shall  be  the 
separate  property  of  the  wife.  Judgment  for  or  against  a  mar- 
ried woman  may  be  rendered  and  enforced,  in  a  court  of  record, 
or  not  of  record,  as  if  she  was  single.     A  married  woman  may 

32  Laws  of  1892,  chap.  594.  34  Domestic  Relations  Law,  §  50. 

33  Laws  of  1896,  cliap.  272. 
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confess  a  judgment  specified  in  section  one  thousand  two  hundred 
and  seventy-three  of  the  code  of  civil  procedure."  ^® 

"  The  acknowledgment  or  proof  of  a  conveyance  of  real  property, 
within  the  State,  or  of  any  other  written  instrument,  may  be  made 
by  a  married  woman  the  same  as  if  unmarried."  ^® 

In  the  Code  of  Civil  Procedure  it  is  enacted  "  in  an  action  or 
special  proceeding  a  married  woman  appears,  prosecutes  or  de- 
fends alone  or  joined  with  other  parties  as  if  she  was  single.  It 
is  not  necessary  or  proper  to  join  her  husband  with  her  as  a 
party  in  any  action  or  special  proceeding  affecting  her  separate 
property.  The  husband  is  not  a  necessary  or  proper  party  to  an 
action  or  special  proceeding  to  recover  damages  to  the  person,  es- 
tate or  character  of  his  wife.  The  husband  is  not  a  necessary 
or  proper  party  to  an  action  or  special  proceeding  to  recover  dam- 
ages to  the  person,  estate  or  character  of  another  on  account  of 
the  wrongful  acts  of  his  wife  committed  without  his  instiga- 
tion.37 

§  634.  Rights  as  surety. — So  far  as  the  property  mortgaged  is 
concerned,  the  liability  of  a  married  woman  is  measured  by  the 
same  rules  as  would  control  if  she  were  single;  and  her  rights 
as  a  surety,  if  she  pledges  her  own  property  as  security  for  the 
debt  of  her  husband  or  any  other  person,  will  be  the  same  as  if 
the  marriage  relation  did  not  exist.** 

So,  where  a  married  woman  charges  her  lands  to  secure  a  debt 
of  her  husband,  who  also  mortgages  his  own  property  for  the 
same  debt,  his  property  should,  in  the  first  instance,  be  applied 
to  satisfy  the  obligation.*®  And,  in  such  a  case,  if  the  husband 
acquires  the  mortgage  the  lien  will  be  discharged.*"  The  mort- 
gagee who  releases  the  husband's  land  with  notice  that  the  wife's 
land  is  pledged  as  security  for  his  debt,  will  release  hers  as  well, 

35  Domestic  Relations  Law,  §  51.  478;    6  Pac.  783;   Jenness  v.  Cutler, 

36  Real  Prop,  Law,  §  302.  ,12  Kan.  500;  Offenheimer  v.  Wright, 

37  Code  Civ.  Proc.  450.  106  Pa.  St.  569;  2  Brown's  P.  C.  1; 

38  The  Bank  of  Albion  v.  Burns,  46  White  &  Tudor's  Lead  Cas.  in  Eq. 
N.  Y.  170;  Smith  v.  Townsend,  25  N.  Am.  Notes  p.  1938. 

y.  479 ;  Hawley  v.  Bradford,  9  Paige,  39  Loomer     v.      Wheelwright,     3 

200.     Fowler  v.  Wood,  78  Hun,  304;  Sandf.    Ch.    135;    Wright   v.   Austin, 

28  N.  Y.  Supp.  976,  affi'd  150  N.  Y.  56  Barb.  13;   Gahn  v.  Niemcewiez,  3 

584.     See  also   Darby  v.   Freedman's  Paige,   614;    11   Wend.   312. 

Savings,  etc.,  Co.,  3  MacA.    (D.  C.)  40  Fitch  v.   Cotheal,   2   Sand.  Ch. 

349;  Burtis  Adm'r  v.  Wait,  33  Kan.  29.                                               • 
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though  this  effect  will  not  result  from  knowledge  merely  of  the 
marital  relation.*^ 

Where  a  husband  and  wife  gave  a  mortgage  on  lands  of  both, 
the  wife,  however,  as  a  surety  only,  and  the  husband  used  the 
money  in  putting  buildings  on  the  lands  of  both,  it  was  held  that, 
as  against  an  execution  creditor  of  the  husband,  the  wife  was  a 
principal  to  the  extent  that  the  money  was  used  in  improving  her 
property.** 

MORTGAGES   FEOM   HUSBAITD   TO   WIFE. 

§  635.  Valid  in  equity  if  made  direct  from  husband  to  wife. — 

While  a  deed  of  conveyance  from  a  husband  directly  to  his  wife 
was  at  one  time  held  to  be  void,  the  doctrine  was  even  then  re- 
garded as  very  technical,  and  was  easily  and  frequently  evaded, 
and  it  was  uniformly  held,  even  independent  of  our  then  existing 
statutes  relative  to  the  rights  of  rnarried  women,  that  such  a  con- 
veyance might  be  sustained  in  equity  where  the  wife  was  regarded 
as  a  person  having  a  separate  existence,  separate  rights,  and  a 
capability  of  holding  separate  property;  and  unless  wholly  with- 
out consideration,  a  conveyance  defective  in  consequence  of  the 
common-law  rule  was  upheld.*^ 

If  no  rights  of  creditors  intervene,  a  mortgage  may  be  made 
from  a  husband  to  his  wife  as  a  mere  gift,**  and  a  mortgage  for 
a  just  consideration  executed  by  a  husband  to  his  wife  may  be 
enforced  in  equity.*® 

It  was  a  rule  of  the  common  law  that  when  a  man  married  a 
woman  to  whom  he  was  indebted,  the  debt  was  thereby  released, 
because  husband  and  wife  made  but  one  person  in  law,  which  unity 
of  persons  disabled  the  wife  from  suing  the  husband.  In  this 
State  the  Code  and  the  acts  of  1848  and  1849  completely  swept 
away  the  common-law  rule  which  gave  the  husband  rights  in  and 

41  Gahn  v.  Niemcewicz,  3  Paige,  N.  Y.  27;  Shepard  v.  Shepard,  7 
614 ;  Loomer  v.  Wheelwright,  3  Sandf .      Johns.   Ch.   57. 

Ch.    135;     11    Wend.    312.     See    also  For  statute  see  §  633. 

Keller  v.  Orr'  106  Ind.  406;  7  N.  E.  44  Hunt  v.  Johnson,  44  N.  Y.  27; 

195.  Van   Amburgh   v.    Kramer,    16   Hun, 

42  Dickinson  v.  Codwise,  1  Sand.  205;  Isenhart  v.  Brown,  2  Edw.  Ch. 
Ch.  214;  McEillan  v.  Hoffman,  35  N.  341;  Bucklin  v.  Bueklin,  1  Abb.  App. 
J.  Eq.  364.  Cas.  242. 

43  Meeker  v.  Wright,  76  N.  Y.  45  Mix  v.  Andes  Ins.  Co.,  9  Hun, 
262,  rev'g  s.  c.  11  Hun,  533;   s.  C.  7  397. 

Abb.  N.  C.  299;  Hunt  v.  Johnson,  44 
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control  over  the  property  of  the  wife,  and  a  mortgage  executed  by 
a  man  to  a  woman  whom  he  afterward  marries,  is  no  longer 
affected  by  the  marriage.*® 

A  wife  having  a  valid  mortgage  on  her  husband's  real  estate, 
does  not  lose  her  lien  by  joining  in  a  deed  of  the  property  for  the 
purpose  of  passing  her  dower.*''  And  a  hona  fide  mortgage  exe- 
cuted from  a  husband  to  his  wife  takes  precedence  of  subsequently 
acquired  liens  of  other  creditors,  though  the  husband  was  in  failing 
circumstances  and  the  purpose  was  to  give  the  wife  a  preference.** 

RIGHT   OF  DOWER   TS   THE   EQUITY   OF   REDEMPTION. 

§  636.  Dower  allowed. — In  England,  an  equity  of  redemption  is 
subject  to  curtesy  if  the  wife  is  in  possession  of  the  land  during 
coverture.  A  different  rule,  however,  has  prevailed  in  relation  to 
dower.  In  general,  dower  is  more  favored  in  law  than  any  other 
estate.  A  dowress  is  said  to  be  in  the  care  of  the  law  and  a  favor- 
ite of  the  law,**  and  yet,  in  England,  the  mere  circumstance  of  an 
estate  being  incumbered  by  a  mortgage,  has  been  held  to  preclude 
a  widow  from  taking  any  share  of  it.  Dower  being  there  con- 
sidered as  a  mere  legal  estate,  equity  follows  the  law  and  will  not 
create  an  estate  where  it  does  not  subsist  at  law.^°  In  this  State, 
however,  from  an  early  day,  our  courts,  both  of  law  and  of  equity, 
have  allowed  both  curtesy  and  dower  out  of  the  equity  of  redemp- 
tion of  mortgaged  estates.*^  The  same  rule  also  prevails  in 
other  States.^2 

As  a  mortgage  no  longer  vests  an  estate  in  this  jurisdiction,  but 
is  security  merely,  so  "  a  widow  shall  not  be  endowered  of  the 
lands  conveyed  to  her  husband  by  way  of  mortgage,  unless  he 
acquires  an  absolute  estate  therein,  during  the  marriage."  ^' 

46  Power  v.  Lester,  23  N.  Y.  529,  Johns.   Ch.   452;    Coles  v.   Coles,   15 

affi'g    17    How.    Pr.    413;    Meeker   v.  Johns.    319;    Hawley  v.   Bradford,   9 

Wright,  76  N.  Y.  262.  Paige,  200;  Van  Duyne  v.  Thayre,  14 

47GiUig  V.  Maas,  28  N.  Y.  191;  Wend.  235. 

Power  V.  Lester,  23  N.  Y.  527;   Van  52  Cornog  v.    Cprnog,   3   Del.   Ch. 

Amburgh  v.  Kramer,  16  Hun,  205.  407;    MeMahon    v.    Eussell,    17    Fla. 

48  Comer  v.  Allen,  72  Ga.  1.  698;    Thomas    v.    Hanson,    44    Iowa 

49  Story's  Eq.  Jur.  §  629.  651;   Young  v.  Tarbell,  87  Me.  509; 

50  Chancellor  Kent,  in  Titus  v.  McCabe  v.  Bellows,  7  Gray  (Maas.) 
Neilson,  5  Johns.  Ch.  452.  148 ;    Unger  v.   Leiter,   32   Ohio   St. 

51  1  E.  S.  740,  §§  4,  5;  Hitchcock  210;  Carter  v.  Goodwin,  3  Ohio  St. 
V.  Harrigton,  6  Johns.  290;  Collins  v.  75. 

Torry,  7  Johns.  278;  Tabele  v.  Tabele,  53  Real  Prop.  Law,  §  195. 

\  Johns.  Ch.  45;  Titus  v.  Neilson,  5 
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And  this  is  so  even  when  the  mortgagee  has  gone  into  possession 
before  his  death.  Such  possession  is  not  seizin  but  a  mere  inci- 
dent and  part  of  the  security.®* 

§  637.  No  dower  as  against  purchase-money  mortgagee When 

the  husband  takes  a  conveyance  in  fee,  and  at  the  same  time 
mortgages  the  land  back  to  the  grantor  or  a  third  person,  to  se- 
cure the  purchase  money  in  'whole  or  in  part,  the  wife  cannot 
claim  dower  as  against  the  mortgagee.®  ®  The  ground  upon  which 
the  decisions  on  this  point  have  been  placed  is  that,  to  the  ex- 
tent of  the  mortgage,  the  seizin  of  the  husband  is  an  instantaneous 
seizin  only;  that  the  estate  passes  into  him  and  is  drawn  out  of 
him  by  one  and  the  same  act.  Or,  as  it  has  been  said,  "  the 
seizin  of  the  husband  is  for  a  transitory  instant ;  that  is  to  say,  the 
same  act  which  gives  him  the  estate  conveys  it  out  of  him  again."  ®* 
The  reason  given  for  this  rule  has  been  regarded  as  rather  fanci- 
ful,®'^  but  the  rule  itself  is  well  established,  and  it  extends  as  well 
to  cases  where  the  purchase-money  mortgage,  is  made  to  a  third 
person  as  to  where  it  is  made  to  the  grantor.®*  It  also  extends  to 
the  case  of  the  equitable  lien  of  a  vendor  where  no  mortgage  has 
been  executed.®® 

The  provision  in  the  statute  ®°  that  the  wife  can  make  no  claim 
for  dower  as  against  the  mortgagee  or  those  claiming  under  him, 
is  not  intended  to  limit  her  claims  on  the  equity  of  redemption,  and 
it  does  not  render  her  an  unnecessary  party  in  an  action  to  fore- 
close a  purchase-money  mortgage.  Her  rights  are  the  same  as 
they  would  be  if  the  mortgage  were  not  for  the  purchase  money 
and  she  had  joined  in  it.*^  So  if  the  mortgagee  enters,  the  wife 
may  redeem.®^     Where  a  husband  and  wife  convey  lands  as  tenants 

54Kortwright  v.  Cady,  21  N.  Y.  HcGowan  v.  Smith,  44  Barb.  232. 
343,   364.  See  also  Clark  v.  Monroe,   14  Mass. 

55  Real  Prop.  Law,  §  193;   1  Rev.       351. 

St.  740,  §  5 ;  McMiehael  v.  Russell,  68  59  Warner  v.  Van  Alstyne,  3  Paige, 

App.  Div.   104;   74  N.  Y.  Supp.  212;  513.     See   also   Unger   v.    Leiter,    32 

4  Kent's  Com.  38;  Welch  v.  Buekins,  Ohio,  210. 

9  Ohio  St.  331;  Culver  v.  Harper,  27  60  Real  Prop.  Law,  §  193;  1  R.  S. 

Ohio,  464.  740,  §  5. 

56  Park  on  Dower,  43;  Stow  v.  61  Mills  v.  Van  Voorhies,  20  N.  Y. 
Tifft,  15  Johns.  458;  Jackson  v.  De-  412. 

Witt,  6  Cow.  316.  62  Bell  v.  Mayor  of  New  York,  10 

57  Mills  V.  Van  Voorhies,  20  N.  Y.  Paige,  49 ;  House  v.  House,  10  Paige, 
412.  158;  Mills  v.  Van  Voorhies,  20  N.  Y. 

58  Kittle  V.  Van  Dyck,  1  Sandf.  412;  McMiehael  v.  Russell,  68  App. 
Ch.  76;  Card  v.  Bird,  10  Paige,  426;  Div.  104;  74  N.  Y.  Supp.  212. 
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in  common  to  accept  a  purchase-money  mortgage  payable  to  both 
they  may  be  adjudged  to  be  holding  the  mortgage  jointly  with  a 
right  of  survivorship  if  such  intention  on  their  part  is  established 
by  undisputed  evidence.®* 

Similarly  where  children  desirous  only  of  affording  an  income 
to  their  father  whom  they  believe  to  be  unmarried,  convey  prem- 
ises to  him  to  that  end  and  at  the  same  time  take  back  from  him 
a  mortgage  given  to  secure  their  rights  in  the  premises  the  failure 
of  his  wife,  by  a  valid  common-law  marriage,  to  join  in  the 
mortgage  gives  her  no  rights  in  the  premises  which  she  can  assert, 
after  his  death,  to  the  detriment  of  the  children.®* 

As  a  vendor  has  a  lien  for  unpaid  purchase  money,  so  the 
widow  of  the  vendee  takes  her  dower  subject  to  such  lien,®^  which 
may  be  enforced  against  her  by  third  persons.®® 

Similarly  the  widow  of  a  vendee  has  dower  in  the  vendee's  lien 
for  advances  towards  the  purchase  price.®'' 

§  638.  Dower  in  surplus  after  foreclosure. — If  a  mortgage  be 
foreclosed,  the  right  of  dower  which  attached  to  the  equity  of 
redemption  will  be  transferred  to  the  surplus  money,  and  the 
widow  of  the  mortgagor  will  be  entitled  to  the  income  or  interest 
of  one-third  of  the  surplus  as  her  dower.®  ^  And  where  the  mort- 
gage is  for  purchase  money,  the  same  rule  applies.®®  Where  the 
sale  and  distribution  take  place  before  the  death  of  the  husband,  it 
is  customary  to  pay  over  to  him  all  of  the  surplus  after  satisfying 
the  mortgage  foreclosed,  and  there  js  authority  for  holding  that 
the  wife  has  no  claim  upon  it  while  her  husband  is  living.^" 
The  inchoate  right  of  dower,  is  however,  as  much  entitled  to  pro- 
tection as  the  perfected  or  vested  right  of  the  widow,  and  it  has 
been  held,  it  is  believed  with  better  reason,  that  a  widow  is  en- 
titled to  her  right  of  dower  in  surplus,  though  the  foreclosure  took 

63  Matter  of  Kaupper,  141  App.  67  Matter  of  McKay,  5  Misc.  R. 
Div.  54;    125  N.  Y.  Supp.  878,  affi'd       123. 

201  K.  Y.  534;   94  N.  E.  1095.  68  Tabele  v.  Tabele,   1  Johns.  Ch. 

64  Mead  V.  Mead,  27  Misc.  R.  459;  45;  Titus  v.  Neilson,  5  Johns.  Ch. 
59  N.  Y.  Supp.  444.  452. 

65  Warner  v.  Van  Alstyne,  3  69  Real  Prop.  Law,  §  194 ;  Brackett 
Paige,  513.  See  Villone  v.  Fernstein,  v.  Baum,  50  N.  Y.  8;  Denton  v. 
132  App.  Div.  31.  Nanny,  8  Barb.  618. 

66Eterman  v.  Hyman,   192  N.  Y.  70  Titus  v.   Neilaon,   5  Johns.   Ch. 

113;  Occidental  Realty  Co.  v.  Palmer,      452;    Hawley   v.    Bradford,    9    Paige, 
117  App.  Div.  505.  200;  Frost  v.  Peacock,  4  Edw.  678. 
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place  in  the  lifetime  of  her  husband/^  and  that  if  the  distribu- 
tion takes  place  in  his  lifetime,  one-third  of  the  surplus  should 
be  invested  and  the  interest  only  paid  to  her  husband  or  his 
judgment  creditors  during  the  joint  lives  of  her  and  her  husband, 
and  to  her  if  she  survives  him.''^ 

If  a  wife  joins  with  her  husband  in  a  mortgage  on  his  property 
to  secure  his  debt,  she  is,  in  a  sense,  his  surety,  for  her  inchoate 
right  of  dower  is  pledged  to  pay  his  debt.  She  is  not,  however, 
on  this  ground  exempted  from  bearing  her  full  share  of  the  mort- 
gage, and  she  cannot  claim  her  full  dower  even  though  the  mort- 
gage should  only  consume  an  amount  equal  to  her  husband's 
interest.  She  can  only  claim  dower,  as  against  the  heir  of  her 
husband's  creditors,  in  the  equity  of  redemption  which  is  repre- 
sented by  the  surplus.^* 

§  639.  The  value  of  a  widow's  dower,  where  the  property  was 
alienated  by  the  husband  in  his  lifetime,  is  to  be  estimated  upon 
the  value  of  land  at  the  time  of  the  alienation.''* 

The  rule  for  computing  the  present  value  of  a  wife's  inchoate 
right  of  dower  during  the  life  of  her  husband,  in  case  she  elects 
to  accept  a  gross  sum,  is  to  ascertain  the  present  value  of  an  an- 
nuity for  her  life  equal  to  the  interest  in  the  third  of  the  proceeds 
of  the  estate  to  which  her  contingent  right  of  dower  attaches,  and 
then  to  deduct  from  the  present  value  for  her  life,  the  value  of  a 
similar  annuity  depending  upon  the  joint  lives  of  herself  and 
her  husband,  and  the  difference  between  those  two  sums  will  be 
the  value  of  her  contingent  right  of  dower.  The  annuity  tables 
furnish  the  means  of  making  the  computation.'^^ 

§  640.  Right  of  dowress  to  redeem — If  the  widow's  dower  be 
merely  in  the  equity  of  redemption,  she  is  bound  to  contribute  her 
fair  proportion  to  the  payment  of  the  mortgage  by  paying  one- 
third  of  the  interest  during  her  life,^®  unless  it  can  be  shown  that 

71  Mathews    v.   Duryee,    4   Keyes,  74  Raynor  v.  Eaynor,  21  Hu'n,  36. 

525,  affi'g  45  Barb.  69;  17  Abb.  256;  75  Jackson   v.    Edwards,    7    Paige,- 

3  Abb.  Ct. -of  App.  Dec.  220.  408;    Doty   v.   Baker,    11    Hun,   222; 

72Vartie  v.  Underwood,   18  Barb.  Smart  v.  Haring,  14  Hun,  276.     See 

561.     See  also   Jackson   v.   Edwards,  Rule  70. 

7  Paige,  386,  408 ;  Denton  v.  Nanny,  76  Lambert    on    Dower,    45 ;    Gra- 

8  Barb.  618;  Blydenburgh  v.  North-  ham  v.  Linden,  50  N.  Y.  547;  Leaven- 
rop,  13  How.  Pr.  289.  worth    v.     Cooney,     48     Barb.     570; 

73  Hawley  v.  Bradford,  9  Paige,  Coates  v.  Cheever,  1  Cow.  461 ;  Titus 
200.  See  also  McMahon  v.  Specht,  64  v.  Nielson,  5  Johns.  Ch.  452 ;  Swaine 
App.  Div.  128;  71  N.  Y.  Supp.  806.  v.  Ferine,  5  Johns.  Ch.  482;   9  Am. 
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some  other  person  or  fund  is  primarily  chargeable  with  the  pay- 
ment of  the  whole  mortgage  debtJ'' 

If  the  mortgagee  insists  upon  the  payment  of  the  principal,  the 
widow  may  redeem  from  the  mortgage  and  obtain  an  assignment 
of  it,  and  the  security  will  be  good  in  her  hands  to  all  except 
her  proportion  of  the  debt — that  is,  to  all  except  the  interest  on 
one-third  during  her  life.'^®  On  the  same  principle,  if  a  grantee 
of  the  husband  alone,  purchases  an  outstanding  mortgage  executed 
by  husband  and  wife,  he  will  be  pro  tanto  protected,  and  the  wife- 
must,  on  redeeming,  contribute  her  part  of  the  mortgage.™  The 
share  of  the  principal  sum  with  which  the  widow  is  chargeable 
when  the  mortgage  is  required  to  be  paid  off,  is  such  a  sum  as 
will  be  equal  at  the  time  of  payment  to  the  then  value  of  an  an- 
nuity of  the  amount  of  one-third  of  the- interest  upon  the  sum 
unpaid  at  her  husband's  death  for  the  residue  of  her  life.^" 

A  widow  may  redeem  from  a  mortgage  in  which  she  joined, 
and  thus  acquire  rights  paramount  to  a  purchaser  under  the  fore- 
closure of  a  second  mortgage  in  which  she  did  not  join.^^ 

A  wife  who  is  not  made  a  party  to  a  foreclosure  of  a  mortgage 
on  premises  owned  by  her  husband  may,  by  reason  of  her  inchoate 
right  of  dower,  redeem  them  after  a  sale  and  during  his  lifetime 
and  may  maintain  an  action  against  the  purchaser  for  that- 
purpose.  ^^ 

§  641.  As  against  all  persons  except  the  mortgagee  the  widow 
is  entitled  to  dower  in  the  entire  mortgaged  estate.**     Thus  when 

Dec.    318;     Evertson    v.    Tappen,    5  Paige,    158;    Eayor    v.    Eaynor,    21 

Johns.   Ch.   497;    Collins  v.  Torry,   7  Hun,  36. 

Johns.  278;  Russell  V.  Austin,  1  Paige,  81  McMahon   v.    Eussell,    17    Fla. 

195;  Bell  v.  Mayor  of  New  York,  10  698. 

Paige,  49.     See  also  Pollard  v.  Noyes,  82  Maekkenna    v.     Fidelity    Trust 

60  N.  H.  184;   Woods  V,  Wallace,  30  Co.,    184   N.   Y.   411;    77   N.  E.   721, 

N.   H.    384;    Norris  v.   Morrison,   45  modifying  98  App.  Div.  480;   90  N. 

N.  H.  490.  Y.    Supp.    493,    and    holding   that   a 

77  Hitchcock  v.  Harrington,  6  modification  of  a  decree  requiring  the 
Johns.  290;  Pollard  v.  Noyes,  60  N.  plaintiff  as  a  condition  of  redemption 
H.  184.  to  pay  to  the  purchaser  the  amount 

78  Swaine  v.  Ferine,  5  Johns.  Ch.  of  a  deficiency  judgment  obtained  by 
491.  him  in  another  foreclosure  relating  to 

79  Eussell  v.  Austin,  1  Paige,  192.  other  property,  or  to  deduct  the 
See  contra,  Coates  v.  Cheever,  1  Cow.  amount  from  the  sum  to  be  paid  if 
460.  she  elected  to  accept  the  value  of  her 

80  Bell  V.  The  Mayor  of  New  York,  inchoate  right  of  dower,  is  erroneous. 
10   Paige,   49 ;    House   v.    House,    10  83  King  v.  Ballantine,  40  Ohio  St. 
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the  mortgagor,  or  the  owner  of  mortgaged  premises,  pays  the 
mortgage  debt,  or  appropriates  property  for  its  payment,®*  the 
mortgage  cannot  afterward  be  set  up  as  against  the  claim  of 
the  wife  for  dower. 

So,  where  a  purchaser  from  the  mortgagor  purchases  the  mort- 
gage, this  operates  as  an  extinguishment  of  the  mortgage  and 
lets  the  widow  in  to  dower.*^ 

But  where  the  owner  of  the  equity  of  redemption  of  mortgaged 
property  released  to  the  mortgagee,  his  wife  who  did  not  join 
in  the  deed  of  release  was  held  to  be  entitled  to  dower  only  in  the 
equity.®" 

A  widow  of  the  owner  of  the  equity  of  redemption  cannot 
be  required  to  contribute  toward  any  part  of  the  mortgage  debt 
which  was  paid  by  her  husband  during  his  lifetime.®'^ 

'  If  the  mortgagee  elects  to  waive  the  enforcement  of  his  lien 
as  against  the  inchoate  dower  of  the  wife  by  omitting  her  as  a 
party  from  his  suit  to  foreclose,  it  is  said  that  a  judgment  creditor 
of  the  husband  cannot  have  any  redress  either  against  the  mort- 
gagee or. the  wife  of  the  mortgagor.*® 

In  this  connection  it  has  been  decided  that  a  widow  in  posses- 
sion may  sell,  transfer  or  mortgage  her  right  of  dower  in  her 
husband's  realty  since  such  right,  although  it  does  not  give  her 
a  legal  estate  in  the  land,  gives  her  a  legal  interest  which  con- 
stitutes property.®® 

§  642.  Barring  right  of  dower. — ^By  joining  with  her  husband 
in  a  conveyance  or  mortgage  a  wife  will  bar  her  right  of  dower, 
and  a  foreclosure  of  such  mortgage  will  extinguish  her  claims.®** 
But  the  joining  in  one  mortgage  will  not  preclude  her  from  claim- 
ing dower  as  against  other  mortgagees  in  whose  mortgages  she  has 
not  joined.®^  Joining  in  an  absolute  conveyance  will,  however, 
preclude  the  wife  from  thereafter  gaining  any  advantage  from 

391;   Ketchum  v.  Shaw,  28  Ohio  St.  89  Mutual  Life  Ins.   Co.   v.   Ship- 

503.  man,  119  N.  Y.  324;  24  N.  E.  177. 

84  Holmes  v.  Holmes,  3  Paige,  363.  90  Durnherr    v.    Eau,    135    N.    Y. 

85Coates  v.  Cheever,  1  Cow.  460.  219;   32  N.  E.  49;   Payne  v.  Becker, 

86  Jackson  v.  DeWitt,  6  Cow.  316.  87  N.  Y.  153;  Hinchliflfe  v.  Shea,  34 

87  Newton  v.  Sly,  15  Mich.  391.  Hun,  365;.Freiot  v.  La  Fountaine,  16 

88  De   Armond   v.    Preachers'   Aid  Misc.  R.  153 ;  38  N.  Y.  Supp.  832. 
Soc,  94  Ind.   59;    Leary  v.   Schaffer,  91  Sheldon    v.    Patterson,    55    111. 
79  Ind.  567;   Medsker  v.  Parker,  70  507;    Niles    v.    Nye,    54    Mass.     (13 
Ind.  509.  Mete.)  135. 
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the  fact  that  she  did  not  join  in  prior  mortgages,  even  as  against 
a  purchaser  under  one  of  such  mortgages.®^ 

The  joining  of  a  married  woman  with  her  husband  in  a  deed  or 
mortgage  of  his  lands  does  not  operate  as  to  her  by  way  of  passing 
an  estate,  but  inures  simply  as  a  release  to  the  grantee  of  the  hus- 
band of  her  future  contingent  right  of  dower  in  the  granted  or 
mortgaged  premises  in  aid  of  the  title  or  interest  conveyed  by 
his  deed  or  mortgage.  Her  release  attends  the  title  derived  from 
the  husband,  and  concludes  her  from  afterward  claiming  dower 
in  the  premises  from  the  grantee  or  mortgagee  so  long  as  there 
remains  a  subsisting  title  or  interest  created  by  his  conveyance. 
But  it  is  the  generally  recognized  doctrine  that  when  the  husband's 
deed  is  avoided  or  ceases  to  operate,  as  when  it  is  set  aside  at  the 
instance  of  creditors,  or  is  defeated  by  a  sale  on  execution  under 
a  prior  judgment,  the  wife  is  restored  to  her  original  situation, 
and  may,  after  the  death  of  her  husband,  recover  dower  as  though 
she  had  never  joined  in  the  conveyance  ®*  except  as  against  a  sub- 
sequent mortgagee  in  good  faith  from  the  grantee.®*  In  short,  the 
law  regards  the  act  of  the  wife  in  joining  in  the  deed  or  mort- 
gage not  as  an  alienation  of  an  estate,  but  as  a  renunciation  of  her 
inchoate  right  of  dower  in  favor  of  the  grantee  or  mortgagee  of 
her  husband  in  and  of  the  title  or  interest  created  by  his  con- 
veyance. It  follows,  therefore,  that  her  act  in  joining  in  the 
conveyance  becomes  a  nullity  whenever  the  title  or  interest  to 
which  the  renunciation  is  incident  is  itself  defeated.  The  wife's 
deed  or  mortgage  of  her  husband's  lands  cannot  stand  independently 
of  the  deed  of  her  husband  when  not  executed  in  aid  thereof, 
nor  can  she,  by  joining  with  her  husband  in  a  deed  of  lands  to  a 
stranger  in  which  she  has  a  contingent  right  of  dower,  but  in 
which  the  husband  has  no  present  interest,  bar  her  contingent 
right.*"* 

§  643.  Examples. — These  principles  were  applied  in  favor  of  a 
wife  who  had  joined  with  her  husband  in  a  mortgage  so  as  to  give 

92  Carter  v.  Walker,  3  Ohio  St.  miller  v.  Van  Eensselaer,  10  Ohio  St. 
339.  63. 

93  Hinchliffe  v.  Shea,  103  N.  Y.  94McMahon  v.  Specht,  64  App. 
153;  8  N.  E.  477;  2  N.  Y.  St.  Rep.  Div.  128;  71  N.  Y.  Supp.  806. 
728,  rev'g  34  Hun,  365;  Malloney  v.  95  Per  Andbews,  J.,  in  Hinchliffe 
Horan,  49  N.  Y.  HI.  See  also  Rob-  v.  Shea,  103  N.  Y.  153;  8  N.  B.  477; 
inson  v.  Bates,  3  Mete.  40;  Little-  2  N.  Y.  St.  Rep.  728;  Marvin  v. 
field  V.   Crocker,  30  Me.   192;   Ketz-  Smith,  46  N.  Y.  571. 
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her  dower  against  a  purchaser  under  a  judgment  against  her 
husband  which  was  prior  to  the  mortgage.®^ 

In  a  proceeding  at  the  suit  of  sundry  mortgagees  to  foreclose 
their  respective  mortgages,  it  appeared  that  the  wife  of  the  mort- 
gagor had  united  with  her  husband  in  the  execution  of  only  one 
of  the  mortgages,  in  which  she  had  released  her  contingent  right 
of  dower.  At  the  instance  of  the  mortgagee  holding  such  re- 
lease the  wife  was  made  a  party,  and  the  premises  were  sold 
pursuant  to  an  order,  free  of  her  contingent  claim  of  dower.  It 
was  held  that  the  mortgagee  holding  such  release  was  entitled  to 
receive  the  proportionate  value  of  such  inchoate  right  of  dower, 
though  the  net  proceeds  of  the  sale  were  insufficient  to  satisfy 
the  prior  mortgages.^'' 

A  married  woman  holding  a  mortgage  on  the  land  of  her 
husband  does  not  discharge  such  mortgage  or  transfer  it  by  join- 
ing in  a  conveyance  or  junior  mortgage  to  bar  her  dower,  not- 
withstanding such  conveyance  or  mortgage  purports  to  convey 
all  of  the  rights,  titles,  and  interests  of  both  the  grantors."* 

An  inchoate  right  of  dower  will  not  be  lost  by  merger  in  a 
title  which  is  adjudged  fraudulent  or  void,^  or  which  is  cut  off 
by  foreclosure  of  a  mortgage  to  which  the  wife  was  not  a  party,* 
or  where  there  was  collusion  in  connection  with  the  foreclosure  of 
which  she  had  no  knowledge  or  notice,  actual  or  constructive.^ 

§  644.  Costs. — A  dowress  is  a  favorite  with  a  court  of  equity, 
and  probably  for  this  reason  she  is  exempted  from  paying  costs  in 
proceedings  to  distribute  surplus,  and  is  entitled  to  her  costs  out 
of  the  other  two-thirds.* 

Where  money  is  in  the  hands  of  the  court  representing  land  in 
which  a  widow  has  a  dower  right,  she  may  insist  that  one-third  of 
if  be  invested  for  her  benefit  during  her  life.  If  she  does  this  she 
will  be  charged  with  the  expenses  of  making  the  investment  and 

96  Hinchliffe   v.    Shea,    103    N.    Y.  1  Lowry    v.    Smith,    9    Hun,    514; 
153;   8  N.  E.  477;   2  N.  Y.  St.  Kep.  Malloney  v.  Horan,  49  N.  Y.   111. 
728.  2  People     v.     Knickerbocker     Life 

97  Black  v.  Kulhman,  30  Ohio  St.  Ins.  Co.,  66  How.  Pr.  115. 

196.  3Poillon   v.    Poillon,   37   Misc.   R. 

98  Van    Amburgh    v.    Kramer,    16       729 ;  76  N.  Y.  Supp.  488. 

Hun,   205;    Power   v.    Lester,    23    N.  4  Tabele   v.    Tabele,    1    Johns.    Ch. 

Y.     527;     Gillig    v.     Maas,     28     N.      45;  Ha wley  v.  Bradford,  9  Paige,  20o! 
Y.    191.     See   also   Kitchell  v.   Mud- 
gett,  37  Mich.  81. 
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of  receiving  and  paying  over  the  income ;  but  if  slie  is  willing 
and  consents  to  accept  a  gross  sum  in  lieu  of  such  income  for 
lier  life,  the  same  must  be  estimated  according  to  the  then  value 
of  an  annuity  of  five  per  cent,  on  the  principal  sum  during  her 
probable  life,  according  to  the  Carlisle  Table  of  Mortality.® 

5  Rule  70. 
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lUTEKEST. 

§  645.  Rate  of  interest. — ^Where  a  bond  or  note  secured  by  mort- 
gage calls  for  interest  without  naming  the  rate,  the  rate  fixed  by 
law  at  the  date  of  the  instrument  will  be  chargeable.^ 

By  the  decided  weight  of  authority  in  this  State,  where  one 
contracts  to  pay  a  principal  sum  at  a  certain  future  time  with 
interest,  the  interest  prior  to  the  maturity  of  the  contract  is  pay- 
able by  virtue  of  the  contract  and  thereafter  as  damages  for  the 
breach  of  the  contract.^  And  such  is  the  rule  as  laid  down  by 
the  Federal  Supreme  Court.^  The  same  authorities  show  that 
after  the  maturity  of  such  a  contract,  the  interest  is  to  be  com- 
puted as  damages  according  to  the  rate  prescribed  by  law,  and 
not  according  to  the  rate  prescribed  by  the  contract,  if  that  be 
more  or  less.* 

Where  the  mortgage  provides  for  a  certain  rate  "  until  the 
aforesaid  principal  sum  shall  be  paid "  that  rate  prevails  up 
to  the  date  of  the  entry  of  judgment.^ 

After  judgment,  interest  will  run  according  to  the  legal  rate, 
and  not  according  to  the  rate  specified  in  the  contract,  if  that  be 
different.®  In  case  of  an  agreement  to  give  a  new  mortgage  in 
place  of  a  prior  invalid  one  it  will  be  presumed  that  the  rate  of 
interest  will  be  the  same  as  that  provided  for  in  the  one  replaced.'' 

A  parol  agreement  made  after  maturity  to  pay  a  reduced  rate  of 
interest  or  an  increased  rate,  up  to  the  legal  limit,  or  to  pay 
semi-annually  instead  of  annually,  will  bind  the  parties.*     And 

1  Ackene  v.  Winston,  22  N.  J.  Eq.  v.  Van  Gaasbeck,  4  Cow.  496 ;  Union 

444.  Inst'n  for  Savings  v.  City  of  Boston, 

2Macomber   v.   Dunham,   8   Wend.  23  Alb.  L.  J.  130. 

550;   United  States  Bank  v.  Chapin,  5  Zimmerman  v.  Klauber,  139  App. 

9  Wend.  471;  Hamilton  v.  Van  Eens-  Div.  26;  123  N.  Y.  Supp.  642. 

selaer,     43    N.     Y.     244;     Bitter    v.  6  Taylor  v.  Wing,   84  N.  Y.   471, 

Phillips,  53  N.  Y.  586;  Southern  Cen-  rev'g  23  Hun,  233;  Wa'-son  v.  Fuller, 

tral  R.  E.  Co.  v.  Town  of  Moravia,  61  6    Johns,    284;    Sayre   v.    Austin,   3 

Barb.  180.  Wend.    496;    Wernwag   v.    Brown,    3 

3  Brewster  v.   Wakefield,  22   How.  Blackf.  (Ind.)  457;  26  Am.  Dec.  433. 
(U.  S.)   118;  Burnhisel  v.  Firman,  22  7  Roberge  v.  Winne,  144  N.  Y.  709; 
Wall.    (U.  S.)    170;   Holden  v.  Trust  39  N.  E.  631.                                   , 
Co.,  100  U.  S.  72.  8  Sharp  v.  Wyckoff,  39  N.  J.  Eq. 

4  Ferris  v.  Hard,  135  N.  Y.  354;  376;  Hill  v.  Howell,  36  N.  J.  Eq.  25, 
32  N.  B.  129;  O'Brien  v.  Young,  95  and  note;  Momo  v.  Perkins,  9  Pick. 
N.   Y.   428.     Contra,  Miller   v.    Bur-  (Mass.)   298. 

roughs,  4  Johns.  Ch.  436;  Van  Beuren 
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the  mere  acceptance  by  the  mortgagee  of  a  lower  rate  of  interest 
does  not  release  a  surety  where  there  is  no  consideration  for  such 
agreement.®  Where  property  is  transferred  to  secure  an  indebted- 
ness which  has  been  liquidated,  interest  may  be  recovered  on  the 
debt  though  there  is  no  express  provision  therefor.^" 

§  646.  Interest  since  the  act  of  1879. — By  Ch.  538  of  the  Laws 
of  18T9  it  was  enacted  that  the  rate  of  interest  upon  a  loan  or 
forbearance  of  money,  notes  or  things  in  action,  should  be  six 
dollars  upon  $100  for  one  year,  and  after  that  rate  for  a 
greater  or  less  sum  or  for  a  longer  or  shorter  time;  but  nothing 
in  the  act  contained  was  to  be  construed  so  as  to  in  any  way 
affect  any  contract  or  obligation  made  before  the  passage  of  the 
act.  This  act  took  effect  on  January  1,  1880,  and  there  was  much 
discussion  as  to  its  effect.  It  was  finally  determined  that  on  a 
mortgage  executed  before  January  1,  1880,  stipulating  that  the 
principal  sum  should  bear  interest  at  seven  per  cent.  "  until  paid," 
seven  per  cent,  might  be  charged  until  the  time  of  the  entry 
of  a  judgment  of  foreclosure ;  but  if  that  happened  after  January 
1,  1880,  six  per  cent,  only  could  be  collected  thereafter.^^  If  there 
was  no  special  covenant  in  the  contract  as  to  payment  of  interest 
after  maturity,  interest  at  seven  per  cent,  was  computed  up  to 
January  1,  1880,  and  at  six  per  cent,  after  that  time,^^  and  upon 
a  judgment  recorded  prior  to  January  1,  1880,  the  plaintiff  was 
entitled  to  .collect  seven  per  cent,  interest  up  to  that  date,  and 
six  per  cent,  thereafter.-'* 

The  same  provision  as  to  rate  of  interest  is  included  in  the 
Consolidated  Laws.-'* 

§  647.  Interest  when  partial  payments  have  been  made. — In  mak- 
ing up  the  account  of  a  mortgagee,  compound  interest  will  not 
be  allowed  unless  where  there  is  the  settlement  of  an  account 
between  the  parties  after  the  interest  has  become  due,  or  there 
has  been  an  agreement  for  that  purpose  subsequent  to  the  original 
contract,  or  where  the  referee's  report  computing  the  sum  due 

9  Sanford  v.  Story,  15  Misc.  E.  12  Sanders  v.  The  Lake  Shore  & 
536;   38  N.  Y.  Supp.   104.                           Michigan   Southern   Railway   Co.,   94 

10  Chester    v.    Jumel,    125    N.    Y.      N.  Y.  641. 

237;  26  N.  E.  297.  13  O'Brien  v.  Young,  95  N".  Y.  428; 

11  Taylor  v.  Wing,  84  N.  Y.  471,      Eeese  v.  Rutherford,  90  N.  Y.  644. 
reVg  23  Hun,  233;  Siewart  v.  Hamel,  14  Gen.  Bus.  Law,  §  370. 

33  Hun,  44. 
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for  principal  and  interest  is  confirmed,  for  it  is  then  in  tlie 
nature  of  a  judgment. ^^  The  rule  for  casting  interest,  when 
partial  payments  have  been  made,  is  to  apply  the  payment,  in 
the  first  place,  to  the  discharge  of  the  interest  then  due.  If  the 
payment  exceeds  the  interest,  the  surplus  goes  toward  discharging' 
the  principal,  and  the  subsequent  interest  is  to  be  computed 
on  the  balance  of  the  principal  remaining  due.  If  the  payment 
be  less  than  the  interest,  the  surplus  of  interest  must  not  be  taken 
to  augment  the  principal,  but  interest  continues  on  the  former 
principal  until  the  period  when  the  payments,  taken  together,  ex- 
ceed the  interest  due,  and  then  the  surplus  is  to  be  applied  toward 
discharging  the  principal,  and  interest  is  to  be  computed  on  the 
balance,  as  aforesaid.  ^^  But  where  neither  principal  nor  inter- 
est has  become  due  at  the  time  of  the  payment,  such  payment, 
in  the  absence  of  any  agreement  as  to  the  application,  is  to 
be  applied  to  the  extinguishment  of  principal  and  interest,  rat- 
ably." 

§  648.  Compound  interest — An  agreement  made  when  the  mort- 
gage becomes  due,  to  forbear  in  consideration  of  the  payment  of 
legal  interest,  if  executed,  will  not  be  disturbed,  nor  will  the  excess 
of  interest  paid  be  applied  as  payment  of  the  principal.  It  is 
like  an  executed  agreement  to  pay  interest  on  interest  accrued, 
which  is  compound  interest.  An  agreement  to  pay  interest  on 
interest  thereafter,  will  not  be  enforced,  but  after  it  has  been 
paid  it  cannot  be  recovered  back,^*  and  by  a  parity  of  reason  it 
will  not  be  applied  as  a  pa:yment  upon  principal.^®  There  are 
many  dealings  among  men  in  which  interest  is  habitually  charged 
and  paid,  when  it  could  not  be  claimed  on  the  ground  of  strict 
legal  right.  These  transactions  are  regarded  as  fair  and  just  be- 
tween the  parties,  and  they  cannot  be  considered  fraudulent  as  to 
others,  and  a  mortgage  given  for  a  just  debt  is  not  rendered  fraudu- 
lent as  against  creditors  by  including  in  it  interest  on  the  debt  not 

15  Connecticut  V.  Jackson,  1  Johns.  Hun,  526;  5  N.  Y.  Supp.  (T.  &  C.) 
Ch.  13,  16.  134. 

16  Connecticut  V.  Jackson,  1  Johns.  17Jencks  v.  Alexander,  11  Paige, 
Ch.  13,  17;  Jencks  v.  Alexander,  11  619,  625;  Williams  v.  Houghtaling,  3 
Paige,  619,  625;   French  v.  Kennedy,  Cow.  86. 

7  Barb.   452;    Stone  v.   Seymour,    15  ISMowry  v.  Bishop,  5  Paige,  98. 

Wend.    19,   24;    Bennett   v.    Cook,    2  19  N.  Y.  Life  Ins.  &  Trust  Co.  v. 

Manning,  3  Sandf.  Ch.  58. 
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collectible  at  law,  where  the  allowance  of  interest  is  just  and 
equitable.^" 

USUEY. 

§  649.  What  contracts  are  usurious The  usury  laws  of  this 

State  prohibit  the  taking  of  more  than  six  per  cent.,  directly  or 
indirectly,  for  the  loan  or  forbearance  of  money,  and  declare  to  be 
void  all  contracts  or  securities  whereupon  or  whereby  a  greater 
sum  is  taken,  secured,  or  agreed  to  be  paid.^^  These  laws  reach 
indirect  as  well  as  direct  agreements  to  obtain  more  than  six  pej>' 
cent,  for  the  loan  or  forbearance  of  money,  and,  in  the  admin- 
istration of  them,  courts  look  not  so  much  to  the  formsywhich 
usurious  agreements  may  take,  as  to  their  substance  an^.-efEect,  and 
the  intention  of  the  parties  to  them.  'No  covering  which  may  be 
put  upon  them  will  be  allowed  to  conceal  their  rc.'al  features  from 
the  searching  eye  of  a  court  of  justice.^^ 

It  has  even  been  held  that  a  tenant  may  vi  summary  proceed- 
ings by  his  landlord  to  recover  possession  cjl'  the  property,  show 
that  the  lease  is  in  fact  a  mortgage  to  secu^'e  the  repayment  of  a 
usurious  loan  and  is  void.^^  ' 

A  contract  may  be  just  and  honest  on  its  face  and  call  only 
for  lawful  interest  on  the  amount  actually  loaned  and  still  be 
void  if  there  is  a  parol  agreement  for  usury  not  included  in  the 
writing,  but  constituting  a  part  of  the  real  contract  of  loan; 
and  a  demand  for  excessive  interest  made  by  the  lender  as  being 
"  due  "  upon  the  contract,  acquiesced  in  by  the  borrower,  will  be 
sufficient  evidence  upon  which  to  adjudge  such  invalidity.^*  But 
where  the  provisions  of  the  statute  under  Tyhich  an  association  was 
incorporated  expressly  render  fines,  monthly  payments  and  premi- 
ums innocuous  under  the  statute  prohibiting  usury,  and  there  is 
no  proof  of  usury  in  the  interest  provisions  of  the  contract,  a 

20  Spencer  v.  Ayrault,  10  N.  Y.  Knickerbocker  Life  Ins.  (lo.  v.  N'el- 
(6  Seld.)  202.  See  also  as  to  com-  son,  78  N.  Y.  137;  7  Abb.  N.  C.  170, 
pound  interest,  Young  v.  Hill,  67  N.  affi'g  13  Hun,  321.  See  also  De 
Y.  162,  and  article  in  16  Alb.  L.  J.  Wolf  v.  Johnson,  10  Wheat.  (U.  S.) 
252.  385;  Fitzsimmons  v.  Bean,  44  Pa.  St. 

21  Gen.  Bus.  Law,  §§  370,  et  sequi;  32. 

1  E.   S.   772,   Laws  of   1837,  c.  430;  23  People  ex  rel.  Ainslie,  76  N.  Y. 

Laws  of  1879,  e    538.  574,  affi'g  13  Hun,   138. 

22  Birdsall  v.  Patterson,  51  N.  Y.  24  Smith  v.  Hathorn,  88  N.  Y.  211, 
43;    Crippen  v.  Heerraanee,  9  Paige,  rev'g  25  Hun,  159. 

211;  Fiedler  v.  Darrin,  50  N.  Y.  437; 
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defense  that  the  bond  and  mortgage  are  void  for  usury  is  un- 
supported and  untenable.^® 

§  650,  Mistake  does  not  constitute  usury ^To  constitute  usury 

there  must  be  a  contract  for  the  loan  or  forbearance  of  money ;  the 
borrower  must,  as  a  part  of  such  contract  of  loan,  agree  to  pay 
to  the  lender,  as  a  compensation  for  such  loan,  interest  at  a  rate 
exeeedirig  that  allowed  by  law,  and  the  lender  must,  as  a  part 
of  such  contract,  agree  to  receive  such  excessive  interest. 

A  mere  error  will  not  render  a  transaction  usurious,^^  and  the 
fact  that  a  mortgage  bearing  interest  from  date  was  given,  a  part 
of  the  consideration  being  notes  at  thirty  days  without  interest, 
has  been  hfld  not  affected  otherwise  than  to  entitle  the  mortgagor 
to  a  rebate  oi  interest.^^  So,  where  by  mistake  excessive  interest 
for  twenty  days  was  computed,  this  was  held  not  to  be  usurious, 
and  the  burden  of  ^proving  that  it  was  intended  to  be  so  was  held 
to  rest  upon  the  defendant  alleging  the  usury .^* 

A  mortgage  drawm,  so  as  to  call  upon  its  face  for  usury  may 
be  corrected  if  it  can  bte  shown  that  it  was  so  drawn  by  mistake.^® 

The  fact  that  a  mortf age  is  executed  for  a  larger  sum  than  was 
actually  advanced,  doel  not  thereby  render  it  void  in  the  absence 
of  proof  that  the  diff/rence  represented  a  usurious  bonus.^" 

An  agreement  to  my  interest  "  semi-annually  in  advance  "  en- 
tered into  in  good  /aith  without  intent  to  evade  the  statute,  is 
not  usurious.^^  The  common  practice  of  banks  in  discounting 
commercial  pa;^^  is  to  deduct  interest  in  advance,  and  this  is  not 
usurious.*^  And  it  is  not  usurious  to  agree  to  pay  interest  at 
more  frequent  times  than  annually.*^ 

§  651.  Optional  payment  not  usury — To  make  a  loan  of  money 
usurious  there  must  be,  within  the  very  language  of  the  statute, 
an  agreement,  either  expressed  or  implied,  to  pay  more  than  the 

25  Preston  v.   Eockey,   185   N.  Y.  30  Adm'r  of  Auble  v.  Trimmer,  17 

186;    77    N.    E.    1156.     See    Mutual  N.  J.  Eq.  242;    Brown  v.  Champlin, 

Benefit  L.  &  B.  Co.,  v.  Lynch,  54  App.  66  N.  Y.  214. 

Div.  559;   67  N.  Y.  Supp.  6.  31  Bloomer  v.  Melnerney,  30  Hun, 

26Marvine  v.   Hymers,    12  N.   Y.  201. 

223;  Fiedler  V.  Darrin,  50  N.  Y.  443;  32  Bank    of    Utica    v.    Wager,    2 

Gibson  v.  Stearns,  3  N.  H.  185.  Cow.    712;    Marvine   v.    Hymers,    12 

27  Brown  v.   Champlin,   66  N.  Y.  N.  Y.  227. 

214.  33Mowry  v.  Bishop,  5  Paige,  98; 

28Bevier  v.  Covell,  87  N.  Y.  50.  Meyer  v.  Muscatine,  1  Wall.   (U.  S.) 

29  Griffin  v.  N.  J.  Oil  Co.,  11  N.  384. 
J.  Eq.  49. 
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legal  rate  of  interest,  such  an  agreement  as  might  he  enforced 
hy  the  creditor  if  it  were  not  unlawful  under  the  prohibition  of  the 
statute.  For  this  reason  a  payment  of  a  sum  of  money  as  a 
mere  gratuity,  in  the  absence  of  any  agreement  or  understanding 
by  which  there  was  any  duty  to  make  such  payment  on  the  part 
of  the  borrower,  the  payment  being  entirely  optional,  will  not 
constitute  usury.^* 

§  652.  Compensation  for  services The  fact  that  a  sum  is  in- 
cluded in  a  mortgage  for  services  rendered  by  the  mortgagee  does 
not  render  the  instrument  usurious,  even  if  these  services  are 
rendered  in  procuring  the  money  to  be  loaned,*''  but  if  an  agree- 
ment to  pay  for  trouble  or  services  is  made  as  a  mere  device  to 
evade  the  usury  law,  the  inortgage  will  be  void.^®  The  borrower 
may  lawfully  be  required  to  pay  the  attorney  of  the  mortgagor  for 
examining  his  title  and  preparing  the  necessary  papers.^  ^ 

§  653.  Extortion  is  not  usury — There  is  no  usury  in  the  absence 
of  an  agreement  made  by  the  borrower  to  pay  excessive  interest. 
If  extortion  is  practiced  under  a  false  pi'etense  of  right  which 
is  submitted  to  by  the  borrower,  this  is  not  necessarily  usury.  *^ 

§  654.  The  agreement  to  pay  excessive  interest  must  be  made 
by  the  borrower. — The  payment  of  usury,  if  it  be  properly  so 
called,  not  by  the  borrower,  but  by  a  stranger  to  the  contract,  one 
not  connected  with  the  loan  or  liable  on  it,  who  voluntarily  or 
from  any  motive  advances  the  sum  exacted  or  sustains  the  loss 
which  the  borrower  is  unwilling  or  declines  to  do,  is  not  a  cir- 
cumstance of  which  the  borrower  can  be  permitted  to  take  ad- 
vantage for  the  purpose  of  having  the  contract  declared  inoperative 
and  void  for  usury.  So,  where  a  person  desiring  to  purchase  a 
farm,  for  which  the  price  was  $2,500  cash,  applied  for  a  loan  for 
that  amount  on  his  note  secured  by  a  mortgage  on  the  farm ;  and  the 
plaintiff  agreed  to  make  the  loan,  but  demanded  $30  bonus, 
which  was  paid  by  the  person  offering  the  farm  for  sale,  the 
plaintiff  thereupon  receiving  a  note  and  mortgage  for  $2,500  for 

34  Bill  V.  Fish,  1  N.  Y.  St.  Reptr.  36  Van  Tassel!  v.  Wood,  12  Hun, 
473;   Home   Ins.   Co.  v.   Dunham,   33       388. 

Hun,  415;   Clarke  v.  Sheehan,  47  N.           37  Chesebro  v.  Tilden,  21  W.  Dig. 

Y.   188.  467. 

35  Thurston  v.  Cornell,  38  N.  Y.  38  Guggenheimer  v.  Geiszler,  81 
281  N.   Y.   293;    Morton   v.   Thurber,   85 

N.  Y.  550. 
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an  actual  outlay  of  only  $2,470,  the  transaction  was  held  not  to 
be  usurious.^® 

Where  the  owner  of  an  undivided  half  of  certain  premises 
conveyed  his  interest  for  the  agreed  price  of  $350,  for  which  the 
purchaser  was  to  give  his  note  secured  by  a  mortgage  on  the  land ; 
and,  in  anticipation  of  this  trade,  the  vendor  arranged  with  the 
plaintiff  to  sell  him  the  note  and  mortgage  for  $275  cash;  and 
to  save  the  trouble  of  transferring  the  note  and  security,  the 
vendor  requested  the  purchaser  to  make  them  directly  to  the 
plaintiff,  which  was  done,  it  was  held  in  an  action  to  foreclose 
the  mortgage  that  the  transaction  was  not  usurious,  the  evidence 
showing  that  it  was  not  a  contrivance  to  evade  the  usury  law.*** 

§  655.  Sales  of  mortgages  at  a  discount. — A  valid  mortgage  may 
lawfully  be  sold  at  a  discount,  and  the  purchaser  will  hold  it  as 
security  for  its  full  amount,*^  but  if  the  mortgage  be  made  with- 
out consideration  arid  sold  at  a  discount,  the  transaction-  will  be 
usurious  and  void,  though  the  contract  be  in  form  such  a  one  as 
the  law  does  not  condeinn.*^ 

As  soon  as  a  mortgage  has  been  delivered  for  a  valuable  and 
lawful:  consideration,  it  becomes  a  piece  of  property  which  its  owner 
may  sell  for  any  price  he  sees  fit,  without  any  restraint  from 
laws  against  usury.  /The  vice,  if  it  exists  at  all,  is  to  be  found 
in  the  contract  which  the  lien  is  given  to  secure.  Even  if  the 
mortgage  was  mjt^e  in  order  that  it  should  be  sold  at  a  discount, 
and  if  the  intending  purchaser  advises  with  regard  to  the  transac- 
tion, still  he  will  not  commit  usury  if  the  mortgage,  as  made, 
is  a  valid  security  between  the  parties  to  it.  Thus,  where  on 
an  application  for  a  loan  the  intending  borrower  truthfully  stated 
that  he  owed  money  to  certain  persons  and  proposed  to  make  a 
mortgage  to  his  creditors  which  they  would  sell  at  a  discount,  and 
this  plan  was  adopted  in  order  that  the  persons  making  the  in- 

39McArthur  v.   Schenck,  31  Wis.  2  Den.  621;  Powell  v.  Waters,  8  Cow. 

673;     11    Am.    R.    643;    Phillips    v.  669;  Cameron  v.  Chappell,  24  Wend. 

Mackellar,    92    N.    Y.    34;    Little   v.  94;     Rosenbaum     v.     Silverman,     22 

White,  8  N.  H.  276;  Bearce  v.  Bars-  Misc.  R.  589;   50  N.  Y.   Supp.   860; 

ton,  9  Mass.  45;  Lesley  v.  Johnson,  41  Cohen  v.  Waldron,  17  Misc.  R.  639; 

Barb.  359.  40  N.  Y.  Supp.  31.     See  also  Sammis 

40  Armstrong  v.  Freeman,  9  Neb.  v.  Matthews,  19  Fla.  811;  Culver  v. 
11;  2  N.  W.  353.  Bigelow,  43  Vt.  249. 

41  White  V.  Turner,  4  N.  Y.  Sup.  42  Vickery  v.  Dickson,  62  Barb. 
(T.  &  C.)   693;  1  Hun,  623;  Rice  v.  272. 

Mather,  3  Wend.  62;  Dowe  v.  Schutt, 
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vestment  might  obtain  a  greater  return  from  the  use  of  his  money 
than  the  rate  allowed  by  statute  for  a  loan,  still  the  transaction 
was  adjudged  to  be  lawful  and  not  within  the  condemnation  of 
the  law  against  usury.*^  The  material  point  in  this  case  was, 
that  the  mortgage  secured  an  honest  debt  owing  between  the 
original  parties  to  it,  and  was  valid  in  the  hands  of  the  mortgagee. 
That  it  was  executed  after  a  previous  understanding  that  it  should 
be  purchased  at  a  sum  less  than  its  face,  could  not  make  the  pur- 
chase usurious  or  convert  the  contract  into  a  loan  of  money.**  It 
would  have  been  different  if  the  mortgage  had  been  executed  with- 
out consideration,  for  then  it  would  have  had  no  vitality  until  a 
sale,*^  and  the  mortgage  could  be  enforced  only  to  the  extent  that 
it  was  valid  in  the  hands  of  the  mortgagee.*® 

§  656.  Sale  of  mortgage  as  a  cover  for  usury The  question  of 

the  validity  of  a  mortgage  in  the  hands  of  the  assignee  depends 
freqjiently  upon  the  point  whether  it  had  any  "  inception  "  be- 
fore it  was  transferred.  This  depends  upon  the  question  as  to 
whether  an  action  could  have  been  brought  upon  it  before  the 
transfer.*'^ 

It  must  be  noticed  that  in  the  cases  where  the  purchase  of  a 
mortgage  security  at  a  discount  has  been  held  to  be  valid,  the 
contract  was  one  of  purchase,  and  was  made  with  the  person  own- 
ing the  mortgage.  A  contract  with  a  mortgagor  to  loan  him  a 
sum  of  money  wherewith  to  pay  the  amount  due  on  a  mortgage, 
upon  the  security  of  an  assignment  of  the  mortgage,  is  a  very  dif- 
ferent matter,  and  if  made  on  usurious  terms,  the  assignment  will 
be  void.** 

It  is  not  competent  for  a  purchaser  of  a  mortgage  at  a  discount 
to  shut  his  eyes  to  facts  which  ought  to  satisfy  him  that  in  dealing 

43  Dunham  v.  Cudlipp,  94  N.  Y.  172  N.  Y.  633;  65  N.  E.  1123;  Sickles 
129;    Sickles  v.   Flanagan,   79   N.  Y.      v.  Flanagan,  79  N.  Y.  224. 

224.  47  Eastman  v.  Shaw,  65  N.  Y.  522, 

44  Smith  v.  Cross,  90  N.  Y.  549 ;  527 ;  Munn  v.  Commission  Co.,  15 
Union  Dime  Savings  Institution  v.  Johns.  44;  Powell  v.  Waters,  8  Cow. 
Wilmot,  94  N.  Y.  221 ;  Dunham  v.  669 ;  Kent  v.  Walton,  7  Wend.  256. 
Cudlipp,  94  N.  Y.  129 ;  Brooks  v.  48  Wyeth  v.  Branif,  84  N.  Y.  628, 
Avery,  4  N.  Y.  (4  Comst.)  225;  rev'g  14  Hun,  537 ;  Kellogg  v.  Adams, 
Sickle's   V.    Flanagan,   79   N.   Y.   224.  39  N.  Y.  28;   Schroeppel  v.  Corning, 

45  Dunham  v.  Cudlipp,  94  N.  Y.  5  Den.  236;  Johnson  v.  Bush,  3 
129,  136.  Barb.  Ch.  207.     See  also  Donnington 

46  Verity  v.   Sternberger,  62   App.  v.  Meeker,  11  N.  J.  Eq.  362. 
Div.  112;   70  N.  Y.  Supp.  894,  affi'd 
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with  the  mortgagee  he  is  really  contracting  with  the  mortgagor 
for  a  loan  of  money ;  and  in  a  case  where  there  was  deducted  from 
the  price  of  the  mortgage,  a  large  prior  mortgage  on  the  property, 
this  fact  was  held  notice  to  the  purchaser  of  the  real  nature  of 
the  transaction.*^  So,  the  fact  that  the  mortgagor  negotiates  the 
sale  of  the  mortgage  should  put  the  purchaser  upon  inqiiiry.'"' 

So,  if  A  applies  to  B  for  the  loan  of  money,  B  may  refuse  to 
loan,  and  say  to  A  that  he  must  procure  a  valid  mortgage  which 
he  can  buy  at  a  discount,  and  he  may  suggest  to  A  that  he  might 
sell  his  real  estate  to  C,  and  get  a  mortgage  from  C,  and  that  he 
would  then  buy  the  mortgage  at  a  discount.  If  A,  in  pursuance 
of  the  suggestion  and  scheme,  actually  sells  his  real  estate  to  0, 
and  takes  a  valid  mortgage  from  C,  that  mortgage  has  a  valid  in- 
ception and  is  subject  to  sale  and  traffic  like  any  other  chose 
in  action.  Its  purchase  is  not,  in  any  sense,  a  loan  of  money, 
and  the  fact  that  the  purchaser  acquires  a  proj&t  in  excess  of  the 
rate  established  by  law  for  interest  on  loans  does  not  render  the 
transaction  usurious.^  ^  But  if  the  conveyance  thus  made  is  a  mere 
form,  and  the  grantee  after  the  conveyance  held  the  title  for  the 
grantor,  and  if  the  mortgage  is  executed  simply  for  the  purpose 
of  raising  money,  and  all  this  is  done  at  the  instigation  of  the 
person  afterward  purchasing-  the  security  at  a  discount,  or  if  it 
is  all  known  by  him  to  be  the  actual  state  of  facts,  then  it  would 
be  in  eifect  a  loan  to  the  mortgagee  under  the  pretense  of  a  sale, 
the  mortgage  having  no  inception  until  it  is  assigned,  and  the 
mortgage,  notwithstanding  the  form  of  its  execution  as  a  purchase- 
money  mortgage,  would  be  subject  to  the  defense  of  usury.^^ 

§  657.  Payment  of  discount  by  mortgagor There  can  be  no 

usury  unconnected  with  the  loan  or  forbearance  of  rnoney,  and  a 
purchase  of  a  debt  by  another  at  the  instance  of  the  debtor  for 
less  than  its  face,  the  debtor  himself  paying  the  creditors  the 
discount,  is  not  per  se  usury.^^  It  may  be  very  cogent  evidence 
of  usury,  and  under  some  circumstances,  as,  for  example,  where 
the  transaction  originated  in  an  agreement  for  a  loan  by  the 
alleged  purchaser  to  the   debtor,   the  conclusion  that  the  form 

49Smither3   v.  Heather,   25  Mich.  51  Per  Earl,  J.,  in  Smith  v.  Cross, 

447.     See  Gilbert  v.  Real  Estate  Co.  90  N.  Y.  549,  553. 

of  Brookljm.  52  Smith  v.   Cross,   90  N.  Y.  549, 

50Mulli8oii's   Appeal,   68   Pa.   St.  553. 

212.  53  Siewart  v.  Hamel,  91  N.  Y.  199. 
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the  transaction  took  was  a  mere  device  and  cover  for  usury  might 
be  vfell-nigh  irresistible.^* 

And  it  has  been  held  that  a  mortgage  free  from  usury  in  the 
hands  of  the  mortgagee  is  not  rendered  usurious  by  the  payment 
of  a  premium  to  his  assignee  to  induce  him  to  purchase  it.^^ 

§  658.  Bonus  exacted  by  agent  on  his  own  behalf. — If  the  agent 
of  the  lender  exacts  from  the  borrower  a  sum  of  money  for  his 
own  benefit,  and  which  is  understood  by  the  borrower  to  be  paid  to 
and  appropriated  by  the  agent  as  an  inducement  on  his  part  to 
make  the  loan,  this  does  not  necessarily  make  the  contract  usurious ; 
the  contract  for  excessive  compensation  being  in  form  and  in  fact 
made  with  the  agent  individually  for  his  benefit,  and  the  contract 
for  the  loan  being  quite  independent.^^ 

§  659.  Bonus  exacted  by  agent  on  behalf  of  principal. — The  de- 
cisions last  cited  are  based  upon  the  principle  that  the  lender  did 
not  either  expressly,  impliedly,  or  apparently  authorize  the  agent 
to  do  an  illegal  act  or  to  violate  the  law;  and  hence,  that  he  was 
not  affected  by  the  wrongful  act  of  the  agent  in  extorting  from 
the  borrower  a  bonus  for  himself,  so  long  as  the  lender  did  not 
authorize,  consent  to,  or  participate  in  the  extortion,  and  was  seek- 
ing to  enforce  a  security  for  the  precise  amount  loaned  with  law- 
ful interest.  And  it  makes  no  difference  in  principle  if  the  agent 
professed  to  take  the  bonus  for  the  lenders,  so  long  as  he  had  no 
express,  implied  or  apparent  authority  to  do  so,  if  the  lenders 
have  neither  taken,  assented  to,  nor  participated  in  the  usury.®'' 

So,  where  one  of  several  trustees  received  a  usurious  bonus  on 
a  mortgage  given  on  a  loan  by  the  estate  which  he  represented,  it 
was  held  that  the  mortgage  was  not  invalidated  thereby  unless  it 
be  shown  that  the  same  was  received  by  the  authority  or  with  the 

54  Per  Andrews,  Ch.  J.,  in  Siewart  Misc.  E.  100 ;  120  N.  Y.  Supp.  609. 
V.  Hamel,  91  N.  Y.  199.  See  also  Manning  v.  Young,  28  N.  J. 

55  Conover   v.    Hobart,    24    N.    J.       Bq.  568. 

Eq.  120;  Kellogg  v.  Adams,  39  N.  Y.  57  Estevez  v.  Purdy,  66  N.  Y.  446, 

28.  449,  rev'g  6  Hun,  46;   Lee  v.   Chad- 

56Condit    v.    Baldwin,    21    N.    Y.  sey,  3   Abb.  Ct.   of  App.  Dec.   43;   2 

219;  Bell  V.  Day,  32  N.  Y.  165;  Fel-  Keyes,  543;   Stout  v.  Eider,   12  Hun, 

lows   V.   Commissioners   of   Loans   of  574;   Gray  v.  Van  Blarcom,  29  N.  J. 

Oneida    Co.,    36    Barb.    655 ;    Mutual  Eq.  454 ;  Spring  v.  Reed,  28  N.  J.  Eq. 

Life  Ins.   Co.  v.   Kashaw,   66   N.   Y.  345 ;  Manning  v.  Young,  28  N.  J.  Eq. 

544;   Philips  v.  Mackellar,  92  N.  Y.  568. 
34;    Terminal    Bank   v.    Dulroff,    66 
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knowledge  of  the  other  trustees.^*  And  where  the  guardian  of  an 
infant  loaned  money  belonging  to  his  ward,  receiving  securities  for 
the  amount  loaned  with  lawful  interest ;  but  as  an  inducement  to 
make  the  loan  received  a  bonus  for  his  own  benefit  from  the  bor- 
rower, who  paid  the  same  with  knowledge  as  to  the  title  of  the 
moneys  loaned,  this  did  not  make  the  transaction  usurious.  The 
guardian  is  not  a  lender  of  the  trust  fund  within  the  meaning  at- 
tached to  that  term  by  our  statutes  relating  to  usury.^^ 

In  Algur  v.  Gardner  (54  N.  Y.  360)  the  court  below  had 
charged  the  jury  that  if  the  usurious  premium  had  been  paid  to 
the  agent,  on  a  contract  between  the  borrower  and  the  agent,  the 
plaintiff  might  still  recover.  The  Commission  of  Appeals  decided 
that  such  a  charge  was  improper,  because  there  was  no  evidence 
of  any  such  separate  agreement.  They  also  thought  that  there 
was  strong  evidence  in  favor  of  the  theory  that  the  plaintiff  had 
authorized  the  exacting  of  the  usury,  and  they  held  that  it  was 
error  not  to  have  submitted  that  question  to  the  jury.®"  And 
where  a  husband  acting  for  his  wife  negotiated  a  loan  and  took 
an  usurious  bonus  without  telling  his  wife  it  was  held  that  she 
was  bound  by  the  usury  and  could  not  plead  ignorance  of  her 
agent's  acts.®^ 

If  the  usurious  bonus  is  received  and  retained  by  the  principal 
with  knowledge  of  the  facts,  this  will  constitute  a  ratification  of  the 
usury;  but  to  have  this  effect  he  must  know  that  it  was  received 
on  the  very  transaction;  and  where  a  lender  received  a  sum  of 
money  from  his  attorney  with  the  understanding  that  it  was  paid 
to  him  on  another  contract,  this  will  not  constitute  such  ratification, 
notwithstanding  a  finding  by  the  court  that  it  had  been  paid  for 
usury ;  but  in  such  a  case  he  will  be  required  to  credit  the  amoimt 
upon  the  loan.®^ 

§  660.  Purging  a  contract  of  usury — If  the  usurious  premium 
be  returned  before  the  delivery  of  the  mortgage,  the  usury  will 
be  purged  and  the  mortgage  will  be  valid."^  So,  where  a  usurious 
contract  is  mutually  abandoned  by  the  parties,  and  the  securities 

58  Van  Wyck  v.  Walters,  16  Hun,  61  Bliss  v.  Sherrlll,  24  App.  IMv. 
209,  affi'd  81  N.  Y.  352.  280;   49  N.  Y.  Supp.  561. 

59  Fellows  v.  Longyor,  91  N.  Y.  62  Bliven  v.  Lydecker,  130  N.  Y. 
324.  102;   28  N.  E.  625;   Philips  v.  Mac- 

60  See  Estevez  v.  Purdy,  66  N.  Y.  kellar,  92  N.  Y.  34. 

446,  451.  63  Brackett  v.   Barney,  28   N    Y. 

333. 
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given  therefor  cancelled  and  destroyed,  a  subsequent  promise  by 
the  borrower  to  pay  the  money  actually  loaned  is  not  tainted  by  the 
original  usury  and  can  be  enforced.'^* 

Such  purgation  of  usury  between  the  parties  to  the  contract  will 
not  affect  the  right  of  an  existing  junior  lienor,  although  it  will 
bind  all  parties  claiming  subsequent  to  the  forgiveness  of  the 
usury.''^  And  the  holder  of  a  usurious  mortgage  cannot,  even 
with  the  assent  of  the  mortgagor,  apply  partial  payments  to  the 
unsound  parts  of  his  mortgage  for  the  purpose  of  keeping  alive 
that  part  which  is  valid,  to  the  prejudice  of  a  subsequent  mort- 
gagee.^® 

§  661.  Usury  as  controlled  by  place  of  contract. — The  question  as 
to  whether  a  contract  is  usurious  or  not  is  quite  independent  of 
where  the  land  which  is  pledged  to  secure  the  debt  is  located.  It 
is  possible  for  parties  in  this  State  to  make  a  contract  of  loan 
with  such  reference  to  a  foreign  law,  that  the  latter  will  govern 
its  construction  and  legal  effect ;  but  this  rule  does  not  mean  that 
parties  by  a  mere  mental  operation  can  import  the  law  of  another 
State  into  this,  for  the  purpose  of  altering  the  character  of  a  loan 
made  here,  and  to  be  returned,  without  any  undertaking  or  duty  to 
use  the  money  anywhere  else,  or  any  undertaking  that  in,  respect 
to  the  use  or  repayment  of  the  money  the  loan  shall  differ  from 
any  other,  Although  the  debt  be  secured  by  a  mortgage  on  land  in 
a  State  where  the  contract  is  valid,  still,  if  neither  the  bond  nor 
mortgage  name  any  place  of  payment,  and  the  parties  reside  here, 
it  is  payable  here,  and  the  validity  of  the  debt  must  be  judged 
by  the  laws  of  this  State.® '^  So,  in  a  proper  case,  the  Supreme 
Court  of  this  State  has  power  to  decree  a  mortgage  upon  real 
estate  void  for  usury,  and  to  compel  the  party  holding  it  to  sur- 
render it  up  to  be  cancelled,  though  the  lands  mortgaged  lie  in 
another  State.®  * 

The  same  principle  will  control  if  the  land  mortgaged  is  in 
this  State  and  the  parties  reside  and  contracted  in  another  State. 
The  law  of  the  place  where  the  contract  is  made  will  determine  its 
validity.®* 

64  Sheldon  v.  Haxtun,  91  N.  Y.  66  Gre«ne  v.  Tyler,  39  Pa.  St.  361. 
124.                                                                        67  Cope  v.  Wheeler,  53  Barb.  350, 

65  Van  Tassell  v.  Wood,   12  Hun,      affi'd  41  N.  Y.  303. 

388;    Miller    v.    Hull,    4    Den.    104;  68  Williams  v.   Ayrault,   31   Barb. 

Brackett  v.   Barney,   28   N".   Y.    333;       364. 

Warrick  v.  Dawes,  26  N.  J.  Eq.  548.  69  Dolman  v.  Cook,'  14  N.  J.  Eq. 
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So,  where  the  parties  to  notes  executed  and  payable  in  a 
foreign  State  were  residents  of  that  State,  a  mortgage  upon 
lands  in  New  York  given  to  secure  their  payment  is  enforceable 
if  valid  according  to  law  of  the  State  where  the  principal  trans- 
action took  place.''*' 

And  a  note  drawn,  dated,  signed,  delivered,  made  payable,  and 
first  used  in  the  State  of  New  York,  but  given  for  a  precedent 
debt  arising  in  and  owing  to  a  resident  of  Dakota,  is  to  be  gov- 
erned by  the  usury  laws  of  New  York  and  not  those  of  Dakota. '^ 

The  meaning  and  intent  of  the  usury  laws  is  that  the  validity 
of  a  mortgage  is  determined  by  the  validity  of  the  agreement  of 
the  parties  and  that  such  agreement  is  governed  by  the  law  of 
the  place  where  it  is  made.'^^ 

§  662.  Substituted  securities. — If  a  security  is  tainted  with  usury 
in  its  creation,  it  will  be  void  even  in  the  hands  of  a  bona  fide 
holder.'^*  Any  new  security  given  to  the  lender  in  exchange  for 
such  usurious  security,  or  into  which  the  latter  enters  as  a  con- 
sideration, is  also  infected  with  the  usury  and  is  void,''*  even 
though  the  new  security  is  given  by  a  third  person,  a  stranger,  if  it 
is  without  any  new  consideration,''®  and  the  original  taint  attaches 
to  every  such  successive  security  however  remote.''^ 

But  if  the  usurious  obligation  be  transferred  to  an  innocent 
holder  and  he  receives  directly  from  the  debtor  a  new  one  in  its 
stead,  such  new  obligation  cannot  be  impeached  for  usury  in 
the  original.''''  And  the  fact  that  a  mortgagee  who  before  ma- 
turity desires  the  debt  reduced  demands  and  receives  compensa- 

56.    A   mortgage    on   real   estate    in  Barb.  272 ;  sub  nam.  Cope  v.  Wheeler, 

Michigan   executed  to   secure  a  note  41  N.  Y.  303. 

payable  in  New  York,  with  ten  per  75  Tuthill    v.     Davis,     20    Johns. 

cent,  interest,  is  valid  under  the  laws  285 ;    Vickery   v.   Dickson,    35    Barb, 

of  Michigan.     Fitch  v.  Kemer,  1  Bis'-  96;  Bell  v.  Lent,  24  Wend.  230. 
sell,  337.  76  Dunning  v.  Merrill,  Clarke  Ch. 

70  Manhattan  Life,  188  N.  Y.  108;  252. 
80   N.   E.   658,   affi'g   115   App.   Div.  77  Kilner  v.  O'Brien,  14  Hun,  414; 

429;  101  N.  Y.  Supp.  65.  Cuthbert  v.  Haley,  8  J.  E.  390;'jack- 

■    71  Mechanics'  Nat.  Bk.  of  St.  Paul  son  v.  Henry,  10  Johns.  185;  Powell 

v.  Southwick,  67  How.  Pr.  324.  v.  Waters,  8  Cow.  669,  691,  696 ;  Kent 

72  Manhattan  Life  Ins.  Co.  v.  v.  Walton,  7  Wend.  256 ;  Holmes  v. 
Johnson,  188  N.  Y.  106;  80  N.  E.  658.  Williams,   10  Paige,  326;   Aldrich  v! 

73  Thompson  v.  Berry,  3  Johns.  Reynolds,  1  Barb.  Ch.  43 ;  Smedberg 
Ch.  395,  affi'd  17  Johns.  436.  v.    Simpson,   2    Sandf.    Sup.    Ct.    85; 

74  Jack   V.    Nichols,   5   N.   Y.    (1  Sherwood  v.  Archer,  10  Hun,  73. 
Seld.)    178;   McCraney  v.  Alden,  46 
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tion  before  lie  will  accept  an  offer  partly  of  cash  and  partly  of 
a  mortgage  on  other  property  will  not  render  the  transaction 
void  for  usury.''® 

Where  part  of  the  money  included  in  a  usurious  mortgage  is 
used  in  taking  an  assignment  of  a  prior  valid  security,  the  pur- 
chaser may  recover  on  such  assigned  security.^^ 

A  mortgage  made  to  secure  two  independent  obligations,  one 
of  which  is  valid  and  the  other  of  which  is  void  for  usury,  may 
be  enforced  to  the  extent  of  the  valid  one.*** 

§  663.  New  security  for  usurious  debt. — ^When  a  new  security 
is  given  to  the  same  lender,  to  secure  a  usurious  debt  previously 
contracted,  it  will  partake  of  the  taint  of  the  original  debt,  even 
though  given  by  a  third  person,  if  there  is  no  other  consideration 
than  the  original  usurious  indebtedness.®^  But  there  is  no  rule 
of  law  which  prohibits  the  loaning  of  money  to  a  person  intending 
to  use  it  to  pay  a  usurious  debt,  and  the  fact  that  the  money  was 
so  used  would  not  taint  the  contract  with  the  person  who  made 
the  new  and  valid  loan.®^ 

§  664.  Who  may  avail  themselves  of  the  defense  of  usury. — The 
defense  of  usury  is  said  to  be  a  personal  defense,  and  it  is  available 
only  to  the  borrower  or  his  privies  in  blood,  representation,  or 
estate.  It  cannot  be  set  up  by  a  stranger  to  the  original  trans- 
action,®* and  it  is  available  only  to  those  persons  who  are  bound 
by  the  original  contract  to  pay  the  sum  borrowed,  or  who  have  re- 
ceived the  estate  upon  which  the  debt  is  charged  as  a  lien.  The 
statute  having  declared  the  usurious  security  void,  the  owner 
of  the  premises  has  the  right  to  sell  his  property  or  to  mortgage 
it,  as  though  such  void  mortgage  had  never  existed ;  and  the  pur- 
chaser in  such  case  necessarily  acquires  all  the  rights  of  his  vendor 
to  question  the  validity  of  the  original  security,-  for  if  the  orig- 
inal mortgagor  had  not  that  right,  the  premises  would,  to  a  cer- 
tain extent,  be  rendered  inalienable  in  his  hands,  nowithstanding 
the  security  was  absolutely  void  as  to  him.®*     The  right  to  insist 

.    78  Meaker  v.  Fiero,  145  N.  Y.  165 ;  83  Ohio   &   Mississippi   R.   R.    Co. 

37  N.  E.  714.  V.  Kasson,  37  N.  Y.  218;  Williams  v. 

79  Allison  V.  Schmetz,  31  Hun,  106.  Buck,   2    Transcript   App.    133;    suh 

80Carradine  v.   Wilson,   61   Miss.  nom.  Williams  v.  Tilt,  36  N.  Y.  319; 

573.  Stoney  v.  The  American  Life  Ins.  Co., 

81  Vickery  v.  Dickson,  35  Barb.  11  Paige,  635,  rev'g  4  Edw.  Ch.  332. 
96;  Bell  V.  Lent,  24  Wend.  230.  84  Shufelt  v.  Shufelt,  9  Paige,  137; 

82  Wilson  v.  Harvey,  4  Lans.  507.  Post  v.  Dart,  8  Paige,  639 ;  Brooks  v. 
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upon  the  usurious  character  of  the  security  passes  to  the  heir 
or  devisee  of  the  mortgagor,  and,  to  the  extent  of  his  claims  upon 
the  land,  it  also  belongs  to  the  subsequent  judgment  creditor 
of  the  mortgagor,  or  to  a  purchaser  under  such  judgment,**  or  to 
a  subsequent  mortgagee  of  the  mortgaged  premises,®^  or  to  the 
purchaser  at  a  sale  under  the  foreclosure  of  a  mechanic's  lien  upon 
the  same  premises,*^  or  to  a  person  who  is  assignee  of  the  mort- 
gagor's property  for  the  benefit  of  his  creditors,*^  provided  the  as- 
signment be  not  by  its  terms  made  for  the  purpose  of  paying,  among 
other  debts,  the  one  infected  vpith  usury,  in  which  case,  neither 
the  assignee  nor  any  other  creditor  claiming  under  the  assignment, 
can  set  up  the  usury.  ®^ 

§  665.  Right  to  allege  usury  cannot  be  transferred The  bor- 
rower cannot  transfer  to  another  the  right  he  has  to  allege  and 
prove  a  demand  to  be  usurious.  The  only  way  a  third  person 
can  avail  himself  of  usury,  is  by  purchasing  property  charged 
with  a  lien  or  incumbrance  which  is  usurious,  and  then  only  in 
protection  of  his  title.'"  Where  property  is  so  purchased  it  is 
essential  in  order  to  estop  a  grantee  from  contesting  the  validity 
of  a  mortgage  on  the  ground  of  usury  that  it  should  appear  that 
the  conveyance  of  the  grantor's  interest  was  made  subject  to  the 
mortgage  or  that  he  assumed  some  personal  liability.'^ 

One  who  is  the  owner  of  the  equity  of  redemption  without  notice 

Avery,  4  N.  Y.   (4  Comst.)   225;  Bui-  16  Abb.  Prac.  N.  S.  321,  citing  Wil- 

lard  V.  Eaynor,  30  N..Y.  197;  Mat-  liams  v.  Tilt,  36  K.  Y.  325;  Mason  v. 

thews  V.  Coe,  56  Barb.  430.  Lord,  40  N.  Y.  488;  Merchants'  Exoh. 

85  Dix  V.  Van  Wyck,  2  Hill,  522 ;  Nat.  Bank  v.  Commercial  Warehouse 
Schroeppel  v.   Corning,   5   Den.   236;  Co.,  49  N.  Y.  643. 

Thompson  v.  Van  Vechten,  27  N.  Y.  88  Pearsall   v.   Kingsland,   3   Edw. 

568,  585;    Mason  v.  Lord,   40  N.  Y.  195. 

476;    Merchants'   Ex.   Bank  v.   Com-  89  Murray  v.  Judson,  9  N.  Y.    (5 

mereial  Warehouse  Co.,  49  N.  Y.  636;  Seld.)    73;   Pratt  v.  Adams,  7  Paige, 

Carow  V.  Kelly,  59  Barb.  239;  Jack-  615,  639. 

son  V.  Tuttle,  9  Cow.  233;   Knicker-  90  Bullard    v.    Eaynor,    30    N.    Y. 

bocker  Life  Ins.  Co.  v.  Hill,  6  N.  Y.  197;    Boughton   v.    Smith,    26    Barb. 

Sup.  Co.   (T.  &  C.)   285;  3  Hun,  577.  635;    Post  v.   The   Bank  of  Utica,   7 

86  Mutual  Life  Ins.  Co.  v.  Bowen,  Hill,  391;  Eexford  v.  Widger,  2  N". 
47   Barb.   618;    Union  Dime   Savings  Y.   (2  Comst.)    131. 

Institution  v.  Wilmot,  94  N.  Y.  221,  91  Devlin    v.     Shannon,    65    How. 

228.     See  also  Cole  v.  Bausemer,  26  Pr.    148,   citing   Hetfleld   v.    Newton, 

Ind.  94;   Hutchison  v.  Abbott,  33  N.  3  Sandf.  Ch.  565;  Knickerbocker  Life 

J.  Eq.  379.  Ins.    Co.    v.   Nelson,    78    N.    Y.    152; 

87  Knickerbocker  Life  Ins.  Co.  v.  Schemerhorn  v.  Tallman,  14  N.  Y.  93  • 
Hill,  6  Thorn.  &  C,  285;  3  Hun,  577;  Hartley  v.  Harrison,  24*  N.  Y.  170. 
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of  a  usurious  contract,  and  without  personal  liability  thereupon, 
is  regarded  as  a  privy  in  estate,  who  may  attack  or  defend  the 
security  given  by  his  grantor.®^ 

§  666.  When  mortgagor  is  estopped  from  setting  up  usury  against 
assignee  of  mortgage. — As  between  the  parties  to  a  usurious  con- 
tract the  defense  given  by  the  statute  is  always  available  and  no 
subtlety  of  language  or  apparent  honesty  in  the  form  in  which 
the  transaction  is  veiled  will  serve  to  shield  the  usurer.®^  The 
same  principle  will  apply  after  the  transfer  of  the  rights  of  the 
lender  to  a  person  who  accepts  an  assignment  upon  the  faith 
of  the  appearance  of  the  transaction  or  the  statements  of  the 
assignor,  since  the  assignee  of  a  non-negotiable  right  of  action  takes 
it  subject  to  all  defenses  between  the  original  parties  to  it.®*  Eut 
where  a  mortgagor,  by  his  acts  or  statements,  leads  an  intending 
purchaser  to  believe  that  the  mortgage  was  given  to  secure  an 
honest  debt  and  is  free  from  usury,  and  such  purchaser,  relying 
on  the  mortgagor's  acts  and  statements,  pays  a  valuable  considera- 
tion and  receives  an  assignment,  neither  the  mortgagor  nor  any 
other  person  thereafter  claiming  under  him  can  impugn  the  validity 
of  the  security,  even  though  it  was  specially  contrived  to  be  sold 
as  a  means  for  borrowing  money  at  a  greater  rate  than  that  al- 
lowed by  law.®^  Wo  mere  form  will  work  an  estoppel,  and  if  the 
person  relying  upon  an  estoppel  of  the  mortgagor  by  reason  of  a 
statement  by  him,^®  or  his  agent  in  the  special  transaction  ^"^  have 
knowledge  of  the  facts,  such  statement,  though  made  for  the  pur- 

92  Devlin    v.    Shannon,    65    How.  Vischer,   2   N.    Y.    (2    Comst.)    278 

Pr.   148,  citing  Dix  v.  Van  Wyck,  2  Nichols  v.  Nussbaum,   10  Hun,  214 

Hill,  522;   Mason  v.  Lord,  40  N.  Y.  Smyth   v.    Lombardo,    15    Hun,   415 

476.  Smyth  v.  Knickerbocker  Life  Ins.  Co., 

93Birdsall  v.  Patterson,  51  N.  Y.  21   Hun,   241;    Smyth  v.   Monroe,   19 

43;  Fiedler  v.  Darrin,  50  N.  Y.  437;  Hun,   550;    Barnett  v.   Zacharias,  24 

Crippen  v.  ^feermance,  9  Paige,  211.  Hun,   304;    Fleischman   v.    Stern,   24 

94  Bliven  v.  Lydecker,  130  N.  Y.  Hun,  265 ;  Weyh  v.  Boylan,  85  N.  Y. 
102;  28  N.  E.  625;  Mason  v.  Lord,  394;  Piatt  v.  Newcomb,  27  Hun,  186; 
40  N.  Y.  476;  Murray  v.  Lylburn,  2  Weil  v.  Fisher,  42  K  Y.  Super.  (10 
Johns.  Ch.  441;   Livingston  v.  Dean,  J.  &  S.)    32. 

2  Johns.  Ch.  479 ;  James  v.  Morey,  2  96  Shapley    v.    Abbott,    42    N.    Y. 

Cow.  246;    Davies  v.   Austin,   1  Ves.  443;   Kneettle  v.  Newcomb,  31  Barb. 

247.  169. 

95  Weyh  v.  Boylan,  85  N.  Y.  394;  97  Hutching  v.  Hebbard,  34  N.  Y. 
Mason  v.  Anthony,  3  Keyes,  609;  24;  Plumb  v.  Cattaraugus  Ins.  Co., 
Real  Estate  Trust  Co.  v.  Seagreave,  18  N.  Y.  394;  Lawrence  v.  Brown,  5 
49    How.    Pr.    489;    L'Amoreaux    v.  N.  Y.   (1  Seld.)   401. 
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pose  of  affording  him  legal  protection,  will  be  valueless  for  that 
purpose. 

An  estoppel  will  not  operate  to  enable  a  purchaser  of  a  mort- 
gage to  make  a  speculation  out  of  the  falsehood  of  the  mortgagor, 
and  it  will  protect  him  only  to  the  extent  of  the  amount  actually 
advanced  by  him  upon  the  faith  of  the  mortgagor's  statement  as 
to  the  validity  of  the  security  with  legal  interest.®* 

This  subject  is  more  fully  discussed  in  another  part  of  this 
work  under  the  head  "  Assignment  of  Mortgages."  ^ 

§  667.  Strangers  to  usurious  contract. — ^A  surety  cannot  avail 
himself  of  usury  paid  by  his  principal  to  which  he  was  not  a 
party.^  And  where  a  mortgagee  assigned  the  mortgage  as  col- 
lateral for  a  debt  of  his  own,  and  the  assignee  took  usurious  in- 
terest from  the  assignor,  the  mortgagor  cannot  set  up  this  usury 
against  the  assignee.^  On  a  like  principle,  in  a  suit  by  a  surety  to 
enforce  a  mortgage  given  to  him  for  his  indemnity  as  indorser 
of  a  note,  the  maker  of  the  note  and  mortgagor  cannot  allege 
usury  in  the  note  as  a  defense,  when  the  surety  was  not  a  party 
to  the  usurious  agreement.* 

Nor  can  a  purchaser  of  mortgaged  premises  who  has  obtained  an 
extension  of  time  of  payment  in  consideration  of  his  promise  to 
pay  the  principal  sum  due  with  interest,  defend  upon  the  ground 
of  usury  between  the  original  parties,  where  he  was  a  stranger  to 
the  original  mortgage  and  there  is  no  claim  of  usury  between  him- 
self and  the  plaintiff.^ 

§  668.  Previous  adjudication.^If  a  person  has  the  right  to  inter- 
pose the  defense  of  usury  against  a  mortgage  as  an  incident  to  his 
estate,  and  for  its  protection,  it  can  make  no  difference  as  to  him, 
that  in  an  action  at  law  upon  the  bond,  subsequent  to  the  vesting 
of  his  rights  in  the  property,  the  mortgagor  had  set  up  the  de- 
fense of  usury  and  had  been  defeated.^  But  a  judgment  entered 
either  upon  consent  or  otherwise  between  the  mortgagor  and  mort- 

98  Payne   v.   Burnham,    62   N.   Y.  3  Stevens  v.  Reeves,  33  N.  J.  Eq. 

69,  rev'g  2  Hun,  143;   4  N.  Y.  Sup.  427. 

(T.  &  C.)   678;  Miller  v.  Zeimer,  111  4  Turman  v.  Looper,  42  Ala.  500. 

N.  Y.  441;  18  N.  E.  716.  5  Preston  v.  Cuneo,  140  App.  Div. 

1  See  ante,  §§  348  to  356.  144;    124  N.  Y.  Supp.  1031. 

2  Lamoille  Co.  Nat.  Bk.  v.  Bing-  6  Berdan  v.  Sedgwick,  40  Barb, 
ham,  50  Vt.  105.  359,  affi'd  44  N.  Y.  626. 
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gagee  prior  to  the  vesting  of  the  rights  of  the  third  person,  will  bind 
him  J 


Conveyances  expressly  subject  to  mortgages. — The  pur- 
chaser of  a  mere  equity  of  redemption  in  mortgaged  premises  in- 
cumbered by  a  usurious  mortgage,  who,  by  the  terms  of  his 
conveyance,  takes  the  premises  subject  to  the  lien  and  payment  of 
such  mortgage,  cannot  set  up  the  defense  of  usury,  and  thus  obtain 
an  interest  in  the  land  which  the  mortgagor  never  agreed  or  in- 
tended to  transfer  to  him.®  Even  if  by  the  conveyance  from  the 
mortgagor  the  premises  are  declared  to  be  "  subject  to  any  in- 
debtedness from  the  mortgagor  to  the  mortgagee,"  the  grantee 
will  not  be  allowed  to  show  that  the  mortgage  was  void  because  of 
usury.^  So,  too,  a  purchaser  at  a  master's  sale  of  property  for  a 
certain  price  "  over  and  above  all  incumbrances  and  liens  thereon  " 
cannot  defend  against  a  prior  incumbrance  on  the  ground  of 
usury.  ^"^ 

§  670.  Reason  of  the  rule — The  rule  under  which  the  defense  of 
usury  is  denied  to  one  who  has  purchased  the  mortgaged  premises 
from  the  mortgagor,  subject  to  the  mortgage,  is  founded  upon  the 
supposition  that  on  the  purchase  an  allowance  was  made  out  of 
the  purchase  money  with  which  to  redeem  the  property  purchased 
from  the  incumbrance ;  and  that  the  purchaser  ought  not,  under 
such  circumstances,  to  avail  himself  of  a  statute  not  intended  for 
his  benefit. -^^ 

If  the  subsequent  purchaser  of  the  equity  of  redemption  were 
allowed  to  set.  up  usury  as  against  the  mortgage,  it  would  hold  out 

7  French  v.  Shotwell,  5  Johns.  Ch.  172 ;  Barthet  v.  Elias,  2  Abb.  N.  C. 
55.  364;    Smith  v.   Cross,    16   Hun,   487. 

8  Post  V.  Dart,  8  Paige,  639 ;  Post  See  also  De  WoU  v.  Johnson,  10 
V.  Bank  of  Utica,  7  Hill,  391;  Me-  Wheat.  (U.  S.)  367;  Reading  v.  Wes- 
chanics'  Bank  v.  Edwards,  1  Barb.  ton,  7  Conn.  413;  Bridge  v.  Hubbard, 
278;  Green  v.  Morse,  4  Barb.  332;  15  Mass.  103;  Given  v.  Kemp,  13 
Morris  v.  Floyd,  5  Barb.  137;  Rex-  Mass.  515;  7  Am.  Dee.  169;  Pinnell 
ford  V.  Widger,  2  JST.  Y.  (2  Comst.)  v.  Boyd,  33  N.  J.  Eq.  109;  Cramer 
131;  James  v.  Oakley,  1  Abb.  324;  v.  Leffen,  26  Ohio  St.  59;  Reed  v. 
Chamberlain  v.  Dempsey,  13  Abb.  61 ;  Eastman,  50  Vt.  67. 

14    Abb.    241;     9    Bosw.    212,    540;  9  Murray  v.  Barney,  34  Barb.  336. 

Beecher  v.   Aekerman,   1   Abb.   N.   S.  10  Wells    v.    Chapman,    4    Sandf. 

141;   1  Rob.  30;  Hardin  v.  Hyde,  40  Ch.  312,  affi'd  13  Barb.  561. 

Barb.  435;    Freeman  v.  Auld,  44  N.  11  Smith  v.   Cross,   16  Hun,  487; 

Y.  50;   Bullard  v.  Raynor,  30  N.  Y.  Morria  v.   Floyd,  5   Barb.   130;   Cole 

206;   Hartley  v.  Harrison,  24  N.  Y.  v.  Savage,  10  Paige,  583. 
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no  relief  to  the  borrower,  but  would  only  be  transferring  his  money 
from  the  pocket  of  the  lender  to  the  pocket  of  the  holder  of  the 
equity  of  redemption,  and  that  too  in  open  violation  of  his  own 
valid  contract. -^^  Having  taken  his  assignment  or  grant  from  the 
borrower,  subject  to  a  lien  on  the  property  tainted  with  usury, 
then,  as  to  so  much  of  the  property  as  is  necessary  to  satisfy  such 
lien,  he  is  not  in  privity  with  the  borrower,  for  so  much  of  the 
property  is  not  assigned  or  granted  to  him.-^^ 

§  671.  Pleading  by  plaintiff  to  exclude  defense  of  usury. — When 
the  defense  of  usury  is  interposed  to  the  foreclosure  of  a  mortgage 
by  the  purchaser  of  the  equity  of  redemption,  the  complainant 
cannot  overcome  it  by  proof  that  the  lands  were  conveyed  subject 
to  the  mortgage,  unless  his  bill  of  complaint  sets  forth  the  execution 
and  terms  of  such  conveyance.-'* 

§  672.  Permitting  defense   after  grant   subject  to  mortgage. — 

Where  the  property  has  been  transferred  subject  to  a  usurious 
mortgage,  it  operates  as  an  appropriation  of  the  land  in  payment 
of  the  debt,  which  the  borrower  is  unable  afterward  to  retract,  and 
the  mortgagee  acquires  a  vested  interest  in  the  land  to  the  extent 
of  his  lien,  which  it  is  not  in  the  power  of  the  mortgagor  to  release 
or  discharge. -^^  If  the  grantee  has  also  assumed  payment  of  the 
debt,  it  has  been  held  that  he  may  be  relieved  by  his  grantor  from 
his  personal  liability,  ^^  though  as  to  this  there  may  still  be  some 
question.  ■^'^ 

§  673.  Mortgagor's  defense  after  conveyance. — Although  the 
mortgagor  may  have  conveyed  the  equity  of  redemption,  and  his 
grantees,  while  the  title  remained  in  them,  were  precluded  from 
availing  themselves  of  the  usury,  still,  on  a  reconveyance  of  the 
property  being  made  to  the  mortgagor,  he  would  not  be  restrained 
by  any  rule  from  making  a  full  defense.-'* 

It  is  competent  for  the  mortgagor  to  insist  upon  his  defense  of 

12  De  Wolf  V.  Johnson,  10  Wheat.  170;  Hetfield  v.  Newton,  3  Sand.  Ch. 
(U.  S.)   392;   Sands  v.  Church,  6  N.       615. 

Y.    (2  Seld.)    347.  15  Hartley  v.  Harrison,   24  N.  Y. 

13  See  the  valuable  note  of  Judge      170. 

Jones,  to  Merchants'  Ex.  Nat.  Bank  16  Stephens  v.   Casbacker,   8  Hun 

V.  Commercial  Warehouse  Co.,  49  N.  116. 

Y.  643.  17  See  cmte,  §§  616  to  619. 

14  Knickerbocker  Life  Ins.  Co.  v.  18  Knickerbocker  Life  Ins  Co  v 
Nelson,  78  N.  Y.  137;  7  Abb.  N.  C.  Nelson,  78  N.  Y.   137;   7  Abb.  n'  c' 

170,  affi'g  13  Hun,  321. 
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usury,  even  though,  after  ,the  joining  of  issue,  he  has  conveyed 
the  estate  and  has  been  adjudged  a  bankrupt,  and  the  plaintiff 
waives  any  perfeonal  claim  against  him.-^^ 

§  674.  Judgment  where  only  a  lienor  defends ^When  the  holder 

of  a  usurious  bond  and  mortgage  commences  an  action  to  enforce 
the  same  against  the  land,  and  makes  a  subsequent  judgment 
creditor  or  mortgagee  a  party  for  the  purpose  of  depriving  him  of 
his  legal  lien  upon  the  premises,  such  judgment  creditor  or  mort- 
gagee niay  avail  himself  of  the  defense  of  usury  to  the  full  extent 
of  his  legal  lien.  This,  however,  will  not  prevent  the  usual  decree 
of  foreclosure  of  the  mortgagor  himself,  and  a  decree  over  against 
him  for  the  deficiency,  if  he  does  not  think  proper  to  contest  the 
plaintiff's  right.  And  the  only  effect  of  the  defense  in  such  a 
case,  will  be  to  have  the  complaint  dismissed  as  to  the  person  de- 
fending; and  the  purchaser  under  the  decree  will  take  the  title 
subject  to  the  lien  of  the  judgment  or  mortgage,  if  it  should  not 
be  collected  out  of  other  property  of  the  judgment  creditor  or 
mortgagor.^" 

§  675.  Eight  of  defense  to  mortgage  reserved  in  deed A  mort- 
gagor has  the  right  to  satisfy  or  to  provide  for  the  satisfaction 
of  a  usurious  mortgage,  and  where  he  merely  sells  the  equity 
of  redemption  he  is  presumed  to  have  made  an  application  of 
the  balance  of  the  property  for  the  purpose  of  satisfying  the  lien, 
which  he  is  not  afterward  allowed  to  retract.  But  it  is  compe- 
tent for  the  mortgagor  to  indicate  in  the  conveyance,  or  by  his 
agreement,  that  he  desires  the  purchaser  to  defeat  the  mortgage, 
and  thus  to  rebut  the  presumption  of  his  contrary  intention. 
Where,  as  part  of  his  contract  with  the  purchaser,  he  undertakes 
to  indemnify  the  purchaser  as  against  the  mortgage,  if  the  defense 
of  usury  fail,  this  furnishes  no  cause  for  restricting  the  right  of 
defense  of  the  purchaser,  and  cannot  operate  in  any  way  for  the 
benefit  of  the  mortgagee.^^ 

§  676,  TJsTirious  debt  in  assignment  for  creditors, — ^A  borrower 
may  himself  pay  a  usurious  debt  or  transfer  property  for  the  pur- 

19  Devlin  v.  Shannon,  65  How.  Pr.  v.  Van  Vechten,  27  N.  Y.  568;  Mason 
148.  T.  Lord,  40  N.  Y.  476,  486. 

20  Post  V.  Dart,  8  Paige,  639;  Van  21  Berdan  v.  Sedgwick,  40  Barb. 
Tassell  v.   Wood,   12   Hun,   388;    Dix  359,  affi'd  44  N.  Y.  626. 

V.  Van  Wyck,  2  Hill,  522;  Thompson 
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pose  of  providing  for  its  payment,  and  an  assignee  of  property  in 
trust  to  pay  certain  specified  debts  cannot  resist  their  payment  on 
the  ground  of  usury,  and  the  bare  fact  that  such  an  assignment 
provides  for  the  payment  of  a  usurious  debt  will  not  of  itself 
alone  render  the  assignment  usurious  and  void,  and  neither  the 
trustee  nor  those  who  come  as  cestuis  que  trust  can  object  to  the 
legality  of  the  assignment  and  the  validity  of  the  trusts  therein 
contained.^^ 

So,  where  a  mortgagor  in  an  assignment  for  the  benefit  of  his 
creditors  made  specific  provision  for  the  payment  of  a  bond  secured 
by  mortgage,  it  was  held  that  he  could  not  thereafter  defeat  the 
mortgage  debt  because  of  usury,  and  that  the  mortgagee  to  the  ex- 
tent of  the  money  actually  loaned,  with  legal  interest  thereon,  waa 
entitled  to  the  benefit  of  the  assignment,  and  that  the  fact  that 
the  mortgagee  was  also  assignee  was  immaterial.*^ 

§  677.  Usury  as  a  defense  for  the  guarantor  of  the  mortgage 
debt — A  person  who  assigns  a  mortgage  impliedly  warrants  its  le- 
gal soundness  and  validity,  and  if  there  are  any  exceptions  to  this 
rule  they  do  not  arise  out  of  the  vendor's  own  dealing  with  or  in 
relation  to  the  security.  If,  therefore,  the  mortgage  be  in  its  in- 
ception usurious,  whether  the  assignor  shall  have  guaranteed  its 
payment  or  not,  he  will  not  be  sufFered  to  defend  on  the  ground  of 
usury  in  the  mortgage.**  The  exception  to  this  rule  would  be 
where  the  assignment  was  colorable  merely,  as  part  of  a  con- 
trivance to  cover  a  usurious  loan,  the  purchaser  of  the  mortgage 
having  knowledge  of  the  true  nature  of  the  transaction  and  being  a 
party  to  it.  It  may  be,  too,  that  an  accommodation  guarantor 
could  defend  on  the  ground  of  usury. *^ 

§  678.  Guaranty  of  a  mortgage  sold  at  a  discount. — If  a  valid 
mortgage  be  sold  at  a  discount,  an  absolute  guaranty  of  payment 
would  not  convert  the  sale  of  the  mortgage  into  a  loan  of  money 
upon  the  security  and  render  the  transaction  usurious,  but  in  such 
a  case  the  guarantor  would  only  be  liable  for  the  actual  amount 
paid  for  the  assignment,  with  interest  thereon.     In  such  cases  the 

22  Green   v.   Morse,   4   Barb.   332;       270;    Matter   of  Thompson,   30  Hun, 
Murray  v.  Judson,  9  N.  Y.   (5  Seld.)       197. 

73 ;    Pratt  v.    Adams,   7   Paige,   615,  24  Morford  v.  Davis,  28  N.  Y.  481 ; 

639.  ■  Hoeffler  v.  Westcott,  15  Hun,  243. 

23  Chapin  v.  Thompson,  89  N.  Y.  25  Parshall     v.     Lamoreaux,     37 

Barb.  189. 
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courts  have  gone  behind  the  contracts  of  the  parties,  and  have 
received  evidence  of  the  consideration  of  the  agreements  in  order 
to  limit  the  liability  of  the  contracting  parties  and  uphold  the 
transactions.  The  contract  in  such  a  case  is  upon  its  face  for 
the  payment  by  the  guarantor  of  the  whole  amount  secured  to  be 
paid  by  the  instrument  negotiated,  but  the  courts  hold  that  the 
recovery  should  nevertheless  be  limited  to  the  amount  actually 
paid  as  a  consideration  for  the  undertaking,  thus  to  some  extent 
varying  the  terms  of  the  contract.^® 

§  679.  The  usurer  cannot  avail  himself  of  the  statute. — It  does 
not  lie  in  the  mouth  of  the  usurer  himself  to  set  up  his  own  illegal 
conduct,  and  allege  that  a  bargain  which  he  has  made  is  void  on 
that  ground.  It  is  the  victim  of  the  usury,  and  not  the  usurer 
himself,  that  can  set  up  against  a  contract  that  it  is  usurious  and 
void.  He  will  not  be  permitted  to  show  that  a  bond  and  mort- 
gage are  usurious  and  void  so  as  to  revive  a  judgment  in  payment 
for  which  they  were  given ;  ^'^  nor  that  a  conveyance  made  in  pay- 
ment of  a  valid  mortgage  was  by  way  of  usurious  security,  and 
therefore  void;  ^*  nor  that  an  agreement  to  extend  the  time  of 
payment  of  the  mortgage  debt  by  which  the  surety  would  be  dis- 
charged is  usurious  and  void ;  ^®  nor  that  the  mortgage  assigned 
by  him  with  guaranty  of  payment  was  usurious,  in  order  to  es- 
cape from  his  liability  as  guarantor.®" 

And  those  who  are  parties  to  the  usury  cannot  avail  themselves 
of  an  alleged  estoppel  induced  for  the  sake  of  giving  apparent 
validity  to  the  transaction.®^ 

§  680.  Defense  of  usury  by  corporations A  corporation  is  not 

allowed  to  interpose  the  defense  of  usury,  and  the  prohibition  ex- 
tends to  associations  and  joint  stock  companies  having  any  corpo- 

26  Goldsmith  v.   Brown,   35   Barb.  27  La    Farge    v.    Herter,    4    Barb. 

484;    Cobb    v.    Titus,    10    N.    Y.     (6  346,  affi'd-9  N.  Y.   (5  Seld.)   241. 

Seld.)    198;    Jones   v.    Stienbergb,    1  28  Miller  v.  Kerr,  Bayley's   South 

Barb.   Ch.   250;    Munn   v.   The   Com-  Carolina  R.'  4. 

mission  Company,  15  Johns.  44 ;  Bra-  29  Draper    v.    Trescott,    29    Barb, 

man  v.  Hess,    13  Johns.   52;    Brown  401;  Billington  v.  Wagoner,  33  N.  Y. 

V.    Mott,    7   Johns.    361;    Eapelye   v.  31. 

Anderson,  4  Hill,  472 ;  Cram  v.  Hen-  30  Morford  v.  Davis,  28  N.  Y.  481 ; 

drieks,    7    Wend.    569;    Mazuzan    v.  Elwell  v.   Chamber lin,  4  Bosw.   320; 

Mead,  21   Wend.  285;    Sutherland  v.  affi'd  31  N.  Y.  611. 

Woodruff,  26  Hun,  411.  31Merwin  v.  Eomanelli,  141  App. 

Div.  711;  126  N.  Y.  Supp.  549. 
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rate  powers  or  privileges  not  possessed  by  individuals  or  partner- 
ships.^^ The  courts  have  interpreted  the  word  defense,  as  used 
in  this  statute,  to  mean  more  than  the  resistance  of  an  action  by 
a  reliance  on  the  usury  laws,  and  to  mean  any  position  or  attitude 
in  which  a  corporation  seeks  to  avoid  its  own  contract  by  showing 
that  it  is  usurious.  This  interpretation  was  adopted  because  the 
contrary  would  defeat,  it  was  said,  all  of  the  beneficial  aims  of 
the  act,  and  because  the  courts  were  constrained  to  do  so  to  save  the 
purpose  of  it.*^  But  there  is  nothing  in  the  statute  which  for- 
bids the  assertion  by  a  corporation  of  a  right  of  action  to  which  it 
has  rightfully  succeeded,  and  which  is  dependent  upon  the  pro- 
visions of  the  usury  law,  and  a  corporation  which  succeeds  to  the 
legal  rights  of  a  party  who  might  avail  himself  of  usury,  is  not 
precluded  by  this  statute  from,  setting  up  that  right. ^* 

An  accommodation  indorser  for  a  corporation  cannot  defend  on 
the  ground  of  usury.^^ 

§  681.  Pleading  usury  as  a  defense — The  defense  of  usury 
must,  in  order  to  be  available,  be  properly  pleaded,  and  this  is  es- 
pecially the  case  where  a  contract  or  other  cause  of  action,  valid 
on  its  face,  has  been  assigned,  since  the  defendant  should  not  be 
permitted  to  defeat  the  plaintiff's  claim  on  the  ground  that  the 
contract  was  void  in  its  inception  by  reason  of  fraud,  illegality, 
or  the  like,  without  apprising  him  specifically  of  the  facts  relied 
on  to  establish  such  defense.*®  Facts  sufiicient  to  show  usury 
must  be  clearly  alleged.*^ 

An  answer  setting  up  the  defense  of  usury  must  set  forth  the 
usurious  agreement,  the  names  of  the  parties  between  whom  it 
was  made,  the  amount  loaned,  the  amount  of  usury  agreed  to  be 
paid,  the  length  of  time  for  which  the  loan  was  agreed  to  be  made, 
and  that  the  agreement  was  corrupt.** 

32  Gen.  Bus.  Law,  §  374;  Laws  of  36  Fay  v.  Grimsteed,  10  Barb.  321; 
1850,  c.   172,  p.  334.             '  Gould  v.  Horner,  12  Barb.  601;  Wat- 

33  Curtis  v.  Leavitt,  15  N.  Y.  9;  son  v.  Bailey,  2  Duer,  509;  Scott  v. 
Southern  L.  I.  &  T.  Co.  v.  Packer,  17  Johnson,  5  Bosw.  213,  224;  Me- 
N.  Y.  51;  Rosa  v.  Butterfield,  33  N.  chanics'  Bank  of  Williamsburgh  v. 
Y.  665;  Butterworth  v.  O'Brien,  23  Foster,  44  Barb.  87;  Haywood  v. 
N.  Y.  275;  Merchants'  Ex.  Nat.  Bank  Jones,  10  Hun,  500. 

V.  Commercial  W.  Co.,  49  N.  Y.  635,  37  Myers  v.  Wheeler,  24  App.  Div. 

641.  327;   48   N.  Y.   Supp.   611,  affi'd   161 

34  Merchants'    Ex.    Nat.    Bank    v.  N.  Y.  637;  57  N.  E.  1118. 
Commercial  W.  Co.,  49  N.  Y.  635.  38  Manning  v.  Tyler,  21  N.  Y.  567 

35  Stewart  v.  Bramhall,  11  Hun,  Fay  v.  Grimsteed,  10  Barb.  321 
139.  Gould    V.    Horner,     12    Barb.     601 
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Such  an  answer  is  sufficient  if  it  alleges  the  facts  with  such 
precision  and  certainty  as  to  make  out  on  the  face  of  the  pleading 
that  a  usurious  contract  has  been  entered  into.^®  Where  the  com- 
plaint in  an  action  to  foreclose  securities  which  are  void  for  usury 
sets  forth  the  original  indebtedness  which  is  not  denied  by  the  an- 
swer, a  personal  judgment  for  the  amount  thereof  with  legal  inter- 
est may  be  granted.*"  The  defendant,  in  an  action  to  foreclose, 
may  plead  usury  as  a  defense  and  may  also  ask  in  his  answer 
that  the  mortgage  be  cancelled  of  record  as  void  and  a  cloud  on 
title." 

Usury  must  be  strictly  proved  as  alleged,  and  any  variance  is 
fatal.*^  Thus,  where  the  answer  charged  that  the  plaintiff  took 
$2,900  in  excess  of  legal  interest  for  the  loan  or  forbearance  of 
the  mortgage  debt  of  $50,000,  and  the  proof  showed  that  the  total 
amount  received  by  the  plaintiff  was  $2,125,  this  was  held  fatal  to 
the  defense.** 

The  onus  of  proving  usury  rests  upon  the  defendant  alleging 
it,  and  the  appellate  court  will  not  in  a  doubtful  case  reverse  the 
finding  of  the  trial  court  holding  the  transaction  to  be  valid.** 

§  682.  Affirmative  relief  in  equity  against  usurious  mortgages. 
— ^Independent  of  our  statute,  if  a  borrower  comes  into  a  court  of 
equity  seeking  relief  against  a  usurious  contract,  the  only  terms 
upon  which  the  court  will  interfere  are,  that  the  plaintiff  will  pay 
the  defendant  what  is  really  and  bona  fide  due  to  him,  deducting 
the  usurious  interest,  and  if  the  plaintiff  do  not  make  such  offer 
in  his  bill,  the  defendant  may  demur  to  it,  and  the  bill  will  be 
dismissed.*^  The  plaintiff  asking  equity  will  be  compelled  to  do 
equity. 

But  a  statute  of  this  State  provides  that  "  Whenever  any  borrow- 
er of  money,  goods  or  things  in  action,  shall  begin  an  action  for  the 

Banks  v.  Van  Antwerp,  5  Abb.  411;  41  Myers  v.  Wheeler,  24  App.  Div. 

Smalley   v.    Doughtey,    6    Bosw.    66;  327;   48  N.  Y.   Supp.   611,   affi'd  161 

Nat'l  Bk.  of  Metropolis  v.  Orcutt,  48  N.  Y.  637;  57  N.  E.  1118. 

Barb.  256.  42  Hetfield  v.  Newton,  3  Sand.  Ch. 

39  National  Bank  v.  Lewis,  75  N.  564. 

Y.  516,  rev'g  10  Hun,  468;  Fiedler  v.  43  Wheaton   v.   Voorhis,    53   How. 

Darrin,  50  N.  Y.  437;  Merchants'  Ex.  Pr.  319. 

Nat.    Bk.   V.    Commercial   Warehouse  44  Haughwout  v.  Garrison,  69  N. 

Co.,   49   N.   Y.   635.     See   also  Rein-  Y.  339. 

back  V.  Crabtree,  77  111.  182,  188.  45  Fanning  v.   Dunham,   5   Johns. 

40  Troy   Carriage    Co.   v.    Simson,  Ch.  142;  Story's  Eq.  Jur.,  §  301. 
15  Misc.  K.  424;  37  N.  Y.  Supp.  846. 
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recovery"  of  the  money,  goods  or  things  in  action  taken  in  viola- 
tion of  the  foregoing  provisions  of  this  article,  it  shall  not  be 
necessary  for  him  to  pay  or  offer  to  pay  any  interest  or  principal 
on  the  sum  or  thing  loaned;  nor  shall  any  court  require  or  com- 
pel the  payment  or  deposit  of  the  principal  sum  or  interest,  or 
any  portion  thereof,  as  a  condition  of  granting  relief  to  the  bor- 
rower in  any  case  of  usurious  loans  forbidden  by  the  foregoing 
provisions  of  this  article."  *® 

The  statute  does  not  authorise  the  institution  of  an  'action  in 
equity  to  annul  a  contract  or  instrument  for  usury,  in  any  case 
in  which  such  an  action  could  not  have  been  maintained  before 
the  passage  of  that  act.  It  merely  changes  the  terms  upon  which 
the  "  borrower  "  may  obtain  relief  in  a  proper  case.*'^  As  to  the 
"  borrower,"  he  may  obtain  relief  without  paying  or  offering  to 
pay  any  part  of  the  money  loaned ;  but  as  to  all  other  persons,  the 
rule  since  the  statute  is  the  same  as  it  was  before  its  passage.  In 
order  to  obtain  equitable  relief,  all  persons  except  the  "  bor- 
rower "must  still  do  equity;  but  at  law,  any  person  who  is  in 
privity  with  the  borrower,  either  in  blood  or  estate,  may  set  up 
the  usury  as  an  absolute  bar  and  defense.*® 

Where  a  bond  and  mortgage  has  been  assigned  to  an  employee 
of  a  bank  as  security  for  a  loan,  and  the  employee  executed  >an- 
other  assignment  in  blank  and  delivered  it  to  the  bank,  both  the 
trustee  of  the  bankrupt  assignor  and  the  bank  itself  are  necessary 
parties  to  a  suit  to  cancel  the  bond  and  mortgage  on  the  ground 
that  they  were  usurious  and  void.*^ 

§  683.  Who  must  repay  money  borrowed  as  a  condition  for  re- 
lief.— The  court  still  retains  power  to  compel  all  persons,  the  bor- 
rower included,  to  do  equity  as  to  everything  except  the  repay- 
ment of  money  borrowed.  When,  therefore,  the  plaintiff  asks 
that  a  mortgage  be  cancelled  as  a  cloud  upon  the  title  to  his  lands, 
and  that  a  court  of  equity  shall  so  direct,  in  virtue  of  its  power 
and  its  disposition  to  enforce  his  equitable  rights,  the  court  may 
not  require  that  he  pay  a  usurious  debt,  or  any  part  thereof,  or 

46  Gen.  Bus.  L"w,  §  377 ;  1  E.  S.  Bissell  v.  Kellogg,  60  Barb.  617,  affi'd 
772,  §  8;  Laws  of  1837,  c.  430,  §  4.  65  N.  Y.  432;  note  of  Jones,  J.,  to 

47  Mlnturn  v.  Farmers'  Trust  Co.,  Merchants'   Ex.   Nat.    Bank   v.    Com- 
3  N.  Y.   (3  Comst.)   498;  Allerton  v.  mereial  W.  Co.,  49  N.  Y.  642. 
Belden,  49  N.  Y.  378.  49  Slade  v.  Squier,   133  App.  Div. 

48Hubbard  v.  Tod,  171  U.  S.  474;       666;  118  N.  Y.  Supp.  278. 
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any  interest  thereon,  but  it  may  require  the  performance  of  any 
other  duty  which  is  just  to  the  adverse  party,  unembarrassed  by 
the  statutes  in  question.  ^^ 

If  any  one  but  "the  borrower  apply  to  a  court  of  equity  for  re- 
lief as  against  a  usurious  security,  he  must  in  his  complaint  offer 
to  repay  the  money  actually  loaned.  If  he  fails  to  do  this,  his 
complaint  will  be  fatally  defective,  and  a  demurrer  will  be  sus- 
tained on  that  ground.^  ^  But  if  the  defendant  omits  to  demur, 
the  relief  will  be  granted  and  the  payment  of  the  money  justly 
due  will  be  imposed  as  a  condition  for  such  relief  in  the  de- 
cree.**^ 

§  684.  Who  is  a  "  borrower  "  within  the  meaning^  of  the  statute. 

— The  term  "  borrower  "  used  in  this  statute  has  been  construed 
to  mean  any  person  who  was  bound  by  the  original  contract  to 
pay  the  original  sum  borrowed.^*  This  would  include  the  heir, 
devisee,  and  personal  representative' of  the  borrower,  for  though 
not  immediate  direct  parties  to  the  original  contract,  they  are 
bound  by  it  when  they  succeed  to  the  estate  of  the  testator  or  in- 
testate.s* 

It  has  been  said  that  a  surety,  being  a  party  upon  the  original 
contract,  and  liable  upon  it  equally  with  the  principal  who  bor- 
rows the  money,  is  a  "  borrower "  within  the  meaning  of  the 
act,^^  but  the  more  recent  cases  hold  that  he  is  not  a  "  borrower," 
and  that  he  does  not  come  within  the  exemption  created  by  the 
statute.^®  The  purchaser  at  a  sheriff's  sale  of  premises  covered 
by  a  usurious  mortgage  is  not  a  "  borrower  "  of  the  money  loaned 
to  the  mortgagor,  and  cannot  maintain  an  action  to  cancel  the 
mortgage  without  paying  the  money  loaned  and  interest;  ^^  nor  is 
the  person  whose  property  is  pledged  for  the  payment  of  a  usuri- 

50  Williams  v.  Fitzhugh,  37  N.  Y.  53  Livingston  v.  Harris,  11  Wend. 
444.  329. 

51  Post  V.  The  Bank  of  Utica,  7  54  Post  v.  The  Bank  of  Utica,  7 
Hill,  391;  Allerton  v.  Belden,  49  N.  Hill,  391;  Livingston  v.  Harris,  11 
Y.  373.  Wend.  329,  336. 

52  Allerton  v.  Belden,  49  N.  Y.  55  Post  v.  The  Bank  of  Utica,  7 
373 ;  Schermerhorn  v.  Talman,  14  N.  Hill,  391 ;  Perrine  v.  Striker,  7  Paige, 
Y.  (4  Kern.)  93,  129;  Livingston  v.  602;,  Livingston  v.  Harris,  11  Wend. 
Harris,    3    Paige,    528;    Panning    v.  336. 

Dunham,  5  Johns.  Ch.   122;   Beecher  56  Vilas    v.    Jones,    1    N.    Y.     (1 

V.  Aokerman,  1  Kobt.  30;   1  Abb.  N.  Comst.)   274. 

S.  141;  Bissell  v.  Kellogg,  65  N.  Y.  57  Post  v.  The  Bank  of  Utica,  7 

432,  affi'g  60  Barb.  617.  Hill,  391. 
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ous  loan ;  ^*  nor  a  person  who  purchases  the  property  mortgaged 
from  the  mortgagor;  ^®  and  this  was  held  to  apply  to  the  mort- 
gagor himself  in  a  case  where,  having  been  adjudicated  a  bank- 
rupt and  having  received  a  discharge  from  his  debts,  he  purchased 
the  property  from  his  assignee  in  bankruptcy.^"  An  assignee  in 
bankruptcy  of  the  mortgagor  is  not  a  "  borrower,"  ®^  neither  is  an 
assignee  for  the  benefit  of  creditors,®^  nor  a  devisee  or  executor  of 
the  mortgagor.®*  It  has  been  said  that  the  mortgagor  ceases  to 
be  a  "  borrower  "  after  a  conveyance  by  him  of  the  mortgaged 
property.®* 

The  equitable  owner  of  land,  for  whose  benefit  and  at  whose 
request  the  person  holding  the  legal  title  executes  a  bond  and  mort- 
gage, is  a  "  borrower,"  within  the  meaning  of  the  statute,  and 
may  maintain  an  action  to  set  aside  a  mortgage  without  repaying 
the  money  loaned,  or  he  may  set  up  such  a  right  of  action  as  a 
counter-claim  in  an  action  brought  by  the  mortgagee  to  foreclose.®  ® 
But  if  he  desires  to  avail  himself  of  such  a  counter-claim,  he  must 
call  it  a  counter-claim  in  his  answer  and  demand  affirmative  re- 
lief.®« 

§  685.  Validity  of  an  extension  for  a  usurious  consideration. — 

Since  an  agreement  to  extend  payment  of  a  mortgage  for  a  usuri- 
ous consideration  is  void,®'^  the  mortgagee  may,  notwithstanding 
such  extension,  forthwith  commence  an  action  to  foreclose.®* 
And  assuming  that  the  agreement  is  binding  at  the  election  of  the 
person  paying  the  usury,  he  disaffirms  it  by  insisting  that  the  con- 

58  Beecher  v.  Ackerman,  1  Eolbt.  63  Marsh  v.  House,  13  Hun,  126; 
30;  1  Abb.  N.  S.  141;  O'Brien  v.  Buckingham  v.  Corning,  91  N.  Y. 
Ferguson,  37  Hun,  368.  525,  affi'g  64  How.  Pr.  503. 

59  Allerton   v.    Belden,    49    N.    Y.  64  Smith  v.  Cross,  16  Hun,  487. 
373 ;  Chamberlain  v.  Dempsey,  36  N.  65  Equitable     Life     Ass.     Soc.     v. 
Y.    144,    149;    Schermerhorn   v.   Tal-  Cuyler,  12  Hun,  247. 

man,  14  N.  Y.  93 ;   Rexford  v.  Wid-  66  Equitable  Life  Ass.  Soc.  v.  Cuy- 

ger,   3   Barb.   Ch.   640;    2   N.   Y.    (2  ler,     12    Hun,    247;     Burrall    v.    De 

Comst.)    131;    Post  v.   The   Bank   of  Groot,   5   Duer,   379;    Bates  v.  Eose- 

Utica,   7   Hill,   391;    Cole  v.   Savage,  krans,  23  How.  Pr.  98. 

Clarke,  482,  reVd  10  Paige,  583,  but  67  Ganz   v.   Lancaster,    169   N.   Y. 

approved  in  7  Hill,  391,  and  the  de-  357;    62    N.    E.    413,    rev'g   50    App. 

cisiou    reversing    it    pronounced    the  Div.  204;   63  N.  Y.   Supp.   800. 

better  doctrine.  68  Church    v.    Maloy,     70    N.    Y. 

60  Schermerhorn  v.  Talman,  14  N.  63 ;  Jones  v.  Trusdell,  23  N.  J.  Eq. 
Y.  93.  555;  N.  J.  Eq.  121;  Vilas  v.  Jones,  1 

61Wheelock  v.  Lee,  64  N.  Y.  242.      N.  Y.   (1  Comst.)   274. 
62  Wright  v.  Clapp,  28  Hun,  7. 
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sideration  paid  should  be  credited  on  the  mortgage,  and  having 
received  the  credit  he  is  not  entitled  to  the  benefit  of  the  exten- 
sion.®® 

Where  the  consideration  for  the  extension  is  a  mere  promise  to 
pay  usury  in  the  future,  the  extension  is  more  clearly  void  than  it 
is  where  the  money  is  paid  and  the  borrower  desires  to  abide  by 
the  contract. ''° 

If  the  extension  be  made  upon  a  usurious  consideration,  it  will, 
nevertheless,  operate  to  extinguish  claims  against  a  surety.  It  is 
not  competent  for  the  usurer  to  claim  an  advantage  from  the  il- 
legal character  of  his  contract. '^^ 

§  686.  Sales  under  powers  contained  in  usurious  mortgages A 

purchaser  at  a  sale  of  mortgaged  premises  under  a  power  of  sale 
contained  in  a  usurious  mortgage,  with  notice  of  the  usury,  ac- 
quires no  title,'' ^  but  a  bona  fide  purchaser  is  protected.''* 

§  687.  Effect  of  usurious  contracts  upon  prior  valid  obligations. 

— It  is  well  settled  that  when  a  valid  debt  exists  and  a  usurious 
security  is  taken  for  it,  the  avoidance  of  the  usurious  security  re- 
vives the  debt,''*  and  the  transfer  of  the  usurious  security,  though 
in  form  limited  to  that,  must  be  deemed  to  carry  with  it  all  the 
rights  of  the  party  in  respect  to  the  debt  which  was  its  basis,  in- 
cluding the  right  to  enforce  the  old  security  in  case  the  new  one 
is  avoided.''*  So,  where  a  valid  contract  is  made  for  the  sale  of 
lands,  but  the  bond  and  mortgage  given  for  the  unpaid  purchase 
money  is  void  for  usury,  the  vendor  will  still  retain  his  equitable 
lien.'"' 

§  688.  TJsurious  bonus  paid  for  extension  of  time On  a  similar 

principle,  a  usurious  agreement  made  to  extend  the  time  for  the 
payment  of  a  valid  mortgage  does  not  operate  to  extinguish  the 
original  obligation.     The  usury  simply  avoids  the  agreement  for 

69ehurcli  V.  Maloy,  70  N.  Y.  63.  73  Jackson    v.    Henry,    10    Johns. 

70  Jones  v.  Trusdell,  23  N.  J.  Eq.  185;  Elliott  v.  Wood,  53  Barb.  285. 
554.  74  Cook  v.  Barnes,  36  N.  Y.  520; 

71  Billington  v.  Wagoner,  33  N.  Y.  Winsted  Bank  v.  Webb,  39  N.  Y.  325; 
31 ;  Draper  v.  Trescott,  29  Barb.  401 ;  330. 

Miller  v.  McCan,  7  Paige,  451;  Vilas  75  Gerwig  v.    Shetterly,    64   Barb. 

V.  Jones,  10  Paige,  76.  620,  affi'd  56  N.  Y.  214. 

72  Jackson  v.  Dominick,  14  Johns.  76  Crippen  v.  Heermance,  9  Paige, 
435;  Bissell  v.  Kellogg,  65  N.  Y.  432,  211. 

affi'g   60   Barb.    617;    McLoughlin   v. 
Cosgrove,  99  Mass.  4. 
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further  forbearance.  It  renders  that  invalid  without  annulling 
the  original  debt  or  the  securities  given  for  its  payment.''^  Where 
a  payment  is  made  by  the  borrower  as  a  consideration  for  such 
extension,  over  and  above  the  legal  interest,  this  will  be  treated 
as  a  payment  on  account  of  the  original  obligation. ''*  The  right 
of  the  debtor  to  have  the  usurious  bonus  applied  to  reduce  his 
indebtedness,  is  not  dependent  upon  the  statutory  provision  which 
allows  the  recovery  by  the  debtor  of  usurious  premiums  paid  by 
him,  provided  they  be  sued  for  within  one  year.  It  arises  out  of 
the  equities  of  the  transaction,  which  justly  apply  the  money  re- 
ceived by  the  creditor,  as  the  consideration  of  a  usurious  agree- 
ment for  the  extension  of  the  credit,  in  part  payment  of  the  debt. 
The  agreement  being  void,  no  other  disposition  can  equitably  be 
made  of  the  money  paid  by  the  debtor  under  it.''* 

§  689.  Usury  in  one  contract  not  applied  upon  a  different  con- 
tract.— In  order  to  require  the  application  of  a  usurious  bonus 
upon  a  mortgage  debt  it  must  appear  that  the  excessive  payment 
was  made  upon  that  debt  and  upon  no  other.  Thus,  where  a 
mortgagor  of  three  mortgages  to  the  same  mortgagee,  had  paid  the 
first  two  with  usurious  interest,  it  was  held  that  he  was  not  en- 
titled to  have  the  usury  applied  upon  the  third  mortgage.®" 

77  Real  Estate  Trust  Co.  v.  Keech,      Abb.  N.  C.  368 ;  Langdon  v.  Gray,  52 
7  Hun,  253,  affi'd  69  N.  Y.  250;  The      How.  Pr.  387;  Real  Estate  Trust  Co. 


Winsted  Bank  v.  Webb,  39  N.  Y.  325 
Crippen  v.  Heermance,  9  Paige,  211 
Busb  V.  Livingston,  2  Cai.  Oas.  66 


V.  Rader,  53  How.  Pr.  231.  See  also 
Patterson  v.  Clark,  28  Ga.  526; 
Smith  V.  Myers,  41  Md.  425;  Mary- 


Williams  V.  Allen,  7  Cow.  316;   Car-  land  Perm.  L.  &  B.  Soc.  v.  Smith,  41 

son  V.  Ingalls,  33  Barb.  657;  Lesley  Md.  516;  Nightingale  v.  Meginnia,  34 

V.  Johnson,  41   Barb.   359;    Williams  N.  J.  L.  461;   Terhune  v.  Taylor,  27 

V.   Fitzhugh,   44   Barb.   322.  N.  J.  Eq.  80;  Laing  v.  Martin,  26  N. 

78  Real  Estate  Trust  Co.  v.  Keech,  J.  Eq.  93. 


7  Hun,  253,  affi'd  69  N.  Y.  250 
Crane  v.  Hubbel,  7  Paige,  413,  417 
Judd  V.  Seaver,  8  Paige,  548;  Abra- 
hams V.  Claussen,  52  How.  Pr.  241 
Langdon  v.  Gray,  52  How.  Pr.  387 
Church  V.  Maloy,  70  N.  Y.  63,  affi'g  J.  Eq.  494, 
9  Hun,   148;    Earle  v.  Hammond,  2 


79  Real  Estate  Trust  Co,  v.  Keech, 
7  Hun,  253,  affi'd  69  N.  Y.  250. 

80  Carriage  Co.  v.  Kinsella,  31 
Conn.  272;  Dickey  v.  Land  Co.,  63 
Md.  170 ;  Freedman  v.  Gamble,  26  N. 
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§  690.  Nature  of  the  right  to  redeem. — The  estate  of  the  mort- 
gagor is  commonly  spoken  of  as  an  equity  of  redemption.  This 
is  not  strictly  correct  until  the  estate  has  become  forfeited  at  law 
by  the  non-payment  at  the  time  appointed,  of  the  money  secured 
by  the  mortgage,  since,  prior  to  a  breach  of  the  condition,  the 
right  to  redeem  is  a  legal  right ;  it  is  only  after  the  remedy  of  the 
mortgagor  is  gone  at  law,  that  he  may  properly  be  said  to  have 
only  an  equity  of  redemption  in  the  land.-^  There  is  but  little  if 
any  difference  in  this  State,  between  the  rights  of  the  mortgagor 
before  and  after  the  time  when  the  covenant  secured  by  the  mort- 
gage ought  to  be  performed,  and,  while  his  estate  might,  perhaps, 
be  better  termed  a  right  of  redemption,  the  phrase  equity  of  re- 
demption need  not  be  misunderstood. 

1  Bouvier's  Law   Die,  tit.   Equity    of  Redemption. 
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The  right  to  redeem  is  the  right  to  pay  the  debt  and  to  have  the 
lien  discharged,  and  it  therefore  follows  that,  until  the  debt  is  due 
and  payable,  no  redemption  can  be  had.^  But  it  may  not  be  left 
to  the  mortgagee  to  elect  that  the  debt  is  either  due  or  not,  as  he 
prefers,  and  a  mortgage  payable  on  or  before  a  specified  date  may 
be  redeemed  at  any  time.* 

Redemption  can  be  effected  only  by  a  satisfaction  of  the  debt 
secured.*  In  a  case  where  a  mortgagee  has  been  in  possession  of 
the  property,  complicated  questions  of  account  may  arise,  which 
are  considered  in  another  part  of  this  work." 

§  691.  The  right  of  redemption  is  a  legal  incident  to  every  mort- 
gage, and  is  guarded  most  jealously  to  prevent  fraud  or  oppres- 
sion. If  the  contract  or  transaction  is  in  reality  a  mortgage,  or 
security  for  debt,  whatever  may  be  the  form  in  which  it  is  ex- 
pressed, the  legal  incidents  of  the  right  of  redemption  are  thereby 
attached  to  it  and  cannot  be  controlled  by  agreements.®  The  rule 
''  once  a  mortgage,  always  a  mortgage  "  is  inflexible,''^  and  every 
agreement  intended  to  destroy  the  right  to  redeem  will  be  disre- 
garded and  treated  as  null.  As  Lord  Eldow  observed :  "  You 
shall  not,  by  special  terms,  alter  what  this  court  says  are  the  spe- 
cial terms  of  that  contract."  *  So,  a  provision  in  a  defeasance  in- 
tended to  limit  the  right  of  redemption  to  the  mortgagor  person- 
ally, has  been  held  to  be  void.®  And  a  provision  that  the  convey- 
ance be  absolute  if  redemption  be  not  made  within  a  specified 
time,  would  also  be  void.^''  The  same  rule  would  govern  a  con- 
tract on  the  part  of  the  mortgagor  contemporaneous  with  the  mort- 
gage, that  he  would,  upon  default,  forthwith  release  his  equity  of 
redemption.  ^^ 

2  Abbe  v.  Goodwin,  7  Conn.  377.  TNewcoml)  v.  Bonham,  1  Vern.  8; 

3  In  re  John  and  Cherry  Sts.,  19  Simon  v.  Schmidt,  2  N.  Y.  S.  Eeptr. 
Wend.   659.  388.     See  §  9  herein. 

4Fogal  V.  Pirro,  17  Abb.  Pr.  113.  8  Seton  v.  Slade,  7  Ves.  Jun.  273; 

5  Chapter  VIII,  ante.  Toomes  v.  Conset,  3  Atk.  261 ;  Floyer 

6  Finn  v.  Lally,  1  App.  Div.  411;       v.  Livingston,  1  P.  Wms.  268. 

37  N.  Y.  Supp.  437,  rev'g  13  Misc.  K.  9  Johnston   v.    Gray,    16    S.    &    E. 

532;   35  N.  Y.  Supp.  533;   Henry  v.  (Pa.)     301;     Howard    v.    Harris,     1 

Clark,   7   Johns.   Ch.   40,   affi'd  Clark  Vern.    33;     Spurgeon    v.     Collier,     1 

V.   Henry,   2   Cow.    324;    Holridge  v.  Eden,  55. 

Gillespie,  2  Johns.  Ch.  30.     See  also  lO  Stove  v.  Bounds,  1  Ohio  St.  107. 

Bailey    v.    Bailey,    5    Gray     (Mass.)  11  Clark    v.    Henry,    2    Cow.    324, 

"510;   Peugh  v.  Davis,  96  U.  S.  332;  affi'g  7  Johns.  Ch.  40. 
supra,  §§  9,  15. 
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Even  if  the  mortgage  is  in  the  form  of  an  absolute  conveyance, 
with  a  parol  of  defeasance,  the  terms  of  the  understanding  entered 
into  at  the  time  of  the  execution  of  the  deed,  will  not  be  merged  in 
any  subsequent  written  agreement,  and  no  subsequent  agreement 
can  convert  it  into  a  mortgage,  unless  on  a  sufficient  considera- 
tion, and  fairly  done.^^  A  grantor  in  a  deed  absolute  upon  its 
face,  but  intended  as  a  mortgage,  may  maintain  a  suit  for  re- 
demption against  the  grantee,  or  the  beneficiaries  under  his  will, 
if  the  estate  has  been  distributed  and  the  executor  discharged, 
notwithstanding  the  land  is  beyond  reach  because  it  has  been 
conveyed  to  a  iona  fide  purchaser,  and  that  an  action  to  recover 
for  money  had  and  received  would  be  barred  by  the  Statute  of 
Limitations;  and  the  court,  in  order  to  bring  about  an  equitable 
result  and  prevent  the  wrongdoer  from  making  a  profit  out  of  his 
own  wrong,  will  substitute  a  judgment  of  redemption  in  money, 
representing  the  value  of  the  land  at  the  time  of  the  trial,  for 
a  judgment  of  redemption  in  land.-^^ 

§  692.  Who  is  entitled  to  redeem — The  right  to  redeem  belongs 
to  the  mortgagor  and  to  all  persons  entitled  to  any  interest  in  any 
part  ^*  of  the  mortgaged  estate  under  him.  On  the  other  hand,  it 
may  also  be  said  that,  in  general,  no  person  can  come  into  a  court 
of  equity  for  a  redemption  of  a  mortgage,  but  he  who  is  entitled 
to  the  legal  estate  of  the  mortgagor,  or  who  claims  a  subsisting 
interest  under  him.^^  The  owner  of  a  leasehold  interest  in  a  part 
of  the  mortgaged  premises  may  redeepi,^®  as  also  may  a  person  in 
possession  of  the  land,  or  any  part  of  it,  under  a  parol  contract  for 
the  purchase  of  it.^'^  So,  too,  a  second  mortgagee,  or  a  judgment 
creditor,  or  a  person  holding  a  lien  or  charge  upon  the  mortgaged 
premises,  which  he  would  lose  by  a  foreclosure  of  the  mortgage, 
may  redeem  for  the  protection  of  his  interest.-^® 

12Brownlee   v.   Martin,    21    S.    C.  319;   Grant  v.  Duane,  9  Johns.   611. 

392;    Brick  v.  Brick,  98   U.   S.  514;  See  also  Holden  v.  Eisan  &  Co.,  77 

Peugh  V.  Davis,  96  U.  S.  332;   Mor-  Ala.  515. 

gan  V.  Shinn,  15  Wall.    (U.  S.)    105.  16Averil   v.   Taylor,   8   N.   Y.    (4 

13  Mooney  v.  Byrne,  163  N.  Y.  86;  Seld.)   44. 

57  N.  E.  163.  17Lowry  v.  Tew,  3  Barb.  Ch.  407. 

14  Finn  v.  Lally,  1  App.  Div.  411;  18  Haines  v.  Beach,  3  Johns.  Ch. 
37  N.  Y.  Supp.  437,  rev'g  13  Misc.  460;  Norton  v.  Warner,  3  Edw.  106; 
K.  532;  35  N.  Y.  Supp.  533;  Boqut  Rosevelt  v.  The  Bank  of  Niagara,  1 
V.  Coburn,  27  Barb.  230.  Hopk.    582;     King    v.    McVickar,    3 

ISMinton  v.  New  York  Elevated  Sandf.  Ch.  199;  Brainard  v.  Cooper, 
R.  R.  Co.,  130  N.  Y.  332;  29  N.  B-      10  N.  Y.    (6   Seld.)    356;    Averil  v. 
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A  judgment  creditor  whose  judgment  is  a  lien  upon  the  equity 
of  redemption,  may  redeem  without  first  issuing  an  execution.^* 

A  person  having  an  interest  in  or  lien  upon  the  estate,  has  a 
clear  right  to  disengage  the  property  from  all  incumbrances  in 
order  to  make  his  own  claim  beneficial  or  available.^"  But  a  mere 
creditor  of  the  mortgagor,  who  has  no  interest  in  or  lien  upon  the 
mortgaged  estate,  apart  from  his  general  claim  as  against  all  of 
the  assets  of  the  mortgagor,  cannot,  on  his  own  behalf,  redeem 
from  the  mortgage.^^ 

§  693.  Analogous  right  of  surety. — If  the  right  to  redeem  from 
the  mortgage,  and  by  such  redemption  to  stand  in  the  place  of  the 
mortgagee,  and  hold  his  interest  in  the  land,  is  treated  as  identical 
with  the  right  to  make  payment,  then  his  right  may  be  said  to  be- 
long to  every  surety  for  the  mortgage  debt,  even  if  he  has  no  inter- 
est in  or  lien  upon  the  mortgaged  estate;  for,  upon  the  equitable 
principle  of  subrogation,  a  surety  who  has  satisfied  a  demand  is 
entitled  to  hold  the  securities  of  the  creditor  and  to  enforce  them 
as  against  the  person  and  the  fund  primarily  liable. ^^ 

§  694.  Methods  of  extinguishing  the  right  to  redeem It  is  the 

right  of  the  mortgagee  to  have  the  land  appropriated  for  the  pay- 
ment of  his  debt,  and  this  right  may  be  enforced  by  foreclosure  or 
by  a  sale ;  it  is  the  right  of  the  mortgagor  to  retain  the  land  upon 
satisfying  the  claims  which  the  mortgage  is  intended  to  secure, 
and  the  process  of  cancelling  the  rights  of  the  mortgagor  by  pay- 
ment is  termed  "  redemption."  The  right  to  redeem  accompanies 
every  mortgage;  **  it  is  guarded  most  jealously  by  the  courts  in 
order  to  prevent  injustice  and  oppression,^*  and  it  can  only  be 
extinguished  by  the  free  act  of  the  mortgagor  for  a  valuable  con- 
sideration,^* evidenced  by  a  grant  under  seal,  by  the  judgment  of 
a  court  or  proceedings  out  of  court,  which  are  the  statutory  equiva- 
lent of  such  a  judgment,  or  by  the  neglect  of  the  mortgagor  to 

Taylor,  8  N.  Y.    (4  Seld.)   44;   Quin  Story's   Eq.   Jur.    §    1023;    Coote   on 

V.  Brittain,  Hoff.  353;  Dings  v.  Par-  Morts.  538. 

shall,  7  Hun,  522.     See  also  May  v.  22  Averil   v.   Taylor,    8   N.   Y.    (4 

Gates,    137    Mass.    389;    Chandler   v.  Seld.)   44,  51. 

Dyer,  37  Vt.  345.  23  Henry   v.    Davis,   7   Johns.   Ch. 

19Brainard   v.   Cooper,    10   N.   Y.  40,  affi'd  2  Cow.  324. 

356 ;  Van  Buren  v.  Olmstead,  5  Paige,  24  Holridge  v.  Gillespie,   2  Johns. 

9.  Ch.  30. 

20  Story's  Eq.  Jur.  §  1023.  25  Odell  v.  Montross,  68  N.  Y.  499, 

21  Grant  v.  Duane,  9  Johns.  611;  rev'g  6  Hun,  155. 
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assert  it  for  such  a  length  of  time  that  he  is  presumed  by  law  to 
have  relinquished  it.^® 

§  695.  Sale  of  equity  of  redemption  to  mortgagee The  most 

common  way  to  dissolve  the  relation  of  mortgagor  and  mortgagee, 
is  to  call  upon  the  mortgagor  to  redeem  or  be  foreclosed,  and  to 
compel  such  redemption  or  foreclosure  by  some  legal  means.*'' 
But  it  is  quite  competent  for  either  party  to  assign  and  transfer 
his  rights  to  the  other;  and  while  the  courts  will  not  permit  a 
mortgagee  to  take  any  undue  advantage  of  the  mortgagor,  there  is 
nothing  to  prevent  the  former,  by  a  new  and  subsequent  agree- 
ment, from  acquiring  the  equity  of  redemption  in  good  faith  and 
upon  a  good  consideration.** 

A  transaction  of  that  kind  is,  however,  regarded  with  jealousy 
by  courts  of  equity,  and  will  be  avoided  for  fraud,  actual  or  con- 
structive, or  for  any  unconscionable  advantage  taken  by  the  mort- 
gagee in  obtaining  it.  It  will  be  sustained  only  when  bona  fide — 
that  is,  when  in  all  respects  fair  and  for  an  adequate  considera- 
tion.29 

§  696.  If  the  original  mortgage  is  in  form  an  absolute  deed,  and 

the  evidence  of  the  right  to  redeem  is  contained  in  a  separate  in- 
strument, or  is  by  parol  preserved  only  in  the  recollection  of  the 
parties,  this  circumstance  does  not  vary  the  rights  of  the  parties, 
or  create  any  new  rule  by  which  their  positions  with  reference  to 
each  other  and  to  the  property  can  be  changed.  The  grantor  is 
still  only  a  mortgagor,  and  has  an  estate  in  the  land  subject  only 
to  the  lien  thereon  held  by  the  grantee.  In  such  a  case  the  grantor 
having,  notwithstanding  his  conveyance,  a  legal  estate  in  fee,  he 
can  only  be  divested  of  it,  except  by  way  of  estoppel,  by  some  in- 
strument which  will  be  valid  under  the  statute  of  frauds,  and  in 

26  See  supra,  §  710.  (Mass.)    213;    Falls  v.   Conway  Ins. 

27  Case  v.  Carroll,  35  N.  Y.  385;  Co.,  7  Allen    (Mass.)    46. 
Stoddard  v.  Whiting,  46  N.  Y.  627.  29  Odell  v.  Montross,  68  N.  Y.  499; 

28  Odell  V.  Montross,  68  N.  Y.  Remsen  v.  Hay,  2  Edw.  Ch.  535 ;  Hol- 
499,  rev'g  6  Hun,  155;  Eemsen  v.  ridge  v.  Gillespie,  2  Johns.  Ch.  30. 
Hay,  2  Edw.  535;  Falls  v.  Conway  See  also  Villa  v.  Rodriguez,  12  Wall. 
Ins.  Co.,  7  Allen,  46;  Braun  v.  Voll-  (U.  S.)  323;  Patterson  v.  Yeaton, 
mer,  89  App.  Div.  43 ;  85  N.  Y.  Supp.  47  Me.  306;  Triill  v.  Skinner,  17 
319.  See  also  Green  v.  Butler,  26  Pick.  (Mass.)  213;  Barnes  v.  Brown, 
Cal.  595;  Wynkoop  v.  Cowing,  21  71  N.  C.  507;  Ford  v.  Olden,  L.  R.  3, 
111.  570;  Vernum  v.  Babcock,  3  Eq.  Cas.  461;  Wash,  on  Real  Prop. 
Jowa,   194;   Harrison  v.  Trustees,  12  Ch.  16,  §  1. 

Mass.  456 ;  Trull  v.  Skinner,  17  Pick. 
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compliance  with  the  statute  prescribing  the  mode  and  manner  of 
conveying  lands. 

These  two  statutes  together  require  that  the  evidence  of  such  a 
transfer  must  be  in  writing,  and  shall  be  subscribed  and  sealed  by 
the  person  making  the  grant,  or  his  lawful  agent.*" 

In  Odell  V.  Montross  (68  JST.  T.  499,  rev'g  6  Hun,  155)  the 
defeasance  was  by  parol,  and  the  grantor  acknowledged  in  writing 
the  receipt  of  $50  "  in  full  satisfaction  for  all  claims  and  demands 
whatsoever  as  to  the  conveyance  of  property  or  otherwise";  it 
was  found  as  a  fact  that  the  purpose  of  the  transaction  was  to  con- 
stitute a  full  settlement  of  all  claims  of  plaintiff  to  the  lands,  and 
of  all  claims  to  any  reconveyance  thereof,  but  it  was  nevertheless 
determined  that  the  equity  of  redemption  of  the  grantor  was  not 
thereby  released  or  affected.  It  was,  however,  remarked  by  the 
court  that  if  the  grantee  had,  acting  upon  the  faith  of  the  trans- 
action, entered  into  possesion  of  the  premises  and  incurred  ex- 
penses, and  substantially  changed  his  situation  so  that  he  could 
not  be  placed  in  the  same  position  in  which  he  was  before,  it  might 
have  estopped  the  plaintiff  from  taking  shelter  under  the  statute  of 
frauds,  or  alleging  the  insufficiency  of  the  written  instrument  to 
carry  out  the  agreement  and  intent  of  the  parties.*^  It  was  also 
said  that  if  the  paper  had,  in  itself,  evidenced  an  intent  to  grant 
the  estate  of  the  grantor,  and  a  seal  only  had  been  wanting  to  make 
the  instrument  valid  for  the  purpose  intended,  the  court  might  have 
compelled  the  sealing. ^^ 

If  the  mortgage  be,  upon  its  face,  an  absolute  deed,  and  the 
mortgagee  be  in  possession,  a  bona  fide  purchaser  from  the  mort- 
gagee will  take  the  estate  discharged  from  the  right  of  redemption, 
and  the  mortgagee's  remedy  will  be  against  the  mortgagor.** 

Where  a  mortgagee,  to  whom  a  deed  is  delivered  which  is  ab- 
solute upon  it  face,  gives  back  a  separate  defeasance  agreement 
providing  for  a  reconveyance  upon  certain  conditions,  the  deed  is 
to  be  construed  as  a  mortgage  and  another  provision  in 
such  agreement  making  time  of  the  essence  thereof  is  ineffectual 
to  cut  off  the  right  of  redemption.     This  result  is  the  more  easily 

30  Odell    V.    Montross,    68    N.    Y.  Trustees,   12  Mass.  456.     See  ante  § 

499,  rev'g  6  Hun,  155;   2  E.  S.  135,  18. 
§    8;    1    E.    S.    738,    §    137;    contra,  3168   N.   Y.   505. 

Green  v.  Butler,  26   Cal.   595;    West  32  68  N.  Y.  506. 

V.    Reed,    55    111.    242;    Harrison    v.  33  Whittick  v.  Kane,  1  Paige,  202. 
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reached,  the  property  is  worth  more  than  the  amount  of  the 
indebtedness  and  it  is  expressly  admitted  that  the  deed  was  in- 
tended as  security.^* 

In  an  action  to  redeem  real  property  and  to  have  deeds  and 
other  conveyances  under  which  defendant  claimed  title  declared 
mortgages  and  for  an  accounting  with  respect  to  the  use  and  oc- 
cupation of  the  lands,  the  fact  that  the  defendant  went  into  pos- 
session wrongfully  and  as  a  mere  trespasser  does  not  authorize 
the  court  to  direct  the  computation  of  interest  upon  the  yearly  value 
of  the  use  and  occupation.*^ 

§  697.  The  mortgagee  is  entitled  to  hold  the  entire  pledge  until 
he  receives  payment  of  the  entire  debt  which  it  was  created  to 
secure.*®  The  court  cannot  require  the  surrender  of  a  part  of  the 
lien  on  payment  of  a  part  of  the  debt,  even  for  the  purpose  of 
doing  manifest  equity  to  persons  holding  divided  interests  in  the 
estate  subject  to  the  mortgage,*'^  it  being  said  that  the  holder  of  a 
mortgage  cannot  be  required  to  take  a  sum  less  than  the  whole 
amount  due  and,  upon  the  basis  of  an  apportionment,  to  release 
a  portion  of  the  premises  from  the  lien  of  his  mortgage.** 

So,  where  tenants  in  common  united  in  a  joint  mortgage  for  a 
joint  and  several  debt,  one  of  them  has  no  equity  to  compel  the 
mortgagee  to  receive  half  the  debt,  and  to  proceed  against  his 
co-tenant's  moiety  for  the  collection  of  the  other  half,  although  he 
tenders  a  sufficient  bond  of  indemnity  against  eventual  loss.**  It 
has  been  held  that  a  tenant  in  common  with  the  mortgagee  of  mort- 
gaged premises,  cannot  redeem  from  his  co-tenant  without  paying 
the  whole  amount  due  upon  the  mortgage.*" 

A  grantee  of  a  portion  of  the  mortgaged  property,*^  or  a  judg- 
ment creditor  of  the  owner  of  a  portion  of  it,*^  or  a  junior  lienor 

34Mooney  V.  Byrne,  163  N.  Y.  86;  28   N.   E.   814;    Shearer  v.   Field,   6 

57  N.  E.  163.  Misc.  R.  189;  27  N.  Y.  Supp.  29. 

35  Shelley  V.  Cody,  187  N.  Y.  166;  39  Frost  v.  Bevins,  3  Sand.  Ch. 
79  N.  E.  997.  188.     See   also   Lyon  v.   Robbins,   45 

36  Lamb  v.  Montague,  112  Mass.  Conn.  513;  Crofts  v.  Crofts,  79  Mass. 
352;    Merritt    v.    Hosmer,    11    Gray  (13  Gray)   360. 

(Mass..)   276.  40  Merritt    v.    Hosmer,    77    Mass. 

37  Shearer  v.  Field,  6  Misc.   189;       (11  Gray)  276. 

27  N.  Y.  Supp.  29;   Johnson  v.  Can-  41  Boqut     v.     Coburn,     27     Barb, 

dage,   31    Me.   28;    Smith   v.   Kelley,  230.     See   also   Andreas   v.   Hubbard, 

27  Me.  237;   Mullanphy  v.   Simpson,  50   Conn.   351;    Smith  v.  Kelley;    27 

4  Mo.  319.  Me.    237;    46   Am.    Dec.    595. 

38  Coffin  V.  Parker,  127  N.  Y.  117;  42  Franklin    v.    Gorham,    2    Day 

(Conn.)    142;  2  Am.  Dee.  86. 
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by  mortgage  of  a  portion  of  it,'**  must  pay  the  entire  debt  in  order 
to  redeem  if  the  mortgagee  requires  such  payment. 

Where  one  purchases  land  incumbered  by  two  mortgages,  each 
on  an  undivided  half,  and  assumes  both  as  part  of  the  purchase 
money,  he  cannot  redeem  one  without  redeeming  the  other,  because 
such  an  agreement  consolidates  the  mortgages.**  Where,  however, 
the  owners  of  a  mortgage  covering  several  parcels  of  land,  have 
acted  collusively  and  fraudulently  with  others  in  procuring  a  fore- 
closure of  prior  mortgages  upon  some  of  the  parcels,  for  the  pur- 
pose of  destroying  the  lien  of  the  later  mortgage  upon  them,  a 
judgment  authorizing  the  redemption  upon  payment  of  the  balance 
due  less  the  proportionate  share  chargeable  to  the  parcels  sold,  is 
proper.*' 

§  698.  Mortgagee  protected  against  redemption  of  entire  estate. 
— The  rule  which  reqiiires  the  entire  debt  to  be  paid  as  a  con- 
dition for  the  release  of  any  part  of  the  mortgaged  premises  from 
the  lien  of  the  mortgage  is  for  the  protection  of  the  mortgagee. 
It  may  be  waived  by  him,  and  by  his  voluntary  release  he  may  dis- 
charge his  lien  from  any  part  of  the  property  if  he  will,  as  against 
the  other  parties  in  interest,  deduct  from  his  claims  an  amount 
which,  under  the  special  facts  of  the  case,  is  adjudged  to  be  equi- 
table.*® And  if  the  mortgagee  has  any  equities  which  require  for 
their  protection  that  he  shall  resist  redemption  as  to  any  part  of 
the  mortgaged  estate,  he  may  enforce  the  mortgage  as  against  the 
balance  for  its  equitable  share,  or  he  can  defeat  an  attempt  on  the 
part  of  the  owner  or  subsequent  lienor  on  a  part  of  the  property  to 
redeem  from  the  whole  lien.  Thus,  where  the  mortgagee  also  holds 
by  grant  or  estoppel  an  interest  in  the  equity  of  redemption,  he 
may  require  that  only  the  specific  portion  of  the  estate  owned  by 
the  person  seeking  redemption  shall  be  discharged  of  the  lien  on 
payment  of  an  equitable  portion  of  the  debt.  Where  several  per- 
sons were  entitled  to  redeem,  but  the  rights  of  some  of  them  were 
barred  by  the  statute  of  limitations,  those  whose  rights  were  not 
barred  were  permitted  to  redeem  their  shares  by  paying  their  pro- 
portion of  the  debt  secured  by  the  mortgage.*'^     So,  the  owner  of 

43  Dick  V.  Livingston,  2  How.  N.  45  Coffin  v.  Parker,  127  N.  Y.  117; 
S.  10.     See  also  Spurgin  v.  Adamson,      28  N.  E.  814. 

62  Iowa,  661;   18  N.  W.  293;   Street  46  See  ante,  §§  401  to  408. 

V.  Beal,  16  Iowa,  68.  47  Fogal   v.    Pirro,'   17    Abb     113- 

44  Wells  V.  Tucker,  57  Vt.  223.  10  Bosw.  100.  "  ' 
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a  portion  of  the  mortgaged  property,  not  made  a  party  to  a  fore- 
closure under  which  the  mortgagee  purchased  the  balance,  was  held 
entitled  to  redeem  his  land  by  paying  a  fair  share  of  the  debt.** 
And  the  same  principle  has  been  applied  where  a  junior  mortgagee 
of  a  part  of  the  estate  has  sought  to  redeem  from  the  previous  mort- 
gage, and  the  mortgagee  elected  to  require  that  only  that  part  be 
redeemed.*®  And  where  the  mortgagee  has  foreclosed  a  portion  of 
the  premises  and  acquired  title  to  it,  he  can  insist  that  the  owner 
of  the  remainder  shall  redeem  his  land  only,  by  paying  the  amount 
of  the  debt  with  which  he  is  equitably  chargeable.^" 

§  699.  Other  claims  of  mortgagee ^Where  the  mortgagee  has  ex- 
pended moneys  in  protecting  the  property  against  prior  incum- 
brances, redemption  can  only  be  made  by  paying  these  disburse- 
ments in  addition  to  the  original  debt.®^ 

But  where  the  mortgagee  holds  another  debt  of  the  mortgagor, 
not  secured  by  lien  upon  the  property,  he  cannot  require  payment 
of  this  as  a  condition  for  permitting  redemption  from  the 
mortgage.  ^^  And  a  mortgage  lien  may  be  discharged  without 
paying  junior  liens  on  the  same  premises  also  held  by  the  mort- 
gagee.**^ 

We  have  already  seen  that  the  English  doctrine  of  "  tacking  " 
has  never  been  approved  in  this  State,  and  that  it  has  been  held  to 
be  inconsistent  with  our  recording  acts.^* 

§  700.  Remedy  of  a  part  owner. — A  person  who  has  redeemed  an 
entire  estate  to  protect  an  interest  in  only  a  part  of  it,  will  be  sub- 
rogated to  the  rights  of  the  mortgagee  for  his  indemnity,  and  may 
enforce  the  lien  as  against  the  persons  and  property  who  ought 
equitably  to  contribute.     The  mortgage  will  then  be  apportioned  as 

48  Green  v.  Dixon,  9  Wis.  532.  also  McSorley  v.  Larissa,   100  Mass. 

49Kirkham    v.    Dupont,     14    Cal.  270;  Davis  v.  Winn,  2  Allen  (Mass.) 

559;  Grattan  v.  Wiggins,  23  Cal.  16;  111;  Harper's  Appeal,  64  Pa.  St.  315; 

Funk  V.  Murphy,  21  Cal.  108;  Martin  Morrison  v.  Robinson,  31  Pa.  St.  159; 

V.  Kelley,  59  Miss.  652.  Pose  v.  Watson,  10  H.  L.  Cas.  672; 

SOFogal  V.   Pirro,   10  Bosw.   100;  1  White  &  Tud.  Lead  Cas.   (5th  Ed.) 

Dukes     V.     Turner,     44     Iowa,     575;  362,  366;  Saunders  v.  Hooper,  6  Bea v. 

Dooley  v.  Potter,  140  Mass.  49 ;  2  N.  246. 

E.    935;    George   v.   Wood,    11    Allen  52  Burnet  v.   Denniston,   5   Johns. 

(Mass.)   41.  Ch.   35.     See  also  Bacon  v.   Cottrell, 

51  Madison  Av.  Bap.  Ch.  v.  Oliver  13  Minn.  194;  ante,  §  385. 
St.  Bap.  Ch.,  73  N.  Y.  82,  95 ;  Bene-  53  Haines  v.  Beach,  3  Johns.  Ch. 

diet  V.  Oilman,  4  Paige,  58;   Bell  v.  459,   466. 
The  Mayor,  etc.,   10  Paige,  49.    See  54:  Ante,  §  292. 
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justice  may  require.'^  This  may  be  done  without  any  formal  as- 
signment, but  an  assignment  will  sometimes  be  required  from  the 
mortgagee.^* 

§  701.  Contribution  among  parties  entitled  to  redeem — ^Where  two 
persons  purchase  separate  parcels  of  a  lot  of  land  previously  mort- 
gaged, and  one  of  them  afterward  pays  more  than  his  share  of  the 
mortgage  money,  he  may  call  on  the  other  for  contribution  for  his 
share.®^  In  computing  the  amount  that  each  share  should  bear 
of  the  common  burden,  the  value  of  each  part  as  of  the  date  of  the 
mortgage,  exclusive  of  improvements  since  added  by  either  party,  is 
the  controlling  test.®^ 

The  numerous  cases  where  the  holders  of  portions  of  the  equity 
of  redemption  are  not  equitably  bound  in  equal  degrees  to  dis- 
charge the  lien,  have  been  considered  in  another  chapter  of  this 
work."® 

•  §  702.  Who  is  entitled  to  an  assignment. — ^Where  the  person  re- 
deeming from  the  mortgage  is  not  primarily  liable  for  the  pay- 
ment of  the  .mortgage  debt,  and  where  he  redeems  either  because  of 
his  liability  'as  surety,  or  because  he  holds  an  interest  in  the  mort- 
gaged premises  which  the  foreclosure  of  the  mortgage  would  destroy, 
he  is  entitled  to  be  subrogated  to  the  rights  and  to  occupy  the  posi- 
tion of  the  creditor  from  whom  he  redeems.®"  A  person  so  redeem- 
ing may  enforce  the  security  against  the  person  and  the  fund  pri- 
marily liable  without  any  assignment,'^  ^  but  there  are  cases  where  an 
assignment  is  necessary  in  order  to  furnish  complete  protection  to 
the  person  who  advances  the  money  due  upon  the  mortgage.  Such  a 
case  would  arise  where  payment  of  a  mortgage  is  made  by  the  holder 
of  a  junior  incumbrance,®^  for  the  rights  of  the  person  redeeming 
would  be  likely  to  be  divested  by  the  sale  of  the  property  to  a 
bona  fide  purchaser  if  the  mortgage  were  cancelled  upon  the  record. 

55  Andreas  v.  Hubbard,   50   Conn.  59  Ante,   Chap.   IX. 

351;  Lyon  v.  Robbing,  45  Conn.  513;  60  Averill  v.   Taylor,   8   N.   Y.    (4 

Smith  V.  Kelley,  27  Me.  237 ;  Allen  v.  Seld. )  44.     See  surra,  §  472. 

Clark,   17   Pick.    (Mass.)    47;   Gibson:  61  Brainard  v.  Cooper,  10  N.  Y.  (6 

V.  Crahore,  5  Pick  (Mass.)   152;  Till-  Seld.)     356;     Silver    Lake    Bank    v. 

inghast  v.  Frye,  1  R.  J.  53.  North,  4  Johns.  Ch.  370;  Dale  v.  Mc- 

56  See  supra,  §§  702  to  707.  Evers,  2  Cow.  118;  McLean  v.  Towle, 

57  Sawyer  v.  Lyon,  10  Johns.  32;  3  Sandf.  Ch.  119;  Burnet  v.  Dennis- 
Stevens  V.  Cooper,  1  Johns.  Ch.  425.  ton,  5  Johns.  Ch.  35. 

58  Stevens  v.  Cooper,  1  Johns.  Ch.  62  Lamb  v.  Jeffrey,  41  Mich.  719  • 
425.  3  N.  W.  204.                                  "         ' 


§  703.]  EEiDEMPTIOlT.  551 

In  such  cases,  that  Is  to  say,  ■where  a  party  in  a  position  or  with 
an  interest  which  gives  him  a  right  to  redeem  a  mortgage,  is  also  in 
effect  surety,  or  can  be  regarded  as  surety  for  the  mortgage  debt, 
then,  on  paying  the  mortgage  debt,  he  is  entitled  to  an  assignment, 
not  only  of  the  mortgage,  but  also  of  any  bond  or  other  instrument 
evidencing  the  debt,  provided  that  the  person  redeeming  has  some 
right  or  equity  which  will  not  be  entirely  protected  without  such  as- 
signment.®' 

§  703.  Examples. — ^A  purchaser  of  the  equity  of  redemption  from 
a  husband  by  a  conveyance  in  which  the  wife  did  not  join,  is  en- 
titled upon  paying  the  mortgage  to  an  assignment  to  protect  him 
from  the  inchoate  right  of  dower  of  the  wife,***  and  a  dow- 
ress  in  the  equity  of  redemption  is  also  entitled  to  an  assign- 
ment which  will  protect  her  from  the  inequitable  demands  of  the 
heir.®* 

Where  it  was  made  to  appear  that  the  equity  of  redemption  be- 
longed to  a  wife  who  had  tendered  the  debt  and  costs  with  a  de- 
mand for  an  assignment,  and  that  the  mortgage  was  being  foreclosed 
in  the  interest  of  her  husband,  between  whom  and  her  various  suits 
were  pending  in  relation  to  the  property,  the  action  to  foreclose  was 
stayed  upon  a  motion.®® 

A  junior  lienor  has  a  right  to  an  assignment  of  a  prior  mortgage 
which  is  being  enforced  to  his  prejudice,  on  paying  the  amount  due 
upon  it,  and  the  mortgagor  cannot  tack  still  later  liens.®  ^ 

The  offer  of  a  junior  lienor  to  pay,  coupled  with  a  demand  for  an 
assignment,  does  not  discharge  the  lien  of  the  mortgage.  Such  a 
tender  must  be  absolute  and  unconditional,  and  cannot  be  made  by 
any  one  other  than  the  owner  of  the  equity  of  redemption.®^     If 

63  Pardee  v.  Van  Anken,  3  Barb.  44;   Cole  v..  Malcolm,  66  N.  Y.  363; 

534;  Johnson  v.  Zink,  51  N.  Y.  333,  Twombley  v.  Cassidy,  82  N.  Y.  155; 

affi'g  52  Barb.  396;  Cherry  v.  Monro,  Frost  v.  Yonkers  Savings  Bank,  70  N. 

2    Barb.    Ch.    618;     Speiglemeyer    v.  Y.  553;  Welling  v.  Eyerson,  94  N.  Y. 

Crawford,   6  Paige,  957;    Rosevelt  v.  98. 

Bank   of   Niagara,   Hopk.   579,   affi'd  64  Piatt  v.  Brick,  35  Hun.   121. 

9  Cow.  409;   Burnet  v.  Denniston,  5  65  Bayles  v.  Huated,  40  Hun,  376. 

Johns,  Ch.  35;  Tompkins  v.  Seely,  29  66  Foster  v.  Hughes,  51   How.  Pr. 

Barb.  212;  Brainard  v.  Cooper,  10  N.  20;  Bayles  v.  Husted,  40  Hun,  376. 

Y.    (6  Seld.)    356;   McLean  v.  Tomp-  67  Frost  v.  Yonkers  Savings  Bank, 

kins,  18  Abb.  24;  Dauchy  v.  Bennett,  70  N.  Y.  553. 

7  How.  Pr.  375 ;  Jenkins  v.  The  Con-  68  Frost  v.  Yonkers  Savings  Bank, 

tinental   Ins.   Co.,   12   How.   Pr.   66;  70  N.  Y.  553;  Day  v.  Strong,  29  Hun, 

Averill  v.  Taylor,  8  N.  Y.   (4  Seld.)  505. 
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the  person  desiring  the  assignment  wishes  to  escape  payment  of 
interest,  he  must  bring  the  money  tendered  into  court.®^ 

The  assignment  may  properly  be  ordered  to  be  made  not  directly 
to  the  person  whose  rights  are  to  be  protected  by  it,  but  to  a  person 
nominated  by  him.'^° 

§  704.  Distinction  between  redemption  and  subrogation — It  was 
said  by  GEroLEY,  J.,  in  Pardee  v.  Van  Anken  (3  Barb.  534),  that 
the  right  to  an  assignment  springs  directly  from  the  right  of  re- 
demption, but  this  statement  has  been  sharply  criticised.'^  ^  Indeed, 
in  strictness,  the  right  of  redemption  and  of  subrogation  by  law 
is  inconsistent  with  the  right  to  an  assignment  of  the  debt,  and  of 
the  evidence  of  the  debt,  so  far  or  inasmuch  as  the  assignment  as- 
sumes the  continued  existence  of  the  debt,  and  the  subrogation  by 
law  assumes  its  payment.''^  The  right  to  an  assignment  springs 
rather  from  the  necessity  of  the  assignment  to  the  protection  of 
some  right  of  the  person  redeeming,  and  it  does  not  necessarily  fol- 
low that  a  person  has  the  right  to  an  assignment  because  he  has 
the  right  to  redeem.''^ 

§  705.  When  assignment  may  be  refused The  right  to  compel 

the  holder  of  a  mortgage  to  accept  or  receive  payment  of  it  after 
it  is  due  and  payable,  does  not  carry  with  it  the  right,  upon  such 
redemption,  to  an  assignment  of  the  mortgage  and  of  the  bond  or 
other  instrument  evidencing  the  mortgage  debt,  or  of  either,  un- 
less the  redeeming  party  has  the  position  of  surety,  or  can  be  re- 
garded as  surety  for  the  mortgage  debt.'^*  A  mortgagor  who  still 
owns  the  mortgaged  premises,  could  not  demand  an  assignment  of 
the  mortgage  to  aid  him  in  defeating  the  claims  of  a  junior  in- 
cumbrancer. So,  too,  where  the  land  is  the  primary  fund  for  the 
payment  of  the  mortgage  debt,  a  person  who  has  acquired  the  equity 
of  redemption  may  redeem,  but  he  has  no  right  to  demand  an  as- 

GODay   v.    Strong,    29    Hun,   505;  73  Dauchy  v.  Bennett,  7  How.  Pr. 

Tuthill  V.  Morris,  81  N.  Y.  94.     See  375;  Jenkins  v.  The  Continental  Ins. 

supra,  §  400.  Co.,   12  How.  Pr.  66;   Vandercook  v. 

70Twombley  v.  Casaidy,  82  N.  Y.  The    Cohoes    Savings    Institution,    5 

155;  Johnson  v.  Zink,  51  N.  Y.  333,  Hun,    641;     Ellsworth    v.    Lockwood, 

affi'g  52  Barb.  396.  42  N.  Y.  89;   Frost  v.  Yonkers  Sav- 

71  Dauchy  v.  Bennett,  7  How.  Pr.  inga  Bank,  70  N.  Y.  553,  rev'g  8  Hun, 
375;    Ellsworth  v.  Lockwood,   42  N.  26. 

Y.  89.  74  Ellsworth  v.   Lockwood,   42  N. 

72  Per    Sutherland,    J.,    in    Ells-      Y.  89,  99. 
worth  V.  Lockwood,  42  N.  Y.  89,  97. 
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signmentJ®  But  a  mortgagor  who  has  conveyed  the  mortgaged 
premises  subject  to  the  mortgage,  and  who  is  afterward  compelled 
to  pay  the  debt,  is  entitled  to  be  subrogated  to  the  rights  of  the 
mortgagee,  so  that  he  may  resort  to  a  sale  of  the  land  for  his  own 
indemnity,  and  he  may  compel  an  assignment  to  himself  or  even 
to  a  third  person,  who  would  then  become  a  trustee  for  hhaJ^ 

§  706.  The  owner  of  a  junior  mortgage  not  yet  due,  who  alleges 
nothing  in  his  bill  showing  that  it  is  in  any  manner  necessary 
for  his  protection,  or  for  the  preservation  of  the  security  he  holds, 
cannot  compel  an  assignment  of  a  prior  mortgage.  If  the  first 
mortgagee  was  requiring  that  his  debt  should  be  paid,  or  was  pro- 
ceeding to  foreclose ;  or  if  he  or  the  mortgagor,  or  both,  were  doing 
anything  whatever,  or  were  about  to  do  anything,  which  could 
operate  to  make  the  second  mortgage  any  less  secure  or  available 
than  it  was  at  the  moment  the  holder  of  the  latter  received  it  as 
security,  he  might  with  propriety  and  equity  call  upon  the  court  not 
only  to  suffer  him  to  redeem,  but  to  compel  an  assignment  of  such 
first  mortgage  to  him  for  his  protection.  Slight  grounds  to  ap- 
prehend loss  would  be  sufficient  to  warrant  a  prayer  for  an  as- 
signment ;  and  if  it  appeared  that  the  property  was  depreciating  in 
value,  or  that  it  was  not  kept  in  repair,  or  that  the  junior  mort- 
gagee had  received  his  mortgage  without  actual  knowledge  of  the 
existence  of  the  first  mortgage,  or  upon  an  express  agreement,  or 
even  a  plain  duty  on  the  part  of  the  mortgagor  to  pay  off  the 
first  incumbrance  when  it  became  due,  so  as  to  render  the  second 
mortgage  available  for  any  ulterior  purposes  had  in  view  at  the 
time  of  its  delivery,  the  court  should,  in  any  of  these  cases,  as 
well  as  in  others  where  it  is  necessary  for  the  protection  of  the 
junior  incumbrancer,  grant  him  such  relief.  But,  upon  the  merely 
naked  statement  that  he  holds  a  mortgage  on  the  equity  of  redemp- 
tion, conditioned  for  a  future  payment  not  yet  due,  he  makes  no 
case  calling  for  the  interference  of  a  court  of  equity.'''^  The  sub- 
rogation and  assignment  are  ordered  to  protect  the  junior  incum- 
brancer, and  not  to  enable  him  to  persecute  the  mortgagor.     Where 

75  Dauohy  v.  Bennett,  7  How.  Pr.  77  Per  Woodbutf,  J.,  in  Jenkins 
375;  McKinstry  v.  Curtis,  10  Paige,  v.  The  Continental  Ins.  Co.,  12  How. 
503.  See  also  Handley  v.  Munsell,  Pr.  66,  71 ;  Frost  v.  Yonkers  Savings 
109  111.  362.  Bank,  70  N.  Y.  553.     See  also  Bige- 

76  Johnson  v.  Zink,  52  Barb.  396,  low  v.  Cassedy,  26  N.  J.  Eq.  557. 
affl'd  51  N.  Y.  333;  Twombley  v.  Cas- 

sidy,  82  N.  Y.  155. 
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the  holder  of  a  junior  recorded  mortgage  is  not  impleaded  in  fore- 
closure proceedings,  the  purchaser  occupies  towards  him  the  posi- 
tion of  a  mortgagee  in  possession  from  whom  the  junior  mortgagee 
is  entitled  to  redeem.'^® 

§  707.  How  the  mortgagee  may  be  compelled  to  execute  an  as- 
signment.— If  an  assignment  be  desired  on  the  payment  of  a  mort- 
gage, the  party  desiring  such  assignment  should,  in  order  to  save 
costs,  couple  the  demand  for  an  assignment  with  a  formal  tender  of 
the  amount  due,  and  merely  saying  that  he  will  make  the  payment, 
and  thereupon  paying  the  money  into  court,  will  not  stay  the  pro- 
ceedings of  the  mortgagee  or  impair  his  claim  for  interest  and 
costs.''^ 

Where  the  mortgage  is  being  foreclosed,  the  application  for  an 
assignment  may  be  made  in  the  foreclosure  proceedings  without 
bringing  a  new  action  for  that  purpose. *°  In  such  a  case  the 
proper  practice  would  be  for  the  defendant  to  offer  to  pay  the 
amount  due  upon  the  mortgage  and  such  costs  as  he  may  think 
proper,  and  ask  for  an  assignment.  Upon  refusal  by  the  mortgagee 
to  accept  the  amount,  he  may  apply  to  the  court  upon  motion,  when 
the  amount  of  costs  will  be  fixed  and  determined.  The  right  to 
costs  in  an  equity  suit  is  not  absolute,  and  a  formal  tender  cannot 
therefore  be  made  after  the  commencement  of  an  action,  until  the 
court  has  determined  what  they  shall  be.®^ 

§  708.  Taxes  paid  by  mortgagee. — The  same  general  principle 
which  protects  a  subsequent  incumbrancer  in  paying  a  prior  mort- 
gage will  also  protect  a  mortgagee  in  paying  taxes  on  the  mortgaged 
premises,  if  such  payment  is  necessary  to  preserve  his  security ;  ®* 
or  in  paying  a  valid  assessment  for  a  public  improvement ;  ®*  or  in 
paying  rent  on  a  perpetual  lease  in  fee  and  to  preserve  his  se- 
curity ;  ®*  or  in  satisfying  an  execution  upon  a  prior  judgment.*" 

78  Taylor  v.  Colville,  20  App.  Div.  F.  Ins.  Co.  v.  Pell,  2  Edw.  631 ;  Kort- 
581;  47  N.  Y.  Supp.  267.  right  v.  Cady,  23  Barb.  490;   Robin- 

79  Hornby  v.  Cramer,  12  How.  son  v.  Ryan,  25  N.  Y.  320.  See  also 
Pr.  400.  Plumb  v.  Robinson,  13  Ohio  St.  304. 

SOTwombley  v.  Cassidy,  82  N.  Y.  83  Rapelye  v.  Prince,  4  Hill,  119; 

155;   Bayles  v.  Husted,  40  Hun,  376.  Dale  v.   McEvers,   2   Cow.    118;    Bre- 

81  Bartow   v.    Cleveland,    16   How.  voort  v.  Randolph,  7  How,  Pr.  398. 
Pr.  364;  Pratt  v.  Ramsdell,  16  How.  84  Robinson    v.    Ryan,    25    N.    Y. 
Pr.  59;  Thurston  v.  Marsh,  14  How.  320. 

Pr.  572.  85  Silver  Lake   Bank  v.   North,   4 

82  Faure   v.    Winans,    Hopk.    283 ;       Johns.  Ch.  370. 
Burr  V.  Veeder,  3  Wend.  412;   Eagle 
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Ah  assignment  of  either  the  tax,  assessment,  rent,  or  judgment  is 
not  necessary  to  enable  the  mortgagee  to  recover;  in  fact,  if  he 
should  take  an  assignment,  he  could  not  recover  for  the  amount 
paid,  under  the  mortgage.  If  he  should  purchase  at  a  tax  sale, 
this  would  not  be  a  payment  of  the  tax  so  as  to  enable  him  to  re- 
cover under  a  stipulation  on  the  part  of  the  mortgagor  or  on  his 
general  legal  obligation,  to  repay  any  money  paid  for  taxes.  The 
mortgagee  by  such  purchase  vi^ould  acquire  a  new  lien  upon  the 
premises  which  he  might  enforce,  but  he  would  do  so  independent 
of  his  mortgage  security.^'^ 

§  709.  Redemption  after  a  defective  foreclosure The  object  of 

foreclosure  is  to  extinguish  the  right  of  redemption,  and  if  a  per- 
son holding  any  interest  in  or  lien  upon  the  mortgagor's  title  has 
not  been  made  a  party  to  the  foreclosure  proceedings  his  right  to 
redeem  will  remain ;  ^''  and  the  purchaser,  in  such  a  case,  will 
stand  as  to  such  person  as  the  assignee  of  the  mortgage,  even  though 
the  purchase  was  made  for  a  smaller  sum.^* 

If  a  junior  mortgagee  be  not  made  a  party  to  the  foreclosure,  he 
may  either  redeem  or  foreclose.  If  he  elects  to  foreclose  he  must 
make  the  purchaser  under  the  prior  mortgage  a  party  to  his  proceed- 
ings, and  he  may  then  have  the  property  sold ;  the  amount  due  on 
the  prior  mortgage  would  be  paid  to  the  purchaser,  the  junior  mort- 
gage would  next  be  satisfied,  and  any  surplus  would  be  paid  to  the 
purchaser  under  the  first  foreclosure.^^  The  junior  mortgagee 
would  not  be  obliged  to  pay  the  costs  of  the  previous  foreclosure  if 
he  should  redeem,  nor  if  he  forecloses  can  those  costs,  as  against 
him,  be  treated  as  a  charge  upon  the  land.*" 

86  Williams  v.  Townsend,  31  N.  Y.  Iowa,  123;  17  N.  W.  432;  Hunt  v. 
411.  Makemson,  56  Tex.  9. 

By  Laws  of   1826,  c.  524,  a  mort-  88  Haines  v.  Beach,   3  Johns.   Ch. 

gagee  was  authorized  to  redeem  from  459;   Jackson  v.  Bowen,  7   Cow.   13 

a    sale    under    an    execution.     Upon  VrOom    v.    Ditmas,    4    Paige,     526 

such     redemption     he     acquired     the  Benedict    v.    Oilman,    4    Paige,    58 

right  of  the  original  purchaser,  or  was  Vanderkemp    v.    Shelton,     11    Paige 

substituted  as  a  purchaser  from  any  28;  Robinson  v.  Eyan,  25  N.  Y.  320 

other  creditor  who  had  previously  re-  Gage    v.    Brewster,    31    N.    Y.    218 

deemed.  Winslow    v.    Clark,    47    N.    Y.    261 

Laws    of    1885,    c.    427,    §    76,    as  Winebrener  v.  Johnson,  7  Abb.  N.  S 

amended  by  Laws  of  1870,  c.  280.   See  202;    Collins  v.  Eiggs,   14  Wall.    (U. 

Becker  v.  Howard,  66  N.  Y.  5,  affi'g  S.)   491. 

4  Hun,  359.  89  Vanderkemp     v.      Shelton,      11 

87  Grandin  v.  Hernandez,  29  Hun,  Paige,  28. 

399.    See  also  Newell  v.  Pennick,  62  90  Gage  v.  Brewster,  31  N.  Y.  218, 
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But  he  miist  pay  costs  of  the  action  to  redeem  unless  the  de- 
fendant improperly  resists.®^ 

§  710.  When  an  action  to  redeem  is  barred  by  the  statute  of 
limitations. — The  Code  of  Civil  Procedure  provides  that  an  action 
to  redeem  real  property  from  a  mortgage  with  or  without  an  ac- 
count of  rents  and  profits,  may  be  maintained  by  the  mortgagor 
or  those  claiming  under  him,  against  the  mortgagee  in  possession 
or  those  claiming  under  him,  unless  he  or  they  have  continuously 
maintained  an  adverse  possession  of  the  mortgaged  premises  for 
twenty  years  after  the  breach  of  a  condition  of  the  mortgage  or  the 
non-fulfillment  of  a  covenant  therein  contained.®^  Such  possession 
must  have  been  "  adverse "  in  the  ordinary  sense  in  which  that 
term  is  used  in  the  Code,  in  order  to  limit  the  time  in  which  to 
bring  such  an  action.  Apparently  the  statute  does  not  begin  to 
run  while  a  mortgagee  is  lawfully  in  possession  as  such,  but  only 
when,  by  some  act  of  his,  he  assumes  to  treat  the  land  as  his  ab- 
solute property.®^  A  mere  taking  possession  under  an  assignment 
of  a  mortgage,  without  some  visible  and  notorious  act  in  hostility 
to  the  title  of  the  mortgagor,  is  insufficient  fo  show  such  an  adverse 
possession.®* 

Payments  of  interest  by  a  grantee  of  a  part  of  the  premises  who 
,  assumes  the  mortgage  will  not  prevent  the  running  of  the  statute 
as  to  the  mortgagor  and  the  remaining  portion  of  the  premises.®^ 
Where  the  owner  of  part  of  the  equity  of  redemption  is  not  made  a 
party  in  foreclosure,  he  or  his  heirs  have  twenty  years  thereafter  in 
which  to  bring  their  action  to  redeem.^®  The  twenty  year  period 
may  be  extended  not  more  than  one  year  by  reason  of  infancy  nor 
more  than  five  years  by  reason  of  insanity  or  imprisonment.®'' 

This  was  a  change  from  the  rule  under  the  previous  Code  of 
Procedure,  under  which  it  was  held  that  an  action  to  redeem  from 

rev'g  30  Barb.  387;  Benedict  v.  Gil-  Y.    166;    41    St.   Rep.   419,   affi'g   38 

man,  4  Paige,  58;  Vroom  v.  Ditmaa,  St.  Eep.  714. 

4    Paige,    526;    Belden   v.    Slade,    26  94  Maurhoffer     v.     Mittnaclit,     12 

Hun,  635.  Misc.  R.  585;  34  N.  Y.  Supp.  439;  24 

91  Belden  v.   Slade,  26  Hun,  635;  Civ.  Proc.  R.  420. 

Day  V.  Strong,  29  Hun,  505.  95  Boughton   v.    Harder,    46    App. 

92  Code  of  Civ.  Proc.  §  379.  Div.  352 ;  61  N.  Y.  Supp.  574. 

93  Becker  v.  McCrea,  193  N.  Y.  96  Shriver  v.  Schriver,  86  N.  Y. 
423;    86   N.   E.   463,   rev'g   119   App.  575,  affi'g  12  Wkly.  Dig. '328. 

Div.  56;    135  N.  Y.  Supp.  704.     See  97  Messinger  v.   Foster,    115   App. 

Landon  et  al.  v.  Townshend,  129  N.      Div.   689;    101  N.  Y.  Supp.  387,  de- 
cided under  §  396,  Code  of  Civ.  Proc. 
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a  mortgage  was  a  purely  equitable  remedy,  and  that  such  an  action 
must  be  commenced  within  ten  years  after  the  cause  of  action 
shall  have  accrued.®* 

§  711.  The  right  of  action  accrues,  and  the  statute  of  limitations 
begins  to  run,  not  when  the  money  secured  by  the  mortgage  be- 
comes due,  but  when  the  defendants  or  their  grantors  entered  into 
possession  claiming  title. ^  Where  a  wife  did  not  join  in  her  hus- 
band's purchase-money  mortgage  and  is  not  made  a  party  to  the 
foreclosure  thereof,  she  is  not  entitled  to  dower  upon  his  death, 
as  against  the  mortgagee.^  Her  remedy  is  by  an  action  to  redeem 
and  her  right  accrues  when  the  foreclosure  sale  is  made  whether 
the  husband  is  then  living  or  not.^ 

It  has  been  said  that  as  against  the  right  of  a.  remainderman  to 
redeem  from  a  mortgagee  who  is  in  possession  of  the  land  under 
the  owner  of  a  precedent  estate,  the  statute  will  not  begin  to  run 
until  the  precedent  estate  is  determined.*  Until  that  happens,  the 
possession  of  the  mortgagee  is  lawful  independent  of  the  mortgage. 

§  712.  Where  several  persons  are  entitled  to  redeem,  but  the 
rights  of  some  of  them  are  barred  by  the  statute  of  limitations,  those 
whose  rights  are  not  barred  may  redeem  their  share  by  paying 
their  proportion  of  the  debt  secured  by  the  mortgage.® 

Length  of  time  is  no  bar  to  a  fraud,  or  to  redemption  of  a  mort- 
gage where  the  mortgagee  has  treated  it  all  the  time  as  a  mortgage, 
or  where  it  was  originally  agreed  that  he  was  to  enter  and  keep 
possession  until  he  was  paid  out  of  the  profits.®  Nor  will  a  mere 
constructive  possession  be  sufficient.  It  is  necessary  that  there 
shall  be  an  actual  and  continued  possession  for  the  period  named 
in  the  statute,'^  and  that,  too,  under  a  claim  of  absolute  ownership.® 

§  713.  Admissions  by  mortgagee. — If,  during  the  time  of  his 
possession,  the  mortgagee  has  assigned  his  interest  in  the  land,  and 

98  Code  of  Procedure,  §  97;  Miner  4  Fogal  v.  Pirro,   17  Abb.  113;    10 

V.  Beekman,   50   N.  Y.   337;    Hubbell  Bosw.  100. 

V.  Sibley,  50  N.  Y.  468;   Peabody  v.  5  Fogal  v.  Pirro,  17  Abb.   113;    10 

Eoberts,  47  Barb.  91.  Bosw.  100. 

1  Miner  v.  Beekman,  50  N.  Y.  337 ;  6  Marks  v.  Pell,  1  Johns.  Ch.  594. 
Hubbell  V.  Sibley,  50  N.  Y.  468.  See  7  Moore  v.  Cable,  1  Johns.  Ch. 
Peabody  v.  Eoberts,  47  Barb.  91.  385;  Slee  v.  Manhattan  Co.,  1  Paige, 

2  See  ante,  §  637.  48. 

3  McMichael  v.  Russell,  68  App.  8  Miner  v.  Beekman,  50  N.  Y.  337; 
Div.  109;  74  N.  Y.  Supp.  212.  Demarest  v.  Wynkoop,  3  Johns.  Ch. 

129. 
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has  described  it  as  a  mortgage,  this  is  evidence  that  the  mortgage  is 
redeemable ;  and,  although  the  mortgagor  was  not  a  party  to  the 
transaction,  he  may  avail  himself  of  the  evidence  which  it  affords  of 
the  nature  and  extent  of  the  mortgagee's  interest  and  claim.* 

The  commencement  of  a  proceeding  to  foreclose,  whether  by 
action  or  by  a  sale  under  a  power,  is  an  admission  of  the  existence 
of  a  right  of  redemption,  since  it  would  be  a  contradiction  in  terms 
to  undertake  to  bar  or  foreclose  a  right  which  has  no  existence.  If 
a  mortgagee,  who,  having  held  the  possession  of  the  mortgaged 
estate  for  so  long  that  his  possession  has  ripened  into  a  title,  give 
notice  of  a  sale  under  the  statute  regulating  foreclosures  by  adver- 
tisement, this  amounts  to  an  admission  that  he  holds  the  land  as 
mortgagee  only,  and  as  an  invitation  to  the  mortgagor  and  all  other 
parties  concerned  to  redeem.  The  object  may  be  to  perfect  a  title, 
but  the  thing  actually  done  is  a  very  direct  invitation  to  the  mort- 
gagor to  come  forward  and  pay  the  debt,  the  amount  of  which  must 
be  stated  in  the  notice.  The  mortgagor  may  accept  the  invitation, 
and  if  he  tenders  the  money,  the  proceeding  is  at  an  end.^° 

§  714.  Action  to  remove  mortgage  as  a  cloud. — While  a  right  in 
a  mortgagor  to  redeem  is  barred  after  the  mortgagee  has  been  in 
possession  twenty  years  claiming  title,  this  rule  does  not  apply 
where  the  mortgagor  is  in  possession  and  the  mortgage  remains  a 
cloud  upon  his  title.  It  is  an  acknowledged  branch  of  equity  juris- 
prudence to  remove  clouds  from  titles  at  the  suit  of  the  owner  of 
the  fee;  and  while  the  owner  of  the  fee  continues  liable  to  an 
action  for  the  foreclosure  of  a  mortgage,  or  for  the  payment  of 
any  incumbrance  upon  his  land  which  is  past  due,  he  has  a  con- 
tinuing right  to  the  aid  of  equity  to  determine  the  amount,  if  un- 
certain, and  to  compel  its  discharge  upon  payment,  and  an  action 
to  enforce  this  continuing  right  cannot  be  barred  by  the  statute  of 
limitations.-^^ 

§  715.  Right  to  redeem  lost  by  laches — ^^Ordinarily  the  right  to 
redeem  will  not  be  impaired  or  affected  by  any  lapse  of  time  short 
of  the  period  fixed  by  the  statute  of  limitations.  Even  where  there 
has  been  a  defective  foreclosure  and  the  purchaser  has  entered  into 

9Borst  V.  Boyd,  3  Sandf.  Ch.  501,  affi'g  3  Barb.  305;  Jackson  v.  Slater, 
507.  5  Wend.  295. 

10  Calkins  v.  Isbell,  20  N.  Y.  147,  1 1  Miner    v.    Beekman,    50    N    Y. 

337,  343. 
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possession,  and  has  made  expensive  improvements,  \he  person  hold- 
ing an  interest,  not  cut  off,  which  entitles  him  to  redeem,  may 
thereafter  do  so,  though  only  on  payment  of  an  equivalent  for  the 
betterments  put  upon  the  estate.  ^^  But  in  cases  where  the  regu- 
larity of  the  action  or  special  proceeding  under  which  the  fore- 
closure is  claimed  is  in  dispute,  the  right  to  redeem  may  be  se- 
riously impaired  by  a  lack  of  diligence  in  asserting  it.  Where  the 
foreclosure  is  by  action,  and  the  court  has  acquired  jurisdiction  of 
the  parties,  the  right  to  redeem  will  not  survive  the  sale  because  of 
any  mere  irregularity,  however  gross,  and  the  remedy  must  be 
sought  with  reasonable  promptness  by  an  application  to  the  court 
in  the  suit.^^  And  where  the  foreclosure  is  by  a  sale  under  a 
power  contained  in  the  mortgage,  the  mortgagor,  or  those  claiming 
under  him,  must  assert  their  rights  with  diligence  or  they  will 
lose  them.  In  such  a  case  the  mortgagor  has  been  said  to  stand  in 
the  position  of  a  cestui  que  trust,  who  is  not  allowed  to  wait  to 
see  whether  the  sale  is  or  is  not  an  advantageous  one  before  elect- 
ing whether  to  set  it  aside ;  ^^  and  as  short  a  period  of  neglect  as 
six  years  has  been  said  to  be  sufficient  to  justify  refusing  the 
relief  where  the  foreclosure  was  made  with  the  knowledge  and 
consent  of  the  mortgagor. -^^  Sixteen  years  of  neglect  have  been 
held  to  operate  as  a  bar,'®  as  have  also  thirty-three  years. ■'^ 

12Mickles  v.  Dillaye,  17  N.  Y.   (3  14  Bergen    v.    Bennett,    1    Game's 

Smith)    80;    Wetmore  v.  Roberts,   10  Cas.  1,  20. 

How.  Pr.  51 ;  Fogal  v.  Pirro,  17  Abb.  15  Lants   v.   Crispe,   cited   in   Ber- 

113;     10    Bosw.     100;     Chalmers    v.  gen  v.   Bennett,   1   Caine's  Cas.  21. 
Wright,    5    Robt.    713;     Benedict    v.  16  Bergen    v.    Bennett,    1    Caine's 

Oilman,    4    Paige,    58;     Putnam    v.  Cas.    I;    Mulvey   v.   Gibbons,   87   111. 

Ritchie,  6  Paige,  390;  Miner  v.  Beek-  367. 
man,  50  N.  Y.  337.  ITMcKechnie     v.     McKechnie,     3 

13  Brown  v.  Frost,  10  Paige,  243,  App.  Div.  91;   39  N.  Y.  Supp.  402. 
rev'g  Hoff.  Ch.  41. 
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§  716.  The  proper  remedy  of  the  mortgagor  as  against  the  mort- 
gagee is  by  action  in  the  nature  of  a  suit  in  equity  to  redeem. 
If  anything  is  due  upon  the  mortgage,  this  is  the  only  remedy  of 
the  mortgagor,  for  he  has  no  rights  as  against  the  mortgagee,  ex- 
cept the  rigljt  to  have  his  estate  disincumbered  from  the  lien  on 
payment  of  the  mortgage  debt.  If  the  mortgagee  is  in  possession, 
he  has  a  right  to  retain  possession  until  his  claims  are  entirely 
satisfied,  either  from  the  rents  and  profits  or  otherwise;  and  it 
is  always  proper  for  the  mortgagor  to  call  the  mortgagee  into  court, 
so  that  an  account  may  be  taken  and  a  redemption  had.  If  there 
is  a  dispute  between  the  parties  as  to  whether  any  sum  remains 
owing  upon  the  mortgage,  the  mortgagor  may  allege  it  to  be  en- 
tirely paid,  and  may  demand  judgment  that  it  be  cancelled  and 
discharged  on  that  account,  and  also  that  he  be  allowed  to  redeem, 
if  anything  is  found  to  be  due  tipon  it.*  The  authorities  are  de- 
cisive that  ejectment  will  not  lie  by  a  mortgagor  against  a  mort- 

1  Beach  v.  Cooke,  28  N.  Y.  508. 
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gagee  in  possession  if  the  mortgage  be,  at  law,  subsisting  and  un- 
satisfied.* 

A  mortgagor  has  no  right  to  commence  an  action  for  the  pur- 
pose of  having  his  property  sold.  He  can  sell  his  equity  of  re- 
demption without  the  interference  of  any  court.  If  he  comes  into 
a  court  of  equity  with  a  complaint  against  the  mortgagee,  even 
when  the  latter  is  in  possession,  he  must  offer  to  redeem.  He 
cannot  ask  to  have  the  mortgagee  turned  out  of  possession  and  the 
property  sold  to  pay  the  mortgage  debt.^ 

§  717.  Action  to  redeem  purely  equitable — It  is  easy  to  see  that 
where  the  English  doctrine  prevails,  that  the  mortgage  conveys 
a  legal  title  to  the  mortgaged  premises,  the  right  of  the  mortgagor 
to  an  account  of  the  rents  and  profits  of  the  land  received  by  the 
mortgagee,  is  purely  and  exclusively  of  equitable  cognizance.  At 
law,  the  mortgagee  is  the  owner  of  the  estate,  and  takes  the  rents 
and  profits  in  that  character.  In  equity,  the  mortgagor  is  re- 
garded as  the  owner  until  foreclosure,  and  his  right  to  an  account 
is  incident  to  his  right  of  redemption.*  But  the  necessity  to  re- 
sort to  an  account  in  equity,  in  order  to  have  the  rents  and 
profits  applied  to  the  satisfaction  of  the  mortgage,  is  not  obviated 
by  the  fact  that  here  the  mortgagor  retains  the  legal  title.  The 
mortgagee  in  possession  takes  the  rents  and  profits  in  the  quasi 
character  of  trustee  or  bailiff  of  the  mortgagor.^  They  are  ap- 
plied in  equity  as  an  equitable  set-off  to  the  amount  due  on  the 
mortgage  debt.®  The  law  does  not  apply  them  as  received  to  the 
payment  of  the  mortgage.  It  depends  upon  the  result  of  an 
accounting  upon  equitable  principles,  whether  any  "part  of  the 
rents  and  profits  received  shall  be  so  applied.  The  mortgagee 
is  entitled  to  have  them  applied,  in  the  first  instance,  to  reim- 
burse him  for  taxes  and  necessary  repairs  made  upon  the 
premises;  for  sums  paid  by  him  upon  prior  incumbrances  upon 
the  estate,  in  order  to  protect  the  title,  and  for  costs  in  defending 
it;  and  if  he  has  made  permanent  improvements  upon  the  land, 
in  the  belief  that  he  was  the  absolute  owner,  the  increased  value 

2  Van  Duyne  v.  Thayre,  14  Wend.  4  2  Wash,  on  Real  Prop.,  161,  205; 
233;  Phyfe  v.  Riley,  15  Wend.  248;  Parson  v.  Welles,  17  Mass.  419; 
Pell  V.  Ulmar,   18  N.  Y.    (4  Smith)       Searer  v.  Durant,  39  Vt.  103. 

139;   Chase  v.  Peck,  21  N.  Y.  581.  5  2    Powell    on    Mortgs.,    946  a;    2 

3  Goldsmith  v.  Osborne,  1  Edw.  Ch.      Wash,  on  Real  Prop.,  205. 

560.  6  Ruckman  v.  Astor,  9  Paige,  517. 
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by  reason  thereof  may  be  allowed  him.  So  he  may  be  charged 
with  rents  and  profits  he  might  have  received,  if  his  failure  to 
recover  them  is  attributable  to  his  fraud  or  wilful  default.'^  In 
many  cases  complicated  equities  must  be  determined  and  ad- 
justed before  it  can  be  ascertained  what  part,  if  any,  of  the 
rents  and  profits  received  is  to  be  applied  upon  the  mortgage 
debt.  In  the  absence  of  an  agreement  between  the  parties,  there 
is  no  legal  satisfaction  of  the  mortgage  by  the  receipt  of  rents  and 
profits  by  a  mortgagee  in  possession  to  an  amount  sufiicient  to 
satisfy  it,  and  his  character  as  mortgagee  in  possession  is  not 
divested  until  they  are  applied  by  the  judgment  of  the  court  in 
satisfaction  of  the  mortgage.* 

§  718.  But  if  the  mortgage  be  paid  and  discharged,  so  that  it 
constitutes  no  lien  at  law,  ejectment  would  doubtless  be  a  proper 
remedy;  and  upon  the  ground  that  the  mortgagee  is  only  en- 
titled to  hold  possession  by  virtue  of  his  lien,  and  that  the  lien 
is  destroyed  by  tender,  it  has  been  held  that  upon  a  tender,  after 
default  by  a  mortgagor,  of  the  mortgage  debt,  ejectment  would 
lie  in  his  favor  upon  the  refusal  of  the  mortgagee  to  surrender 
possession.® 

§  719.  Parties  plaintiff  in  actions  to  redeem. — As  in  other  equity 
actions,  all  parties  interested  in  the  controversy,  and  whose  rights 
are  sought  to  be  affected  by  the  judgment,  must  be  brought  be- 
fore the  court  in  an  action  to  redeem  from  a  mortgage.  The 
plaintiff  must  have  some  interest  in,  or  lien  upon,  the  equity  of 
redemption,  or  he  must  be  surety  for  the  mortgage  debt.^"  A 
general  creditor  of  the  mortgagor  cannot  redeem  until  his  claims 
have  ripened  into  a  judgment,  and  have  thus  become  a  specific  lien 
upon  the  property.  ^^ 

If  the  mortgagor  be  dead,  his  heir  or  his  devisee,  if  the  estate 
has  been  devised,  is  the  proper  party  to  redeem,  if  it  be  a  mort- 
gage of  real  estate;  ^^  and  if  it  be  a  mortgage  of  a  leasehold 
estate,  then  the  personal  representatives  of  the  deceased  are  the 

7  2  Powell  on  Mortgs.,  957,  an.;  Ins.  and  Loan  Co.,  21  Wend.  467;  26 
4  Kent,  185;  2  Wash,  on  Real  Prop.,      Wend.  541. 

218;   Cameron  v.  Irwin,  5  Hill,  272;  10  Grant  v.  Duane,  9  Johns.  611; 

Mickles  v.  Dillaye,  17  N.  Y.  80.  Sutherland  v.  Rose,  47  Barb.  144. 

8  Per  Andeews,  J.,  in  Hubbell  v.  112  Barb.  Ch.  Pr.  196. 
Moulson,  53  N.  Y.  225.  12  Sutherland    v.    Pose,    47    Barb. 

9  Edwards   v.   The    Farmers'    Fire  144. 
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proper  parties. ^^  A  junior  mortgagee  may  file  a  bill  in  equity 
against  the  holder  of  a  senior  mortgage,  to  redeem  and  to  com- 
pel an  assignment  of  the  senior  ■  mortgage,  after  tendering  the 
amount  due  thereon,  and  demanding  an  assignment,  where  a  sat- 
isfaction of  the  senior  mortgage  would  not  be  as  beneficial  to  the 
plaintiff  as  an  assignment  thereof.^* 

A  special  guardian,  who,  under  an  order  of  the  Court  of 
Chancery,  became  a  mortgagee  for  the  benefit  of  an  infant,  sub- 
ject to  a  prior  mortgage,  was  held  to  be  a  proper  person  to  file 
a  bill  to  redeem  such  prior  mortgage,  and  to  compel  an  assign- 
ment of  it.-^'' 

§  720.  Parties  defendant  in  actions  to  redeem. — If  the  action  to 
redeem  be  brought  by  the  mortgagor,  and  if  there  be  no  other  out- 
standing interest  under  the  mortgagee,  the  mortgagee  is  the  only 
necessary  or  proper  party  defendant.  So,  also,  if  the  action  is 
brought  by  a  person  who  owns  only  a  part  of  the  mortgaged 
premises,  or  who,  for  any  other  reason,  is  only  a  surety  for  the 
mortgage  debt,  or  is  himself  equitably  bound  to  pay  only  a  por- 
tion of  it,  and  the  only  relief  sought  is  to  compel  an  assignment  of 
the  mortgage,  the  mortgagee  is  the  only  person  who  need  be 
made  a  defendant,  for  the  rights  of  no  one  else  will  be  impaired 
or  affected  by  the  judgment.^®  A  title  insurance  company  which 
has  insured  a  title  derived  under  a  sale  or  foreclosure,  has  no 
such  interest  in  the  property  as  will  entitle  it  to  be  made  a  party 
defendant  in  an  action  to  redeem  the  land  from  the  mortgage 
which  was  foreclosed.''' 

§  721.  If  an  action  be  brought  by  a  second  or  other  subsequent 
mortgagee,  or  by  any  other  person  holding  an  interest  in  the 
estate,  which  gives  him  a  right  to  redeem,  but  who  is  not  the 
person  who  ought  equitably  to  discharge  the  incumbrance,  and 
if  it  be  the  object  of  such  action  to  make  a  final  determination  of 
all  controversies  between  the  parties,  all  persons  interested  in  the 
estate  should  be  made  parties.  In  such  a  case  the  court  will,  by  a 
single  judgment,   dispose  of  the  rights  of  all  concerned;   a  re- 

13  2  Barb.  Ch.  Pr.  195;  Story's  ISAverill  v.  Taylor,  8  N.  Y.  (4 
Eq.  PI.  170.  Seld.)   44. 

14  Pardee  v.  Van  Anken,  3  Barb.  ITRuss  v.  Stratton,  8  Misc.  K.  6; 
534    (1848).  28  N.  Y.  Supp.  392. 

15  Pardee  v.  Van  Anken,  3  Barb. 
534. 
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demption  will  be  adjudged  in  favor  of  the  person  asking  for 
it,  and  those  who  ought  to  redeem  from  him  will  be  compelled 
to  do  so  or  to  stand  foreclosed.'^  Or  if  the  interests  of  the  par- 
ties require  a  sale  of  the  property  and  a  division  of  the  proceeds, 
that  will  be  proper,  and  the  action  will  then  partake  of  the  double 
nature  of  a  redemption  by  the  plaintiff  from  one  of  the  defend- 
ants, and  an  assignment  of  the  mortgage  to  him,  followed  by  a 
foreclosure  against  the  other  defendants.'* 

§  722.  If  the  mortgagee,  being  in  possession,  has  made  a  transfer 

of  some  interest  in  the  mortgage,  or  in, his  rights,  to  some  other 
person,  that  person  must  be  joined  with  him  as  a  defendant.^'* 
Where  a  purchaser,  under  a  defective  foreclosure,  enters  into 
possession,  his  rights  are  those  of  an  assignee  of  the  mortgage. 
His  grantees  are  to  be  treated  in  proportion  to  their  interests 
in  the  land  as  the  assignees  of  the  mortgage,  and  the  redemption 
money  is  to  be  divided  in  proportion  to  the  purchase  money 
paid  by  each,  and  in  the  order  that  the  purchases  were  made.^' 

§  723.  Where  the  mortgagor  has  conveyed  only  the  equity  of 
redemption,  the  grantee  may  bring  an  action  to  redeem,  without 
making  the  mortgagor  a  party.  But  if  the  mortgagor  has  con- 
veyed the  entire  estate  free  from  the  mortgage,  and  has  obligated 
himself  to  pay  the  mortgage  debt,  then  the  mortgagor  should,  or 
at  least  may,  be  made  a  party,  in  order  to  be  bound  by  the  decree, 
and  to  assist  in  taking  the  account.^  ^ 

So  a  grantee  with  warranty,  on  discovering  a  prior  mortgage, 
which  his  grantor  claims  is  paid,  while  the  holder  of  it  claims 
otherwise,  may  sue  them  both,  to  put  an  end  to  the  controversy, 
and  for  a  cancellation  and  discharge  of  the  mortgage,  upon  pay- 
ment by  him  of  whatever  may  be  found  due  upon  it,  and  for 
judgment  over  against  his  grantor.^* 

§  724.  Where  the  mortgage  has  been  assigned  absolutely,  the 
original  mortgagee  and  his  mesne  assignees   are  not  necessary, 

18  2  Barb.  Ch.  Pr.  196.  Cas.   311.     See  also  Brown  v.  John- 

19  See   Marsh   v.   Pike,    10   Paige,      son,  53  Me.  246. 

595.  21  Davis   v.    DuiBe,    8    Bosw.    617, 

20Dias   V.    Merle,    4    Paige,    259;  affi'd  3  Keyes,  606;  3  Trans.  App.  54; 

Davis    V.    Duffie,    8    Bosw.    617;     3  4  Abb.  N.  S.  478. 

Keyes,  606;  3  Trans.  App.  54;  4  Abb.  22  2  Barb.  Ch.  Pr.  196. 

N.  S.  478 ;  Winslow  v.  Clark,  47  N.  23  Wandle  v.  Turney,  5  Duer,  661. 
Y.  261 ;  Hickoek  v.  Scribner,  3  Johns. 
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though  they  may  be  proper  parties  to  the  action.^*  But  the  as- 
signee holding  the  title  of  the  mortgage  at  the  time  of  the  com- 
mencement of  the  action  is  a  necessary  party,^^  as  also  is  an  as- 
signor of  the  mortgage,  who  has  assigned  it  merely  by  way  of 
security,  and  still  retains  an  interest  in  it.  If  the  mortgagee 
and  the  successive  assignees  of  the  mortgage  have  been  in  pos- 
session, and  an  account  of  the  rents  is  to  be  taken,  all  should 
be  made  parties.^® 

If  the  mortgagee  has  assigned  his  interest  upon  certain  trusts, 
as,  for  example,  if  the  purchaser,  under  a  defective  foreclosure, 
and  believing  himself  to  be  the  owner,  should  convey  or  devise 
the  estate  in  trust,  all  of  the  cestuis  que  trust  should  be  made  par- 
ties to  an  action  to  redeem.^  ^ 

If  all  necessary  parties  are  not  brought  before  the  court  in  an 
action  to  redeem,  this  is  an  objection  which  may  be  taken  by 
answer,  and  it  will  constitute  a  defense.^* 

Where  there  are  conflicting  claims  to  the  mortgage,  the  mort- 
gagor may  join  all  claimants  and  compel  interpleader.^^ 

§  725.  Complaint  in  action  to  redeem The  complaint  in  an 

action  to  redeem  from  a  mortgage,  should  either  allege  a  tender 
and  refusal  of  the  amount  due,^"  or  it  should  contain  an  offer  to 
pay  what  may  be  found  due  on  an  account  to  be  taken,  or  the 
prayer  for  relief  should  be  that  upon  payment  of  what,  if  any- 
thing, is  found  to  be  due,  in  respect  to  principal  and  interest,  the 
mortgagee  may  be  decreed  to  deliver  possession.^  ^  It  has  even 
been  said  that  these  allegations,  or  one  of  them,  are  necessary, 
and  that,  if  they  be  omitted,  the  defendant  may  demur,®^  though 
if  the  objection  be  not  taken  by  demurrer,  the  relief  will  be 
granted  and  the  payment  of  the  money  justly  due  will  be  im- 
posed as  a  condition  for  such  relief  in  the  decree.^^ 

24  Whitney  v.  McKinney,  7  Johns.  450.  See  Doty  v.  Norton,  133  App. 
Ch.  144.  Div.  106;   117  N.  Y.  Supp.  793  as  to 

25  Yelverton  v.  Shelden,  2  Sandf.      suiBciency  of  complaint. 

Ch.  481.    See  also  Hudson  v.  Kelly,  31  Quin    v.    Brittain,    HoflF.    353. 

70  Ala.  393.  See   also   Adams   v.    Sayre,    70    Ala. 

26  2  Barb.  Ch.  Pr.  198.  318. 

27  2  Barb.  Ch.  Pr.  198.  32  Post  v.  Bank  of  Utioa,  7  Hill, 

28  Winslow  v.  Clark,  47  N.  Y.  261,  391 ;  Allerton  v.  Belden,  49  N.  Y. 
263;  Mas  v.  Merle,  4  Paige,  259.  373;  Silsbee  v.  Smith,  60  Barb.  372; 

29  Crane    v.    McDonald,    2    N.    Y.  41  How.  Pr.  418. 

St.  Rep.  150.  33  Allerton    v.    Belden,    49    N.    Y. 

30  Barton   v.   May,   3    Sandf.    Ch.      373;  Schermerhorn  v.  Talman,  14  N. 
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If  the  bill  alleges  a  tender  before  suit  brought,  and  prays  for 
a  conveyance  and  for  general  relief,  and  if  the  whole  account  is 
a  mere  matter  of  computation  of  interest,  it  will  not  be  defective 
for  want  of  an  offer  to  pay  what  may  be  found  to  be  due  on  an 
account  to  be  taken.^* 

§  726.  Offer  to  pay,  material  to  question  of  costs The  better 

opinion  seems  to  be  that  a  tender  of  payment  is  only  important: 
as  it  affects  the  question  of  costs,  and  that  ordinarily  it  is  not 
necessary  for  a  plaintiff  to  aver  willingness  to  pay  in  order  to 
sustain  his  action.^^  The  confusion  in  the'  authorities  upon  this 
point  seems  to  have  arisen  from  the  fact  that,  under  the  former 
practice,  when  bills  were  iiled  to  obtain  discovery  as  well  as  relief, 
a  bill  to  cancel  a  mortgage  as  usurious  would  not  be  entertained, 
unless  the  complainant,  asking  equity,  offered  to  do  equity.  In 
such  cases,  unless  the  bill  contained  an  offer  to  pay  what  was 
justly  due,  the  defendant  might  demur;  not  because  the  court 
could  not,  if  the  facts  were  established,  grant  the  relief  to  which 
the  complainant  was  equitably  entitled,  but  because  a  discovery 
would  not  be  compelled  without  such  offer.  ^® 

§  727.  Demand  for  alternative  relief — ^Where  a  mortgagee  has 
been  in  possession  of  the  mortgaged  premises,  and  in  receipt  of 
the  rents  and  profits,  the  complaint  may  contain  an  allegation 
that  the  mortgage  has  been  entirely  paid  and  satisfied,  and  after 
an  accounting  is  had,  the  judgment  will  settle  the  amount 
properly  remaining  due.^'^  The  questions  which  arise  on  such  an 
accounting  between  the  mortgagee  in  possession  and  the  mort- 
gagor are  treated  of  in  another  part  of  this  work.^® 

Where  an  action  was  brought  to  have  a  certain  deed  executed 
by  the  plaintiff  declared  to  be  a  mortgage  for  the  security  of 
a  usurious  loan  of  money,  the  plaintiff  was  permitted  to  redeem 

Y.    (4   Kern.)    93,    129;    Beecher   v.  37  Brainard  v.    Cooper,    10   N.   Y. 

Aekerman,  Eobt,-  30;   1  Abb.  141.  (6  Seld.)    356;    Calkins  v.  labell,  20 

34  Barton  v.  May,  3  Sandf.  Ch.  N.  Y.  (6  Smith)  147;  Beach  v. 
450.  Cooke,  28  N.  Y.  508.     See  also  Fields 

35  Quin  v.  Brittain,  Hofif.  353 ;  v.  Helms,  70  Ala.  460.  But  it  is  said 
Beach  v.  Cooke,  28  N.  Y.  535 ;  Miner  that  a  bill  cannot  be  filed  to  set  aside 
V.  Beekman,  42  How.  Pr.  33.  a  mortage  as  void,  or  in  the  alterna- 

36  Schermerhorn  v.  Talman,  14  N.  tive  for  an  accounting  and  redemp- 
Y.  (4  Kern.)  93,  129;  Livingston  v.  tion.  Tatum  Bros.  v.  Walker,  77 
Harris,    3    Paige,    528;    Fanning    v.  Ala.   563. 

Dunham,  5  Johns.  Ch.  122.  38  See  ante,  §§  263  to  282. 
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on  paying  the  amount  adjudged  to  be  due,  although  no  offer  to 
pay  was  contained  in  the  complaint.  The  omission  in  that  re- 
spect was  not  allowed  to  defeat  the  plaintiff's  rights,  though  it  had 
the  effect  of  subjecting  him  to  the  payment  of  the  costs  of  the 
action,  for,  under  our  Code,  where  an  issue  of  fact  has  been 
tried  in  an  action,  the  plaintiff  is  to  be  adjudged  such  relief  as 
may  be  consistent  with  the  facts  proved  and  embraced  within  the 
issue.  ^* 

§  728.  Redemption  after  defective  foreclosure Questions  as  to 

the  rights  of  mortgagees  in  possession  commonly  arise  where  a 
mortgage  has  been  defectively  foreclosed  and  the  purchaser  enters 
into  possession.  Such  purchaser  stands  as  the  assignee  of  the 
mortgage,  and,  upon  redemption,  is  entitled  to  receive  the  full 
amount  due  upon  the  mortgage,  irrespective  of  the  price  bid  at 
the  sale.*"  But  a  person  whose  rights  are  not  affected  by  the 
defective  foreclosure  cannot  be  compelled  to  pay  any  of  the  costs 
which  are  incurred  in  it.*^ 

A  purchaser  under  a  defective  foreclosure  stands  as  the  owner 
of  all  rights  in  the  property  of  all  of  the  parties  bound  by  the 
judgment.  He  is  not  only  the  assignee  of  the  mortgage  fore- 
closed,*^ but  he  is  also  the  grantee  of  the  owner  of  the  equity  of 
redemption  as  against  a  lienor  not  made  a  party.**  So,  where  a 
second  mortgage  was  assigned  as  security  for  a  smaller  amount 
and  the  assignee  was  omitted  from  the  foreclosure  of  the  first 
mortgage,  it  was  held  in  an  action  to  redeem  brought  by  such  as- 
signee that  the  plaintiff's  entire  claim  was  the  amount  due  to  him 
under  the  agreement  pursuant  to  which  the  mortgage  was  as- 
signed to  him;  that  a  sale  of  the  premises  subject  to  the  prior 
mortgage  was  improper,  the  prior  mortgage  being  merged  in  the 
title  under  the  sale,  and  that  the  proper  judgment  was  to  give 
the  plaintiff  a  right  to  redeem  by  paying  all  liens  prior  to  his  un- 
less the  purchaser  elected  to  pay  the  amount  due  to  him.** 

On  redeeming  from  a  purchaser  under  a  defective  foreclosure, 

39  Marvin  v.  Prentice,  49  How.  Robinson  v.  Ryan,  25  N".  Y.  320; 
Pr.  385.  Walsh  v.   Rutgers   Fire   Ins.   Co.,    13 

40  Benedict  v.  Oilman,  4  Paige,  Abb.  33 ;  Benedict  v.  Oilman,  4  Paige, 
58;  Robinson  v.  Ryan,  25  N.  Y.  320;  59;  Smith  v.  Gardner,  42  Barb.  356. 
Oage  V.  Brewster,  31  N.  Y.  218;  43  Vanderkemp  v.  Shelton,  U 
Raynor  v.  Selmes,  52  N.  Y.  579.  Paige,   28. 

41  Oage  V.  Brewster,  31  N.  Y.  218.  44  Salmon  v.  Allen,  U  Hun,  29. 

42  Hart  v.  Wandle,  50  N.  Y.  381; 
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who  has  made  substantial  improvements,  believing  himself  to  be 
the  owner,  such  improvements  must  be  paid  for.*^ 

§  729.  Defenses  to  redemption. — ^Where  there  has  been  no  refusal 
to  account  by  the  mortgagee  and  there  is  no  controversy  as  to  the 
amount  due  on  the  mortgage,  a  bill  in  equity  should  not  be  main- 
tained.*^ 

An  incumbrancer  with  a  right  to  redeem  was  held  to  be 
estopped  from  redeeming  by  having  persuaded  a  person  to  pur- 
chase the  estate  and  make  valuable  improvements  by  represent- 
ing that  the  land  was  not  worth  more  than  the  mortgage,  and  that 
he  would  not  redeem.*^  , 

The  right  of  a  junior  incumbrancer  to  redeem  a  prior  incum- 
brance, cannot  be  resisted  on  the  ground  that  he  has  other  suf- 
ficient securities  for  the  debt,**  or  that  the  second  mortgage  is 
fraudulent  as  to  the  creditors  of  the  mortgagor.*® 

§  730.  Judgment  in  action  to  redeem. — If  the  mortgagor  is  per- 
mitted to  redeem,  the  judgment  directs  a  reference  to  ascertain 
and  report  the  amount  due  fer  principal  and  interest,  and  orders 
the  plaintiff  to  pay  that  amount  within  a  specified  time,  together 
with  costs;  and  that,  upon  his  doing  so,  the  mortgagee  shall  con- 
vey to  him  the  mortgaged  premises.  And  it  directs  that,  upon 
the  plaintiff's  default,  the  complaint  be  dismissed  with  costs, ^* 
and  that  the  plaintiff  be  foreelosed.^^ 

In  general,  the  redemption  must  be  of  the  entire  mortgage,  and 
the  owner  of  a  portion  of  the  mortgaged  premises  cannot  compel 
the  mortgagee  to  accept  a  portion  of  the  debt  and  release  a  portion 
of  the  security.^^  But  in  a  case  where  a  railroad  company  ac- 
quired a  portion  of  the  mortgaged  premises  for  the  purposes  of 
its  right  of  way,  it  was  held  to  be  entitled  to  redeem  that  portion, 

45  Mickles  v.  Dillaye,  17  N.  Y.  (3  48  Fletcher  v.  Holmes,  25  Ind. 
Smith)    80;   Wetmore  v.  Roberts,   10       458. 

How.  Pr.  51,  and  eases  cited;   Fogal  49  Crooker  v.  Horfiies,  65  Me.  195. 

V.  Pirro,  17  Abb.  113;  10  Bosw.  100;  50  2  Barb.  Ch.  Pr.  199. 

Chalmers   v.    Wright,    5    Eobt.    713;  51  Odell  v.  Montross,  68  N.  Y.  499, 

Benedict    v.    Gilman,    4    Paige,    58;  507. 

Putnam    v.    Ritchie,    6    Paige,    390;  52  Coifin  v.  Parker,  127  N.  Y.  117; 

Miner  v.  Beekman,  50  N.  Y.  337.  28   N.   E.    814;    Shearer   v.    Field,   6 

46  Brown  v.  Snell,  46  Me.  690;  Misc.  189;  27  N.  Y.  Supp.  29;  2 
Eastman  v.  Thayer,  60  N.  H.  408;  Barb.  Ch.  Pr.  194;  Palk  v.  Clinton, 
Hall  V.  Hall,  46  N.  H.  240.  12    Ves.    59;    Calkins   v.    Munsell,    2 

47  Fay  v.  Valentine,  29  Mass.  ( 12  Root's  Rep.  333 ;  Cholmondeley  v. 
Pick.)   40.  Clinton,   2   Jac.   &  W.    189. 
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'by  paying  its  full  value  to  tlie  mortgagee  as  of  the  date  when  they 
first  entered  upon  it,  and  without  satisfying  the  entire  debt;  the 
decision  being  placed  upon  the  ground  that  the  railroad  company 
had  the  right  to  take  the  land  upon  paying  the  full  value  of  it, 
as  against  both  the'  mortgagor  and  the  mortgagee,  under  the  gen- 
eral railroad  act.^*  And  in  an  action  to  redeem  brought  by  the 
owner  of  one  of  several  lots  covered  by  a  mortgage,  it  was  held, 
that  a  provision  in  the  judgment  was  proper,  adjudging  that  in 
case  the  owner  of  any  one  of  the  lots  should  fail  to  pay  his  share 
of  the  mortgage,  upon  redemption  by  the  plaintiff,  such  lot  should 
be  sold  and  the  share  paid  to  plaintiffs,  and  directing  a  reference 
to  ascertain  the  amount  each  of  the  lots  should  be  charged  for  that 
purpose.^* 

§  731.  Fixing  time  for  redemption. — The  judgment  of  the  court 
having  determined  the  amount  due  upon  the  mortgage,  also  fixes 
upon  a  time  within  which  redemption  may  be  made,  and  this 
time  will  not  ordinarily  be  enlarged.  By  the  bringing  of  the  ac- 
tion, the  mortgagor  professes  to  be  ready  to  redeem,  and,  in  this 
respect,  his  position  is  different  from  what  it  would  be  if  he  were 
defendant  in  an  action  for  strict  foreclosure,  for  then  he  would  re- 
deem by  compulsion.  In  an  action  for  strict  foreclosure,  the 
time  may  be  enlarged  from  time  to  time,  upon  terms  and  for 
good  cause  shown ;  but  this  will  not  ordinarily  be  done  in  an  action 
brought  by  the  mortgagor  to  redeem.  ^^ 

§  732.  The  time  allowed  to  redeem  varies  ordinarily  from  three 
to  six  months,  but  rests  in  the  discretion  of  the  court,  and  de- 
pends upon  the  special  circumstances  of  each  case ;  ^^  and  though 
it  will  not  commonly*  be  extended,  the  court  has  power  to  extend 
it  in  cases  where  such  action  seems  equitable.^'' 

§  733.  Effect  of  failure  to  redeem  within  the  time  limited If 

the  plaintiff  neglects  to  avail  himself  of  his  right  to  redeem  within 
the  time  granted  by  the  judgment,  the  dismissal  of  his  complaint 
as  a  consequence  of  such  neglect  will  operate  as  a  strict  fore- 

53  Dows  V.  Congdon,  16  How.  Pr.  56  Ferine  v.  Dunn,  4  Johns.  Ch. 
571.                                                                    140;   Brinkerhoff  v.  Lansing,  4  John. 

54  Coffin  V.  Parker,  127  N.  Y.  117;       Ch.  65. 

27  N.  E.  814.  57  Sherwood    v.    Hooker,    1    Barb. 

55  Brinkerhoff  v.  Lansing,  4  Johns.       Ch.  650. 
Ch.  65;  Ferine  v.  Dunn,  4  John.  Ch. 

140;  Fisher  on  Morts.  606. 
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closure  of  his  rights,  even  though  the  judgment  be  not  framed  so 
as  to  declare  this  to  be  the  consequence  of  a  failure  to  redeem.^® 

But  the  rights  of  the  plaintiff  will  not  be  extinguished  until  a 
final  order  is  obtained  after  the  expiration  of  the  time  allowed 
to  redeem.  Until  that  order  is  obtained,  the  records  of  the  court 
do  not  show  which  party  has  finally  prevailed,  and  until  then  the 
plaintiff  may  apply  to  have  the  time  to  redeem  extended.^^ 

In  an  action  brought  to  redeem  from  a  mortgage,  or  to  cancel 
it,  the  defendant  may  in  his  answer  ask  for  a  foreclosure.^** 

§  734.  Costs. — The  general  rule  is,  that  a  party  who  is  allowed 
to  redeem  must  also  pay  costs,  even  though  he  be  successful.®^ 
There  are,  however,  exceptions  to  this  rule;  and  where  the  mort- 
gagee has  set  up  an  unconscionable  defense,  he  has  not  only  been 
refused  his  costs,  but  has  been  compelled  to  pay  costs  to  the  other 
party.®^  When  both  parties  are  at  fault,  costs  should  be  equally 
divided.®® 

Where,  before  bringing  an  action  to  redeem,  a  plaintiff  tendered 
the  aniount  due  upon  the  mortgage  and  any  costs  which  had  been 
incurred,  costs  were  refused  to  both  parties.®*  And  a  mortgagee 
who  refused  such  a  tender  has  been  charged  with  costs.®^ 

58  Ferine  v.  Dunn,  4  Johns.  Ch.  v.  Field,  6  Misc.  E.  189;  27  N".  Y. 
140;    Sherwood   v.   Hooker,    1    Barb.      Supp.  29. 

Ch.  650;  Beach  v.  Cooke,  28  N.  Y.  62Naylor  v.  Golville,  20  App.  Div. 
535;  BoUes  v.  Duflf,  43  N.  Y.  474;  581;  47  N.  Y.  Supp.  267;  Henry  v. 
Coote  on  Morts.  570.  See  also  Davis,  7  Johns.  Ch.  40;  Slee  v.  Man- 
Stevens  v.  Miner,  110  Mass.  57.  hattan    Co.,    1    Paige,    48,    81;    Van 

59  Bolles  V.  Duff,  43  N.  Y.  469 ;  Buren  v.  Olms'tead,  5  Paige,  9 ;  Davis 
Sherwood  v.  Hooker,  1  Barb.  Ch.  650.  v.  Duffie,  18  Abb.  360;  Barton  v.  May, 

eODarvin  v.  Hatfield,  5  Sand.  469;  3  Sandf.  Ch.  450. 

Sutherland  v.  Rose,  47  Barb.  144.  63  Hudson  v.  Kelly,   70  Ala.  393. 

61  Slee  v.  Manhattan  Co.,  1  Paige,  64  King  v.  Duntz,   11   Barb.   191; 

48,  81;   Brockway  v.  Wells,   1  Paige,  Van  Buren  v.  Olmstead,  5  Paige,  9. 

617;  Benedict  V.  Gilman,  4  Paige,  58;  65  Grugeon    v.    Gerrard,    4    Y.    & 

Vroom  V.  Ditmas,  4  Paige,  526;  Bel-  C.  Exch.  Ca.  128;  Harmer  v.  Priestly, 

den  V.  Slade,  26  Hun,  635 ;   Shearer  16  Beav.  569. 
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NATUEE    OP    THE    ACTION. 

§  735.  Foreclosure — It  is  the  right  of  the  mortgagee  upon  the 
maturity  of  the  debt,  or  upon  the  breach  of  some  covenant  in  the 
mortgage/  to  have  the  mortgaged  property  applied  to  the  satis- 
faction of  the  debt,  either  directly  by  a  proceeding  from  which 
the  mortgagee  emerges  the  owner  of  the  pledge  in  fee  simple  ^ 
or,  indirectly,  by  a  proceeding  in  which  the  premises  are  sold  and 
the  proceeds,  or  so  much  theerof  as  may  be  necessary,  are  ap- 
plied to  that  purpose.  In  either  case  the  mortgagor  is  barred 
or  foreclosed  of  his  right  to  redeem.^ 

1  §  240  ante. 

2  Breed  v.   Ruoff,   173  N.  Y.  340;  66  N.  E.  5. 

3  See  ante,  §  694. 
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This  application  of  the  fund  may  be  brought  about  in  various 
ways.  Where  the  mortgagee  is  in  possession  a  court  of  equity 
may  decree  a  strict  foreclosure,  but  the  direct  application  of  the- 
mortgaged  estate  to  the  payment  of  the  debt,  without  the  inter- 
vention of  a  sale,  is  not  in  harmony  with  the  lien  theory  of  the 
nature  of  mortgages,  and  has  been  decreed  in  this  jurisdiction  in 
rare  instances.*  And  the  practice  in  this  State  has  always  been 
to  sell  the  property  in  the  enforcement  of  the  lien,  and  not  to 
foreclose  the  equity  of  redemption.'  The  mortgagee's  right  to 
a  judicial  sale  of  the  mortgaged  premises  in  case  of  default  in 
order  to  obtain  a  payment  of  the  mortgage  debt  is,  here,  an  inci- 
dent of  the  contract.® 

Foreclosure  "  by  entry  and  possession "  is  an  ancient  form, 
now  entirely  abandoned  in  this  jurisdiction.  Under  a  writ  of 
entry  the  mortgagee  took  possession  of  the  property,  its  rents  and 
profits  being  collected  by  him  and  applied  to  the  mortgage  debt. 
If  the  mortgagor  failed  to  redeem  within  a  period  specified  in  the 
conditional  judgment,  the  estate  of  the  mortgagee  was  freed  from 
the  equity  of  redemption.  As  the  proceeding  was  at  law  it  had  to 
be  based  on  the  mortgagee's  legal  estate  in  the  land.  This  no 
longer  exists  in  ISTew  York.  A  variation  of  this  method,  called 
foreclosure  in  pais  by  entry  and  possession  is  found  where  the 
mortgagee  enters  without  the  assistance  of  a  writ,  collects  the 
rents  and  profits,  applies  them  to  the  mortgage  debt,  and,  by 
the  lapse  of  time,  the  right  of  the  mortgagor  to  redeem  becomes 
automatically  barred.  This  form  still  exists  in  other  jurisdic- 
tions, and  is  regulated  by  statute  in  several  States. 

In  this  jurisdiction  foreclosure  by  advertisement  "^  has  been 
very  nearly  abandoned  and  practically  all  mortgages  are  now  en- 
forced by  means  of  the  statutory  "  action  to  foreclose "  treated 
in  sections  1626  to  1637  of  the  Code  of  Civil, Procedure. 

§  736.  The  Revised  Statutes  provided  that  whenever  a  bill 
should  be  filed  for  the  foreclosure  and  enforcement  of  a  mortgage, 
the  court  shall  have  power  to  decree  a  sale  of  the  mortgaged 
premises,  or  such  part  thereof  as  might  be  sufiicient,  to  discharge 
the  amount  due  on  the  mortgage,  and  the  costs  of  suit.® 

4  See  post.  chap.  32.  7  Post,  chap.  33. 

5  Mills  V.  Dennis,  3  Johns.  Ch.  367.  8  2  R.  S.  191,  §  151. 
6Moulton   V.    Cornish,    138   N.   Y. 

133;  33  N.  E.  842. 


|§  TSY-VSS.J  ACTIONS    TO    I'OKECLOSE    MORTGAGES.  573 

The  Code  of  Civil  Procedure  substitute  for  this  provision  is  in 
section  1626,  and  is  as  follov?s:  "In  an  action  to  foreclose  a 
mortgage  upon  real  property,  if  -the  plaintiff  becomes  entitled  to 
final  judgment,  it  must  direct  the  sale  of  the  property  mortgaged, 
or  of  such  part  thereof  as  is  sufficient  to  discharge  the  mortgage 
debt,  the  expenses  of  the  sale,  and  the  costs  of  the  action." 

The  enactment  was,  however,  declaratory  of  the  law.^  The 
action  therefore  is  not,  properly  speaking,  an  action  to  foreclose, 
but  rather,  as  the  statute  expresses  it,  to  enforce  the  mortgage. 

On  the  other  hand  it  is  not  an  action  to  recover  the  mortgage 
debt  from  the  mortgagor  personally,  but  to  collect  it  out  of  the 
land  by  enforcing  the  lien  of  the  mortgage.^"  It  is  governed  by 
the  general  rules  of  practice  under  the  Code,  the  consideration  of 
the  most  of  which  does  not  properly  fall  within  the  scope  of  this 
work,  it  being  intended  to  discuss  only  those  rules  which  especially 
concern  the  rights  and  remedies  of  parties  to  mortgages. 

§  737.  Where  a  third  party  guarantees,  by  a  separate  instru- 
ment, the  payment  of  a  bond  and  mortgage,  the  mortgagees  have 
three  remedies:  First,  they  may  proceed  upon  the  bond  and 
guaranty  alone  against  the  guarantor  or  the  bondsmen  and 
guarantor,  and,  if  the  judgment  obtained  in  that  action  be  un- 
satisfied, foreclose  the  mortgage  for  the  purpose  of  having  the 
real  estate  sold  and  applied  to  the  satisfaction  of  the  deficiency; 
second,  they  may  bring  an  action  of  foreclosure  making  both 
the  mortgagor  and  the  guarantor  parties,  and  by  asking  such 
relief  in  the  complaint  obtain  a  judgment  for  any  deficiency  re- 
maining after  the  foreclosure  sale;  or  third,  they  may  foreclose 
the  mortgage  as  against  those  in  possession  of  the  property  and 
then,  with  leave  of  the  court,  obtained  pursuant  to  section  1628 
of  the  Code  of  Civil  Procedure,  bring  an  action  upon  the  guaranty 
to  recover  any  deficiency  resulting  from  the  foreclosure  sale.^^ 

§  738.  iRemedy  as  alEected  by  agreement. — The  parties  to  a 
mortgage  of  property  situated  wholly  within  the  State  cannot,  by 
agreement  between  themselves,  deprive  the  courts  of  the  juris- 

9  BoUes  V.  Du£F,  43  N.  Y.  469.  11  Shipman  v.  Miles,  75  App.  Div. 

lOEeichert  v.  Stillwell,  172  N.  Y.  451;    78    N.    Y.    Supp.    440,    affirmed 

83;   64  N.  E.  790,  affirming  57  App.  without  opinion  Webb  v.  Miles,   177 

Div.  480;  67  N.  Y.  Supp.  1062;  Han-  N.  Y.  527. 
Belt  V.  Patterson,  124  N.  Y.  349;  26 
N.  E.  937. 
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diction  they  would  otherwise  have  to  enforce  rights  acquired  un- 
der the  mortgage.  They  may,  however,  by  agreement,  provide 
the  method  for  the  enforcement  of  their  rights  where  the  mort- 
gaged property  is  situate  out  of  the  State  and  beyond  the  juris- 
diction of  its  courts,  unless  contrary  to  some  statutory  regula- 
tion upon  the  subject. ^^  The  parties  to  an  agreement  for  a 
building  loan  may  stipulate  that  the  mortgagee  shall  be  at  liberty 
to  foreclose  the  mortgage  at  any  time  if  the  completion  of  the 
building  is  unreasonably  delayed.  Such  a  stipulation  is  binding 
not  only  upon  the  parties  thereto  but  upon  others  who,  with 
notice  of  its  existence,  subsequently  acquire  an  interest  in  the 
property.  ^^ 

And  where  by  the  terms  of  a  mortgage  to  secure  the  payment 
of  money  on  demand,  the  mortgagor  is  to  erect  certain  buildings  on 
the  mortgaged  premises  "  forthwith  "  and  the  mortgagee  is  to  ad- 
vance the  money  in  specified  amounts  during  the  progress  of  the 
work  and  to  make  no  demand  for  payment  where  the  mortgagor 
has  proceeded  with  the  work  so  as  to  be  entitled  to  each  advance, 
until  ninety  days  after  he  has  become  entitled  to  the  last  ad- 
vance, if  he  repudiates  further  performance  of  the  contract  the 
mortgagee  is  discharged  from  all  obligation  to  either  advance 
money  or  delay  foreclosure  and  may  enforce  his  security  for  the 
money  already  advanced,  since  his  agreement  is  dependent  upon 
the  performance  by  the  mortgagor  to  erect  the  buildings  as  stipu- 
lated. And  in  such  a  case  a  previous  demand  of  payment  is 
not  essential  to  a  cause  of  action.-^* 

A  mortgage  executed  to  indemnify  sureties  upon  an  undertaking 
entered  into  to  procure  the  discharge  of  their  principal  from  ar- 
rest, which  recites  that  it  is  given  as  security  "  for  the  payment  of 
such  sums  of  money  as  "  the  mortgagees,  shall  be  compelled  to 
pay,  suffer  or  forfeit  by  reason  of,  the  undertaking  in  question, 
may  be  foreclosed  for  failure  to  reimburse  the  sureties  for  neces- 
sary expenses  incurred  by  them  in  procuring  the  principal's  arrest 
and  surrender  after  he  had  absconded.^® 

Where  applications  to  the  court  to  compel  a  plaintiff  to  pro- 

12  Farmers'  Loan  &  Trust  Co.  v.  1 3  Metropolitan    Life    Ins.    Co.    v. 

Bankers'  &  Merchants'  Telegraph  Co.,      Hall,  10  N.  Y.  Supp.  196. 
44    Hun,    400;    N.    Y.    Supp.,    citing  14  Ferris  v.  Spooner,  102  N.  Y.  10. 

Elliott  V.  Wood,  45  N.  Y.  71.  15  Milk  v.  Waite,   18   Abb.  N.   C. 

236. 
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ceed  with  a  foreclosure  suit  rested  upon  written  agreements  en- 
tered into  between  the  mortgagor,  the  plaintiff  who  was  first 
mortgagee,  and  subsequent  mortgagees  or  lienors  and  such  agree- 
ments were  special  and  peculiar  it  was  held  that  all  the  parties 
thereto  should  be  before  the  court  upon  the  applications  and 
that  notice  to  them  all  was  necessary.^® 

Where  a  purchaser  of  premises  subject  to  a  mortgage,  assumes 
payment  of  certain  taxes  and  assessments  upon  the  agreement  by 
the  mortgagee  that  he  will  refrain  from  foreclosing  his  mortgage, 
unless  default  is  made  in  the  payments  provided  for  in  the  agree- 
ment, in  which  case  he  shall  be  at  liberty  to  foreclose  the  mort- 
gage as  though  such  agreement  had  not  been  made,  such 
mortgagee  is  not  obliged,  where  the  purchaser  subsequently  fails 
to  keep  his  agreement  as  to  the  payments,  to  make  an  election 
to  sue  either  for  breach  of  contract  or  to  foreclose,  but  may 
pursue  both  remedies.  ^''^ 

WHEN    THE    EIGHT    AO0E.UES. 

§  739.  Right  generally  to  foreclose. — It  is  sufficient  to  entitle 
a  plaintiff  who  is  an  assignee  of  a  mortgage  to  maintain  an  action 
to  foreclose  it,  that  he  obtained  a  title  to  the  land  and  mortgage, 
valid  and  legal  upon  its  face,  which  will  protect  the  mortgagors 
upon  payment  from  any  other  claim  by  the  assignor.^® 

The  power  to  foreclose  and  sell  may  be  exercised  by  one  own- 
ing only  a  part  of  the  mortgage  debt  and  if  he  claim  too  much  it 
does  not  render  the  sale  void.^^ 

The  right  of  tenants  in  common  is  to  have  their  shares  set 
off  or  the  land  sold  in  partition  suit;  and  that  of  judgment 
creditors  is  to  an  execution  sale,  and  neither  has  any  right  or 
equity  to  have  a  prior  general  mortgage  foreclosed,  because  it 
may  be  deemed  more  convenient  to  deal  with  the  surplus  moneys 
arising  on  the  sale,  than  with  the  land  itself. ^^ 

16  Wandell  v.  Eomeyn,  36  App.  from  the  original  mortgagee  or  avail 
Div.  623;  54  N.  Y.  Supp.  1065.  himself    of    any    fraud    as    against 

17  Cook  V.  Adams,  32  App.  Div.  creditors  which  may  have  infected  it. 
385;  53  N.  Y.  Supp.  120.  19  Batterman    v.    Albright,    6    N. 

18  American  Guild  of  Richmond  v.  Y.  St.  R.  334,  affi'd  122  N".  Y.  484;  25 
Damon,  107  App.  Div.  140;  94  N.  Y.  N.  E.  856,  and  citing  Klock  v.  Cronk- 
Supp.  985  holding  that  the  defendant  hite,  1  Hill,  107. 

in  such  an  action  is  not  entitled  to  20  De  Forest  v.  Peck,  84  Hun,  299; 

attack   the   honesty   of   the    transfer      32  N.  Y.  Supp.  413. 


576  MOETGAGBS  OF  EBAl  PBOPEETY.    [§§  740-741. 

An  agreement  founded  upon  a  new  and  good  consideration 
and  entered  into  subsequent  to  tte  execution  of  a  bond  and 
mortgage,  is  incorporated  into  the  latter  pro  twnto  and  is  con- 
trolling upon  the  rights  of  a  mortgagee  to  bring  an  action  to 
foreclose.^^ 

An  action  to  foreclose  a  mortgage  may  be  maintained,  upon 
a  breach  of  a  condition  thereof,  although  there  is  no  covenant 
therein,  or  in  some  accompanying  instrument  to  pay  the  debt 
thereby  secured.^^ 

Where  a  trustee  under  a  will  is  bequeathed  a  bond  and  mort- 
gage, with  a  power  of  sale,  he  may,  after  foreclosing  the  mort- 
gage and  buying  in  the  property,  sell  the  same,  as  he  could 
have  sold  the  bond  and  mortgage.*^ 

§  740.  Need  not  accept  surrender  of  premises. — ^Where  the  debt 
secured  by  the  mortgage  has  become  due,  the  mortgagee  has  the 
right  to  have  the  premises  sold  by  the  court  towards  the  satis- 
faction of  his  claim.  He  is  not  obliged  to  accept  a  surrender 
of  the-  mortgaged  premises,  and  an  offer  to  surrender  by  the 
owner  of  the  equity  of  redemption  will  not  affect  the  right  of 
the  mortgagee  to  maintain  an  action  of  foreclosure.^* 

Where  parties  holding  a  trust  fund  for  another,  to  whom  they 
are  to  pay  the  interest  thereof  during  the  latter's  life,  loan  to 
the  latter  the  amount  of  such  fund  for  the  purpose  of  buying 
property,  and  take  a  bond  and  mortgage  thereon  conditioned 
in  substance  that  the  use  and  occupation  of  the  property  by  such 
person  shall  be  taken  as  interest  on  the  mortgage  during  his 
life,  and  that  at  his  death  the  heirs  may  accept  a  discharge  of 
the  mortgage  as  payment  of  the  principal,  or  the  trustees  may 
foreclose  and  make  the  principal  by  sale  of  the  premises,  there 
can  be  no  foreclosure  of  the  mortgage  so  long  as  such  person 
remains  in  possession  of  the  land  and  has  its  use  and  occupation, 
as  in  such  case  neither  the  interest  or  the  principal  has  become 
payable.  ^^ 

§  741.  The  mortgagor  must  be  in  default  before  an  action  to 

21  Clapp  V.  Hawley,  69  N.  Y.  625.  23  Sweet    v.    Schlieman,    95    App. 

22Heburn  v.  Reynolds,  73  Misc.  R.  Div.  266;    88  N.  Y.  Supp.  916. 

73;  132  N.  Y.  Supp.  460,  citing  Hul-  24  Merritt    v.    Youmans,    21    App. 

bert  V.  Clark,  128  N.  Y.  295,  and  dis-  Div.  256 ;  47  N.  Y.  Supp.  664. 

tinguishing  Borst  v.  Corey,  15  N.  Y.  25  Baldwin  v.  Isham,  25  Hun,  560. 
505.     See  ante,  §  104. 
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foreclose  the  property  may  be  maintained.  And  in  an  early 
case  it  is  decided' that  though  the  mortgagee  is  not  only  a  trustee, 
but  a  surety  for  the  debt,  and  though  the  mortgaged  premises 
are  in  a  state  of  ruin  and  decay,  in  consequence  of  storms,  and 
the  security  thereby  impaired,  and  rendered  precarious,  he  is 
not,  therefore,  entitled  to  have  the  property  sold  before  the  debt 
is  due  or  the  debtor  is  in  default.^® 

§  742.  Demand  unnecessary. — ^A  previous  demand  of  payment 
is  not  essential  to  an  action  by  the  mortgagee  to  foreclose  a 
mortgage.  ^'^ 

So,  where  the  debt  which  the  mortgage  was  given  to  secure, 
is  payable  on  demand,  it  is  due  immediately,  and  the  mortgagee 
has  a  right  to  foreclose  at  any  time,  without  making  any  previous 
demand,  other  than  the  commencement  of  their  suit.^^ 

§  743.  Where  a  mortgage  specifies  the  contingencies  upon  which 
the  principal  sum  shall  become  due  and  payable,  it  will  be- 
come so  due  and  payable  only  when  the  contingency  designated 
has  occurred.  So,  where  a  mortgage  provided  that,  upon  the 
happening  of  certain  events,  the  mortgagee  might  take  pos- 
session of  the  mortgaged  property  and  sell  the  same,  and  that 
in  the  event  of  such  taking  of  possession  or  in  the  event  of  any 
such  sale  "  then  and  in  either  such  case,  the  whole  principal  sum 
of  each  and  all  of  said  bonds  then  outstanding  and  unpaid,  and 
intended  to  be  hereby  secured,  shall  thereupon  forthwith  become 
due  and  payable,"  it  was  held  that  a  failure  to  make  an  interest 
payment  when  due,  did  not  entitle  the  mortgagee  to  maintain 
an  action  to  foreclose  for  the  principal  sum.^® 

Where  by  the  terms  of  a  mortgage  given  by  a  corporation,  the 
amount  loaned  is  to  become  due  in  the  event  of  the  corporation 
ceasing,  it  is  not  essential  to  the  right  of  the  mortgagee  to  fore- 
close that  the  corporation  should  be  formally  dissolved.  The 
action  may  be  maintained  after  a  demand  for  and  refusal  of 

26  Campbell  v.  Macomb,  4  Johns.  See  Hills  v.  Place,  48  N.  Y.  50; 
Ch.  534.  See  Ferris  v.  Spooner,  102  Caldwell  v.  Cassidy,  8  Cow.  271; 
N.  Y.  10;  5  N.  E.  773.  Bank   of   Niagara  v.   McCracken,    18 

27  Ferris  V.  Spooner,  102  N.  Y.  10,  Johns,  492;  Wolcott  v.  Van  Sant- 
citing  Gillett  v.  Balcolm,  6  Barb.  voord,  17  Johns.  247;  Huxtun  v. 
370;  Neal  v.  Brown,  34  Misc.  R.  759;  Bishop,  3  Wend.  16. 

71  N.  Y.  Supp.  1143;   Harris  v.  Mu-  29  Farmers'  Loan  &  Trust  Co.   v. 

lock,  9  How.  Pr.  402.  Bankers'  &  Merchants'  Telegraph  Co., 

28  Gillett  V.  Balcolm,  6  Barb.  370.      44  Hun,  400. 
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payment,  where  the  land  has  been  sold  under  the  foreclosure  of  a 
subsequent  mortgage,  the  corporation  has  ceased  to  exercise  the 
franchise  conferred  upon  it  by  the  act  under  which  it  was  in- 
corporated, and  no  longer  has  the  means  to  enable  it  further  to 
perform  the  duties  devolving  upon  it.^" 

Where  a  mortgage  does  not  contain  the  usual  "  interest  clause  " 
that  upon  failure  to  pay  any  instalment  of  interest  the  whole 
principal  thereupon  becomes  due,  a  cause  of  action  does  not  ac- 
crue to  recover  the  principal  sum  upon  default  in  payment  of 
the  first  interest  item,  but  arises  at  the  time  fixed  in  the  bond 
and  mortgage  as  the  natural  maturity  thereof.  In  such  a  case 
the  statute  of  limitations  begins  to  run  from  the  latter  date.^^ 

Where  a  bond,  secured  by  a  second  mortgage,  contains  a  cove- 
nant on  the  part  of  the  mortgagor  to  pay  the  first  mortgage 
"  without  default  or  delay,  promptly,"  such  a  stipulation  is  a 
condition  subsequent  and  in  the  nature  of  a  penalty.  Where  the 
breach  of  such  a  condition  was  highly  technical  in  its  nature  and 
the  second  mortgagee  had  in  no  way  been  injured  thereby,  the  court 
relieved  the  mortgagor  from  the  forfeiture  and  declared  the  fore- 
closure would  be  inequitable.^^ 

Where  a  mortgage  contains  covenants  which  are  absolute  and 
independent,  the  mortgagee  may  foreclose  for  the  entire  amount 
of  the  debt  secured,  upon  a  default  in  either  of  them.^* 

Under  a  general  power  in  the  mortgage  "  to  sell  the  premises 
in  the  manner  prescribed  by  law,"  foreclosure  may  be  maintained 
and  the  facts  that  the  mortgage  does  not  contain  the  customary 
default  in  interest  clause,  or  the  customary  provision  that  upon 
payment  of  the  debt  the  estate  of  the  mortgagee  shall  cease,  and 
is  not  sealed  do  not  necessitate  the  reformatiorf  of  the  instrument 
in  equity,  or  any  special  or  different  remedy  other  than  fore- 
closure.^* 

The  presence  of  a  power  of  sale  in  a  mortgage  does  not  exclude 

30  Trustees  of  the  Canandaigua  33  New  York  City  Baptist  Mission 
Academy  v.  McKeehnie,  90  N.  Y.  618.      Society  v.  Tabernacle  Baptist  Church, 

31  Heburn  v.   Reynolds,   73  Misc.       17  Misc.  E.  699. 

E.  73;    132  N.  Y.   Supp.  460,  citing  34  Heburn   v.   Reynolds,    73   Misc. 

Quackenbush  v.  Mapes,  123  App.  Div.  R.    73 ;    132   N.    Y.    Supp.    460.     See 

242;   107  N.  Y.  Supp.  1047.  Sweet   v.    Schliemann>    95   App    Div. 

32  Gilbert  v.  Shaw,  63  Hun,  148;  266;  88  N.  Y.  Supp.  916 
17  N.  Y.  Supp.  621. 
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other  modes  of  foreclosure,  provided  by  law,  but  is  in  addition  to 
them.®^ 

§  744.  Where  a  deed  absolute  in  form  is^  in  fact,  a  mortgage, 
the  relations  between  the  parties  thereto  is  that  of  mortgagor 
and  mortgagee  and  their  rights  are  measured  by  the  rules  of  law 
applicable  to  mortgagors  and  mortgagees.  The  conveyance  may 
be  foreclosed  as  if  it  were  a  mortgage,  and  until  the  grantee, 
or  mortgagee,  has  foreclosed  the  equity  of  redemption  of  the 
grantor,  or  mortgagor,  he  cannot  maintain  ejectment  against  him.^® 
As  the  grantor,  or  mortgagor,  is  entitled  to  redeem,  so  the  grantee, 
or  mortgagee,  is  entitled  to  a  return  of  the  money  loaned,  with 
interest,  and  the  grantor  is  held  to  be  obligated  to  make  up  a 
deficiency  realized  upon  a  sale  of  the  property  in  foreclosure,  once 
the  debt  is  established.^ '^ 

§  745.  Where  property  in  possession  of  person  claiming  under 
adverse  title. — Where  at  the  time  of  the  execution  of  a  mort- 
gage the  property  is  in  the  actual  possession  of  one  who  claims 
under  an  adverse  title,  an  action  to  foreclose  the  mortgage  can- 
not be  maintained  until  such  time  as  the  mortgagor,  or  his  repre- 
sentative, has  actually  recovered  possession.  Until  this  occurs 
his  only  remedy  is  by  an  action  upon  the  bond.^* 

This  decision  is  based  on  section  225  of  the  Eeal  Property  Law 
of  1906,  which  stated  as  does  our  present  statute,^^  that  a  mort- 
gage of  lands  held  adversely,  if  duly  recorded,  binds  the  property 
from  the  time  the  possession  thereof  is  recovered  by  the  mort- 
gagor or  his  representatives,  implying  that  such  a  mortgage  does 
not  bind  the  property  previous  to  such  possession.  This  was  an 
amendment  of  the  ancient  acts  against  champerty  embodied  in 
the  first  part  of  the  section  quoted  and  by  which  grants  of  lands 
held  adversely  are  absolutely  void.  It  was  inserted  by  the 
Revisers  as  a  compromise  with  the  harsh  rule  theretofore  pre- 
vailing. In  these  notes  *"  they  expressly  state  that  it  was  their 
desire  "  to  enable  a  claimant  to  mortgage  lands  held  adversely." 

35  Farmers'  Loan  &  Trust  Co.  v.  38  Hopkins  v.  Baker,  140  App. 
Bankers'  &  Merchants'  Telegraph  Co.,  Div.  (N.  Y.)  460;  125  N.  Y.  Supp. 
44  Hun,  400.  417. 

36  Faulkner  v.  Cody,  45  Misc.  E.  39  Eeal  Prop.  Law,  §  260. 

64;   91  N.  Y.  Supp.  633.  40  Note  of  Eevisers  to  1  E.  S.  739, 

37Boocock    V.    Phipard,    5    N.    Y.       §  148. 
Supp.  228,  and  cases  there  cited. 
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Assuming  the  correctness  of  the  principal  case  their  object  has 
scarcely  been  accomplished,  for,  while  another  statutory  provi- 
sion *^  goes  far  towards  annulling  the  seemingly  severe  prohibi- 
tions against  grants,  the  judicial  construction  of  their  amendment 
has  deprived  one  who  has  advanced  money  on  the  strength  of  such 
a  claim  of  his  remedy.  A  grant  of  laiids  held  adversely  is  void, 
but  when  made,  the  grantee  may  maintain  ejectment.  A  mort- 
gage of  lands  held  adversely  is  not  void,  but  on  the  contrary  is 
encouraged,  yet  when  made,  the  mortgagee  may  not  maintain 
foreclosure.  If  the  claimant  himself  does  not  care  to  prosecute 
ejectment  his  mortgagee  cannot  force  him  to,  but  is  left  to  his 
remedy  on  the  bond.  If  the  conclusion  of  the  court  is  unavoid- 
able, it  would  seem  as  if  an  amendment  to  the  statutory  law  were 
desirable.  The  conclusion  reached  by  the  two  dissenting  justices 
was  based  on  the  fact  that  the  mortgage  under  discussion  was  for 
purchase  money,  and  that  the  mortgagee  could  reacquire  whatever 
interest  he  had  had  in  the  property.** 

§  746.  Where  mortgagee  conveys  part  of  premises. — The  fact 
that  a  mortgagee  may  have  conveyed  a  part  or  even  a  whole  of 
the  mortgaged  premises  will  not  deprive  him  of  his  right  to  fore- 
close. The  conveyance  of  the  land  does  not  pass  his  interest  in 
the  mortgage.  In  a  case  in  which  this  question  arose  Chancellor 
Kedstt  said :  "  The  suggestion  that  the  mortgagee  could  not  fore- 
close, because  he  had  previously  sold  parcels  of  the  land,  is  en- 
tirely without  any  foundation  in  precedent  or  justice.  The  sales 
created  of  themselves  no  obstacle  to  the  right  of  redemption.  If 
the  mortgagor  was  entitled  to  redeem,  he  could  secure  the  pos- 
session as  against  those  purchasers  equally  as  well  as  he  could 
secure  it  against  the  mortgagee  himself,  or  his  heirs  after  his 
death ;  a  mortgagor  cannot  by  fine  and  non-claim  bar  the  equity  of 
redemption."  ** 

§  747.  An  agreement  to  extend  the  time  of  payment  of  the 
principal  has  no  effect  upon  the  provisions  of  the  mortgage  re- 
specting the  payment  of  interest  and  the  consequences  of  a  de- 
fault therein.  Such  an  agreement  may  be  entirely  consistent 
with  the  provisions  of  the  mortgage  as  to  payment  of  interest, 

41  Code  of  Civ.  Proc,  1501.  43  Wilson   v.   Troup,   2    Cow.    195, 

421)6  Garmo  v.  Phelps,  176  N.  Y.      affi'd  7  Johns.  Ch.  25. 
455. 
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and  where  it  does  not  appear  to  have  been  the  intention  of  the 
parties  that  the  agreement  should  operate  to  alter  such  provisions, 
the  court  vrill  not  so  construe  it.**  The  same  is  true  in  regard  to 
a  tax  or  water-rate  clause,  for  the  court  will  not  consider  such 
important  conditions  of  the  mortgage  abrogated  in  the  absence 
of  either  express  terms  which  so  stipulate,  or  a  clear  implication 
that  the  parties  so  intended.*^  These  two  cases  are  distinguished 
in  a  more  recent  case  in  which  the  defendant  set  up  an  absolute 
and  unqualified  extension  of  the  time  of  payment  of  the  principal 
debt  beyond  the  time  at  which  the  action  was  commenced,  and 
alleged  a  valuable  consideration.  In  the  lower  court  the  answer 
was  stricken  out  as  frivolous,  but  on  appeal  the  court  reversed 
the  order,  holding  that  in  the  cases  above  referred  to  the  agree- 
ment extended  the  mortgage  and  all  of  its  provisions,  while  in 
the  case  at  bar  there  was  no  extension  of  the  mortgage,  the 
allegations  being  simply  of  an  unqualified  extension  of  the  time 
of  payment  of  the  principal  amount.*^ 

WHAT    MAY    BE    LITIGATEID   IN   ACTIONS    TO  FORECLOSE. 

§  748.  The  nature  of  the  jurisdiction  in  which  the  action  to  fore- 
close is  entertained,  and  the  nature  of  the  judgment  which  ia 
sought,  will  determine  the  questions  which  may  properly  be  liti- 
gated. The  object  of  the  action  is  twofold:  to  extinguish  the 
equity  of  redemption,  and  to  compel  the  performance  of  a  con- 
tract to  pay  money.  The  court  in  which  the  questions  are  passed 
upon  is  guided  by  the  rules  which  prevail  in  courts  of  equity,  and 
an  action  to  foreclose  a  mortgage  is  in  the  nature  of  a  suit  in 
equity.  It  diilers  from  some  other  actions  which  are  also  equi- 
table, in  the  special  statutory  provisions  which  have  been  made 
concerning  it;  but  except  as  the  statute  controls,  the  same  rules 
govern  in  aqjions  to  foreclose,  as  apply  in  all  actions  which,  prior 
to  the  Code,  were  litigated  in  the  Court  of  Chancery. 

The  statute  declares  that  "  if  the  plaintiff  becomes  entitled  to 
final  judgment,  it  must  direct  the  sale  of  the  property  mortgaged, 
or  of  such  part  thereof,  as  is  sufficient  to  discharge  the  mortgage 
debt,   the   expenses   of  the    sale,    and  the   costs   the    action."  *'' 

44  Jester  v.  Sterling,  25  Hun,  344.  46  Beach  v.  Shanley,  35  App.  Div. 

45  Leopold  v.   Hallheimer, .  1   App.       566;  55  N.  Y.  Supp.  130. 
Div.  202;  37  N.  Y.  Supp.  154.  47  Code  Civ.  Proc.  §  1626. 
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This  provision  did  not  change  the  existing  law,  and  the  practice 
in  this  State,  both  before  and  since  the  statute,  has  been  to  sell,  and 
not  to  adjudge  a  strict  foreclosure.*^  The  sale  has  the  same  effect 
as  the  foreclosure  would  have  had  under  former  provisions  of 
law,**  and  so  far  as  the  question  of  what  may  be  litigated  is 
concerned,  the  same  rules  apply  in  an  action  to  foreclose  by  a  sale, 
as  in  an  action  to  foreclose  by  fixing  a  time  beyond  which  the 
right  of  redemption  could  not  exist. 

The  Code  also  makes  provision  for  the  collection  of  the  mort- 
gage debt  in  the  action  to  foreclose,®"  and  in  this  respect  it 
changed  the  previous  law,  for  the  former  Court  of  Chancery  couM- 
not  entertain  actions  on  a  bond  or  on  agreements  collateral  to 
a  bond  and  mortgage  in  suit,  given  to  secure  payment  of  the 
mortgage  debt.  For  this  reason  it  was  held  that  the  provisions 
of  the  old  statute  did  not  extend  to  a  case  where  the  complainant 
had  no  right  to  come  into  chancery  to  foreclose  the  mortgage  as 
against  the  interest  of  any  one  in  the  mortgaged  premises,  or  any 
part  thereof.®^ 

§  749.  Title    of    mortgagor    cannot    be    tried The    mortgagor 

may  not,  in  an  action  to  foreclose,  and  in  the  absence  of  fraud, 
deny  his  title  at  the  time  of  the  execution  of  the  mortgage.  The 
action  is  inappropriate  to  the  settlement  of  a  disputed  title,  and 
there  is  no  reason  why  the  court  should  entertain  a  question  con- 
cerning the  legal  right  to  the  mortgaged  premises.  The  pur- 
chaser under  the  judgment  will  acquire  what  interest  the  mort- 
gagor had  in  the  premises,  whatever  that  was.  Such  title,  which 
was  before  defeasible,  will  then  become  absolute ;  if  there  be  dis- 
pute concerning  its  nature  and  extent,  that  must  be  adjudicated 
in  some  proceeding  in  which  the  pleadings  and  proceedings  are 
adapted  to  that  purpose.®^ 

So,  where  the  mortgagor  claimed  title  to  the  mortgaged  prem- 
ises under  a  conveyance  from  four  grantors,  two  of  whom  were 
minors  at  the  execution  of  the  deed,  but  who  had  done  no  act 

48  Mills  V.  Dennis,  3  Johns.  Ch.  Hun,  671.  See  §  23  amte.  See  Dur- 
367.  yea  v.  Maekey,  151  N.  Y.  204;  45  N. 

49  2  E.  S.  192,  §  158.  E.   458;    Croner   v.   Cowdrey,    139  N. 

50  Code  Civ.  Proc.  §  1627.  Y.   471 ;    34  N.   E.    1061 ;    Newton  v. 

51  Mann  v.  Cooper,  1  Barb.  Ch.  Avers,  143  App.  Div.  673;  128  N.  Y. 
185.  Supp.    327;    Monroe    v.    Button,    20 

52  Per  Dykman,  J.,  in  Dime  Sav-  Misc.  E.  494;  46  N.  Y.  Supp.  637. 
ings  Bank  of  Brooklyn  v.  Crook,  29 
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after  they  became  of  age  to  disaffirm  the  deed,  it  was  decided  that 
the  purchase  of  the  equity  of  redemption  from  the  mortgagor, 
who  had  taken  a  conveyance  from  him  subject  in  terms  to  the 
payment  of  the  mortgage,  could  not,  upon  a  bill  to  foreclose  the 
mortgage,  set  up  as  a  defense  a  quit-claim  deed  obtained  from  the 
minors  after  they  became  of  age.^* 

§  750.  Title  adverse  to  the  title  of  mortgagor  cannot  be  tried — 

It  is  not  every  conflicting  title  to  the  property  which  can  be  liti- 
gated, but  only  those  which  concern  the  equity  of  redemption.  A 
mortgagee  has  no  right  to  make  one  who  claims  adversely  to  the 
title  of  the  mortgagor,  and  prior  to  the  mortgage,  a  party  de- 
fendant for  the  purpose  of  trying  his  adverse  claim  in  a  court 
of  equity.®*  And  where  a  party  making  a  claim  of  title  anterior 
to  the  mortgage  is  made  a  defendant,  the  judgment  will  not 
bind  his  prior  interest,  and  it  will  be  reversed,  though  made 
after  a  hearing  on  pleadings  and  proofs.®  ®  In  a  case  where  a 
woman  claiming  a  paramount  right  of  dower  was  made  a  de- 
fendant and  answered  insisting  upon  such  paramount  right,  and 
a  trial  was  had  on  the  issue  thus  presented,  and  the  court 
directed  a  judgment  in  the  usual  form,  barring  and  foreclosing 
the  defendant  of  all  right,  claim,  interest,  and  equity  of  redemp- 
tion in  the  mortgaged  premises  and  every  part  thereof,  it  was 
held  on  appeal  that  the  judgment  should  either  dismiss  so  much 
of  the  action  as  to  said  defendant  as  related  to  the  interest  claimed 

53  Eagle  Fire  Ins.  Co  v.  Lent,  6  Supp.  204;  Larremore  v.  Squires,  30 
Paige's  Ch.  635.  Misc.  E.  62 ;  62  N.  Y.  Supp.  885.     See 

54  Nelson  v.  Brown,  144  N.  Y.  also  Bozarth  v.  Landers,  113  111.  181; 
384;  39  N.  B.  355;  Euyter  v.  Held,  Wolflnger's  Adm'r  v.  Retz,  66  Iowa, 
121  N.  Y.  498;  24  N.  E.  791;  Bath-  594;  24  N.  W.  228;  Dorr  v.  Leach,  58 
bone  V.  Hooney,  58  N.  Y.  463;  Mer-  N.  H.  18;  Kinsley  v.  Scott,  58  Vt. 
chants'  Bank  v.  Thomson,  55  N.  Y.  470;  5  Atl.  390;  Hekla  Fire  Ins.  Co. 
7;  Brundage  v.  Domestic  &  For.  Miss.  v.  Morrison,  56  Wis.  133;  14  N.  W. 
Soc,  60  Barb.  204;  Eagle  Fire  Ins.  12;  Macloon  v.  Smith,  49  Wis.  200; 
Co.  V.  Lent,  6  Paige,  637;  Freling-  5  N.  W.  336;  Roberts  v.  Woods,  38 
huysen  v.  Golden,  4  Paige,  206;  Jones  Wis.  60. 

V.  St.  John,  4  Sandf.  Ch.  208;  See  §  794  herein. 
Holcomb  V.  Holeomb,  2  Barb.  22;  55  Ruyter  v.  Reid,  121  N.  Y.  498; 
Banks  v.  Walker,  3  Barb.  Ch.  24  N.  E.  791;  Corning  v.  Smith,  6 
438;  Meigs  v.  Willis,  66  How.  N.  Y.  (2  Seld.)  82;  Lewis  v.  Smith, 
Pr.  466;  Emigrant  Industrial  Sav-  9  N.  Y.  (5  Seld.)  502;  Lee  v.  Parker, 
ings  Bank  v.  Goldman,  75  N.  Y.  43  Barb.  611;  Merchants'  Bank  v. 
127 ;  Emigrant  Industrial  Savings  Thompson,  55  N".  Y.  7 ;  Barker  v.  Bur- 
Bank  V.  Clute,  33  Hun,  82;  Mayer  v.  ton,  67  Barb.  458. 
Margolies,  47  Misc.  R.  24;  95  N.  Y. 
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by  her  to  be  paramount  to  the  mortgage,  or  else  that  interest 
should  be  excepted  from  the  operation  of  the  judgment  by  a 
proper  statement  expressive  of  that  qualification.^® 

The  validity  of  a  trust  deed  executed  prior  to  the  mortgage 
cannot  be  tried  in  an  action  to  foreclose.®'^ 

Where  premises  were  transferred  to  parties  as  joint  ten- 
ants, who  subsequently  executed  mortgages  thereon  to  secure  an 
indebtedness  of  the  grantor,  who  between  the  time  of  the  convey- 
ance and  the  execution  of  the  mortgages,  took  a  conveyance  to 
remove  a  cloud  from  title,  it  was  held  in  an  action  to  foreclose 
the  property  that  a  defense  that  such  conveyance  gave  a  title  par- 
amount to  the  liens  under  the  mortgages,  could  not  be  sustained. 
It  was  declared  that  such  a  defence  was  most  inequitable  and 
would  be  a  reproach  to  our  laws  if  it  could  prevail.^® 

An  action  to  foreclose  is  not  a  proper  proceeding  in  which  to 
litigate  the  adverse  and  paramount  title  of  a  defendant  who  claims 
under  the  foreclosure  of  a  previous  mortgage  from  which  the  de- 
fendant does  not  seek  to  redeem.^  ^ 

§  751.  Motive  of  mortgagee  immaterial — ^Where  a  mortgagee 
has  the  legal  right  to  foreclose  and  sell  the  mortgaged  premises 
in  satisfaction  of  the  debt,  the  question  whether  he  was  influenced 
by  a  sinister  or  unworthy  motive  in  proceeding  to  foreclose  at  a 
particular  time  is  immaterial,  as  the  motive  will  not  affect  the 
legal,  existing  right.®" 

It  rests  with  the  mortgagee  or  the  assignee  of  a  mortgage  where 
it  has  been  assigned  to  elect  for  himself  the  time  and  manner  of 
enforcing  his  security  provided  that  he  does  not  hold  it  or  put 
it  forward  in  some  way,  unlawfully  or  inequitable,  as  against  an- 
other. He  may  exercise  his  ovni  judgment  as  to  when  he  will 
bring  an  action  to  foreclose,  and  cannot  be  compelled  by  a  junior 
mortgagee  to  enforce  it  or  to  permit  the  latter  to  do  so  in  an  ac- 
tion of  foreclosure.®  "^ 

56  Lanier  v.  Smith,  37  Hun,  529.  Blackman,  145  App.  Div.  199;  129  N. 

57  Helck  v.  Reinheimer,  23  W.  Dig.  Y.  Supp.  1005,  citing  Morris  v.  Tut- 
473.  hill,  72  N.  Y.  575 ;  Swift  v.  Finnigan, 

58Griswold  v.  Atlantic  Dock  Co.,  53  App.  Div.  76;  65  N.  Y.  Supp.  723. 

21  Barb.  225.  61  Adams   v.    McPartlin,    11    Abb. 

59  Bell  V.  Pate,  47  Mich.  468;  11  K  C.  369,  following  and  applying 
N.  W.  275.  MoReynolds  v.  Munns,  2  Keyes,  214. 

60  North    Central    Realty    Co.    v. 
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§  752.  Where  a  person  claiming  a  lien  or  title  prior  to  tlie  mort- 
gage is  made  a  party,  it  is  not  necessary  for  him  to  set  up  hia 
rights  by  answer,  since  the  entire  force  of  the  decree  will  be  to 
exclude  him  from  any  interest  in  the  equity  of  redemption.  This 
applies  to  the  wife  of  the  mortgagor  who  did  not  join  in  the  mort- 
gage,^ ^  and  to  a  life  estate  not  bound  by  the  mortgage,®^  and  to 
the  holder  of  a  prior  judgment,^*  and  to  the  holder  of  a  prior  me- 
chanic's lien.^^ 

If  the  mortgagor  since  the  execution  of  the  mortgage  has  ac- 
quired an  outstanding  or  further  title,  this  will  not  constitute  a 
defense  to  the  mortgage,  and  the  validity  of  such  title  cannot  be 
tried  in  the  foreclosure  suit.  The  judgment  will  operate  to  fore- 
close the  mortgagor  as  to  the  title  owned  by  him  at  the  time  when 
the  mortgage  was  executed,  and  the  judgment  will  not  prevent 
him  from  setting  up  his  after-acquired  title  against  the  purchaser 
at  the  mortgage  sale.®®  This  principle  will  apply  where  the 
owner  of  the  equity  of  redemption  or  a  person  holding  a  lien 
upon  it  has  purchased  the  property  at  a  sale  for  taxes.  The  va- 
lidity of  the  tax  sale  cannot  be  set  up  in  defense  against  the  mort- 
gage; and  the  judgment  of  foreclosure  and  the  sale  made  in  pur- 
suance of  it  will  not  affect  the  tax  title.®'^  This  rule  was  applied 
in  a  case  where  the  wife  of  the  mortgagor  who  had  joined  in  the 
mortgage,  subsequently  obtained  a  tax  title.®® 

A  prior  mortgagee  who  is  made  a  defendant  as  also  holding  a 
junior  lien,  may  answer  in  the  action  and  ask  to  have  his  prior 
mortgage  paid  out  of  the  proceeds  of  the  sale,  before  applying  any 
portion  of  such  proceeds  to  the  satisfaction  of  the  plaintiff's  mort- 
gage.®* 

The  delivery  of  a  mortgage  by  the  mortgagee,  as  collateral  se- 
curity for  a  debt,  when  it  is  unaccompanied  by  the  bond,  confers 
no  rights  upon  the  holder  as  against  an  assignee  to  whom  both  the 
bond    and    mortgage    are    transferred.     And    it    is    immaterial 

62  Lewis  v.   Smith,  9   N.  Y.   502;  66  Weil   &  Bro.   V.   Uzzell,   92   N. 

Merchants'  Bank  v.  Thomson,  55  N.  C.  515. 

Y.  7.  67  0dell  v.  Wilson,   63   Cal.    159; 

63Eathbone  v.  Hooney,  58  N.  Y.  Blias  v.  Verdugo,  27   Cal.  428;    Bo- 

463.  zarth  v.  Landers,  113  111.  181;  contra, 

64  Frost  V.  Koon,  30  N.  Y.  428;  Lyon  v.  Powell,  78  Ala.  351;  Randle 
Payn  v.  Grant,  23  Hun,  134.  v.  Boyd,  73  Ala.  282. 

65  Emigrant  Industrial  Savings  68  Bozarth  v.  Landers,  113  111.  181. 
Bank  v.  Goldman,  75  N.  Y.  127.  69  Doctor  v.  Smith,   16  Hun,  245. 
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whether  the  prior  transfer  was  by  parol  or  in  writing.  There- 
fore since  such  former  transfer  conferred  no  interest  in  the  mort- 
gage upon  the  holder,  such  delivery  is  no  defense  to  an  action  of 
foreclosure  by  the  second  assignee  against  one  claiming  through 
the  prior  holder.'" 

§  753.  Conflicting  claims  to  priority  may  be  determined. — But, 
on  the  other  hand,  the  court  will  enfertain  every  question  which 
must  be  determined  in  order  to  do  complete  justice  between  all 
parties  whose  rights  in  the  equity  of  redemption  are  destroyed  by 
the  foreclosure  and  sale.  As  an  example  of  this,  it  may  be  stated 
that  it  is  a  matter  of  common  practice  to  determine,  as  between 
holders  of  several  parcels  of  land  mortgaged  together,  the  order 
in  which  they  should  be  sold  to  pay  the  mortgage  debt.'^^  And, 
in  Brown  v.  Keeney  Settlement  Cheese  Association  (59  W.  Y. 
242),  the  Court  of  Appeals  held  that  it  was  permissible  for  the 
owner  of  a  structure  on  the  mortgaged  premises  to  set  up  and 
litigate  in  the  foreclosure  suit  an  alleged  right  to  remove  such 
structure,  because  of  an  agreement  between  him  and  the  mort- 
gagor or  mortgagee,  or  of  the  circumstances  under  which  the  an- 
nexation was  made;  and  that  the  court  might,  by  the  judgment 
in  the  action,  in  case  the  right  is  established,  protect  it  by  author- 
izing the  removal  before  the  sale,  or  providing  that  the  sale  should 
be  subject  to  such  right. 

In  an  action  to  foreclose  a  mortgage  a  subsequent  attaching 
creditor  may  prove  the  existence  of  his  attachment,  and  show 
that,  in  consequence  of  the  plaintiff's  acts,  his  lien  is  superior  to 
the  mortgage.'''^ 

One  asserting  a  right  under  the  mortgagor  prior  to  the  mort- 
gage is  a  proper  party  to  an  action  for  the  foreclosure  of  the 
mortgage,  and  the  question  of  priority  may  be  determined  in  that 
action.''^  But  while  an  assignee  for  value  of  a  mortgage  takes  it 
subject  to  the  equities  existing  between  the  original  parties,  they 
must  be  established  by  common-law  evidence,  and  declarations  of 

TOMerritt  v.  Bartholick,  36  N.  Y.  Y.  76,  84;   Alder  v.  Russell,  8  App. 

44  (1867).  Div.  519;  40  N.  Y.  Supp.  892;  Bank 

71  The  New  York  Life  Ins.  &  Trust  of  Orleans  v.  Flagg,  3  Barb.  Ch.  316. 

Co.  T.  Mllner,  1  Barb.  Ch.  353.  See    also    Board    of    Supervisors    of 

72Scrivner  v.  Dietz,  68    (Cal.   1)  Iowa  Co.  v.  Mineral  Point  R.  R.  Co., 

8;   Pae.  609.  24  Wis.  93. 

73  Brown    v.    Volkenning,    64    N. 
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the  assignor  made  prior  to  the  assignment,  are  inadmissible 
against  the  assignee  to  establish  a  defense  to  an  action  brought  by 
him  to  foreclose  the  mortgage.^* 

In  an  action  by  a  trustee  to  foreclose  a  mortgage  given  to  se- 
cure the  payment  of  bonds  it  has  been  said  that  doubtless  the 
plaintiff  may  pray  for  a  determination  in  the  action  of  the  rights 
and  interests  of  all  its  cestuis  que  tiiist,  the  holder  of  the  bond 
issued  under  the  mortgage,  as  a  part  of  the  judgment  of  fore- 
closure, and  that  such  a  judgment,  proper  notice  being  given  to 
all  the  claimants  of  the  bonds  to  appear  and  assert  their  rights, 
may  preclude  all  the  parties  and  determine  the  rights  of  the  ces- 
tuis que  trust  among  themselvesJ^  But  where  a  claimant  to 
bonds  serves  his  answer  on  an  adverse  claimant,  in  an  action  by 
the  trustee  to  foreclose  a  trust  mortgage,  but  the  adverse  claimant 
does  not  serve  its  answer  in  return,  and  the  answer  served  does 
not  specifically  demand  a  determination  of  the  rival  claims,  the 
claimant  not  serving  an  answer  is  not  entitled  to  have  the  ques- 
tion determined  in  such  action. ''* 

§  754.  Where  a  mortgage  has  no  inception  in  the  hands  of  the 
mortgagee,  he  never  having  advanced  any  money  upon  it  or  held  it 
as  security  for  any  money,  and  the  only  agreement  is  that  an  as- 
signee of  the  mortgagee  should  make  the  loan,  the  mortgage 
simply  being  executed  to  the  mortgagee  named  that  such  assignee 
might  have  his  guarantee  of  payment,  the  effect  of  the  whole 
transaction  is  the  same  as  if  the  mortgage  had  been  executed  di- 
rectly to  the  assignee,  and  the  mortgagee  had  then  guaranteed 
payment  or  executed  his  bond  as  collateral  thereto.  It  first  has 
its  inception  and  becomes  valid  as  a  security  when,  with  the  as- 
signment, it  is  delivered  to  the  assignee  and  he  advances  the 
money  upon  it.  Such  assignee  does  not  occupy  the  position  of  an 
assignee  of  the  mortgage,  in  the  sense  that  he  takes  it  subject  to 
any  equities  or  defenses  which  the  mortgagor  had  at  the  time  of 
the  assignment  against  the  mortgagee. '^'^ 

74  Merkle  v.  Beidleman,  165  N.  Oneonta,  Cooperrfown  &  R.  S.  Ey. 
Y.  21;  58  K  E.  757.  Co.,    116   App.   Div.   78;    101   N.   Y. 

75  Knickerbocker  Trust  Co.  v.  241,  affi'd  188  N.  Y.  38;  80  N.  E.  568. 
Oneonta,  Cooperstown  &  R.  S.  Ey.  77  Riggs  v.  Pursell,  89  N.  Y.  608, 
Co.,  188  N.  Y.  38;  80  N  E.  568,  affi'g  so  holding  aside  from  an  estoppel  by 
116  App.  Div.  78;  101  N.  Y.  Supp.  virtue  of  a  written  declaration  by 
241.  the  mortgagor  to  the  assignee  stating 

76  Knickerbocker     Trust     Co.     v.  in   effect  that   the   mortgage   was   a 
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§  755.  Pleading  to  raise  question  of  priority ^In  a  case  where 

the  plaintiff  desires  to  contest  the  priority  of  a  lien  held  by  a  de- 
fendant, of  earlier  date  or  record  than  his'  mortgage,  it  will  not 
be  sufficient  to  adopt  the  allegation  under  the  rule  to  the  effect 
that  the  defendant  has  or  claims  to  have  some  interest  or  lien 
which  is  subsequent  to  the  mortgage.  The  complaint  should 
contain  a  description  of  the  lien  sought  to  be  attacked,  and  a 
statement  of  the  grounds  upon  which  relief  is  asked.''* 

good  and  valid  security  for  the  whole  78  Bank    of    Orleans    v.    Flagg,    3 

amount  thereof.  Barb.  Ch.  318. 
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WHO  AEE  PEOPEiK  PLAINTIFFS   IN   FOEHCLOSUEE   CASES. 

§  756.  If  a  mortgage  be  assigned  as  security  for  a  debt  of  less 
amount,  it  would  be  proper  for  both  the  assignor  and  assignee  to 
join  as  plaintiffs  in  foreclosing  it;  ^  it  would  also  be  regular  for 
the  assignee  to  proceed  by  himself,^  and,  having  done  so,  he  will 
hold  any  surplus  as  trustee  for  his  assignor.^ 

Since,  in  equity,  the  assignor  is  still  the  owner  of  the  security 
he  can  proceed  in  his  own  name,  especially  if  .the  assignee  de- 
clines to  move.*  And  it  has  been  decided  that  a  iona  fide  as- 
signee for  value  of  a  mortgage  originally  given  as  consideration 
for  a  fraudulent  transfer  of  the  land  may  foreclose  the  mortgage) 
notwithstanding  the  transfer  has  been  adjudged  void  as  against 
creditors.®  If  the  mortgagee,  who  has  assigned  the  mortgage  as 
security,  commence  a  foreclosure,  making  his  assignee  a  party 
defendant,  the  assignee  is  the  only  person  who  can  object;  the 
m.ortgagor  will  not  be  allowed  to  raise  the  question,  since  it  is 
of  no  importance  to  the  mortgagor  whether  the  assignee  is  a 
plaintiff  or  a  defendant.® 

The  fact  that  a  mortgagor  claims  to  have  a  valid  defense  for 
the  balance  unpaid  on  a  bond  secured  by  mortgage,  is  no  reason 
for  denying  an  application  by  the  assignee  of  such  bond  for  leave 
to  bring  an  action  thereon  under  section  1628  of  the  Code  of 
Civil  Procedure.  The  validity  of  such  a  defense  should  be  left 
.  for  determination  in  the  action,  and  should  not  be  tried  on  affi- 
davits used  on  the  motion  for  leave  to  sue.'^  If  the  assignee  of  the 
mortgage,  holding  the  same  as  a  mere  security,  becomes  the 
owner  of  the  equity  of  redemption,  the  mortgage  does  not  merge 
and  the  assignor  may  foreclose.® 

Where  the  assignee  holding  the  mortgage  as  a  mere  security, 

IHoyt  V.  Martense,  16  N.  Y.  231;  4  Norton  v.  Warner,  3  Edw.   106; 

Cerf  V.  Ashley,  .68  Cal.  419;   9  Pac.  Simaon  v.  Satterlee,  6  Hun,  305,  affi'd 

658.  04  N.  Y.  657;  Hopson  v.  JJtna  Axle 

2Dalton  v.  Smith,  86  N.  Y.   176;  &  Spring  Co.,  50  Conn.  597. 
Trustees  of  Union  College  v.  Wheeler,  5  Smart    v.    Bement,    4    Abb     Ct 

61  N.  Y.  88;  Bloomer  y.  Sturges,  55  affi'd  Dec.  253.  "         ' 

N.  Y.   168;   Andrews  v.  Gillespie,  47  6  Simson  v.  Satterlee,  6  Hun    305, 

N.  Y.  487;   Bard  v.  Poole,   12  N.  Y.  affi'd  64  N.  Y.  657. 
495 ;  Slee  v.  Manhattan  Company,  67  7  La  Grave  v.  Hellinger    109  App 

Barb.  48.  Div.  515;  96  N.  Y.  Supp.  564. 

3  Norton   v.   Warner,   3   Edw.   Ch.  8  Graydon  v.  Church,  7  Mich.  36. 

106. 
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obtains  a  judgment  for  the  satisfaction  of  his  own  demand,  and 
this  amount  is  paid  to  him  by  his  assignor,  this  revests  the  title  in 
such  assignor,  who  may  afterward  bring  an  action  in  his  own 
name.  The  previoiis  judgment  will  not  be  a  bar  to  the  new 
action.® 

§  757.  Toreclosure  by  party  in  interest. — An  action  to  foreclose 
may  be  maintained  by  any  person  who  has  an  interest  in  the  mort- 
gage, though  it  cannot  always  be  maintained  by  the  person  who 
has  an  interest  in  the  proceeds  of  the  mortgage.  The  test  is  as 
to  whether  the  plaintiff  has  the  right  to  give  a  valid  acquittance  to 
the  mortgagor  for  the  mortgage  debt,  or  any  part  of  it;  or  as  to 
whether  his  acquittance  would  be  necessary  to  perfect  the  dis- 
charge; and,  in  either  case,  he  may  institute  the  foreclosure.  If 
the  person  foreclosing  has  only  a  part  interest  in  the  mortgage, 
those  who  are  interested  with  him  should  first  be  invited  to  be- 
come plaintiffs,  and  on  refusal,  they  should  be  joined  as  de- 
fendants.'" 

Where  a  mortgage  is  executed  to  one  to  secure  money  to  be 
paid  to  another,  the  latter,  if  alive,  can  maintain  a  suit  to  fore- 
close it,''  and  if  he  be  dead  the  action  is  properly  brought  by  his 
administrator.'^ 

If  the  mortgage  belongs  to  two  or  more  persons,  it  is  best 
that  they  should  all  join  as  plaintiffs  in  the  action  to  foreclose.'^ 
If  the  action  is  brought  by  one  of  them,  and  the  others  are 
joined  as  defendants,  the  complaint  should  show  that  those  not 
joining  as  co-plaintiffs  had  been  requested  so  to  join,  and  had  re- 
fused; but  if  the  complaint  does  not  show  these  facts,  and  the 
defect  is  not  objected  to  by  the  interposition  of  a  demurrer,  it 
will  be  waived.'* 

Where  there  are  two  co-mortgagees,  and  one  has  become  the 
owner  of  the  equity  of  redemption,  the  other  can  sustain  a  bill 
for  foreclosure  against  him  to  the  extent  of  his  proportionate  in- 
terest,'^ 

9  O'Dougherty  v.  Remington  Paper  13  Shirkey  v.  Hanna,  3  Blacklf. 
Co.,  81  N.  Y.  496.                                          (Ind.)   403;  26  Am.  Dec.  426. 

10  Hancock  v.  Hancock,  22  N.  Y.  14  Carpenter  v.  O'Dougherty,  2 
568;  Lawrence  v.  Lawrence,  3  Barb.  N.  Y.  Sup.  (T.  &  C.)  427,  affi'd  58 
Ch.  71.  N.  Y.  681. 

11  Lady  Superior  v.  McNamara,  3  15  Sandford  v.  Bulkley,  30  Conn. 
Barb.  Ch.  375;  49  Am.  Dec.  184.  344. 

12  Nolte  V.  Libbert,  Adm'r,  34  Ind. 
163. 
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Partners  need  not  be  joined  as  plaintiffs  in  the  foreclosure  of  a 
mortgage  given  to  only  one  of  the  firm  as  trustee  for  the  partner- 
ship." 

On  a  bill  filed  by  partners  to  foreclose  a  partnership  debt,  on 
the  death  of  one  of  them  the  suit  can  be  prosecuted  by  the  sur- 
vivors.^^ 

§  758.  If  a  mortgage  is  made  to  secure  different  debts  of  two  or 
more  persons,  all  of  the  parties  in  interest  should  unite  as 
plaintiffs  in  an  action  to  foreclose  it ;  ^*  but  any  one  of  them  may 
bring  the  action  if  the  others  refuse,  and  those  refusing  may  be 
joined  as  defendants.-^®  Such  a  mortgage  is  several  and  not 
joint,  and  if  one  dies,  the  survivor  cannot  enforce  it  for  both 
debts.20 

Where  a  number  of  ihortgages  have  equal  liens  upon  the  same 
property,  all  mortgagees  should  be  asked  to  join  as  plaintiffs,  and 
such  as  refuse  should  be  made  defendants.*^  But  a  mortgagee 
may  maintain  an  action  to  foreclose  a  mortgage  vpithout  making 
a  party  plaintiff  one  who  has  a  claim  upon  a  portion  of  the 
fund  secured  by  the  mortgage  by  reason  of  an  assignment  of  an 
interest  therein.  And  a  failure  to  make  such  person  a  party 
plaintiff  does  not  render  the  judgment  in  such  action  invalid  or 
furnish  a  ground  for  collateral  attack  upon  it.** 

§  759.  Surety  subrogated  to  rights  of  mortgagee If  a  person 

who  stands  in  the  relation  of  surety  to  the  mortgage  debt  is  com- 
pelled to  pay  it,  he  is  entitled  to  be  subrogated  to  the  rights  of  the 
mortgagee,  and  without  any  formal  assignment,  either  in  writing 
or  by  parol,  he  may  foreclose  the  mortgage  in  his  own  name.*^ 
This  is  the  position  of  a  person  who  has  guaranteed  the  payment 
of  the  mortgage,  or  who,  being  obligated  to  pay  the  debt,  has  sold 
the  land,  either  subject  to  the  mortgage  debt,**  or  to  some  person 
who  assumed  the  obligation.*^ 

leShelden    v.    Bennett,    44    Mich.  23  McLean  v.  Towie,  3  Sandf.  Ch. 

634;   7  N.  W.  223.  117;    Halsey  v.   Reed,   9   Paige,  446; 

17  Roberts  v.  Stigleman,  78  111.  Ellsworth  v.  Lockwood,  42  N.  Y.  89; 
120.  Patterson  v.  Birdsall,  64  N.  Y.  294. 

18  Etna  Ins.  Co.  v.  Finch,  84  Ind.  24  Cox  v.   Wheeler,  7   Paige,   248 
301.  Tice    V.    Annin,    2    Johns.    Ch.'   125 

19  Goodall  V.  Mopley,  45  Ind.  355.  Cherry  v.   Monro,   2   Barb.   Ch.   618 

20  Burnett  v.  Pratt,  39  Mass.    (22  Ferris  v.  Crawford,  2  Den.  595. 
Pick.)  556.  25  Johnson  v.  Zink,  52  Barb.  396; 

21  Potter  V.  Crandell,   Clark,   119.      Brewer  v.  Staples,  3  Sandf.  Ch.  579; 
22Batterman  v.   Albright,   122  N.      Halsey  v.  Reed,  9  Paige,  446-  Marsh 

Y.  485;  25  N.  E.  856.  v.  Pike,  10  Paige,  595. 
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In  this  connection,  it  has  been  said :  "  If  the  party,  in  a 
position  or  with  an  interest  which  gives  him  a  right  to  redeem  a 
mortgage,  is  also  in  effect  surety,  or  can  be  regarded  as  surety  for 
the  mortgage  debt,  then,  on  paying  the  mortgage  debt,  he  is  en- 
titled to  an  assignment,  not  only  of  the  mortgage  but  also  of  any 
bond  or  other  instrument  evidencing  the  debt."^*  Where  the 
owner  of  mortgaged  premises  sells  a  part  of  the  land  to  a  purchaser 
who  assumes  the  payment  of  the  whole  mortgage,  and  the  owner 
of  the  residue  of  the  land  is  obliged  to  pay  the  mortgage,  the 
latter  is  entitled  to  an  assignment  of  such  mortgage,  to  enable  him 
to  obtain  satisfaction  out  of  the  land  of  the  person  who  has  as- 
sumed the  payment.^'' 

So  where  a  debtor  mortgaged  lands  to  his  creditor  and  also 
transferred  to  him  collateral  securities  for  the  same  debt,  and 
then  sold  the  land  subject  to  the  mortgage,  deducting  its  full 
amount  from  the  price,  and  the  mortgagee  realized  a  portion  of 
the  mortgage  debt  from  the  collateral  securities,  it  was  held  in 
an  early  case  that  the  mortgaged  premises  in  equity  remained 
chargeable  in  the  hands  of  the  purchaser  with  the  whole  amount 
of  the  original  mortgage  debt ;  that  the  incumbrance,  to  the  extent 
of  the  balance  due  the  mortgagee,  was  for  his  benefit  and  as  to  the 
amount  realized  upon  the  collateral  security,  it  was  for  the  bene- 
fit of  the  mortgagor.^*  So  where  a  junior  mortgagee  has  paid 
the  debt  of  the  prior  incumbrancer,  he  is  entitled  to  be  subrogated 
to  the  prior  liens  and  all  securities  held  by  the  prior  incumbrancer 
as  security  for  his  debt.^® 

The  same  right  extends  to  a  person  who,  though  not  holding 
the  actual  relation  of  surety  for  the  mortgage  debt,  still  holds  an 
interest  in  the  land  subsequent  to  the  mortgage,  since  to  the  extent 
of  his  interest  in  the  land  he  is  a  surety  for  the  mortgage.^"  But 
where  the  indorsers  of  notes  entered  into  an  agreement  to  pay  a 
proportionate  share  of  such  notes  if  the  maker  should  fail  to 
pay  at  maturity,  and  in  case  of  the  failure  of  either  to  pay  his 
proportion,  and  either  of  the  others  should  pay  more  than  his  share, 
the  one  so  paying  should  "  have  and  recover  from  the  one  so 

26  Ellsworth  v.   Lockwood,   42   N.  29  Dings  v.  Parshall,  7  Hun,  522. 

Y.   89,  per   Sutherland,  J.  30Averill  v.  Taylor,   8   N.  Y.    (4 

27Halsey  v.   Keed,  9   Paige's   Ch.  Seld.)    44;    EUsivorth   v.    Lockwood, 

446.  42  N.  Y.  89. 

28  Ferris  v.  Crawford,  2  Den.  595. 


594  MOETGAGES    OF    EEAL    PEOPEETT.  [§  '760. 

failing  an  amount  equal  to  his  aliquot  part "  and  mortgages  were 
executed  by  each  to  a  trustee  to  secure  the  performance  of  such 
agreement,  it  being  agreed  that  the  trustee  might  have  the  power 
to  foreclose  the  mortgage  of  one  failing  to  pay  after  being  re- 
quested so  to  do  by  any  of  the  parties  having  paid  more  than 
their  proportionate  share,  the  trust  was  held  to  be  for  the  benefit 
solely  of  the  parties  to  the  agreement,  and  not  for  the  benefit  of 
the  creditors,  and  it  was  decided  that  the  holders  of  the  notes  were 
not  entitled  to  be  subrogated  to  the  rights  of  the  indorsers  in  the 
securities,  and  could  not  maintain  an  action  with  the  trustee  to 
foreclose  one  of  the  mortgages.^  ^ 

§  760.  Other  remedies  of  surety. — It  is  not  necessary  for  the 
surety  to  pay  the  mortgage  debt  before  being  entitled  to  some  re- 
lief. The  principle  is  settled  in  this  State  that  if  a  surety  re- 
quests the  creditor  to  collect  the  debt  from  the  principal,  and 
the  creditor  refuse  or  neglect  to  do  so  at  a  time  when  it  is  col- 
lectible, and  from  a  subsequent  change  of  circumstances  it  be- 
comes uncollectible,  the  surety  is  by  such  conduct  of  his  creditor 
exonerated  from  his  liability.*^  In  an  early  case  it  was  held,  by 
Chancellor  Keistt,  that  a  surety  is  not  only  clothed  with  all  the 
rights  of  his  principal  upon  payment  of  the  debt,  but  that  he 
might  compel  the  creditor  to  sue  the  principal  debtor  if  he  ap- 
prehended danger  and  that  it  was  the  right  of  the  surety  to  call 
upon  a  creditor  having  another  fund,  which  the  surety  cannot 
make  available,  and  to  require  him  to  resort  to  that  fund  in  the 
first  instance,  and  exhaust  it.^*  It  will  be  noticed  that  mere  de- 
lay in  foreclosing  or  neglect  on  the  part  of  the  mortgagee,  no  re- 
quest being  shown,  will  not  release  the  surety  or  charge  the  mort- 
gagee with  the  loss;  the  surety  must  request  the  mortgagee  to 
proceed.^*  ISTor  is  this  his  only  remedy;  a  surety  is  entitled  to 
be  exonerated  by  coercing  the  creditor  into  a  proceeding  against 
the  principal  debtor  or  against  property  which  he  may  hold  in 
pledge. ^^     This  cannot  be  done  by  compelling  the  mortgagee  to 

31  Seward   v.    Huntington,    94    N.  Packard,   13  Johns.   174;   Colgrove  v. 
Y.   104,  reversing  26   Hun,  217,   dis-  Tallman,  67  N.  Y.  95. 
tinguishing  Lawrence  v.   Fox,  20  N.  33  Hayes   v.    Ward,   4   Johns.    Ch. 
Y.  268.  123,   131. 

32  Remsen  v.  Beekman,  25  N.  Y.  34  Merchants'  Ins.  Co.  v.  Hin- 
552;    Osborne   v.   Heyward,   40   App.  man,  34  Barb.  410. 

Div.  78;    57  N.  Y.  Supp.  542;   King  35  Norton  v.  Warner,  3  Edw.  108, 

V.  Baldwin,  17  Johns.  384;   Pain  v.      n.;  King  v.  Baldwin,  17  Johns.  384. 
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file  a  bill  to  foreclose ;  but  the  surety  may  himself  file  a  bill,  the 
mortgage  debt  being  due,  and  making  the  mortgagee  and  all  par- 
ties interested  in  the  equity  of  redemption  parties  to  the  suit, 
he  may  call  for  a  sale  of  the  property  pledged  for  the  payment 
of  the  debt,  and  for  a  judgment  that  those  parties  who  are  pri- 
marily liable  discharge  the  obligation.^® 

§  761.  Mortgage  to  executors  and  trustees. — ^A  mortgage  which 
names  the  mortgagee  as  "  A.  B.,  acting  executor  of  the  last  will  of 
0.  D.,"  is  prima  facie  the  private  property  of  A.  B.^'^  On  the 
death  of  a  trustee  who  has  taken  a  security  for  trust  funds  in  his 
individual  capacity,  though  he  is  described  as  trustee  in  the  in- 
strument, the  legal  title  to  the  security  prima  facie  vests  in  his 
personal  representatives,  and  not  in  his  successors  in  the  trust ;  ^* 
and  if  the  administrator  with  the  will  annexed  of  C.  D.,  com- 
mence an  action  to  foreclose  such  mortgage,  the  personal  repre- 
sentatives of  A.  B.  are  necessary  parties,  and  the  complaint  must 
show  and  the  plaintiff  must  prove,  aside  from  the  language  of 
the  mortgage  that  it  is  a  part  of  the  assets  of  C.  D.^®  If  the 
mortgage  be  intended  to  secure  a  debt  to  the  estate,  it  should  be 
to  A.  B.,  as  executor,  etc. 

Where  an  executor  loans  money  belonging  to  the  estate,  not  in 
his  representative,  but  in  his  individual  capacity,  and  takes  a 
bond  and  mortgage  to  secure  the  loan,  payable  to  him  individually, 
in  ease  of  default  the  cause  of  action  accrues  to  him  personally, 
and  upon  his  death  his  personal  representatives  only  can  enforce 
the  securities.*"  When  the  suit  is  brought  by  persons  not  in  their 
representative  capacity  as  executors,  but  as  absolute  owners  of  the 
bond  and  mortgage,  they  may  maintain  such  action,  the  fact  that 
they  are  also  executors  not  affecting  the  right.  *^ 

A  mortgage  executed  to  a  trustee  may  be  foreclosed  by  his  ex- 

36  Marsh  v.  Pike,  1  Sandf.  Ch.  Eenaud  v.  Conselyea,  4  Abb.  280, 
210,  affi'd   10  Paige,  595;    Cornell  v.       affi'd  5  Abb.  346. 

Prescott,  2  Barb.  16;  McLean  v.  La-  38  Eenaud    v.    Conselyea,    4    Abb. 

fayette,    3    McLean,    587;    Hayes    v.  280,  affi'd  5   Abb,  346. 

Ward,   4   Johns.    Ch.    123,    132.     But  39  Peck  v.  Mallams,   10  N.  Y.    (6 

see    Slausen   v.    Watkins,    86    N.    Y.  Seld.)    509. 

597,  602,  where  the  doctrine  of  Marsh  40  Caulkins    v.    Bolton,    98    N.    Y. 

V.  Pike  is  limited.  511,    distinguishing   Walton   v.   Wal- 

37  People  v.  Keyser,  28  N".  Y.  226;  ton,  4  Abb.  Ct.  App.  Dec.  512;  Luers 
Peck    V.    Mallams,    10    N.    Y.    509;  v.  Brunges,  56  How.  Pr.  282. 

41  Smith  V.  Webb,  1  Barb.  230. 
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ecutor  or  administrator.*^  A  provision  in  a  trust  mortgage  that 
the  trustee  shall  enforce  the  mortgage  upon  a  written  request 
signed  by  a  majority  of  the  creditors  is  binding  upon  the  parties. 
As  a  general  rule,  in  order  to  maintain  such  an  action,  the 
•written  request  provided  for  is  a  prerequisite  and  a  single  creditor 
is  not  entitled  to  maintain  an  action  upon  a  refusal  of  the  trustee 
to  bring  proceedings  at  the  request  of  a  less  proportion  of  the 
creditors  than  designated.*^  In  such  a  case  it  might  be  that  if  a 
request  had  been  made  to  the  creditors  upon  facts  presented  to 
them  showing  that  the  property  was  going  to  waste  and  a  fore- 
closure of  the  mortgage  was  necessary  to  preserve  it,  equity 
would  interfere  even  though  a  majority  of  the  creditors  did  not 
join  in  the  request  to  the  trustee.** 

§  762.  Right  of  trustee  to  proceed — In  general,  it  is  the  right  and 
duty  of  a  trustee  to  whom  a  mortgage  is  given  to  secure  bonds,  to 
foreclose  the  same  when  there  is  a  default  in  the  payment  of 
principal.  It  is  not  necessary  that  the  power  to  bring  such  an 
action  should  be  conferred  by  the  mortgage  itself.*^ 

Where  a  trust  mortgage  contains  a  provision  that :  "  In  case 
of  default  as  hereinbefore  defined,  the  said  trustee  may  adopt 
any  legal  or  equitable  method  for  foreclosing  this  mortgage  and 
enforcing  the  trusts  herein  contained,  or  for  collecting  the  principal 
and  interest  of  the  bonds  secured  hereby,  and  may  have  appointed 
a  Receiver  of  all  property,  real  and  personal,  covered  by  this  mort- 
gage who  shall  have  and  exercise  the  powers  by  law  provided  for 
Receivers  of  railroad  Corporations  "  the  trustee  is  held  to  have 
ample  power  to  sue  in  foreclosure  to  compel  a  sale  of  the  mort- 
gaged premises,  so  far  as  may  be  necessary  to  pay  the  amount  of 
which  the  mortgagor  is  in  default.  It  is  not  necessary  where 
there  is  such  a  clause  to  show  that  a  majority  of  the  bondholders 
have  set  the  trustee  in  motion  as  provided  in  another,  clause  in 
the  mortgage.*® 

42  Bunn  v.  Vaughan,  1  Abb.  App.  45  Farmers'  Loan  &  Trust  Co.  v. 
Deo.  253.                                                          Hoffman  House,  7  Misc.  R.  358,  364; 

43  Allen  v.  Pierson,  113  App.  Dlv.       27  N.  Y.  Supp.  634. 

586;    100  N.  Y.  Supp.  451,  affi'd  186  46  Long  Island  Loan  &  Trust  Co. 

N.  Y.  546;  79  N.  E.  1100.  v.  Long  Island  City  &  Newtown  R. 

44  Allen  v.  Pierson,  113  App.  Div.  Co.,  85  App.  Div.  36;  82  N.  Y.  Supp. 
586;  100  N.  Y.  Supp.  451,  affi'd  186  644,  affi'd  178  N.  Y.  588;  70  N.  E. 
N.  Y.  546;  79  N.  E.  1100.  1102. 
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Where  by  the  terms  of  a  trust  mortgage  a  trustee  is  empowered 
to  foreclose  in  his  discretion  after  default,  it  is  not  necessary  to 
allege,  or  prove  that  a  majority  of  the  bondholders  requested  a 
foreclosure.*'^  In  such  an  action  all  that  it  is  necessary  for  the 
plaintiff  to  establish  to  be  entitled  to  a  judgment  of  foreclosure,  is 
that  there  are  valid  outstanding  obligations  issued  under  the 
mortgage,  and  that  the  railroad  company  has  made  default  in  their 
payment.  It  is  immaterial  who  owns  the  bonds,  provided  the  rail- 
road company  owes  the  obligations.'*® 

A  provision  in  a  mortgage  given  by  a  corporation  to  secure 
bonds  issued  by  it,  that  the  trustee  may  at  the  expiration  of  a 
certain  period  after  default  in  the  payment  of  the  principal  of 
any  of  the  bonds,  enter  upon  the  premises  and  sell  the  property 
summarily,  without  resorting  to  an  action  to  forclose  the  mortgage, 
has  for  its  object  the  protection  of  the  corporation  and  its  stock- 
holders, against  any  hasty  and  summary  action  on  the  part  of 
the  trustee.  Such  a  provision  while  it  precludes  the  trustee  from 
pursuing  such  a  course  until  the  expiration  of  the  period  speci- 
fied, does  not  however,  postpone  his  right  to  bring  an  action  of 
foreclosure  for  default  in  payment  of  the  interest,  where  the  bond- 
holders have  exercised  their  right  under  a  provision  of  the  mort- 
gage to  declare  the  bonds  to  be  immediately  due  and  payable."  *^ 

Ordinarily  trustees  cannot  act  separately  as  they  constitute  in 
law  but  one  person,  and  all  must  join  in  bringing  an  action.  But 
where  one  of  two  trustees  under  a  mortgage  executed  to  secure 
bonds,  is  a  director  of  the  mortgagor,  his  co-trustee  may  properly 
institute  an  action  to  foreclose  the  mortgage,  in  which  he  names 
the  trustee  having  such  adverse  interests  a  party  defendant,  with- 
out having  requested  him  to  become  a  party  plaintiff.^" 

§  763.  Eights  of  bondholders  where  trustee  refuses  to  proceed. — 

The  holder  of  bonds  issued  by  a  corporation,  secured  by  a  trust 

47  Knickerbocker  Trust  Co.  v.  onta,  Cooperstown  &  K.  S.  Ey  Co., 
Oneonta  C.  &  E.  I.  E.  Co.,  116  App.  188  N.  Y.  38;  80  N.  E.  568,  affi'g  116 
Div.  78;  101  N.  Y.  Supp.  248,  affi'd  App.  Div.  78;  101  N.  Y.  Supp.  241. 
188  N.  Y.  38;  80  N.  E.  568.  Com-  49  Farmers'  Loan  &  Trust  Co.  v. 
pare  Farmers'  Loan  &  T.  Co.  v.  New  Hoffman  House,  7  Misc.  E.  358;  27 
York  &  Northern  E.  E.  Co.,   150  N.  N.  Y.  Supp.  634. 

Y.  410;  44  N.  E.  1043,  where  trustee  50  Cumming  v.  Middletown,  Union- 
must  foreclose  on  request  of  certain  ville  &  W.  G.  R.  E.  Co.,  147  App. 
number  of  bondholders.  Div.  105. 

48  Knickerbocker  Trust  Co.  v.  One- 
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mortgage,  are  the  real  parties  in  interest,  and  when  any  emergency 
happens  which  makes  a  demand  upon  the  trustee  to  foreclose  the 
mortgage  futile,  and  leaves  a  bondholder,  without  other  rea- 
sonable means  of  redress,  his  appearance  as  a  plaintiff  in  an  action 
to  foreclose  is  proper.  So  where  the  evidence  showed  that  the 
trustee  was  living  abroad,  that  his  family  had  departed  to  join 
him  abroad,  and  that  inquiries  made  in  natural  and  reasonable  di- 
rections were  answered  by  the  statement  that  the  trustee  had  be- 
come insane  it  was  held  that  this,  the  other  facts  requisite  to  the 
right  also  being  shown,  justified  the  bringing  of  an  action  by  a 
bondholder  to  forclose.^^  So  where  a  trustee  refuses  upon  a 
proper  request  made  to  him  for  that  purpose,  to  take  necessary 
legal  proceedings  for  the  protection  of  the  beneficiaries  under  the 
trust,  they  may  by  the  appropriate  form  of  action,  proceed  for 
their  own  protection,  and  the  enforcement  and  maintenance  of 
their  rights  and  interests  under  the  trust.^^  And  where-  the 
owner  of  twelve  bonds  secured  by  a  mortgage  issued  to  one  as 
trustee  by  the  defendant  corporation,  upon  which  two  quarterly 
installments  of  interest  had  become  due  and  payable,  brought  an 
action  to  procure  the  foreclosure  of  the  mortgage,  and  it  was 
alleged  in  the  complaint  that,  after  default,  the  trustee  re- 
fused upon  request  of  the  plaintiff  to  institute  the  foreclosure 
suit,  it  was  decided  that  such  refusal  authorized  the  plaintiff  to 
bring  the  action.®^  And  in  the  case  of  a  mortgage  given  by  a 
railroad  company  to  a  trustee  to  secure  bonds  issued  by  it,  if  a 
right  to  foreclose  the  mortgage  exists  by  reason  of  a  default,  and 
the  trustee  refuses  to  bring  such  proceedings,  a  bondholder  may 
maintain  the  action.^* 

A  communication  from  a  bondholder  to  a  mortgage  trustee 
stating  his  desire  to  foreclose,  and  that  he  has  attorneys  ready 
to  proceed,  who  will  arrange  for  the  trustee's  protection,  and  ask- 
ing what  action  the  trustee  will  take,  and  a  refusal  by  the  trustee 
to  authorize  any  action  by  him  unless  indemnified  against  costs, 

5 1  Ettlinger  V.  Persian  Eug  &  Car-  155;  Brinekerhoff  v.  Bostwick,  88 
pet  Co.,  142  N.  Y.  189;  36  N.  E.  1055,  N.  Y.  52,  56;  Memphis  City  v.  Dean, 
affi'g  66  Hun,  94;  20  N.  Y.  Supp.  772.  8  Wall.    (U.  S.)    65,  73. 

52  Davies  v.  New  York  Concert  •  53  Davies  v.  New  York  Concert 
Co.,   41  Hun,  492,  citing  Weetjen  v.  Co.,  41   Hun,   492. 

St.  Paul  &  Pacific  K.  E.  Co.,  4  Hun,  54  Van   Benthuysen  v.   Central  N. 

529;    Weetjen    v.    Vibbard,    5    Hun.       E.  &  W.  E.  Co.,  17  N.  Y.  Supp.  709. 
265;    Greaves    v.    Gouge,    69    N.    Y. 
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will  not  authorize  the  maintenance  of  such  action  by  the  bond- 
holder on  the  ground  of  the  refusal  by  the  trustee  to  proceed.^^ 

Nor  will  the  mere  failure  of  the  trustee  to  foreclose  for  a  con- 
siderable period  of  time  after  a  default  give  a  bondholder  the 
right  to  maintain  foreclosure  proceedings  on  the  ground  of 
abandonment  or  neglect  of  the  trust.  "  The  relation  between  a 
mortgage  trustee  and  the  bondholders  does  not  impose  upon  the 
trustee  the  duty  in  every  case  of  a  prompt  foreclosure  without  any 
request  from  a  bondholder.  On  the  contrary,  the  relation  is  one 
principally  of  convenience  to  the  bondholders,  who  are  the  real 
parties  in  interest,  and  the  usual  course  is  for  the  trustee  to 
await  a  request  from  them  for  a  foreclosure.  In  most  cases,  a 
prompt  foreclosure  is  neither  desired  by  the  bondholders,  nor  de- 
sirable for  their  interests."  ®® 

Where  by  the  terms  of  bonds  it  is  provided  that  in  case  of  de- 
fault in  payment  of  the  interest  coupons  attached  thereto,  "  the 
principal  sum  shall  become  due  in  the  manner  and  with  the  effect 
provided  in  the  said  trust  deed  or  mortgage,"  it  is  necessary  to 
refer  to  such  trust  deed  or  mortgage  to  determine  the  right  of 
bondholders  to  maintain  a  foreclosure  proceeding  in  case  of  such 
default,  as  by  such  reference  the  provisions  of  the  instrument 
referred  to  become  an  essential  part  of  the  contract  between  the 
bondholder  and  his  obligor.  So,  where  the  mortgage  or  deed  thus 
referred  to  provided  that  in  case  of  default  in  the  payment  of 
any  interest  coupons  and  its  continuance  for  six ,  months  after 
demand  the  principal  shall  become  immediately  due  and  payable 
and  the  trustee  "  upon  the  written  request  of  the  holders  of  a 
majority  of  the  said  bonds  then  outstanding,  shall  proceed  to  col- 
lect both  the  principal  and  interest  of  all  such  bonds  by  fore- 
closure and  sale  "  of  the  property  covered  thereby,  the  principal 
becomes  payable  only  in  the  manner  prescribed,  and  the  right  to 
foreclose  is  controlled  by  such  provision.^'^ 

55  Beebe  v.  Eichmond,  Light,  Heat  57  Batchelder  v.  Council  Grove 
&  Power  Co.,  13  Misc.  R.  737;  35  N.  Water  Co.,  131  N.  Y.  42;  29  N.  E. 
Y.  Supp.  1,  affi'd  3  App.  Div.  334;  38  801,  affi'g  27  J.  &  S.  (59  Super. 
N.  Y.  Supp.  395.  Ct.)    262;    14  N.  Y.   Supp.   306,   and 

56  Beebe  v.  Richmond  Light,  Heat  holding  that  plaintiff,  and  individual 
&  Power  Co.,  13  Misc.  R.,  737;  35  N.  bondholder,  was  entitled  to  recover 
Y.  Supp.   1,  affi'd  3  App.  Div.  334;  only  the  interest  due. 

38  N.  Y.  Supp.  395,  per  Gaynob,  J. 
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§  764.  Foreclosure  by  one  executor  against  another. — Courts  of 
equity  will  entertain  an  action  by  one  executor  against  another  who 
is  indebted  to  the  estate,  for  such  equitable  relief  as  may  be 
proper,  and  as  the  interests  of  the  estate  or  of  creditors  or  legatees 
may  require.  On  this  principle,  one  executor  may  maintain  an 
action  to  foreclose  a  mortgage  as  against  his  co-executor.^*  And 
where  two  executors  are  named  in  a  will  and  one  of  them  has 
taken  out  letters  testamentary  in  the  State  and  the  other  has  not, 
the  one  who  has  obtained  letters  here  may  sue  in  his  own  name 
without  naming  the  other  party.®®-  So,  also,  the  fact  that  the 
mortgagee  holds  an  interest  as  trustee  in  the  equity  of  redemption 
will  not  prevent  him  from  foreclosing  against  his  co-trustee  and 
others.®**  But  where  a  mortgage  is  given  by  a  husband  and  wife 
to  their  co-executrix  to  secure  the'  payment  of  moneys  of  the 
estate  received  by  the  husband  as  executor,  the  wife,  after  her 
husband's  death  cannot  file  a  bill,  in  her  character  as  executrix, 
against  his  personal  representatives  and  heirs  at  law  to  foreclose 
such  mortgage,  where  it  does  not  appear  from  the  bill  that  she  is 
entitled  to  a  portion  of  the  fund  secured  by  the  mortgage,  as  a 
legatee  for  her  sole  and  separate  use.  However,  if  in  such  case 
she  has  an  interest  in  the  fund,  and  the  co-executrix  to  whom  the 
mortgage  was  given,  upon  a  proper  application  for  that  purpose, 
refuses  to  proceed  to  foreclose,  then  it  is  held  that  the  widow  and 
the  other  legatees  for  whose  benefit  the  mortgage  was  given,  may 
file  a  bill  showing  their  respective  rights  in  the  fund  and  pray- 
ing foreclosure  of  the  mortgage.®^ 

J  765.  Where  a  specific  legacy  is  made  of  a  mortgage,  it  should 
be  foreclosed  by  the  legatee;  but  if  the  legacy  be  general,  to  be 
paid  out  of  the  mortgage,  the  action  is  properly  brought  by  the 
executor."^ 

If  a  mortgage  be  bequeathed  to  a  person  who  is  also  one  of 
two  or  more  executors,  he  may  foreclose  as  legatee,  being  liable  to 
account  as  legatee  for  the  mortgage  if  necessary  to  satisfy  debts.®^ 

58  McGregor  v.  McGregor,  35  N.  61  Lawrence  v.  Lawrence,  3  Barb. 
Y.    218;    Lawrence    v.    Lawrence,    3       Ch.  71. 

Barb.  Ch.  71.  62  Newton    v.    Stanley,    28    N.    Y. 

59  Lawrence  v.  Lawrence,  3  Barb.       61. 

Ch.  71.  63  Proctor  v.   Robinson,   35   Mich. 

60Paton  v.  Murray,  6  Paige,  474.      284. 
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§  766.  Foreign  executor  or  administrator ^Where  a  voluntary- 
payment  of  the  mortgage  debt  is  made  by  the  mortgagor  to  the 
foreign  executor  or  administrator  of  the  mortgagee,  such  payment 
will  discharge  the  debt  and  cancel  the  lien;**  but  such  foreign 
execittor  or  administrator  will  not  be  allowed  to  use  the  ma- 
chinery of  our  courts  to  enforce  such  payment  without  first  prov- 
ing the  will,  or  taking  out  letters  of  administration  in  this  State.®^ 
It  is  not  because  the  foreign  executor  or  administrator  has  no 
right  to  the  assets  of  the  deceased,  existing  in  this  State,  that  he 
is  refused  a  standing  in  our  courts,  for  his  title  to  such  assets, 
though  conferred  by  the  law  of  the  domicile  of  the  deceased,  is 
recognized  everywhere.  Reasons  of  form,  and  a  solicitude  to 
protect  the  rights  of  creditors  and  others  resident  in  the  juris- 
diction in  which  the  assets  are  found,  have  led  to  the  disability  of 
foreign  executors  and  administrators,  which  disability,  however 
inconsistent-  with  principle,  is  very  firmly  established.*®  The 
disability  of  the  foreign  executor  or  administrator  to  sue  in  our 
courts  does  not  attach  to  the  subject  of  the  action,  but  to  the  per- 
son of  the  plaintiff,  and  the  assignee  of  such  foreign  executor  or 
administrator  may  maintain  an  action  in  this  State,  to  foreclose  a 
mortgage  transferred  to  him  by  such  foreign  executor  or  ad- 
ministrator.®^ Upon  a  similar  principle,  the  legatee  of  a  bond 
and  mortgage  under  a  will  executed  in  another  State,  the  land  be- 
ing in  this  State,  may  foreclose  without  causing  the  will  to  be, 
proved  here.*®  And  where  an  action  was  brought  to  foreclose  a 
mortgage  on  lands  in  this  State,  given  by  the  defendant,  a  resident 
here,  to  one  who  died  in  Illinois,  where  an  administrator  was  ap- 
pointed who  assigned  the  mortgage  to  the  plaintiff,  it  was  de- 
cided that  the  assignment  vested  the  title  in  the  latter  and  that  he 
could  maintain  the  action.*® 

The  objection  that  the  plaintiff  is  a  foreign  executor  or  ad- 

64  Parsons  v.  Lyman,  20  N.  Y.  Barb.  Ch.  230;  Smith  v.  Tiffany,  16 
103.  -See  Stone  v.  Scripture,  4  Lans.  Hun,  552;  Lawrence  v.  Lawrence,  3 
186.  Barb.  Ch.  71. 

65  Vermilya  v.  Beatty,  6  Barb.  66  Per  Denio,  Ch.  J.,  in  Petersen 
429;  Parsons  v.  Lyman,  20  N.  Y.  v.  The  Chemical  Bank,  32  N.  Y.  21, 
103;    Williams    v.    Storrs,    6    Johns.  43;   29  How.  Pr.  240. 

Ch.  353;  Doolittle  v.  Lewis,  7.  Johns.  67  Petersen  v.  The  Chemical  Bank, 

Ch.    45;    Vroom    v.    Van    Home,    10  32  N".  Y.  21. 

Paige,    549;     Morrell    v.    Dickey,     1  68  Smith  v.  Webb,  1  Barb.  230. 

Johns.    Ch.    153;    Brown    y.    Brown,  69  Smith  v.  Tiffany,  16  Hun,  552, 

1  Barb.  Ch.  189;    Smith  v.  Webb,   1  wherein  this  rule  is  said  to  be  settled. 
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ministrator,  and  therefore  has  "  no  legal  capacity  to  sue,"  must  be 
taken  either  by  demurrer  or  answer,  or  it  will  be  waived.''*' 

§  767.  The  foreclosure  of  a  mortgage  by  advertisement,  under 
a  power  of  sale  and  pursuant  to  the  statute,  is  a  matter  of  con- 
tract and  not  of  jurisdiction,  and  the  foreign  executor  or  ad- 
ministrator may  therefore  adopt  that  method  of  foreclosure  with- 
out seeking  the  authority  of  our  courts  of  probate. '^^ 

§  768.  Letters  of  administration  conclusive  as  to  regularity  of  ap- 
pointment of  administrator. — In  an  action  to  foreclose  a  mortgage 
brought  by  the  administrator  of  the  mortgagee,  the  regularity  of 
his  appointment  as  such  administrator  cannot  be  attacked;  his 
letters  are  conclusive. ''?  And  where  the  plaintiff  in  an  action  for 
foreclosure  is  described  as  an  administrator,  and  as  such  has 
prosecuted  the  action  to  judgment  after  proper  service  on  all  of 
the  defendants,  the  judgment  and  a  sale  under  it  cannot  be  as- 
sailed because  of  any  irregularity  or  even  want  of  jurisdiction 
in  granting  the  letters  of  administration.''* 

WHO  AEE   NECESSAEY  DEFENDANTS   IN   FOEECLOSirRF;  CASES. 

§  769.  The  Code  of  Civil  Procedure  provides  '^*  that  any  person 
may  be  made  a  defendant  in  an  action  who  has  or  claims  any  in- 
terest in  the  controversy  adverse  to  the  plaintiff,  or  who  is  a 
necessary  party  defendant,  for  the  complete  determination  or 
settlement  of  a  question  involved  therein,  except  as  otherwise  ex- 
pressly prescribed.  And,  for  the  purpose  of  disposing  of  the  en- 
tire proceeding  in  one  action  and  avoiding  multiplicity  of  suits,''® 
it  is  further  enacted  that  "  any  person  who  is  liable  to  the  plaintiff 
for  the  payment  of  the  debt  secured  by  the  mortgage  may  be  made 
a  defendant  in  the  action;  and  if  he  has  appeared  or  has  been 
personally  served  with  the   summons,   the  final  judgment  may 

70  McBride  v.  The  Farmers'  Bank  73  Abbott  v.  Curran,  98  N.  Y.  665. 
of  Salem,  26  N.  Y.  457,  459;  Bobbins      Code  of  Civ.  Pro.  §  2591. 

V.  Wells,  26  How.  Pr.  15 ;   Doolittle  74  §  447. 

V.  Lewis,  7  Johns.  Ch.  51 ;  Zabriskie  75  Hochstein     v.     Schlanger,     150 

V.  Smith,  13  N.  Y.   (3  Kern.)  322.  App.  Div.  124;   134  N.  Y.  Supp.  704, 

71  Doolittle  V.  Lewis,  7  Johns.  Ch.  citing  Robert  v.  Kidansky,  111  App. 
45;  Averill  v.  Taylor,  5  How.  Pr.  Div.  475;  97  N.  Y.  Supp.  913; 
476;  1  Code  E.  N.  S.  213;  Hayes  v.  Equitable  Life  Ass.  Society  v. 
Pray,  54  Wis.  503,  518;  11  N.  W.  Stevens,  63  N.  Y.  341;  Scotfield  v. 
695.  Doscher,  72  N.  Y.  491. 

73  Abbott  V.  Curran,  98  N.  Y.  665; 
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award  payment  by  him  of  the  residue  of  the  debt  remaining  un- 
satisfied, after  a  sale  of  the  mortgaged  property,  and  the  applica- 
tion of  the  proceeds,  pursuant  to  the  directions  contained 
therein."  ''^ 

§  770.  Bringing  in  new  parties. — The  court  undoubtedly  has 
inherent  jurisdiction  in  the  furtherance  of  justice  to  permit  any 
person  claiming  to  have  an  interest  in  real  estate  to  be  made  par- 
ties to  an  action  to  foreclose  a  lien  on  the  same  during  the  pen- 
dency of  such  action,  as  well  as  to  open  any  judgment  rendered 
therein  affecting  their  rights.'''^  But  a  motion  to  be  made  a 
party  defendant  should  not  be  granted  where  the  moving  party 
has  a  fair  opportunity  to  protect  his  interests  without  being  a 
defendant  in  the  foreclosure  action.''* 

The  provisions  of  the  Code  §§  452,  453'  as  to  the  bringing  in 
of  a  new  party  by  amendme;nt  or  supplement  at  summons  or  com- 
plaint, have  been  held  to  comprehend  only  cases  where  it  appears 
that  the  interest  of  the  proposed  new  party  in  the  controversy,  or 
the  subject  of  the  action,  or  the  real  property,  the  title  to  which 
may  be  affected  by  the  judgment,  was  held  by  him  at  the  in- 
ception of  the  action,  and  was  not  then  exclusively  represented 
by  one  who  was  made  a  party.  These  sections  refer  to  per- 
sons who  were  necessary  or  proper  parties  at  the  beginning  of  the 
action.^* 

This   construction  was   applied  where   a  trustee  holding  the 

76  Code    Civ.    Pro.     §    1627    also  cedure    detailed    facts    showing    the 
providing   "  the   people   of   the   State  particular  nature   of  the   interest  in 
of  New  York  may  be  made  a  party  or  the  lien  on  the  said  real  property 
defendant  to  an  action  for  the  fore-  of  the   people   of   the   State   of   New 
closure  of  a  mortgage  on  real  prop-  York,  and  the  reason  for  making  the 
erty,  where  the  people  of  the  State  of  people  a  party  defendant.     Upon  fail- 
New  York  have  an  interest  in  or  a  ure  to  state  such  facts,  the  complaint 
lien  on  the  said  real  property  subse-  shall  be   dismissed  as  to   the   people 
quent   to   the   lien    of   the   mortgage  of  the  State  of  New  York."     L.  1911, 
sought  to  be  foreclosed  in  said  action,  ch.  25;   September  1,  1911. 
in  the  same  manner  as  a  private  per-  77  See  Ladd  v.  Stevenson,  112  N. 
son.     In    STich    a   case   the    summons  Y.   325;    19   N.   E.   842. 
must  be  served  upon  the  attorney -gen-  78  Euss  v.  Stratton,  8  Misc.  E.  6 ; 
eral,  who  must  appear  in  behalf   of  28  N.  Y.  Supp.  392. 
the  people,  but  where  the  people  of  79  Griswold  v.  Caldwell,   14  Misc. 
the  State  of  New  York  are  made  a  E.  299;    35   N.  Y.   Supp.   1057.     But 
party  defendant,  as  herein  provided,  see  on  this  point,  however,  Michaelis 
the  complaint  shall  set  forth,  in  addi-  v.  Towne,  51   App.   Div.   466;    64  N. 
tion  to  the  other  matter  required  to  Y.   Supp.  751. 
be  set  forth  by  the  Code  of  Civil  Pro- 
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equity  of  redemption  resigned  his  trust  pending  an  action  of  fore- 
closure and  a  new  trustee  was  apointed.*" 

Such  relief  should  not  be  denied  because  the  amount  due  on 
the  mortgage  in  suit  is  conceded  and  the  collection  of  the  same  will 
be  delayed  thereby.®^ 

In  another  case  the  court  permitted  a  subsequent  creditor  of  a 
mortgagor  to  become  a  party  to  an  action  to  foreclose  his  premises, 
although  a  sale  in  foreclosure  had  been  had,  where  the  creditor, 
entitled  to  any  surplus  moneys,  alleged  that  a  relative  of  the  mort- 
gagor had  purchased  at  the  sale,  had  not  completed  in  time,  had 
been  granted  several  months  additional  to  complete,  and  that  the 
proceeds  of  the  sale  were  inadequate.®^  A  purchaser  at  a  fore- 
closure sale  who  is  permitted  to  intervene  occupies  the  same  posi- 
tion as  though  he  had  originally  interposed  an  answer  to  the  fore- 
closure proceeding,  wherein  was  raised  an  issue  which  either 
wholly  or  partially  defeated  the  mortgage.  He  is  entitled  to  have 
the  issues  raised  in  the  intervention  proceeding  tried  therein  and  the 
court  has  no  power  to  deprive  him  of  that  right  by  vacating 
the  intervention  proceeding.®*  ]^ot  every  person  asserting  a 
claim  against  another  can  demand  the  right  to  defend  an  action  to 
foreclose  a  mortgage  simply  for  the  reason  that  a  recovery  in 
such  action  will  lessen  or  destroy  his  chances  of  ultimately  realiz- 
ing on  his  claims  in  the  event  of  his  success.®*  So  a  creditor  of 
a  defendant  in  an  action  to  foreclose  a  mortgage  is  not  entitled 
to  intervene.®^ 

And  one  who  had  a  claim  against  a  corporation  for  damages  for 
personal  injuries,  upon  which  she  had  once  recovered  a  judgment 
that  was  afterwards  reversed  upon  appeal,  has  no  interest  in  the 
corporate  property  which  entitles  her  to  be  made  a  defendant  in 
an  action  brought  for  the  foreclosure  of  a  mortgage  thereon  given 
to  secure  the  payment  of  corporate  bonds.®® 

SOGriswold  v.  Caldwell,   14  Misc.  Gas  &  Fuel  Co.,  61  Misc.  R.  339;  113 

E.  299;  35  N.  Y.  Supp.  1057.  N.  Y.  Supp.  289;  Draper  v.  Pratt,  43 

81  Commercial  Trust  Co.  v.  Peck,  Misc.  E.  406;  89  N.  Y.  Supp.  356. 
135  App.  Div.  732;    19  N.  Y.  Supp.  85  Bouden   v.   Sire,   92   App.  Div. 
941.  325;  86  N.  Y.  Supp.  180. 

82  Bowers  v.  Denton,  41  Misc.  E.  86  Clinton  v.  South  Shore  Nat. 
133;  83  N.  Y.  Supp.  942.  Gas  &  Fuel  Co.,  61  Misc.  E.  339;  113 

83  Farmers'  Loan  &  Trust  Co.  v.  N.  Y.  Supp.  289,  holding  also  that 
Hoffman  House,  96  App.  Div.  301;  89  such  a  claimant  has  no  such  interest 
N.  Y.  Supp.  281.  by    reason    of    interlocutory    orders 

84  Clinton    v.    South    Shore    Nat.  made  in  the  progress  of  the  litigation 
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§  771.  All  persons  who  have  or  claim  an  interest  in  or  lien  upon 
the  mortgaged  premises,  subsequent  and  inferior  to  the  lien  of  the 
mortgage,  are  necessary  parties  to  the  action  to  foreclose.  That  is 
to  say,  it  is  necessary  that  all  persons  having  any  claim  to,  or 
lien  upon,  any  part  of  the  equity  of  redemption,  shall  be  brought 
into  court,  in  order  that  the  judgment  of  the  court  ordering  a 
sale  shall  bind  the  entire  equity  of  redemption.*^  The  judgment 
will  be  entirely  without  force  as  to  all  persons  not  made  parties; 
their  interests  will  remain  undisturbed,  and  they  will  retain  the 
right  to  redeem  from  the  holder  of  the  mortgage  before  the  sale, 
and  from  the  purchaser  after  the  sale.** 

§  772.  Examples. — The  owner  of  the  equity  of  redemption  is,  of 
course,  a  necessary  party,*®  as  also  is  his  wife,  she  having  a  dower 
right,  even  though  the  mortgage  be  for  purchase  money.®"  But 
if  the  mortgage  was  executed  after  the  marriage  of  the  mortgagor, 
was  not  given  for  purchase  money  and  was  not  executed  by  the 
wife,  she  is  not  a  necessary  party.  If  she  be  impleaded  but  de- 
faults, the  judgment  will  not  affect  her  prior  and  superior  in- 
terest in  the  premises.®^ 

awarding  to  her  costs  that  have  not 
been  paid  nor  has  she  standing  to 
attack  the  acts  of  the  plaintiff  in  the 
foreclosure  suit  as  a  fraud  upon  her 
rights  until  she  has  actually  recov- 
ered judgment  and  an  execution 
thereon  has  been  returned  unsatisfied. 

87  Fleisohman  v.  Tilt,  10  App.  Div. 
271;  42  N.  Y.  Supp.  506;  Eagle  Fire 
Ins.  Co.  V.  Lent,  6  Paige,  635;  1 
Edw.  Ch.  301;  Denton  v.  Nanny,  8 
Barb.  618;  Peabody  v.  Roberts,  47 
Barb.  91 ;  Brainard  v.  Cooper,  ION. 
Y.  (6  Seld.)  356;  Gage  v.  Brewster, 
31  N.  Y.  218.  See  Code  Civ.  Proc. 
§  1638;  St.  Stephen's  Church  v. 
Church  of  the  Transfiguration,  201 
N.  Y.  1 ;  Robinson  v.  Pratt,  151  App. 
Div.  738.  See  also  Stockwell  v. 
State,  101  Md.  1. 

88  Bloomer  v.  Sturges,  58  N.  Y. 
168;  Rathbone  v.  Hooney,  58  N.  Y. 
463;  Kay  v.  Whittaker,  44  N.  Y.  565; 
Peabody  v.  Roberts,  47  Barb.  91; 
Haines  v.  Beach,  3  Johns.  Ch.  459; 
Ensworth  v.  Lambert,  4  Johns.  Ch. 
605. 


89  Lyon  v.  Morgan,  143  N.  Y.  505 ; 
38  N.  E.  960;  Beebe  v.  Richmond 
Power  Co.,  6  App.  Div.  187;  40  N.  Y. 
Supp.  1013;  Reed  v.  Marble,  10  Paige, 
409;  Hall  v.  Nelson,  14  How.  Pr.  32; 
23  Barb.  88;  Griswold  v.  Fowler,  6 
Abb.  113.  See  also  Porter  v.  Mul- 
ler,  65  Cal.  512;  4  Pac.  531;  Travel- 
lers Ins.  Co.  V.  Patten,  98  Ind.  209. 

Although  a  receiver  of  the  mort- 
gagor is  made  a  party  the  mortgagor 
is  also  a  necessary  party.  Brandow 
V.  Vroman,  29  App.  Div.  597;  51  N. 
Y.  Supp.  943.  See  also  Dewsnap  v. 
Matthews,  53  Misc.  R.  48;  102  N.  Y. 
Supp.  945. 

90  Franklin  v.  Beegle,  102  App. 
Div.  42;  92  liT.  Y.  Supp.  449;  Denton 
V.  Nanny,  8  Barb.  618;  Vartie  v. 
Underwood,  18  Barb.  561;  Mills  v. 
Van  Voorhies,  20  N.  Y.  412;  Wheeler 
V.  Morris,  2  Bosw.  524.  See  also 
Watt  V.  Alvord,  25  Ind.  533. 

91  Barker  v.  Burton,  67  Barb.  458. 
The  inchoate  right  of  dower  which 

a  wife  has  in  real  estate  owned  by 
her  husband  cannot  be  impaired  by 
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If  the  mortgagor  shall  have  conveyed  the  property  subsequent 
to  the  mortgage,  his  grantees  will  stand  in  his  place,  and  must  be 
made  parties ;  so  the  assignee  in  bankruptcy  of  the  mortgagor  is  a 
necessary  party.^^  If  the  mortgagor  is  dead,  his  heirs  represent 
him,  and  must  be  made  parties,®^  even  though  the  mortgage  be  in 
the  form  of  an  absolute  conveyance  with  a  parol  defeasance.®* 
The  holders  of  all  liens  or  incumbrances  upon  the  equity  of  re- 
demption, must  be  joined,  or  their  right  to  redeem  from  the  mort- 
gage will  not  be  affected,®^  so  a  judgment  creditor  of  the 
mortgagor  must  be  made  a  party,  though  the  mortgage  be  for  pur- 
chase money  and  the  judgment  be  docketed  prior  to  the  convey- 
ance to  the  mortgagor;  ®^  so,  too,  must  the  holder  of  a  sheriff's 
certificate  of  sale  against  the  mortgagor.®''  The  mortgagor  is  a 
necessary  party,  so  long  as  any  interest  in  the  equity  of  redemp- 
tion remains  in  him,  as  if  the  equity  had  been  sold  under  a  judg- 
ment against  him,  and  the  right  to  redeem  under  such  sale  has  not 
yet  expired.®^ 

If  the  mortgage  be  made  to  secure  several  notes  or  obligations, 
the  holders  of  all  of  them  must  be  parties  to  the  action  to  fore- 
close, either  as  plaintiffs  or  defendants.'^  The  maker  of  a  bond, 
intended  as  collateral  security  for  the  payment  of  a  portion  of  the 

any  judicial  proceeding  to  which  she  should   be   made    parties.     Lowenfeld 

is    not    made    a    party.     It    follows  v.  Ditchett,  114  App.  Div.  56;  99  N. 

therefore  that  in  an  action  to  fore-  Y.  Supp.  724. 

close     a     mortgage     upon     premises  94  Dodd  v.  Neilson,  90  N.  Y.  243. 

owned  by  the  husband  such  right  of  95  Peabody   v.    Roberts,    47    Barb, 

hers  is  not  affected  unless  she  is  made  91.     See  also  Ward  v.   McNaughton, 

a  party  to  the  action.     Maekenna  v.  43  Cal.  161 ;  Davenport  v.  Turpin,  41 

Fidelity  Trust  Co.,  184  N.  Y.  411;  77  Cal.    100;    Pauley   v.    Canthorn,    101 

N.  E.  721,  affi'g  98  App.  Div.  480;  90  Ind.  91;  Hollinger  v.  Bates,  43  Ohio 

N.  Y.  Supp.  493.  St.  437. 

92  Titcomb  v.  Fonda,  Johnstown  &  96  Winebrener  v.  Johnson,  7  Abb. 
Gloversville  P.  R.  Co.,  38  Misc.  R.  N.  S.  202.  See  also  Reynolds  v.  Kap- 
630;  78  N.  Y.  Supp.  226;  Winslow  v.  Ian,  3  App.  Div.  420;  38  N.  Y.  Supp. 
Clark,  47  K  Y.  261;  Burnham  v.  De  764. 

Bevorse,  8  How.  Pr.  159.  97  N.  Y.  Life  Ins.  &  Trust  Co.  v. 

93  Heidgerd  v.  Reis,  135  App.  Div.  Bailey,  3  Edw.  Ch.  416.  See  also 
414;  119  N.  Y.  Supp.  921;  Eschmann  Kepley  v.  Jansen,  107  111.  79;  Britton 
V.  Alt,  4  Misc.  R.  305 ;  24  N.  Y.  Supp.  v.  Hunt,  9  Kans.  228 ;  Bollinger  v. 
763;  Berkowitz  v.  Brown,  3  Misc.  R.  Chouteau,  20  Mo.  89. 

1;    23    N.    Y.    Supp.    792;    Wood    v.  98  Hallock  v.  Smith,  4  Johns.  Ch. 

Moorhouse,    1    Lans.    405.     See    also  649. 

Bill  V.  Hall,  76  Ala.  546.  1  Delespine   v.    Campbell,   52    Tex. 

Heirs  residing  in  a  foreign  country  4. 
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principal  debt,  should  be  made  a  party  defendant  to  the  fore- 
closure action.^ 

Where  a  mortgagee  purchases  the  property  under  a  sale  in 
proceeding  to  fbreclose  instituted  by  him  and  to  which  a  subse- 
quent mortgagee  whose  lien  appeared  of  record  was  not  made  a 
party  he  becomes,  as  to  the  second  mortgage,  merely  a  mortgagee  in 
possession  and  liable  to  account  for  the  rents  and  profits.  In 
such  a  case  it  is  said  that  the  utmost  effect  of  the  foreclosure  and 
sale  is  to  transfer  the  equity  of  redemption  from  the  mortgagor 
to  the  purchaser.  Under  these  circumstances,  in  an  action  by  the 
junior  mortgagee  to  foreclose  his  mortgage  the  plaintiff  in  the 
first  foreclosure  suit  is  properly  made  a  party  defendant.^ 

A  mortgagee  is  entitled  to  letters  of  administration  on  the 
estate  of  a  deceased  subsequent  mortgagee,  who  is  a  non-resident 
with  no  administrator  here,  but  such  letters  must  be  limited  to 
proceedings  in  foreclosure  and  other  relief  upon  the  mortgage.* 

§  773.  Vendee  in  possession  under  contract  of  purchase ^Where 

a  vendee  is  rightfully  in  possession  of  mortgaged  premises  under 
a  contract  of  purchase  and  sale,  he  has  an  equitable  title  which 
may  be  mortgaged  or  sold.  In  such  a  case  he,  or  one  claiming 
under  him,  is,  as  a  subsequent  incumbrancer,  a  necessary  party  to 
the  foreclosure  of  the  mortgage  and  if  he  is  not  made  a  party  the 
foreclosure  is  held  to  operate  only  as  an  assignment  of  the  mort- 
gage to  the  purchaser  at  the  foreclosure  sale.^ 

§  774.  Assignee  in  bankruptcy — If  a  petition  in  bankruptcy  be 
filed  against  the  mortgagor  prior  to  the  commencement  of  the  ac- 
tion to  foreclose,  it  will  be  necessary  to  join  the  assignee  when  he 
is  appointed,  since  his  rights  date  back  to  the  filing  of  the  peti- 
tion.® But  proceedings  in  bankruptcy  against  the  mortgagor,  or 
owner  of  the  equity  of  redemption,  do  not  suspend  action  in  a 
State  court  already  commenced  for  the  foreclosure  of  a  mortgage, 
and  unless  restrained  by  the  bankruptcy  court,  the  plaintiff  may 

2  Hockstein  v.  Schlanger,  150  App.  Gloversville  R.  E.  Co.,  38  Misc.  R. 
Div.  124;   134  N.  Y.  Supp.  704.  630;   78  N.  Y.  Supp.  226. 

3  Walsh  V.  Rutgers  Fire  Ins.  Co.,  6  London  v.  Townshend,  129  N.  Y. 
13  Abb.  Pr.  33.  166;    29  N.  E.   71;    Barron  v.  New- 

4Lothrop's  Case,  33  N.  J.  Eq.  246,  berry,  1  Biss.  (U.  S.  Cire.)   149;  Com- 

and  note;  Courser's  Will,  3  Green  Ch.  pare    Freehold    Construction    Co.    v. 

(N.  J.)   408.  Bernstein,  60  Misc.  R.  363;  113  N.  Y. 

5  Titcomb  v.  Fonda,  Johnstown  &  Supp.  368. 
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proceed  to  judgment  and  sale  in  the  action.''  If  the  State  court 
acquires  jurisdiction  of  the  parties  and  of  the  subject-matter  of 
the  suit,  it  is  competent  to  administer  full  justice ;  it  cannot  take 
judicial  notice  of  the  proceedings  in  bankruptcy  in  another  court, 
however  seriously  they  may  affect  the  rights  of  parties  to  the  suit 
already  pending.  The  bankrupt  act  expressly  provides  that  the 
assignee  may  prosecute  or  defend  all  suits  in  which  the  bankrupt 
was  a  party  at  the  time  he  was  adjudicated  a  bankrupt.  If  there 
is  any  reason  for  interposing,  the  assignee  can  have  himself  sub- 
stituted for  the  bankrupt  or  made  a  defendant  on  petition.  If  he 
chooses  to  let  the  suit  proceed  without  such  defense,  he  stands  aa 
any  other  person  would  on  whom  the  title  had  fallen  since  the 
suit  commenced.* 

The  assignee  of  the  mortgagor  in  insolvency  is  a  necessary  party 
as  being  the  owner  of  the  equity  of  redemption.*  And  one  who 
is  a  general  assignee  of  the  owner  of  property  subsequent  to  the 
giving  of  a  mortgage  thereon  is  properly  made  a  party  to  an  ac- 
tion to  foreclose  such  mortgage  although  an  order  has  been  issued 
for  his  discharge,  where  by  such  order  he  is  to  be  discharged  upon 
performance  of  the  decree  and  he  has  not  at  the  time  of  the  com- 
mencement of  the  suit  fulfilled  its  requirements.-'" 

An  assignee  for  the  benefit  of  creditors  who,  as  such,  is  a 
proper  party  to  the  foreclosure,  and  who  has  no  interest  in- 
dividually, and  who  is  named  a  defendant  individually,  is  bound 
as  assignee.'^ 

§  775.  Unrecorded  incumbrance — The  plaintiff  is  not  bound,  in 
his  foreclosure,  to  take  notice  of  any  incumbrance  against  the 
mortgaged  premises  which  does  not  appear  in  the  public  records, 
and  of  which  he  does  not  have  actual  notice.  Persons  claiming 
under  an  unrecorded  mortgage  need  not  be  made  parties,  though 
their  assignment  was  recorded.-'^  This  applies  also  in  the  case 
of  a  grantee  under  an  unrecorded  deed.-'* 

TLenihan    v.    Hamann,    55    N.    Y.  1 1  Wagner  v.  Hodge,  34  Hun,  524. 

652;    Cleveland  v.  Boerum,  23  Barb.  12  Abraham  v.  Mayer,  7  Misc.  R. 

201.  250;    27   N.   Y.    Supp.   264;    Kipp  v. 

SEyster  v.  Gaflf,  91  U.  S.  (1  Otto)  Brandt,   49   Ho-wr.   Pr.    358;    Code,   § 

521;   13  Alb.  L.  J.  272.  1671.     See  Notice  of  Pendency  op 

9  Stafford  v.  Adair,  57  Vt.  63.  Action,  §§  808  to  811. 

10  Julien  v.  Lalor,  4  Hun,  164;  14  13  Powell  v.  Jenkins,  14  Misc.  K. 
N.  Y.  St.  R.  392.                                          83;  35  N.  Y.  Supp.  265. 
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§  776.  Future  and  contingent  interests. — ^When  there  is  a  con- 
test in  relation  to  real  estate,  or  where  a  mortgagee  wishes  to 
foreclose  a  mortgage,  in  a  case  where  there  are  several  future  and 
contingent  interests  in  the  equity  of  redemption,  it  is  not  neces- 
sary to  make  every  person  having  or  claiming  a  future  and  con- 
tingent interest  in  the  premises  a  party  to  the  action  in  order  to 
bar  his  right  or  claim  by  a  judgment  in  the  cause;  but  it  is  suf- 
ficient if  the  person  who  has  the  first  vested  estate  of  inheritance, 
and  all  other  persons  having  or  claiming  prior  rights  or  interests  in 
the  premises,  are  brought  before  the  court.  The  person  having 
the  first  estate  of  inheritance  and  who  is  in  esse,  appears  to  be  a 
necessary  party  to  an  action  of  foreclosure,  to  make  the  judgment 
a  bar  either  to  his  right  or  to  the-  right  of  any  contingent  re- 
mainderman who  is  not  made  a  party.  ^* 

Where  legacies  are  charged  upon  the  land  the  legatees  are  neces- 
sary parties  to  an  action  to  foreclose  a  prior  mortgage.-^®  The 
heirs  of  the  mortgagor,'®  or  of  the  owner  of  the  equity,  and  the 
personal  representatives  of  a  deceased  subsequent  mortgagee,  are 
also  necessary  parties.'^ 

§  777.  Tenants  and  Occupants. — Since  possession  is  notice,  as 
complete  as  the  recording  of  a  conveyance  or  incumbrance  would 
be,  to  all  persons  dealing  with  or  proceeding  against  the  prop- 
erty,'* and  since  occupants  of  premises  are  not  bound  by  a  judg- 
ment rendered  in  an  action  to  foreclose  a  mortgage  thereon  unless 
parties  thereto,'*  tenants  and  occupants  of  mortgaged  premises 
should  always  be  made  defendants,  and  may  properly  be  consid- 
ered necessary  defendants  in  foreclosure; 

If  tenants,  who  were  in  possession  when  the  action  was  com- 
menced and  have  since  remained  in  possession,  are  not  impleaded, 

14  Townshend  v.  Frommer,  125  N.  15  McGown  v.  Yerks,  6  Johna.  Oh. 

Y.  446;  26  N.  E.  805;  United  States  450. 

Trust  Co.  V.  Eoche,   li6  N.  Y.   120;  16  Wood    v.    Moorhouse,    1    Lang. 

22  N.  E.  265 ;  Lockman  v.  Reilly,  95  405.     See  post,  §  793. 

N.    Y.    64;     Curtis    v.    Murphy,    58  17  Shaw  v.   McNish,    1   Barb.   Ch. 

Super.  Ct.  292;   11  N.  Y.  Supp.  726;  326. 

New    York    Security    &    G.    Co.    v.  18  Welsh  v.  Sohoen,  59  Hun,  356. 

Schoenberg,  87  App.  Div.  262;   84  N.  19  Fuller   v.    Van   Geesen,   4   Hill 

Y.   Supp.   359,  affi'd   177  N.  Y.   556;  171;  Zeiter  v.  Bowman,  6  Barb.  133, 

69  N.  E.  1128;  Nodine  v.  Greenfield,  140.     See  Kuyter  v.  Reid,  121  N.  Y. 

7  Paige,  544;  The  Eagle  Fire  Ins.  Co.  498;  24  N.  E.  791. 
V.  Cammet,  2  Edw.  127;   Brevoort  v. 
Brevoort,  70  N.  Y.  136. 
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they  cannot  be  forcibly  dispossessed  by  any  process  which  can  be 
issued  to  enforce  the  judgment.^** 

The  failure  to  implead  such  tenants  operates  as  a  ratification  of 
the  case  under  which  they  are  in  possession,  but  it  does  not  dis- 
charge them  from  the  obligation  to  pay  rent  to  the  receiver.^^ 
Tenants  who  occupy  under  one  whose  deed  was  not  recorded  until 
after  the  filing  of  the  notice  of  the  pendency  of  the  action  may 
be  inferred  to  have  entered  pendente  lite,  and  are,  therefore, 
chargeable  with  the  effect  of  the  judgment,  although  not  parties  to 
the  action.  ^^ 

§  778.  Trustees — Where  the  equity  of  redemption  has  been 
transferred  to  trustees,  all  of  the  trustees  must  be  made  parties  to 
the  action.^*  In  another  ease  however  it  is  held  that  where  a 
deed  of  premises  is  made  absolutely  to  trustees,  without  qualifi- 
cation, trust  or  restriction,  the  title  is  in  the  trustees  and  they  are 
individually  necessary  and  proper  parties  in  a  foreclosure  case 
where  the  premises  are  subject  to  the  lien  of  the  mortgage,  but 
that  where  it  appears  from  the  face  of  the  deed  that  it  is  made  in 
trust  or  for  the  use  of  a  corporation,  no  estate,  legal  or  equitable, 
vests  in  the  trustees,  but  is  vested  in  the  corporation  and  the 
trustees  are  not  necessary  parties.^* 

Where  a  second  mortgagee  who  holds  the  mortgage  as  trustee  is 
made  a  party  individually  and  not  in  his  official  capacity  in  an 
action  to  foreclose  the  mortgage,  if  it  does  not  appear  on  the  face 
of  the  complaint,  or  by  answer,  or  by  his  appearance  in  the 
capacity  of  trustee,  that  the  trust  which  he  represents  is  intended 
and  understood  to  be  affected  by  the  suit,  the  second  mortgage  will 
remain  a  lien  upon  the  premises  after  their  sale  under  the  fore- 
closure of  the  prior  mortgage.  ^^ 

The  omission  of  a  trustee  to  comply  with  a  statute  providing 
that  any  person  to  whom  property  is  assigned  in  trust  shall,  be- 
fore entering  upon  the  discharge  of  his  duties,  give  a  bond,  does 

20  Hirach  v.  Livingaton,  3  Hun,  9 ;  23  Steinhardt  v.  Cunningham,  130 
5  N.  Y.  Super.  Crt.  263;  Examine  N.  Y.  292;  29  N.  E.  100;  Bard  v. 
Commonwealth  Mortgage  Co.  v.  De  Poole,  12  N.  Y.  495;  Paton  v.  Mur- 
Waltoflf,  135  App.  Div.  33;  119  N.  Y.  ray,  6  Paige,  474. 

Supp.   781.  24:Ca3e  v.  Price,  17  How.  Pr.  348. 

21  Home  Life  Inauranee  Co.  v.  25  McGuekin  v.  Milbank,  83  Hun, 
O'Sullivau,  151  App.  Div.  535.  473;   71  N.  Y.  Supp.  1049,  affi'd  152 

22  Oatrom  v.  McCann,  21  How.  Pr.  N.  Y.  297;  46  N.  E.  490. 
431. 
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not  render  it  unnecessary  to  make  him  a  party  to  an  action  to 
foreclose  a  prior  mortgage.^® 

§  779.  Cestuis  que  trust. — If  the  equity  of  redemption  be  vested 
in  a  trustee  in  trust,  both  the  trustee  and  the  cestuis  que  tru^t 
should  be  made  parties  to  the  foreclosure.^^  And  the  executor  of 
one  for  whom  property  was  held  in  trust  under  an  instrument  not 
recorded  is  a  proper  party  defendant  to  an  action  to  foreclose  a 
mortgage  given  by  one  who  held  the  legal  title  to  the  property  and 
by  whom  the  trust  was  created.^®  Although  it  is  a  general  rule 
that  all  persons  materially  interested  in  the  subject-matter  of  a 
suit  ought  to  be  made  parties,  and  that  the  cestui  que  trust  as 
well  as  the  trustees  should  be  brought  before  the  court,  an  ex- 
ception as  to  the  cestui  que  trust  is  made  in  the  case  of  assignees 
or  other  trustees  of  a  fund,  for  the  benefit  of  creditors,  who  are 
suing  for  the  protection  of  the  fund  or  to  collect  moneys  due  to  the 
fund  from  third  persons.^^  An  established  exception  to  the  gen- 
eral rule  is  in  cases  of  remote  limitation  of  the  equity  of  redemp- 
tion; in  which,  on  account  of  the  impossibility  of  bringing  in 
parties  not  in  esse  or  not  ascertained,  but  who  may  subsequently  be- 
come entitled,  it  is  held  sufEcient  to  bring  before  the  court  the  per- 
sons in  esse  who  have  the  first  estate  of  inheritance,  together  with 
the  persons  having  all  the  precedent  estates  and  prior  interests.'" 

Where  real  estate  was  vested  in  a  trustee  for  a  feme  covert 
with  power  of  appointment  and  the  property  was  sold  and  a  mort- 
gage taken  back  in  the  name  of  the  trustee  who  subsequently  died, 
as  did  also  the  cestui  que  trust  without  making  any  disposition  or 

26  Gardner  V.  Brown,  21  Wall.  (U.  (U.    S.)    318;    Union   Bank  v.    Bell, 

S.)    36.  14  Ohio  St.  200;   Claverly  v.  Phelp, 

27Leggett  v.  The  Mutual  Life  Ins.  6  Mad.  231;    Thomas  v.  Dunning,  5 

Co.,  64  Barb.  23 ;  Williamaon  V.  Field,  De   Gex   &   Sm.    618;    Coles   v.    For- 

2  Sandf.  Ch.  533,  562 ;  The  Eagle  Fire  rest,   10  Beav.  552,  557 ;   Story's  Eq. 

Ins.  Co.  V.  Cammet,  2  Edw.  Ch.  127;  PI.   §   193  and  cases  cited. 

Nodine  v.   Greenfield,   7   Paige,   544;  28  Wood  v.  O'Brien,  17  N.  Y.  Supp. 

Rawaon    v.    Lampman,    5    N.    Y.     (1  746. 

Seld.)     456;    Hodges    v.    Walker,    76  29  Christie  v.  Herrick,  1  Barb.  Ch. 

App.  Div.  305;   78  N.  Y.  Supp.  447;  254. 

Phillips  V.  Wilcox,  12  Misc.  R.  382;  30  Williamson   v.    Field,    2    Sandf. 

33  N.  Y.  Supp.  561;   contra,  Case  v.  Ch    533;  Brevoort  v.  Brevoort,  70  N. 

Price,    9    Abb.     Ill;     17    How.    Pr.  Y.   136;   Mitchell  v.  Mitchell,    17   N. 

348;    Oliver    v.    Piatt,    3    How.    (U.  Y.   210;    Clemens  v.   Clemens,  37  N. 

S.)    333;   Clark  v.  Eeyburn,  8  Wall.  Y.  69. 
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appointment  of  the  property  but  leaving  children  and  her  hus- 
band sold  the  mortgage,  it  was  held  on  a  bill  to  foreclose  it  that  the 
children  ought  to  be  before  the  court.^^ 

The  fact  that  the  mortgage  was  executed  by  the  trustee,  pur- 
suant to  the  direction  of  the  court,  will  not  obviate  the  necessity 
for  making  the  cestuis  que  trust  parties  to  the  action  to  foreclose 
it.32 

It  has  been  said  that  where  a  devise  is  made  to  an  executor 
in  trust  to  sell,  the  cestuis  que  trust  are  not  necessary  parties,  and 
that  "  the  trustee  may  execute  the  power  of  sale  by  adopting  the 
sale  made  in  the  action."  ^*  In  a  more  recent  case  it  is  decided 
that  where  real  property  is  left  in  trust,  with  remainder  over  on 
the  expiration  of  the  trust,  the  remaindermen  are  necessary  par- 
ties to  a  foreclosure  action,  even  though  a  power  of  sale  is  given  to 
the  trustees,  provided  that  the  exercise  of  such  power  of  sale  is 
discretionary  and  not  imperative.  It  seemed  to  the  court  that  if 
the  power  of  sale  had  been  imperative,  an  equitable  conversion 
would  have  taken  place  upon  the  death  of  the  testator,  and  the  re- 
maindermen in  the  trust  would  have  had  no  interest  in  real  estate 
which  would  render  them  necessary  parties  to  a  foreclosure.** 
This  would  seem  to  be  the  better  doctrine. 

If  the  mortgagee  holds  the  mortgage  upon  a  secret  trust  for  the 
benefit  of  cestuis  que  trust  not  named  in  it,  they  are  not  necessary 
parties  to  the  foreclosure.*^ 

In  a  litigation  concerning  the  title  to  a  bond  and  mortgage, 
where  the  complainant  had  been  appointed  receiver  to  collect  the 
money  due  thereon  and  distribute  it  to  four  beneficiaries,  it  was 
held  that  all  of  such  beneficiaries  were  necessary  parties.*®  But 
the  hona  fide  holder  of  a  mortgage  is  not  bound  by  the  terms  of  an 
undisclosed  trust  existing  between  the  holder  of  the  record  title 
and  a  third  party  and  need  not  make  the  latter  claiming  to  be  a 
cestui  a  party. *'^ 

31Kortright  v.  Smith,  3  Edw.  Ch.  805;  Boehmcke  v.  McKeon,  119  App. 

402.  Div.  30;    130  N.  Y.  Supp.  930. 

32  Williamson   v.    Field,   2    Sandf.  35  Young  v.  Whitney,   18  Fla.  54. 

Ch.  533.  36  Tyson   v.    Applegate,    40   N.   J. 

33Verdin  v.   Slocum,  9  Hun,   150,  Eq.  305. 

reversed  71  N.  Y.  345.  37  Crosby  v.  Workingmen's  Ass'n, 

34Scholle    v.    SchoUe,    113    N.    Y.  6  App.  Div.  440;  39  N.  Y.  Supp.  678, 

261;  21  K  E.  84.     See  Townshend  v.  affi'd  158  N.  Y.  694. 
Frommer,   125  N.  Y.  446;   26  IST.  E. 
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§  780.  Limitations  of  the  rule  requiring  cestuis  que  trustent  to  be 
made  parties. — "  There  is  no  question  about  the  general  rule  that 
where  the  equity  of  redemption  has  been  sold  or  devised,  and  be- 
come divided  into  particular  estates  and  remainders,  the  ow^ners  of 
these  estates  should  be  made  parties  to  an  action  to  foreclose  the 
mortgage,  and  that  when  the  equity  of  redemption  has  been  vested 
in  trustees  for  the  benefit  of  others,  the  cestuis  que  trustent,  as  well 
as  the  trustees,  should  be  parties.  But  the  trusts  here  referred  to 
are  express  trusts  under  which  the  cestuis  que  trustent  acquire 
equitable  estates  or  interests  directly  in  the  land  as  land,  and  not 
trusts  implied  by  law  where  the  whole  legal  title  is  in  one  person, 
subject  only  to  a  liability  to  account  to  others  for  the  value  of  the 
property."  In  all  the  cases  where  cestuis  que  trustent  have  been 
held  to  be  necessary  parties,  they  have  been  entitled  to  some  direct 
estate  or  interest  in  the  laiid  as  land.  The  rule  does  not  apply 
where  the  equity  of  redemption  has  been  bought  in  by  an  executor 
on  a  foreclosure  of  a  junior  mortgage  for  the  purpose  of  protecting 
the  estate  from  loss  of  the  mortgage  debt  or  some  part  thereof. 
In  such  a  case  the  land  is  the  property  of  the  executor,  as  such, 
and  is  treated  as  personalty  between  him  and  the  persons  to 
whom  it  is  his  duty  to  account.^^ 

A  guardian  holding,  as  such,  a  judgment  junior  in  lien  on  the 
mortgaged  property  is  the  only  person  necessary  to  be  joined 
as  defendant  in  order  to  bar  claimants  under  the  judgment;  the 
ward  is  not  a  necessary  party.^* 

§  781.  Rule  when  cestuis  que  trust  are  exceedingly  numerous. — 

The  rule  requiring  cestuis  que  trust  to  be  joined  as  defendants  has 
sometimes  been  departed  from  where  the  beneficiaries  were  very 
numerous.*"  In  a  case  where  real  estate  had  been  purchased  by  a 
joint  fund,  raised  by  subscription  of  above  250  shares  or  sub- 
scribers, and  the  property  was  conveyed  to  three  trustees,  and  an 
action  to  foreclose  was  brought,  making  only  the  trustees  parties, 
Chancellor  Kent  remarked :  "  The  trustees  were  selected  in  this 
case  to  hold  and  represent  the  property  for  the  sake  of  convenience 
and  because  the  subscribers  were  too  numerous  to  hold  and  man- 
age the  property  as  a  copartnership.     The  trustees  are  sufiicient 

38  Per  Eapallo,  J.,  in  Lockman  v.  39  Loelir,  Guardian,  v.  Colborn,  92 

Reilly,  95  N.  Y.  64.  Ind.  24. 

40  Land  Co.  v.  Peck,  112  111.  408. 
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for  the  purpose  of  this  bill,  which  is  for  a  sale  of  the  pledge;  it 
would  be  intolerably  oppressive  and  burdensome  to  compel  the 
plaintiffs  to  bring  in  all  the  cestuis  que  trust.  The  delay  and  ex- 
pense incident  to  such  a  proceeding  would  be  a  reflection  upon 
the  justice  of  the  court.  This  is  one  of  the  cases  in  which  the 
general  rule  cannot  and  need  not  be  enforced;  for  the  trustees 
sufficiently  represent  all  the  interests  concerned ;  they  were  selected 
by  the  association  for  that  purpose,  and  we  need  not  look  be- 
yond them."  *^ 

A  similar  doctrine  was  held  by  Wigeam,  Y.  C,  in  Holland  v. 
Baker  (3  Hare,  68),  who  said:  "  I  do  not  doubt  that  the  court 
does  allow  a  selected  number  to  represent  a  numerous  body  of 
defendants,  whose  interests  are  sought  to  be  adversely  affected  in 
a  suit.  Lord  Eldow  repeatedly  said  it  might  be  done,  if  the  pur- 
poses of  justice  required  it,  and  Loei>  Cottenham,  in  Atwood  v. 
Small,'^^  after  saying  that  the  right  course  was  to  bring  all  parties 
before  the  court,  observed,  that  courts  of  justice  are  bound  to 
have  regard  to  the  mode  in  which  the  affairs  of  mankind  are 
conducted ;  and  when,  in  consequence  of  the  mode  of  dealing,  it 
would  be  impossible  to  work  out  justice  if  the  rule  requiring  all 
persons  to  be  present  were  not  departed  from,  it  must  be  relaxed 
rather  than  be  allowed  to  stand  as  an  obstruction  to  justice." 

The  exception  to  the  general  rule  requiring  cestuis  que  trust 
to  be  made  parties,  which  allows  a  foreclosure  to  proceed  without 
their  presence  if  they  are  exceedingly  numerous,  has  special  ap- 
plication in  the  case  of  assignments  for  the  benefit  of  creditors.** 

If  cestuis  que  trust  are  omitted  because  of  their  great  number, 
the  plaintiff  should  allege  in  his  complaint  the  facts  which  justify 
their  omission.** 

§  782.  rnknown  owners — When,  in  an  action  to  foreclose,  un- 
known owners  are  made  defendants  as  authorized  by  the  Code  of 
Civil  Procedure,*^  and  are  described  in  the  summons,  the  addition 
of  the  words,  "  if  any,"  does  not  invalidate  the  process.*® 

41  Van  Vechten  v.  Terry,  2  Johns.  43  Willis  v.  Henderson,  5  111.  (4 
Ch.  197.  See  also  Swift  v.  Stebbins,  Scam.)  13;  Grant  v.  Duane,  9  Johns. 
4  Stew.  &  Port.  (Ala.)  447;  Willis  v.       591. 

Henderson,  5  111.    (4  Scam.)    13;   N.  44  Holland  v.   Baker,   3   Hare,  68. 

J.  Franklinite  Co.  v.  Ames,   1   Beas.  45  §  475. 

(N.  J.)   507.  46  Abbott  v.  Curran,  98  N.  Y.  665. 

42  Not  reported,  but  see  4  Myl.  & 
C.  635. 
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§  783.  When  a  defendant  may  require  new  parties  to  be  joined. 

— The  want  of  a  necessary  party  to  the  suit  may  be  objected  to 
by  the  mortgagor,  because  his  ultimate  liability  for  the  debt  makes 
it  of  the  highest  importance  to  him  that  the  title  made  by  the 
sale  shall  be  perfect  against  all  equities,*'^  and  a  subsequent  lienor 
may  raise  the  same  objection  by  demurer.**  If  the  defect  of 
parties  appear  upon  the  face  of  the  complaint,  the  objection  may 
be  made  by  demurrer,  but  if  not,  it  should  be  taken  by  answer.*® 

A  mortgagor  defendant  cannot  insist  that  a  mortgagee,  under  a 
mortgage  elder  than  the  mortgagor's  title  shall  be  made  a  party 
defendant,  in  a  suit  to  foreclose  a  mortgage  for  the  purchase 
money,  unless  in  his  answer  he  makes  some  claim  in  relation  to 
such  prior  incumbrance,  to  show  that  it  should  be  taken  into 
consideration  in  the  decree.^"  It  has  been  said  that  the 
want  of  an  indispensable  party  can  be  taken  advantage  of  at  any 
stage  of  the  litigation  when  the  fact  is  made  to  appear.  ^^  And, 
under  the  Code,^^  it  is  decided  that  where  it  appears  that  other 
parties  are  necessary  to  a  determination  of  the  controversy  the 
court  must  direct  them  to  be  brought  in.  A  judgment  will  be 
reversed  on  appeal  where  it  is  clear  that  this  has  not  been  done 
although  the  objection  of  a  defect  of  parties  was  not  raised  by 
demurrer.^^ 

If  the  ownership  of  the  mortgage  is  doubtful,  it  is  proper  for 
a  defendant  to  demand  that  all  persons  interested  in  the  security 
be  brought  in  as  parties.^* 

It  is  also  said  that  a  surety  for  the  mortgage  debt,  who  is 
made  a  party  for  the  purpose  of  obtaining  a  judgment  against 
him,  is  entitled  to  require  that  the  principal  debtor  be  made  a 
party,  if  he  is  within  the  jurisdiction  of  the  court.®^ 

47  Hall  v:  Nelson,  14  How.  Pr.  32;  53Moulton  v.  Cornish,  138  N.  Y. 
23  Barb.  88;  Morris  v.  Wheeler,  45  133;  33  N.  E.  842.  See  Johnston  v. 
N.  Y.  708 ;  contra,  Kay  v.  Whittaker,  Donvan,  106  N.  Y.  267 ;  12  N.  B.  594. 
44  N".  Y.  565,  573.  An  appeal  lies  from  an  order  deny- 

48  Franklin  v.  Beegle,  102  App.  ing  to  owners  of  the  equity  of  re- 
Div.  412;   92  N.  Y.  Supp.  449.  demption  of  property  of  which  a  re- 

49  Morris  v.  Wheeler,  45  N.  Y.  ceiver  has  been  appointed  the  right 
708;  Code,  §  498.  to    come    in    as    parties    defendant. 

50  Western  Reserve  Bank  v.  Pot-  Dewsnap  v.  Mathews,  53  Misc.  R.  48 ; 
ter,  Clarke's  Ch.  432.  102  N.  Y.  Supp.  945. 

51  Boyle  v.  Williams,  72  Ala.  351.  54Kortright  v.  Smith,  3  Edw.  402. 

52  Code  Civ.  Proc.  §  452.  55Bigelow  v.  Bush,  6  Paige,  343. 
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§  784.  Prior  incumbrancer. — There  are  those  who  are  said  to  be 
proper  but  not  necessary  parties  to  the  action.  That  is  to  say, 
the  court  may,  without  their  being  made  parties,  proceed  and 
render  a  judgment  which  will  be  effectual  to  transfer  the  entire 
equity  of  redemption,  in  addition  to  the  interest  of  the  mortgagee 
in  the  land,  to  the  purchaser  at  the  sale;  but  if  they  are  brought 
in,  the  court  may  proceed  to  grant  some  further  relief  or  quiet 
some  controversy  which  could  not  otherwise  be  done.  For  ex- 
ample, the  plaintiff,  may  make  a  prior  incumbrancer  a  party  to 
the  action  for  the  purpose  of  having  the  amount  of  such  incum- 
brance determined  and  liquidated,  and  either  paid  out  of  the  pro- 
ceeds of  the,  property,  or  allowed  to  remain  as  a  lien  on  the 
property  in  the  hands  of  the  purchaser,  the  object  being  to  dis- 
pose of  the  estate  by  one  decree,  and  thus  prevent  needless  liti- 
gation.^^ And  the  junior  mortgagee  may  make  a  prior  mortgagee 
a  party  without  offering  to  redeem  and  pay  the  prior  mortgage.^'' 
A  prior  assignee  of  a  mortgage  is  also  a  proper  but  not  a  neces- 
sary party  to  its  foreclosure.^^  But  an  admitted  prior  mort- 
gagee is  never  a  necessary  party  to  a  foreclosure  suit,^®  and 
consequently,  if  he  dies,  or  his  interest  devolves  on  another  pend- 
ing the  action,  the  proceedings  may  go  on  without  reviving  or 
continuing  them  against  his  successor.  The  decree  in  such  a 
case,  cannot  affect  the  prior  lien,  because  there  is  no  party 
before  the  court  who  represents  it.®" 

Where,  however,  the  owner  of  land  executed  two  mortgages 
upon  it  to  another  after  which  he  sold  the  land  in  parcels  to 

56Jacobie   v.    Mickle,    144    N.    Y.  Ins.   Co.,   1   Paige,  284;   Vanderkemp 

237;  39  N.  E.  66;  Metropolitan  Truat  v.  Sheltou,  11  Paige,  28;  Hancock  v. 

Co.  V.  Towanda  Valley  &  Cuba  R.  E.  Hancock,    22    N.    Y.    568;    Moller   v. 

Co.,  43  Hun,  521;  18  Abb.  N.  C.  368;  Muller,      12      Hun,      674.     See     also 

7  St.  E.  90,  affi'd  106  N.  Y.  673;   13  Jerome  v.   McCarten,   94   U.   S.   734, 

N.  E.  937;  Emigrant  Industrial  Sav.  Masters  v.   Templeton,   92   Ind.   447; 

Bank    v.    Goldman,    75    N.    Y.    127;  Chamberlain   v.   Lyell,   3   Mich.   448; 

Wait  V.  Gitman,  32  App.  Kv.   168;  Porter  v.   Barclay,    18  Ohio   St.   546. 

52  N.  Y.  Supp.  965;  28  Civ.  Proc.  R.  57  Vanderkemp     v.      Shelton,      11 

49 ;  Guilford  v.  Jacobie,  69  Hun,  420 ;  Paige's  Ch.  28. 

23  N.  Y.  Supp.  462 ;  Smith  v.  Davis,  58  Merrill  v.  Bischoff,  3  App.  Div. 

4  Civ.  Proc.  E.  158;  Walsh  v.  Rutgers  361;   38  N.  Y.  Supp.   194. 

Fire  Ins.   Co.,   13  Abb.  Pr.   33;   Hoi-  59  Morris    v.    Wheeler,    45    N.    Y. 

comb  V.   Holcomb,   2   Barb.   20;    The  708;   Code,  §  498. 

Western  Ins.  Co.  v.  The  Eagle  Fire  60  Boyle  v.  Williams,  72  Ala.  35 1. 
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several  different  purchasers,  each  one  of  whom  assumed  a  pro- 
portionate part  of  the  mortgage  debt  and,  after  the  mortgagee 
had  assigned  the  second  mortgages,  actions  were  begun  to  fore- 
close both  mortgages,  the  mortgagee,  however,  not  being  made 
a  party  to  the  action  to  foreclose  the  second  mortgage,  it  was 
decided,  on  an  appeal  from  a  judgment  foreclosing  the  latter 
mortgage,  that  the  liabilities  of  the  purchasers  of  the  mortgaged 
premises,  upon  the  assumption  clause  contained  in  their  deeds, 
should  not  be  determined  in  the  action  to  foreclose  the  second 
'mortgage  until  the  holder  of  the  first  mortgage  had  been  made 
a  party  thereto.®^ 

A  prior  mortgagee  is  only  a  proper  party  when  his  claim  is 
to  be  paid;  he  cannot  be  made  a  party  for  the  purpose  of  defeat- 
ing his  lien.^^  The  purpose  of  joining  the  prior  mortgagee  must 
clearly  appear  on  the  face  of  the  complaint  or  his  prior  lien  will 
not  be  affected.®* 

Where  there  was  an  unrecorded  prior  mortgage,  and  it  was  a 
matter  of  dispute  as  to  what  the  rights  of  the  alleged  prior 
mortgagee  were,  an  application  made  by  the  junior  mortgagee,  after 
a  judgment  and  a  sale,  had  to  amend  the  proceedings  by  making 
the  prior  mortgagee  a  party,  was  denied,  and  a  resale  was 
ordered,  subject  to  the  alleged  claim  of  priority,  so  as  to  give 
bidders  notice  of  it.®* 

It  is  only  where  the  junior  mortgagee  endeavors  to  sell  the 
entire  property,  or  where  there  is  a  substantial  doubt  as  to  the 
amount  due  to  the  prior  lien  creditors,  that  they  should  be  made 
parties.®® 

The  holder  of  a  mechanic's  lien  which  is  prior  to  the  mort- 
gage is  a  proper  party  defendant  since  his  claim  being  prior  to 
the  mortgage  he  has  a  superior  legal  right  to  payment  from 
the  premises.®® 

So,  where  title  has  been  vested  in  a  receiver  of  the  property 
of  the  mortgagor  by  a  deed  duly  executed  and  recorded,  it  is  not 

61  Rudolf  V.  Burton,  85  App.  Div.  S.)    37;   Payne  v.  Hook,  7  Wall.    (U. 
312;  82  N.  Y.  Supp.  592.  S.)     432;    French   v.    Shoemaker,"    14 

62  Smith  v.  Roberts,  62  How.  Pr.  Wall.    (U.    S.)    315;    Jerome   v.   Mc- 
196.  Garten,   in  U.   S.  Dist.   Ct.,  4  N.   Y. 

63  Emigrant     Industrial      Savings  Weekly  Dig.  439. 

Bank  v.  Goldman,  75  N.  Y.  127.  66  Emigrant     Industrial      Savings 

64  Moller  v.  Muller,  12  Hun,  674.      Bank  v.  Goldman,  75  N.  Y.  127. 

65  Hagan  v.  Walker,  14  Tlow.   (U. 
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necessary  that  his  grantor  or  any  of  his  predecessors  in  title 
should  be  made  parties  to  a  foreclosure  suit;  but  it  is  essential 
in  order  to  divest  the  receiver  of  his  title  that  he  should  be  made 
a  party,^^ 

A  purchaser  at  a  tax  sale  is  also  a  proper  party  to  a  foreclosure, 
and  a  provision  may  be  made  in  the  judgment  for  the  payment 
of  his  prior  lien.^^ 

§  785.  Other  proper  defendants. — A  mortgagor  who  makes  an 
absolute  conveyance  of  his  interest  in  the  property  is  a  proper 
but  not  a  necessary  party  to  the  foreclosure.®®  If  such ,  con- 
veyance be  absolute  upon  its  face  it  will  not  affect  the  rights  of 
the  plaintiff,  if  he  does  not  acquire  notice  of  the  fact  before 
judgment  that  it  was  really  intended  as  security.'^"  So,  too,  if 
the  wife  unites  with  her  husband  in  conveying  an  estate  in  which 
she  is  entitled  to  dower,  the  conveyance  operates  as  an  extin- 
guishment of  her  right,  not  only  with  respect  to  the  grantee  and 
his  successors  in  interest,  but  also  as  to  third  parties,  and  she 
need  not  thereafter  be  made  a  party  to  a  foreclosure  of  a  prior 
mortgage.  ^^ 

But  where  the  husband  and  wife  have  joined  in  a  mortgage, 
they  are  both  proper  parties  to  the  suit  for  the  purpose  of  ex- 
tinguishing her  contingent  right  of  dower  in  the  mortgaged 
premises.''^ 

A  person  to  whom  the  mortgagor  has  contracted  to  convey  the 
mortgaged  premises  is  a  proper,  though  not  a  necessary  party  to 
the  action.''* 

67  Graham  v.  Lawyers  Title  Ins.  drews  v.  Stelle,  22  N.  J.  Eq.  478 ; 
Co.,  20  App.  Div.  440;  46  N.  Y.  Supp.  Chester  v.  King,  1  Green  Ch.  (N.  J.) 
1055.  405;    Vreeland    v.    Loubat,    1    Green 

68  Roosevelt  Hospital  v.  Dowley,  Ch.  (N.  J.)  104;  Delaplaine  v.  Lewis, 
57  How.  Pr.  489.  19  Wis.  476;  Cord  v.  Hirsch,  17  Wis. 

69  Kursheedt  v.  Union  Dime  Sav-  532. 

ings  Institution,   118  N.  Y.   358;    23  70  Griswold  v.  Fowler,  6  Abb.  113. 

N.  E.  473;  Daly  v.  Burchell,  13  Abb.  71  Elmendorf  v.  Lockwood,  4  Lans. 

N.  S.  264;  Bigelow  v.  Bush,  6  Paige,  393.     See  also  Stiger  v.  Bent,  111  111. 

343 1  Van  Nest  v.   Latson,   19   Barb.  328. 

604;    Drury   v.    Clark,    16   How.   Pr.  72  Paton  v.  Murray,  6  Paige's  Ch. 

424;    Boot  v.   Wright,   21   Hun,   344.  474. 

See  also  Petry  v.  Ambrosher,  100  Ind.  73  Crooke   v.   O'Higgins,    14   How. 

510;    Mescall   v.   Tully,   91    Ind.   96;  Pr.  154. 

Shaw  V.  Hoadley,  8  Black,  165;  An- 
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So,  one  who  claims  as  equitable  owner  of  premises  prior  to  the 
execution  of  a  mortgage  thereon  and  who  also  claims  a  conveyance 
of  such  premises  to  him,  before  the  commencement  of  the  action, 
by  an  instrument  not  recorded,  has  been  held  to  be  a  proper 
party  to  an  action  to  foreclose  such  mortgage.'^* 

Where  a  mortgage  has  been  given  to  secure  the  payment  of 
a  debt,  part  of  which  consists  of  a  note  executed  by  the  debtors 
and  indorsed  by  third  persons,  the  makers  of  the  note  are  proper 
parties  to  a  foreclosure  suit,  as  they  are  personally  liable  for 
the  debt  secured  by  the  mortgage,  and  the  indorsers  are  also 
proper  parties  because  they  are  liable  for  the  payment  of  a  part 
of  the  debt  secured  by  the  mortgage.''^  Subsequent  mortgagees 
are  also  proper  parties  to  a  foreclosure  action. '^^ 

In  an  action  to  enforce  a  mortgage  given  by  an  insolvent  cor- 
poration to  secure  bonds  intended  to  be  issued  to  all  of  the 
corporation  creditors,  the  receiver  of  the  corporation  and  the 
judgment  creditors  may  properly  defend  and  are  entitled  to  assert 
the  invalidity  of  the  mortgage  as  a  defense  thereto. '"^ 

Where  the  bond  accompanying  the  mortgage  is  executed  by  a 
person  other  than  the  mortgagor,  as  well  as  by  the  latter,  it  is 
proper  to  make  such  obligor  a  party  to  a  foreclosure  action  and 
to  demand  a  judgment  for  any  deficiency  against  both.'^^ 

WHEN    THE   ASSIGNOE  OE   THE   MOETGAGE    IS   A  NElCESSAEY   OE 
PEOPEB  PABTY  TO  AN  ACTION  TO  EOEECLOSB  IT. 

§  786.  Assignment  as  security. — ^Where  a  mortgagee  parts  with 
all  his  interest  in  the  mortgage  by  assignment,  and  has  no  con- 
nection afterward  with  the  mortgaged  premises,  it  cannot,  in 
general,  be  necessary  for  the  assignee  to  make  him  a  party  to 

74  Brown  v.  Volkening,  64  N.  Y.  76  Benjamin  v.  Elmira,  Jefferson 
76,  wherein  the  court  said  that  &  Canandaigua  K.  R.  Co.,  54  N.  Y. 
whether   such   person's   equities   were      675. 

prior   and   superior  to  the   rights   of  77  Jenkins  v.  John  Good  Cordage 

the  plaintiff  under  his  mortgage,  or  &  Machine  Co.,  56  App.  Div.  573;  68 

junior  and  subordinate  thereto,  must  N.  Y.  Supp.  239,  affi'd  168  N.  Y.  679  j 

necessarily  be  determined  in  the  judg-  61  N.  E.   1130. 

ment  for  the  foreclosure  of  the  plain-  78  Thome  v.  Newly,   59  How.  Pr. 

tiff's  mortgage.  120. 

75  Patton  v.   Townsend,   19   N.   Y. 
Supp.  946;  47  N.  Y.  St.  R.  490. 
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the  action  to  foreclose ;  ^®  but  it  is  always  proper  to  make  such 
assignor'  a  party.*" 

And  the  same  principle  is  applicable  to  the  case  of  an  abso- 
lute assignment  of  a  bond  and  mortgage  to  a  third  person  in 
trust,  to  collect  the  amount  due  thereon,  and  apply  the  same 
to  the  payment  of  the  debts  of  the  assignor.*^ 

So,  where  it  appeared  in  a  suit  brought  by  the  assignee  of 
a  mortgage  to  foreclose  the  same,  that  it  was  the  intention  of 
the  assignor  to  give  to  the  assignee  the  right  to  receive  the  moneys 
due  upon  the  mortgage,  and  to  foreclose  in  his  own  name,  and 
to  apply  the  proceeds  of  the  mortgage  to  the  payment  of  certain 
debts  for  which  the  complainant  was  holden  as  surety  for  the 
assignor,  it  was  decided  that  a  decree  in  such  suit  would  be 
a  perfect  protection  to  the  defendants  therein,  and  to  those  who 
might  become  purchasers  under  the  decree,  against  any  claim 
of  the  assignor  or  of  the  creditors  whose  debts  were  thus  pro- 
vided for,  and  that  it  was  unnecessary  to  make  the  assignor  or  the 
creditors  parties.*^ 

In  cases  where  the  assignment  is  by  way  of  security,  although 
it  be  absolute  in  terms  and  express  the  payment  of  a  full  con- 
sideration, the  assignor  is  not  only  a  proper  but  a  necessary  party 
to  the  action ;  **  the  reason  given  for  the  rule  being  that  the  as- 
signor of  the  mortgage  having  a  right  to  redeem  it,  also  has  the 
right  to  show  that  the  debt  which  the  assignment  was  given  to 
secure  has  been  paid,  and  he  is  entitled  to  be  brought  before  the 
court  to  enable  him  to  do  so.** 

It  may  also  be  the  object  of  the  assignee  of  a  mortgage  in 
making  the  assignor  a  defendant  in  foreclosure  proceedings  to 

79  Johnson  v.  Hart,  3  Johns.  Cas.  the  mortgage  is  a  proper  but  not  a 
322;  Whitney  v.  McKinney,  7  Johns.  necessary  party.  Merrill  v.  Biachoff, 
Ch.  144;  Christie  v.  Herrick,  1  Barb.  3  App.  Div.  361;  38  N.  Y.  Supp.  194. 
Ch.  254;  Western  Reserve  Bank  v.  81  Christie  v.  Herriek,  1  Barb.  Ch. 
Potter,    Clarke,    432;    Ward   v.    Van  254. 

Bokkelen,  2  Paige,  289 ;   Andrews  v.  82  Christie  v.  Herrick,  1  Barb.  Ch 

Gillespie,    47    N.    Y.    487.     See    also  254. 

Chew  V.  Brumagen,  13  Wall.   (U.  S.)  83  Simson   v.    Satterlee,   64   N.   Y. 

497 ;  Gower  v.  Howes,  20  Ind.  196.  657,  affi'g  6  Hun,  305 ;  Kittle  v.  Van 

80  People's  Trust  Co.  v.  Gomolka,  Dyck,  1  Sandf.  Ch.  76;  Johnson  v. 
129  App.  Div.  12;  113  N.  Y.  Supp.  Hart,  3  Johns.  Cas.  322;  Whitney  v. 
49;  Weed  v.  Stevenson,  Clarke,  166;  McKinney,  7  Johns.  Ch.  144;  Bard 
Hoyt  V.  Martense,  16  N.  Y.  231.  See  v.  Poole,  12  N.  Y.  (2  Kern.)  495. 
also  Harwell  V.  Lehman,  72  Ala.  344 ;  84  Bard  v.  Poole,  12  N.  Y.  (2 
Stevens  v.  Beeves,  33  N.  J.  Eq.  427.  Kern.)    495. 

A  prior  assignee  who  has  assigned 
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procure  an  admission,  either  expressly  or  by  the  failure  of  the 
assignor  to  plead  at  all,  that  he  assigned  and  transferred  the  bond 
and  mortgage  as  alleged  in  the  complaint,  and  for  this  purpose 
he  is  a  proper  party.*®  It  has  also  been  determined  that,  where 
the  ownership  of  the  mortgage  being  foreclosed  is  doubtful  or  in 
dispute,  the  court  will,  at  the  instance  of  any  of  the  parties  to 
the  action,  order  the  various  claimants  to  be  made  parties.®^ 

§  787.  Assignment  by  parol. — These  decisions  would  seem  to 
indicate  that  it  is  proper  in  a  foreclosure  suit  to  determine,  not 
only  the  rights  of  claimants  in  the  equity  of  redemption  as  against 
the  mortgagee,  but  also  the  rights  of  different  claimants  to  the 
mortgage.  If  the  assignment  of  the  mortgage  be  by  parol,  it 
would  appear  to  be  necessary  for  the  protection  of  a  purchaser 
under  the  judgment  to  give  the  assignor  a  day  in  court,  to  answer 
the  allegation  that  the  assignment  had  been  made  by  him;  and 
where  it  is  in  writing,  but  is  not  so  executed  as  to  be  capable  of 
being  recorded,  the  same  rule  would  apply.  A  similar  course  of 
reasoning  would  show  the  assignor  to  be  a  proper  party  where 
the  assignment  was  in  writing  and  recorded,  so  as  to  bind  him  by 
the  allegation  that  the  assignment  was  absolute  and  without  con- 
dition. 

It  was  said  by  the  court  in  Bloomer  v.  Sturges  (58  IST.  Y.  168, 
1Y5),  that  the  interest  of  an  assignor  of  a  mortgage  assigned 
by  way  of  security,  that  it  should  bring  more  than  the  amount 
as  security  for  which  it  has  been  assigned,  is  the  only  ground  on 
which  he  needs  to  be  a  party,  but  the  statement  was  not  neces- 
sary to  the  determination  of  the  case,  the  decision  being  to  the 
effect  that  where  an  assignor  is  made  a  party  defendant,  he  is 
bound  by  the  judgment  in  the  action,  and  when  the  property  is 
sold  under  the  judgment  for  less  than  the  debt  which  the  as- 
signment is  given  to  secure,  no  right  of  redemption  remains  in 
the  assignor. 

§  788.  Purchase  by  assignee — It  has  been  adjudged  that  if  the 
assignee,  as  security,  forecloses  the  mortgage  by  advertisement  ^"^ 
or  by  action,  the  assignor  being  a  co-plaintiff,®*  and  afterward 
purchases  under  the  foreclosure,  he  will  hold  the  land  or  the 
proceeds  thereof  subject  to  the  equitable  right  of  the  assignor  of 

85  Merrill  v.  Bischoff,  3  App.  Dlv.  87  Slee  v.  Manhattan  Co.,  1  Paige, 

361;   38  N.  Y.  Supp.   194.  48. 

86Kortright  v.  Smith,  3  Edw.  402.  88Hoyt  v.  Martense,  16  N.  Y.  231. 
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the  mortgage  to  redeem,  but  it  will  be  remarked  that  in  neither 
of  these  cases  was  the  assignor  a  defendant  in  an  action  to  fore- 
close, and  in  neither  case  did  the  judgment  of  foreclosure  assume 
to  adjudicate  upon  his  rights.®® 

§  789.  Implied  covenants  of  assignor. — By  the  sale  and  assign- 
ment of  the  mortgage  the  assignor  impliedly  warrants  that  there 
is  no  legal  defense  to  its  collection  arising  out  of  its  origin,®"  and 
it  would  be  convenient  to  have  the  assignor  in  court  if  any  defense 
should  be  interposed  the  success  of  which  would  make  him  liable 
upon  his  implied  covenant.  But  it  is  not  necessary  to  make  him 
a  party  to  accomplish  this  object.  Upon  the  coming  in  of  an 
answer,  the  plaintiff  may  give  notice  to  the  assignor,  and  offer  him 
the  conduct  of  the  action,  and  upon  his  so  doing,  the  assignor  will 
be  bound  by  the  result  of  the  litigation,  whether  he  takes  any 
part  in  it  or  not.®^ 

EITFOECING  PEHSONAL  OBLIGATION  FOE  BEBT  IN  FOEECLOSUEB 

SUIT. 

§  790.  It  is  provided  by  statute  that  any  person  who  is  liable 
to  the  plaintiff  for  the  payment  of  the  debt  secured  by  the  mort- 
gage may  be  made  a  defendant  in  the  action;  and  if  he  has 
appeared,  or  has  been  personally  served  with  the  summons,  the 
final  judgment  may  award  payment  by  him  of  the  residue  of  the 
debt  remaining  unsatisfied,  after  a  sale  of  the  mortgaged  property 
and  the  application  of  the  proceeds,  pursuant  to  the  directions 
contained  therein.®^ 

§  791.  Assuming  mortgage — If  the  mortgagor  shall  have  con- 
veyed the  mortgaged  premises  to  a  person  who  is  one  of  the  de- 
fendants, and  who  has  ■  assumed  the  payment  of  the  mortgage 
debt,  he  would  be  a  proper  party  to  the  action  if  the  plaintiff 
desired  to  obtain  a  judgment  against  him,  but  he  would  not  be 
a  necessary  party,  and  the  person  who  had  assumed  the  debt 
having  become  the  primary,  debtor,  would  have  no  just  cause 
of  complaint  if  he  were  not.  a  party.®*     But  one  who  purchases 

89  See  these  cases  distinguished  92  Code  of  Civ.  Pro.  §  1627,  super- 
and  limited  in  Bloomer  v.  Sturges,  58  seding  2  R.  S.  191,  §§  152,  154; 
N.  Y.  168.  Thorne  v.  Newby,  59  How.  Pr.'l20. 

90  Delaware  Bank  v.  Jarvia,  20  N.  93  Drury  v.  Clark,  16  How  Pr 
Y.  226.  424. 

91  Andrews  v.  Gillespie,  47  N.  Y. 
487. 
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premises  subject  to  the  mortgage  and,  as  between  the  seller  who 
originally  gave  the  mortgage  and  himself,  assumes  the  payment 
of  the  mortgage  debt,  and  who  afterwards  conveys  the  property 
to  another  in  like  manner  subject  to  the  mortgage,  is  not  a 
proper  party  to  a  foreclosure  action,  as  in  such  a  case  there  is 
no  sufficient  covenant  or  privity  of  contract  between  him  and  the 
holder  of  the  mortgage  to  make  him  liable  for  any  deficiency 
upon  a  sale.®* 

Where  the  plaintiff  makes  a  mere  surety  of  the  mortgagor 
for  the  payment  of  the  debt,  a  party  for  the  purpose  of  obtaining 
a  judgment  against  such  surety  for  any  deficiency,  if  the  mort- 
gaged premises  are  found  to  be  insufficient  to  satisfy  the  debt 
and  costs,  such  surety  has  a  right  to  insist  that  the  principal 
debtor  shall  be  made  a  party  to  the  action  if  he  is  within  the 
jurisdiction  of  the  court.*" 

§  792.  Guarantor. — A  person  who  guarantees  the  payment  of 
the  mortgage  debt,  either  in  his  assignment  of  the  mortgage  to 
the  plaintiff  or  otherwise,  is  a  proper  party  to  the  action,  and 
judgment  can  be  rendered  against  him  in  it  for  deficiency.*® 

So,  too,  a  person  who  has  guaranteed  the  collection  of  the  mort- 
gage debt  is  a  proper  party,  but  in  such  a  case  the  judgment  should 
provide  that  no  execution  should  issue  as  against  him  until  an 
execution  against  the  parties  primarily  liable  had  been  returned 
unsatisfied.-'  It  has  also  been  held  that  a  defendant  who  cove- 
nanted that  a  mortgage  was  due  and  collectible  is  a  proper  party.^ 

94Lockwood  v.   Benedict,   3   Edw.  the  collection  therefor  party,  in  order 

Ch.  472.  to  obtain  a  decree  over  against  him 

95  Bigelow  v.  Bush,  6  Paige,  343.  for  a  deficiency  in  case  it  could  not 

96  Weinstein  v.  Sinel,  133  App.  be  collected  by  execution  against  the 
Div.  441;  117  N.  Y.  Supp.  346;  Mor-  mortgagor,  and  the  final  judgment 
rison  v.  Slater,  128  App.  Div.  467;  could  so  provide  and  there  was  no 
112  N.  Y.  Supp.  855;  Robert  v.  Ki-  radical  change  made  by  the  enactment 
dansky.  111  App.  Div.  475;  97  N.  Y.  of  the  Code  of  Civil  Procedure,  §  1627, 
Supp.  913;  37  Civ.  Proc.  R.  1,  affi'd  it  still  remaining  the  policy  of  the 
188  N.  Y.  638;  81  N.  E.  1174;  Grif-  law  to  bring  into  a  foreclosure  action 
fith  v.  Robertson,  15  Hun,  344;  Bris-  all  parties  who  may  be  liable  for  the 
tol  V.  Morgan,  3  Edw.  Ch.  142 ;  Rush-  mortgage  debt. 

more  v.  Gracie,  4  Edw.  Ch.  84.     See  Robert  v.  Kidansky,  111  App.  Div. 

also  Jarman  v.  Wiswall,  24  N.  J.  Eq.  475;    97  N.  Y.   Supp.  913,  affi'd  188 

267.  N.  Y.  638;    81  N.  E.   1174. 

Under  the  Revised  Statutes  an  as-  1  Leonard  v.  Morris,  9  Paige,  90. 

signee  of  a  land  and  mortgage  might  2  Curtis  v.  Tyler,  9  Paige,  432. 
make   the    assignor   who   guaranteed 
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Where  tlie  owner  of  a  mortgage  assigned  the  same  with  a  cove- 
nant that  the  amount  of  the  mortgage  was  due  and  collectible, 
and  subsequently  took  the  bond  of  a  third  person  as  his  in- 
demnity, it  was  held  that  the  assignee  of  the  mortgage  was,  in 
equity,  entitled  to  the  benefit  of  this  collateral  bond  as  security 
for  the  mortgage  debt;  and  also  that  in  a  suit  for  the  foreclosure 
of  the  mortgage,  the  obligor  in  such  bond  was  properly  made 
a  defendant  to  enable  the  complainants  to  obtain  a  decree  over 
against  him  for  the  deficiency.^ 

Where  the  assignor  of  a  mortgage  guaranteed  the  payment 
of  the  mortgage  "  by  foreclosure  and  sale  "  it  was  decided  that 
he  was  properly  made  a  party.* 

§  793.  Personal  representatives  of  mortgagor On  the  death  of 

a  mortgagor  intestate  his  administrator  is  not  a  necessary  party 
to  a  suit  of  foreclosure,  since  the  administrator,  as  such,  has 
no  interest  in  the  lands  of  his  intestate  and  does  not  represent  the 
general  creditors  to  such  an  extent  as  to  make  him  a  necessary 
party,  even  if  the  personalty  be  insufiicient  to  pay  the  debts.^ 

But  there  is  no  legal  objection  to  making  the  personal  repre- 
sentatives of  a  person  liable  for  the  payment  of  the  mortgage 
debt,  parties  to  the  action,  for  the  purpose  of  obtaining  a  judg- 
ment against  them  for  the  payment  of  any  deficiency  out  of  the 
estate  of  the  decedent  in  their  hands,  to  be  paid  in  a  due  course 
of  administration,  and  this  is  expressly  authorized  by  statute.'^ 

3  Curtis  V.  Tyler,  9  Paige  432.  257;    contra  Rhodes  v.   Evans,   Clark 

4Van4erbilt  v.  Schreyer,  91  N.  Y.  168. 
392.  Where    the    whole    interest    of    a 

5  Heidgerd  v.  Keis,  135  App.  Div.  mortgagee  in  a  mortgage  is  assigned 
414;  119  N.  Y.  Supp.  921,  holding  with  a  guarantee,  and  the  mortgagee 
that  one  who  has  bid  in  lands  on  dies  before  a,  foreclosure  is  corn- 
foreclosure  cannot  refuse  to  take  menced,  it  is  not  necessary  for  the 
title  upon  the  ground  that  the  admin-  assignee  to  make  the  personal  repre- 
istrator  was  not  made  a  party  de-  sentatives  of  the  mortgagee  parties 
fendant  even  though  the  personalty  defendant,  if  he  does  not  also  proceed 
be  insufficient  to  pay  the  debts.  upon  the  guarantee  or  personal  cov- 

6  Heidgerd  v.  Eeis,  135  App.  Div.  enant  of  the  mortgagee.  Western 
414;  119  N.  Y.  Supp.  921;  Glacius  v.  Reserve  Bank  v.  Potter,  Clarke's 
Fpgal,  88  N.  Y.  434 ;  Collins'  Petition,  Ch.  432.  But  to  enforce  a  guaranty 
6  Abb.  N.  Cas.;  Leonard  v.  Morris,  of  a  mortgage  against  the  estate  of 
9  Paige,  90,  227.  See  also  Boyle  v.  the  deceased  guarantor,  legatees,  de- 
Williams,  72  Ala.  351;  Belloe  v.  visees,  heirs  or  next  of  kin  of  such 
Rogers,  9  Cal.  104;  Hodgson  v.  person  may  properly  be  made  parties 
Heidman,   66   Iowa,   645;    24   N.   W.  with  a  view  to  charging  them  person- 
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In  most  cases,  however,  it  is  a  useless  expense  to  make  the 
personal  representatives,  even  of  the  mortgagor,  parties  to  the 
action  to  foreclose  the  mortgage,  for  no  judgment  can  he  made 
for  the  payment  of  the  deficiency  out  of  the  estate  of  the  de- 
cedent, so  as  to  entitle  the  plaintiff  to  an  execution,  until  a  full 
account  of  the  administration  of  the  estate  has  been  taken;  ex- 
cept in  those  cases  where  the  executors  and  administrators  admit 
assets  sufficient  to  pay  the  plaintiff's  debt,  and  all  other  debts  of  an 
equal  and  of  a  higher  class  which  were  due  by  the  decedentJ 

The  plaintiff  cannot  make  the  heirs  or  devisees  of  a  deceased 
mortgagor  or  guarantor,  who  have  no  interest  in  the  mortgaged 
premises,  parties  to  the  action,  for  the  purpose  of  obtaining  a 
judgment  for  deficiency  which  shall  bind  the  real  estate  of  the 
decedent  which  has  come  to  them  by  descent  or  devise.^ 

UNNEGESSAET    PAETIES. 

§  794.  Adverse  interests. — So  far  as  mere  legal  rights  are  con- 
cerned, upon  a  bill  of  foreclosure,  the  only  proper  parties  to  the 
suit  are  the  mortgagor  and  mortgagee,  and  those  who  have  ac- 
quired rights  or  interests  under  them  subsequent  to  the  mortgage. 
And  the  mortgagee  has  no  right  to  make  one  who  claims  adversely 
to  the  title  of  the  mortgagor,  and  prior  to  the  mortgage,  a  party 
defendant  for  the  purpose  of  trying  his  adverse  claim  of  title 
in  a  court  of  equity.®  The  statute  makes  the  title  acquired  by 
the  purchaser  under  the  judgment  the  same  as  if  it  were  a  fore- 
closure of  the  equity  of  redemption,^'*  and  it  is  manifestly  not 
the  purpose  of  an  action  of  foreclosure  to  try  conflicting  claims 
of  title.     Where  a  party  setting  up  a  claim  of  title  in  hostility 

ally,  in  proportion  to  the  assets  re-  v.    Domestic   &   For.   Miss.    Soc,    60 

ceived  by  them,   with   any  deficiency  Barb.    204;    Eagle    Fire    Ins.    Co.   v. 

that  may  accrue.     Matter  of  Collins,  Lent,  6  Paige,  637;   Frelinghuysen  v. 

17  Hun,  289;  6  Abb.  N.  C.  227  dicta.  Golden,   4   Paige,   206;    Jones   v.    St. 

7  Per  Walwobth,  Ch.,  in  Leonard  Johns,  4  Sandf .  Ch.  208 ;  Holcomb  v. 
V.  Morris,  9  Paige,  90.  Holcomb,     2     Barb.     22;     Banks     v. 

8  Leonard   v.   Morris,   9   Paige   90.  Walker,   3   Barb.   Ch.   438;    Meigs  v. 

9  Merchants'  Bank  v.  Thomson,  55  Willis,  66  How.  Pr.  466 ;  Bram  v. 
N.  Y.  7;  Fern  v.  Osterhout,  11  App.  Bram,  34  Hun,  487.  See  also  Mar- 
Div.  319;  42  N.  Y.  Supp.  450;  Du-  low  v.  Barlew,  53  Cal.  456;  Crogan 
mond  V.  Church,  4  App.  Div.  194;  38  v.  Spence,  53  Cal.  15;  Chamberlin  v. 
N.  Y.  Supp.  557;  Fifth  Avenue  Bank  Lyell,  3  Mich.  448. 

V.  Cudliff,  1  App.  Div.  524;  37  N.  Y.  10  Code  Civ.  Proc.  §  1632. 

Supp.  248;   72  St.  R.  528;   Brundage 
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to  the  mortgagor  is  made  a  defendant,  the  judgment  will  be  held 
erroneous  and  will  be  reversed,  though  made  after  a  hearing  upon 
pleadings  and  proofs.'^ 

Where  one  of  four  tenants  in  common  made  a  mortgage  pur- 
porting to  convey  the  whole  estate,  it  was  held  that  the  three  who 
did  not  join  in  the  mortgage  were  not  proper  parties  to  the  fore- 
closure.-^^ 

This  rule  applies  to  a  wife  or  widow  whose  dower  right  is 
not  bound  by  the  mortgage,^^  and  to  a  mechanic's  lien  filed  before 
the  recording  of  the  mortgage.^* 

Devisees  who  claim  by  title  paramount  to  the  mortgage  which 
it  is  sought  to  foreclose,  cannot  be  brought  into  such  action  to 
litigate  their  rights. -^^  And  conditioned  vendors  of  personal 
property  placed  upon  the  mortgaged  premises  and  who  claim  ab- 
solute ownership  of  such  personalty,  are  neither  necessary  nor 
proper  parties  to  an  action  of  foreclosure  by  the  mortgagee.^® 
Again  in  an  action  to  foreclose  a  mortgage  the  court  vsdll  not 
determine  the  question  of  an  interest  of  a  defendant  in  the 
premises  in  the  nature  of  an  easement  which  arose  under  deeds 
executed  prior  to  the  mortgage  which  it  is  sought  to  foreclose. 
In  such  a  case  the  right  of  the  defendant  is  regarded  as  prior 
and  paramount  to  that  of  the  plaintiff,  and  the  fact  that  an  action 
to  restrain  an  alleged  violation  of  such  easement  and  the  filing  of 
a  notice  of  pendency  of  such  action  occurred  subsequently  to  the 
execution  of  the  mortgage,  is  held  not  to  make  the  easement  itself 
either  subject  or  subordinate  to  the  mortgage.-'^ 

A  title  resting  upon  a  sale  of  land  for  taxes  regularly  con- 
ducted is  also  paramount  to  the  lien  of  a  prior  mortgage,  and 
those  in  possession  imder  such  title  are  not  proper  parties  in  an 

11  Corning  v.  Smith,  6  N.  Y.  (2  v.  Burton,  67  Barb.  458;  Anderson  v. 
Seld.)  82;  Lewis  v.  Smith,  9  N.  Y.  McNeely,  120  App  Div.  676;  105  N. 
(5  Seld.)  502;  Lee  v.  Parker,  43  Y.  Supp.  278;  Fern  v.  Osterhout, 
Barb.  611;  Eathbone  v.  Hooney,  58  11  App.  Div.  319;  42  N.  Y.  Supp. 
N.  Y.  463 ;  Merchants'  Bank  v.  Thom-  450. 

son,  55  N.  Y.  7;  Emigrant  Industrial  14  Emigrant     Industrial     Savings 

Savings  Bank  v.  Goldman,  75  N.  Y.  Bank  v.  Goldman,  75  N.  Y.  127. 

127.  15  Shire  v.  Plimpton,  50  App.  Div. 

12  Stephen  v.  Beale,  22  Wall.    (U.  117;    63  N.  Y.  Supp.  568. 

S-)    329.  16  Gondii  v.  Goodwin,  44  Misc.  R. 

13  Nelson  v.  Brown,  144  N.  Y.  312;  89  N.  Y.  Supp.  827,  affi'd  107 
385;  39  N.  E.  355;  Merchants'  Banit  App.  Div.  616;  95  N.  Y.  Supp.  1122. 
V.  Thomson,  55  N.  Y.  7;  Lewis  v.  17  Mayer  v.  Margolies,  47.Mi8c  R 
Smith,  9  N.  Y.  (5  Seld.)  502;  Barker  24;  95  N.  Y.  Supp.  204. 
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action  to  foreclose  sucli  mortgage,  since  they  cannot  be  required 
to  defend  their  title  in  an  equitable  action,  but  are  entitled  to 
have  their  rights  passed  upon  by  a  jury  in  a  court  of  law.^* 

But  such  persons,  when  made  party  defendants  in  the  fore- 
closure action,  may  consent  that  the  question  as  to  the  validity 
of  their  title  be  adjudicated  therein,  in  which  case  the  court 
has  the  right  to  pass  upon  the  question.-'® 

§  795.  Contest  as  to  priority — The  case  of  one  claiming  in  hos- 
tility to  the  mortgagor's  title  must  be  distinguished  from  a  con- 
test as  to  priority  between  two  lienors,  both  claiming  under  the 
mortgagor.  In  the  latter  case  the  claim  of  priority  between  the 
two  is  necessarily  involved  in  an  action  to  foreclose  one  of  the 
liens  and  proper  to  be  determined  in  it.^° 

§  796.. The  owner  of  another  parcel  of  land  bound  by  a  junior 
mortgage  which  is  also  a  lien  on  the  equity  of  redemption  of  the 
property,  against  which  a  prior  lien  is  sought  to  be  foreclosed,  is 
not  a  necessary  party  to  the  action.  He  has  an  interest  in  mak- 
ing the  property  bring  a  high  price  in  order  that  the  lien  upon  his 
own  land  may  thereby  be  reduced,  but  he  has  no  title  in  the 
equity  of  redemption  of  the  property  against  which  the  fore- 
closure is  being  had.^^ 

•Where  a  part  of  the  mortgaged  premises  have  been  conveyed 
subsequently  to  the  mortgage,  the  grantees  need  not  be  made 
parties  to  a  bill  by  the  mortgagee  to  enforce  his  mortgage  against 
the  portion  not  conveyed.^  ^ 

If,  however,  it  is  sought  to  enforce  the  mortgage  against  the 
entire  property  such  grantees  or  purchasers  should  be  made 
parties.^* 

§  797.  Persons  having  no  interest  or  lien. — It  is  not  necessary 
or  proper  that  any  persons  should  be  made  defendants  in  an 
action  of  foreclosure  other  than  those  who  have  either  a  title 
to  the  land  or  a  lien  thereon.     They  alone  have  a  right  to  re- 

18  Erie  County  Savings  Bank  v.  21  Barnes  v.  Decker,  49  N.  Y. 
Schuster,    187   N.   Y.    Ill;    79   N.   E.       Supr.   (17  J.  &  S.)   221. 

843,  affl'g  107  App.  Div.  46;  94  N.  Y.  22  Hosford    v.    Nichols,     1    Paige, 

Supp.  737.  220.     See   also   Kirkhaiu   v.    Dupont, 

19  Cromwell  v.  MacLean,  123  N.  14  Cal.  559;  Green  v.  Dixon,  9  Wis. 
Y.  474;   25  N.  E.  932.  532. 

20  Brown  v.  Volkening,  64  N.  Y.  23  Moulton  v.  Cornish,  138  N.  Y. 
76.  133;  33  N.  E.  842. 
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deem  the  land  from  the  mortgage  and  they  alone  need  to  be 
cut  off  and  barred  by  the  foreclosure.^*  And,  where  a  person 
who  has  no  interest  in  the  controversy  and  no  equity  against  the 
defendants,  is  improperly  joined  as  a  complainant,  it  is  a  good 
ground  of  demurrer  to  the  whole  bill.^^ 

Thus,  since  a  married  woman  may,  under  our  statutes,  convey 
her  real  estate  without  the  signature  or  consent  of  her  husband, 
and  thereby  bar  his  inchoate  right  of  curtesy,  the  husband  of 
the  owner  of  the  equity  of  redemption  is  not  a  necessary  party 
to  an  action  to  foreclose.^® 

One  in  whose  favor  a  judgment  was  recovered  against  the 
owner  of  real  property  prior  to  the  execution  of  a  mortgage 
thereon  is  not  a  necessary  or  proper  party  to  a  foreclosure  action 
commenced  by  the  holder  of  such  mortgage.^'' 

A  judgment  against  executors  is  not  a  lien  upon  the  land 
of  a  deceased  person,^®  and  the  holder  of  such  a  judgment  is, 
therefore,  not  a  proper  party  to  a  foreclosure. 

A  ereditor-at-large  of  the  mortgagee  who  has  no  judgment  is 
not  entitled  to  be  made  a  party  to  the  action,  even  upon  his 
own  application.^^ 

And,  where  the  mortgagor  is  living  his  simple  contract,  credi- 
tors who  have  no  lien  upon  the  land  are  neither  necessary  nor 
proper  parties  defendant,  nor  after  his  death  does  their  status 
change.*" 

So  the  right  of  such  creditors  to  be  made  parties  to  the 
action  was  held  not  to  be  affected  by  allegations  that  the  estate 
was  insolvent ;  that  the  administratrix  and  administrator  had  ap- 
plied to  the  surrogate  for  a  sale  of  the  real  estate;  that  the  real 
estate  was  the  only  source  from  which  the  creditors  could  be 

24  Gardner  v.  Lansing,  28  Hun,  413.  See  also  Heidgerd  v.  Eeis,  135 
413.  App.  Div.  414;    119  N.  Y.  Supp.  92; 

25  Clarkson  v.  De  Peyster,  3  Bouden  v.  Long  Acre  Square  Bldg. 
Paige's  Ch.  336.  Co.,  92  App.  Div.  325 ;  86  N.  Y.  Supp. 

26  Trustees  of  Jones  v.  Eotli,  18  1080,  holding  that  creditor  of  de- 
W.  Dig.  459;  Mapes  v.  Brown,  14  fendant  is  not  as  such  entitled  to 
Abb.  N.  C.  94.  intervene. 

27  Sumner  v.  Skinner,  80  Hun,  Unsecured  creditors  of  a  railroad 
201;  30  N.  Y.  Supp.  4,  61  N.  Y.  mortgagor  not  necessary  or  proper 
St.  R.  797.  parties.     Herring    v.    New    York,    L. 

28  Code  of  Civ.  Proc.  §  1823.  E.  &  W.  R.  Co.,   105  N.  Y.  340;    12 

29  The  People  v.  Erie  Railway  Co.,  N.  E.  763.  See  Franklin  Trust  Co. 
56  How.  Pr.   122.  v.  N.  A.  R.  R.  Co.,  11  App.  Div.  249; 

30  Gardner    v.    Lansing,    28    Hun,  42  N.  Y.  Supp.  211. 
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paid;  that  the  parties  were  acting  in  collusion  to  procure  the 
mortgage  to  he  foreclosed;  and  praying  that  the  petitioners  be 
made  defendants  so  that  they  could  set  up  as  a  defense  that  the 
mortgage  was  given  without  consideration,  and  that  it  had  been 
in  part  paid  by  rents  received  by  the  widow  since  the  death 
of  the  deceased.^* 

In  a  proceeding  to  foreclose  a  railway  mortgage  a  receiver 
in  an  action  by  the  people  to  dissolve  the  railroad  corporation  is 
not  a  necessary  party,  nor  are  the  people.^* 

§  798.  Other  unnecessary  or  improper  parties. — ^Where  the  lia- 
bility of  a  person  to  pay  a  mortgage  debt  depends  upon  some 
extrinsic  event  which  cannot  be  determined  in  the  prosecution  of 
the  foreclosure  suit,  he  cannot  be  made  a  party  to  such  an  action 
and  charged  with  a  deficiency,  because,  by  the  terms  of  his 
contract,  his  liability  would  not  commence  until  the  happening 
of  the  event  contracted  for  and  that  might  be  wholly  disconnected 
from  the  process  of  foreclosure.^* 

So,  where  a  party  guarantees  the  payment  of  a  mortgage  debt, 
provided  another  party  upon  demand  does  not  do  so,  a  demand 
is  necessary  before  suit  can  be  brought.** 

One  whose  interests  in  the  mortgaged  property  were  acquired 
prior  to  the  execution  and  delivery  of  the  mortgage  sought  to 
be  foreclosed  and  who  has  acquired  no  subsequent  rights  or  liens 
which  are  necessary  to  be  protected,  is  not  a  proper  party  to  such 
foreclosure  action.*^ 

Nor  are  the  heirs  of  a  subsequent  mortgagee  necessary  parties 
to  a  bill  to  foreclose  a  prior  mortgage.*® 

If  by  reason  of  the  language  or  the  general  scheme  of  a  will, 
there  is  an  implied  or  express  imperative  power  of  sale  of  real 
estate  to  carry  out  its  provisions,  there  is  an  equitable  conversion 
of  such  real  estate  into  personalty  and  the  residuary  legatees  and 
devisees  under  such  will  are  not  necessary  parties  defendant  to 
a  suit  to  foreclose  a  mortgage  on  the  lands  of  the  testator.*''' 

31  Gardner  v.  Lansing,  28  Hun,  35  Mercantile  Trust  Co.  v.  Eoehes- 
413.                                                                    ter  &  Ontario  Belt  Ry.  Co.,  22  Wkly. 

32  Herring  v.  New  York  L.   E.   &      Dig.  65. 

W.  R.  Co.   105  N.  Y.  340;    12  N.  E.  36  Shaw  v.   McNish,    1    Barb.   Ch. 

763.                                  .  326. 

33  Vanderbilt  v.  Schreyer,  91  N.  37  Boehmcke  v.  McKeon,  119  App. 
Y.  392,  398;  Per  Rugee,  C.  J.  Div.  30;  103  N.  Y.  Supp.  930. 

34  Pennsylvania  Coal  Co.  v.  Blake, 
85  N.  Y.  226. 


630  MOETGAGES   OF   EEAL  PEOPEETY.  [§  79  8< 

Again,  in  an  action  to  foreclose  a  mortgage,  the  committee 
of  one  incompetent  defendant  who  executed  the  mortgage  is  not 
a  necessary  party,  nor  is  it  necessary  in  such  a  case  to  allege 
and  prove  that  the  court  has  granted  leave  to  maintain  the  action 
against  the  committee.** 

Although  the  mortgagee  may  have  knowledge  that  the  record 
owner  of  the  title  intends  to  convey  the  property  to  a  third  per- 
son, yet  such  third  person  is  not  a  proper  party  to  the  action.** 

Where  a  purchase-money  mortgage  contained  an  incorrect  de- 
scription of  the  premises  as  did  also  the  deed  and  after  the  mis- 
description was  discovered,  the  mortgagee  executed  and  delivered 
a  further  deed  to  the  mortgagor,  correcting  the  misdescription 
and  an  agreement  was  entered  into  correcting  the  mortgage  and 
confirming  it  as  an  incumbrance  upon  the  property,  it  was  held 
that  the  mortgagee  was  neither  a  necessary  nor  a  proper  party  to 
an  action  brought  by  the  assignee  of  the  mortgage  to  foreclose 
it.*° 

The  holder  of  certificates  of  indebtedness  issued  by  a  ceme- 
tery incorporated  under  chapter  133,  of  the  laws  of  1847,  are 
not  necessary  parties  in  an  action  to  foreclose.*^ 

38  Heburn  v.  Reynolds,  73  Misc.  R.  40  Haaren  v.  Lyons,  9  N.  Y.  Supp. 
73;    132  N.  Y.  Supp.  460.  211. 

39  Hatfield  v.  Malcolm,  71  Hun,  41  Ross  v.  Glenwood  Cemetery  As- 
51;  24  N.  Y.  Supp.  596;  23  Civ.  Proc.  sociation,  81  App.  Div.  357;  81  N.  Y. 
E.  197;  53  N.  Y.  St.  R.  863.  Supp.  779. 
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§  799,  Independent  of  statutory  provisions,  it  is  a  well-estab- 
lished rule  that  he  who  purchases  during  the  pendency  of  a 
suit,  is  held  bound  by  the  decree  that  may  be  made  against  the 
person  from  whom  he  derives  title.  The  litigating  parties  are 
exempted  from  taking  any  notice  of  the  title  so  acquired;  and 
such  purchaser  need  not  be  made  a  party  to  the  suit.  And  hence 
arises  the  maxim  pendente  lite,  nihil  innoveturj  the  effect  of  which 
is  not  to  annul  the  conveyance,  but  only  to  render  it  subservient 
to  the  rights  of  the  parties  in  the  litigation.^ 

§  800.  Act  of  1823. — 'No  notice  other  than  that  which  is  im- 
plied by  the  general  rule  of  law,  was  required  for  the  purpose 
of  binding  purchasers  pendente  lite,  until  the  year  1823,  when 
it  was  provided,  in  the  act  vesting  equity  powers  in  circuit 
judges,^  that  when  any  bill  was  filed  before  them  or  in  the  Court 
of  Chancery,  which  would  according  to  law  amount  to  constructive 

1  Story's  Eq.  Jur.,  §  406 ;  Murray 
V.  Ballou,  1  Johns.  Ch.  566;  Murray 
V.  Lylburn,  2  Johns.  Ch.  441;  Hay- 
den  V.  Bucklin,  9  Paige,  512;  Jack- 
son v.  Losee,  4  Sandf.  Ch.  381;  Zei- 


ter  V.  Bowman,  6  Barb.  133;  Gris- 
wold  V.  Miller,  15  Barb.  520;  Cleve- 
land V.  Boerum,  23  Barb.  201;  27 
Barb.  252;  3  Abb.  294. 

2  Laws  of  1823,  p.  213,  §  11. 
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notice  to  purchasers  of  real  estate,  it  should  not  be  so  deemed 
unless  a  notice  should  be  filed  in  the  office  of  the  clerk  of  the 
county  where  the  land  was  situated.  The  substance  of  this  pro- 
visfbn  was  re-enacted  in  the  Eevised  Statutes/  and  in  sections 
1631  and  1670,  et  sequi,  of  the  Code  of  Civil  Procedure  it  is 
applied  to  actions  to  foreclose  mortgages. 

§  801.  Statutory  provisions  now  in  force. — The  following  is  sec- 
tion 1631 :  "  The  plaintiff  must,  at  least  twenty  days  before  a 
final  judgment  directing  a  sale  is  rendered,  file,  in  the  clerk's 
office  of  each  county  where  the  mortgaged  property  is  situated,  a 
notice  of  the  pendency  of  the  action,  as  prescribed  in  section 
1670  of  this  act;  which  must  specify,  in  addition  to  the  particu- 
lars required  by  that  section,  the  date  of  the  mortgage,  the  parties 
thereto,  and  the  time  and  place  of  recording  it." 

The  following  are  the  sections,  or  portions  thereof,  of  general 
application  to  actions  respecting  real  property: 

§  1670.  "  In  an  action  brought  to  recover  a  judgment  affect- 
ing the  title  to,  or  the  possession,  use,  or  enjoyment  of  real 
property,  if  the  complaint  is  verified,  the  plaintiff  may,  when 
he  files  his  complaint,  or  at  any  time  afterward  before  final 
judgment,  file  in  the  clerk's  office  of  each  county  where  the 
property  is  situated,  a  notice  of  the  pendency  of  the  action,  stat- 
ing the  names  of  the  parties,  and  the  object  of  the  action,  and 
containing  a  brief  description  of  the  property  in  that  county, 
affected  thereby.  Such  a  notice  may  be  filed  with  the  complaint, 
before  the  service  of  the  summons;  but,  in  that  case,  personal 
service  of  the  summons  must  be  made  upon  a  defendant,  within 
sixty  days  after  the  filing*  or  else,  before  the  expiration  of  the 
same  time,  publication  of  the  summons  must  be  commenced,  or 
service  thereof  must  be  made  without  the  State,  pursuant  to  an 
order  obtained  therefor,  as  prescribed  in  chapter  fifth  of  this 
act." 

§  1671.  "  Where  a  notice  of  the  pendency  of  an  action  may 
be  filed,  as  prescribed  in  the  last  section,  the  pendency  of  the 
action  is  constructive  notice,  from  the  time  of  so  filing  the  notice 
only,  to  a  purchaser  or  incumbrancer  of  the  property  affected 
thereby,  from  or  against  a  defendant,  with  respect  to  whom  the 

3  2  R.  8.  174,  §  43. 
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notice  is  directed  to  be  indexed,  as  prescribed  in  the  next  section. 
A  person  whose  conveyance  or  incumbrance  is  subsequently  exe- 
cuted, or  subsequently  recorded,  is  bound  by  all  proceedings  taken 
in  the  action,  after  the  filing  of  the  notice,  to  the  same  extent 
as  if  he  was  a  party  to  the  action." 

§  1672.  "  Each  county  clerk,  with  whom  such  a  notice  is  filed, 
must  immediately  record  it,  in  a  book  kept  in  his  ofiice  for  that 
purpose,  and  index  it  to  the  name  of  each  defendant,  specified 
in  a  direction  appended  at  the  foot  of  the  notice,  and  subscribed 
by  the  attorney  for  the  plaintiff." 

§  1673.  "  Where  a  defendant  sets  up  in  his  answer  a  counter- 
claim, upon  which  he  demands  an  afiirmative  judgment  affecting 
the  title  to,  or  the  possession,  use,  or  enjoyment  of  real  property, 
he  may,  at  the  time  of  filing  his  answer,  or  at  any  time  afterward 
before  final  judgment,  file  a  like  notice.  The  last  three  sections 
apply  to  such  a  notice.  For  the  purpose  of  such  an  application, 
the  defendant  filing  such  a  notice  is  regarded  as  a  plaintiff,  and 
the  plaintiff  is  regarded  as  a  defendant." 

§  1674.  "  After  the  action  is  settled,  discontinued  or  abated, 
or  final  judgment  is  rendered  therein  against  the  party  filing  the 
notice,  and  the  time  to  appeal  therefrom  has  expired,  or  if  a 
plaintiff  filing  the  notice  unreasonably  neglects  to  proceed  in  the 
action,  the  court  may,  in  its  discretion,  upon  the  application  of 
any  person  aggrieved,  and  upon  such  notice  as  may  be  directed 
or  approved  by  it,  direct  that  a  notice  of  the  pendency  of  an  ac- 
tion, filed  as  prescribed  in  the  last  four  sections,  be  cancelled  of 
record  by  a  particular  clerk,  or  by  all  the  clerks  with  whom  it  is 
filed  and  recorded.  The  cancellation  must  be  made  by  a  note 
to  that  effect,  on  the  margin  of  the  record,  referring  to  the  order. 
Unless  the  order  is  entered  in  the  same  clerk's  ofiice,  a  certified 
copy  thereof  must  be  filed  therein,  before  the  notice  is  cancelled." 

§  802.  Clianges  in  statutes — These  sections  of  the  Code  of  Civil 
Procedure,  as  they  now  stand,  are  the  result  of  numerous  amend- 
ments. Prior  to  1851,  the  notice  could  be  filed  only  at  the  time 
of  commencing  the  action.  Prior  to  1857,  the  rule  did  not  apply 
to  attachment  proceedings.  Prior  to  1858,  a  grantee  whose  deed 
was  not  recorded,    had  to  be   discovered  by  the  plaintiff,    and 
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made  a  party  to  tlie  action ;  *  but  subsequent  to  that  time,  and 
now,  every  person  receiving  or  recording  bis  conveyance  after 
tbe  filing  of  sucb  notice,  even  tbougb  it  be  a  few  hours  only,  is 
deemed  a  subsequent  purchaser  and  incumbrancer;  he  stands  in 
the  same  position  as  if  he  had  actually  purchased  the  land,  or 
actually  received  his  incumbrance  after  the  filing  of  such  notice, 
whatever  the  fact  may  be,  and  he  is  bound  by  such  proceedings 
to  the  same  extent  as  if  he  were  a  party  to  the  action ;  that  is,  he 
is  foreclosed  and  barred  of  all  rights  in  the  subject-matter  of  the 
controversy.^  Prior  to  1862,  if  the  notice  were  in  proper  form 
and  had  been  filed  in  an  action  in  conformity  with  the  provi- 
sions of  the  statute,  the  court  had  no  power  to  order  it  to  be  taken 
from  the  files.^  Prior  to  1862,  there  had  been  doubt  as  to 
whether  the  action  could  be  said  to  be  pending  until  after  a 
summons  had  been  served, '^  and  the  amendment  of  that  year  not 
only  settled  that  doubt,  but  also  fixed  a  limit  beyond  which  the 
notice  would  not  operate  without  the  action  being  prosecuted. 
The  Code  of  Civil  Procedure  made  a  few  changes  mainly  of  de- 
tail only.  It  has  since  been  amended,  without  affecting  the' 
statute  in  so  far  as  it  concerns  the  foreclosure  of  mortgages.* 

§  803.  Rule  requiring  proof  of  filing  notice,  before  judgment 

Eule  60  requires  that  "  in  all  foreclosure  cases  the  plaintiff,  when 
he  moves  for  judgment,  must  show  by  affidavit,  or  by  the  certifi- 
cate of  the  clerk  of  the  county  in  which  the  mortgaged  premises 
are  situated,  that  a  notice  of  the  pendency  of  the  action,  con- 
taining the  names  of  the  parties  thereto,  the  object  of  the  action, 
and  a  description  of  the  property  in  that  county  affected  thereby, 
the  date  of  the  mortgage,  and  the  parties  thereto,  and  the  time 
and  place  of  recording  the  same,  has  been  filed  at  least  twenty 
days  before  such  application  for  judgment,  and  at  or  after  the 
time  of  filing  the  complaint  as  required  by  law." 

This  is  a  mere  rule  of  practice,  and  does  not  affect  the  validity 
of  the  judgment.     If  no  proof  of  the  filing  of  the  notice  is  fur- 

4  Hall  V.  Nelson,  23  Barb.  88;  14  Butler  v.  Tomlinson,  38  Barb.  641; 
How.  Pr.  32.  Sanders   v.   McDonald,    63   Md.   503; 

5  Stern  v.  O'Connell,  35  N.  Y.  104.  but  see  Stern  v.  O'Counell,  35  N.  Y. 

6  Pratt  V.  Hoag,  12  How.  Pr.  215;  104. 

5  Duer,  631.  8  Laws  of   1892,  chap.   504;    Laws 

7 Burroughs    v.    Eeiger,    12    How.  of   1904,   chap.   518;    Laws   of    1905, 

Pr.  171;  The  Farmers'  Loan  &  Trust  chap.  60. 
Co.   V.    Dickson,    17    How.    Pr.   477; 
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nished,  the  judgment  is  irregular,  but  not  void.®  Where  a  proper 
notice  of  lis  pendens  is  in  fact  filed,  a  defect  in  the  affidavit  of 
filing  may  be  disregarded  or  amended.^" 

§  804.  V/Tien  the  notice  must  be  filed.^ — By  the  express  provision 
of  the  statute,  the  notice  of  lis  pendens  is  required  to  be  filed 
"  at  the  time  of  filing  the  complaint,  or  at  any  time  afterward." 
Before  the  passage  of  the  statute  of  1823,  the  filing  of  the  bill 
was  necessary  to  constitute  a  notice  to  a  subsequent  purchaser, 
the  principle  being  that  the  record  should  contain  everything 
necessary  for  his  information;  the  rule  is  still  the  same,  and  the 
decisions  are  uniform  that  the  notice  has  no  force  or  effect  until 
the  filing  of  the  complaint.  ^^  It  has  been  said  that  if  the  notice 
be  filed  before  the  filing  of  the  complaint,  it  will  commence  to 
operate  when  the  complaint  shall  be  filed.  This  may  be  a  fair 
rule,  but  it  is  not  perceived  how  it  can  be  deduced  from  the 
statute.  Unless  the  fact  that  the  notice  remains  in  the  hands  of 
the  clerk  constitutes  a  new  filing,  it  seems  quite  plain  that  a 
notice  filed  at  a  time  when  there  was  no  warrant  for  filing  it, 
could  not  become  operative  because  an  event  subsequently  hap- 
pened which  would  have  rendered  a  filing  of  it  proper.^^ 

§  805.  Complaint  must  be  filed  at  or  before  filing  of  notice. — In 

Weeks  v.  Tomes  (16  Hun,  349,  affi'd  76  IST.  T.  601)  the  objec- 
tion that  the  complaint  had  not  been' filed  until  after  the  filing  of 
the  notice  of  lis.  pendens,  was  attempted  to  be  corrected  by  an 
order  made  at  special  term  directing  that  the  complaint  be  filed 
nunc  pro  tunc  as  of  the  date  of  filing  the  notice.  It  was  held, 
however,  that  this  order  did  not  operate  to  bind  a  person  not  a 
party  to  the  action  who  acquired  a  lien  upon  the  property  after 
filing  a  notice  of  lis  pendens,  and  before  the  actual  filing  of  the 
complaint.  The  power  of  the  court  to  amend  by  filing  papers 
nunc  pro  tunc  was  fully  conceded,  and  the  operation  of  such  an 

9  Potter  V.  Rowland,  8  N.  Y.  (4  Stern  v.  O'Connell,  35  N.  Y.  104; 
Seld.)  448;  Curtis  v.  Hitchcock,  10  Weeks  v.  Tomes,  16  Hun,  340,  affi'd 
Paige,  399;  White  v.  Coulter,  1  Hun,      76  N.  Y.  601. 

357,   3  T.  &  L.,   608,  on  appeal;    59  IZ  Examine   Burroughs   v.   Eeiger, 

N.  Y.  629.     For  a  discussion  of  the  12  How.  Pr.  171;   Tate  v.  Jordan,  3 

rule  see  Kelly  v.  Searing,  4  Abb.  Pr.  Abb.   392;    Benson  v.   Sayre,   7   Abb. 

354.  472  n.;    Farmers'  Loan  &  Trust  Co. 

10  White  V.  Coulter,  1  Hun,  357;  v.  Dickson,  9  Abb.  61;  17  How.  Pr. 
3  N.  Y   Sup.   (T.  &  C.)   608.  477;    Butler  v.  Tomlinson,   38  Barb. 

lILeitch  V.  Wells,  48  N.  Y.  585;      641. 
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order  upon  all  persons  who  are  parties  to  the  action  in  which 
it  was  made,  was  not  controverted.  But  such  an  order  is  not 
operative  as  against  persons  who  are  not  parties  to  the  action 
and  have  no  opportunity  to  be  heard  upon  the  question  whether 
or  not  it  should  be  granted.  The  proper  practice  would  have  been 
to  bring  in  the  new  lienor  by  amendment. 

If  a  notice  of  lis  pendens  is  filed  before  the  complaint,  an 
amended  notice  may  be  filed  at  the  time  of  filing  the  com- 
plaint, or  at  any  time  afterward,  and  will  from  that  date  operate 
as  notice. -^^ 

Unless  the  complaint  be  filed,  the  filing  of  a  notice  of  the 
pendency  of  the  action  is  inoperative.^*  A  premature  filing,  how- 
ever, is  not  fatal  where  no  right  is  acquired  by  third  parties 
between  the  commencement  of  the  suit  and  the  sale  under  the 
decree.^® 

§  806.  Form  and  contents  of  the  notice. — In  an  action  for  the 
foreclosure  of  a  mortgage,  the  notice  of  the  pendency  of  the  ac- 
tion must  contain  the  following  particulars:  1.  The  names  of 
the  parties  to  the  action;  2.  The  object  of  the  action;  3.  The 
description  of  the  property  in  that  county  affected  by  the  action; 
4.  The  date  of  the  mortgage ;  5,  The  parties  thereto ;  and  6.  The 
time  and  place  of  recording  the  same.-'® 

It  should  also  contain  a  direction  to  the  clerk  to  index  it 
under  the  names  of  the  defendants  specified.^''  As  the  statute 
requires  the  notice  to  contain  only  a  "  brief  "  description  of  the 
property  it  need  not  be  as  precise  and  formal  as  those  usually 
contained  in  deeds  and  mortgages.^* 

§  807.  Errors  in  notice. — It  is  not  necessary  that  all  of  these 
particulars  be  described  with  minuteness  or  entire  accuracy. 
Thus,  when  a  notice  of  the  pendency  of  an  action  against  John  F. 
Fowler  was  filed,  this  was  held  sufficient  to  put  a  purchaser  from 
John  Fowler  upon  inquiry  and  charge  him  with  notice.^®  And 
where  the  complaint  asked  only  for  relief  barring  "  Luke  Clark 

13  Daly  v.  Burchell,  13  Abb.  N.  S.  16  Code,  §§  1631,  1670. 

264.  ITFreedman  v.   Safran,   131  App. 

14Albro   V.    Blume,    5    App.    Div.  Div.  675;   116  N.  Y.  Supp.  113. 
309;  39  N.  Y.  Supp.  215.  ISFreedman  v.   Safran,   131   App. 

ISBrenen  v.  North,   7   App.   Div.  Div.  675;  116  N.  Y.  Supp.  113. 
79;  39  N.  Y.  Supp.  975;  25  Civ.  Proc.  19  Weber  v.  Fowler,  11  How.  Pr. 

R.  398.  459. 
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and  those  claiming  under  him  subsequent  to  the  filing  of  lis 
pendens  "  it  was  held  that  this  was  a  defect  which  did  not  render 
the  judgment  void  but  merely  irregular  and  subject  to  amend- 
ment.^** So,  where  the  notice  stated  that  the  mortgaged  premises 
were  situate  in  the  county  of  Erie,  and  also  stated  that  the  mort- 
gage was  recorded  on  a  certain  day,  but  did  not  state  the  office 
or  county  in  which  the  mortgage  was  recorded,  this  was  held  to 
be  a  substantial  compliance  with  the  statute,  since  the  mortgage 
was  presumably  recorded  in  the  office  of  the  clerk  of  the  county 
in  which  the  mortgaged  premises  were.^^ 

§  808.  Who  bound  by  the  notice. — It  was  intended  by  the 
Code  provisions  as  to  the  filing  of  lis  pendens  that  those  whose 
conveyances  appear  of  record  should  be  made  parties  in  order  that 
any  one  holding  under  or  through  them  not  made  parties  and 
whose  interests  did  not  so  appear  at  the  time  of  such  filing  should 
be  bound  by  the  result  of  the  action.^^ 

The  filing  of  a  notice  of  lis  pendens  is  constructive  notice  of 
the  action  to  subsequent  purchasers  and  incumbrancers  of  the 
property,  and  as  to  them,  it  is  a  substitute  for  actual  notice ;  ^^  but 
it  is  not  effective  as  against  infants  who  subsequently  acquired  title 
by  inheritance.^* 

Constructive  notice  is,  in  its  nature,  no  more  than  evidence  of 
notice,  the  presumption  of  which  is  so  violent  that  the  court  will 
not  even  allow  of  its  being  controverted.^^  A  person  having  ac- 
tual notice  of  the  pendency  of  the  action  is  bound  by  the  judg- 
ment rendered  in  it;  but  what  is  sufficient  notice  is  a  point  of 
some  nicety.  It  has  been  said  that  the  notice  must  be  so  clearly 
proved  or  necessarily  inferred,  as  to  make  it  fraudulent  for  the 
purchaser  to  take  a  conveyance  in  prejudice  to  the  known  title  of 
another;  ^®  and,  on  the  other  hand,  whatever  is  sufficient  to  put 
a  party  on  inquiry  is  considered  in  equity  as  conveying  notice.^'' 

20Brenen  v.  North,   7   App.  Div.  Preedman  v.   Safran,    131   App.   Div. 

79;  39  N.  Y.  Supp.  975;  25  Civ.  Proc.  675;    116  N.   Y.   Supp.   113;    Hall  v. 

R.    398.     See   Naughton   v.   Vion,   91  Nelson,  14  How.  Pr.  32;  23  Barb.  88. 

Hun,  360;  36  N.  Y.  Supp.  312.  24  Gruner    v.    Ruffner,    134    App. 

21  Potter  V.  Rowland,  8  N.  Y.   (4  Div.  837;   119  N.  Y.  Supp.  942. 
Seld.)   448.  25  Story's  Eq.  Jur.  §  399. 

22  Kursheedt  v.  Union  Dime  Sav-  26  Wiswall  v.  McGowan,  Hoff.  Ch. 
ings  Institution,   118  N.  Y.  358;    23  125. 

N.  E.  473.  27  Pitney    v.    Leonard,    1     Paige, 

23  Gruner  v.  Ruffner,  134  App.  461;  Hawley  v.  Cramer,  4  Cow.  717. 
Div.    837;     119    N.    Y.    Supp.    942; 
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When  actual  notice  is  alleged,  the  question  of  notice  is,  in  general, 
a  mixed  question  of  law  and  fact. 

A  person  who  parts  with  nothing  upon  receiving  a  conveyance 
of  property,  concerning  which  an  action  is  pending,  cannot  be 
injured  by  not  receiving  notice  of  it;  and  such  a  one  is  bound 
by  the  result  of  the  action,  without  notice  either  actual  or  con- 
structive.^* 

A  grantee  whose  deed  was  prior  to  the  mortgage  but  which 
was  not  recorded  until  after  the  filing  of  the  lis  pendens  when 
his  grantor  was  served  as  defendant  is  bound  by  the  judgment  at 
least  where  the  plaintiff  in  foreclosure  had  no  actual  notice  of 
such  deed  when  he  commenced  the  action.^* 

§  809.  Incumbrancer  pendente  lite — The  notice  of  lis  pendens 
is  notice  to  a  purchaser,  pendente  lite,  of  any  portion  of  the  prem- 
ises affected  by  the  action,  precisely  as  the  record  of  a  conveyance 
made  by  the  defendant  would  be.  It  is  not  notice  to  prior  in- 
cumbrancers, and  as  to  prior  mortgagees,  even  though  made 
parties,  and  all  other  persons  whose  rights  are  superior  to  the 
claims  of  the  plaintiff,  the  notice  is  of  no  effect.*"  So,  a  pur- 
chaser by  contract  in  possession  is  not  chargeable  with  notice  of 
lis  pendens,  so  as  to  render  payments  by  him  to  the  vendor  in- 
valid.*^ And  upon  a  like  principle,  a  person  who  claims  title 
under  a  sale  for  taxes  is  not  bound  by  the  notice.*^ 

A  judgment  creditor  of  the  mortgagor  whose  judgment  is  re- 
covered after  the  due  filing  of  a  notice  of  lis  pendens  in  the  ac- 
tion to  foreclose,  is  cut  oif  by  the  decree  of  foreclosure.^*  It 
needs  no  argument  or  citation  of  authorities  to  show  that  a  judg- 
ment which  is  a  lien  upon  lands  and  might  be  enforced  to  the 
taking  of  the  title  to  them  from  the  judgment  debtor,  or  any  sub- 

28Leavitt  v.  Tylee,   1  Sandf.  Ch.  Y.   125,  affi'g  10  How.  Pr.  367,  sub 

207.  nom.  Chapman  v.  Draper;  Lamont  v. 

29  Kursheedt  v.  Union  Dime  Sav-  Cheshire,  65  N.  Y.  30. 

ings  Institution,   118  N.  Y.   358;    23  31  Parks    v.    Jackson,     11     Wend. 

N.    E.    473;     People's 'Trust    Co.    v.  442;  Mayer  v.  Hinman,  13  N.  Y.  180; 

Tonkonogy,    144  App.  Div.   333;    128  Smith  v.  Gage,  41  Barb.  60;  Dwight 

N.  Y.Supp.  1055.  V.  Phillips,  48  Barb.  116. 

30Stuyvesant   v.    Hone,    1    Sandf.  32  Becker  v.  Howard,  4  Hun,  359, 

Ch.  419,  affi'd  sui  nom.  Stuyvesant  v.  affi'd  66  N.  Y.  5. 

Hall,   2   Barb.   Oh.    151;    The  People  33  Fuller    v.     Scribner,     16    Hun, 

ea>  rel.  Tremont  Bank  v.  Connolly,  8  130,  affi'd  76  N.  Y.  190. 
Abb.   128;    Chapman  v.   West,   17  N. 
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sequent  purchaser  from  him,  is  a  charge  and  burden  upon  those 
lands, and  hence  an  incumbrance  upon  them.  Every  right  to  or 
interest  in  laiid  to  the  diminution  of  its  value,  but  consistent  v?ith 
the  passing  of  the  fee  by  a  conveyance,  is  an  incumbrance  upon 
it.^*  A  judgment  becomes  an  incumbrance  as  of  the  date  of  its 
docketing,  and  if  this  is  subsequent  to  the  regular  filing  of  a  lis 
pendens  under  the  statute,  it  is  subject  to  the  proceedings  in  the 
action.  ^^ 

The  notice  being  proper  in  form  and  properly  filed  is  con- 
structive notice  to  purchasers  of  the  property  from  the  defendants, 
who,  purchasing  pendente  lite,  are  bound  by  the  judgment.^*  An 
assignee  in  bankruptcy,  appointed  in  proceedings  commenced  sub- 
sequent to  the  filing  of  the  notice,  is  bound  by  it,^'^  and  the  notice 
is  practically  as  effectual  in  preventing  a  transfer  of  the  property 
by  the  defendant  as  an  injunction  could  be.^^ 

§  810.  Limitations  of  notice. — The  notice  arising  from  a  notice 
of  lis  pendens,  and  a  complaint  filed  in  an  action,  is  notice  of 
what  those  papers  contain,  and  of  nothing  more.  It  cannot  be 
extended  beyond  the  property  which  is  the  subject  of  the  suit, 
and  the  specific  property  which  is  sought  to  be  reached  must  in 
some  way  be  designated.^®  And  it  operates  only  as  a  notice  re- 
quiring all  persons  to  beware  of  acquiring  rights  in  the  subject- 
matter  of  the  action  from  any  of  the  parties  therein  named.*" 
If  the  court  has  no  jurisdiction,  the  notice  cannot  operate,  since 
the  only  information  which  could  be  derived  from  the  papers  would 
be,  that  a  suit  had  been  commenced  which  could  not  terminate 
in  any  valid  judgment.*^ 

Only  persons  who  are  not  parties  to  the  action,  and  who  claim 
under  parties,  are  affected  by  the  notice  of  lis  pendens,  and  they 
only  can  take  advantage  of  an  omission  to  file  it.*^ 

34Prescott   v.   Trueman,   4   Mass.  Fowler,  6  Abb.  113;  Hayes  v.  Dickin- 

627,  630.  son,  9  Hun,  277. 

35  Per  Folgeb,  J.,  in  Fuller  v.  38  Stevenson  v.  Fayerweather,  21 
Seribner,   76   N.  Y.   190,   192,   distin-  How.  Pr.  449. 

guishing   Rodgera   v.    Bonner,   45    N.  39  Griffith    v.    Griffith,    Hoflf.    Ch. 

Y.  379,  387.  153,  affi'd  9  Paige,  315. 

36  Zeiter  v.  Bowman,  6  Barb.  133;  40Jacox  v.    Smith,    17   App.   Div, 
Griswold    v.    Miller,    15    Barb.    620;  146;  45  N.  Y.  Supp.  299. 
Harrington   v.    Slade,   22    Barb.    161.  41  Carrington    v.    Brentz,     1    Mc- 
See  also  Aldrich  v.  Stephens,  49  Cal.  Lean,  167. 

676.  42  White  v.  Coulter,   1  Hun,  357; 

37  Cleveland  v.   Boerum,  23  Barb.      3  N.  Y.  Sup.   (T.  &  C.)  608. 
201,  affi'd  24  N.  Y.  613;  Griswold  v. 
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TJnder  the  provisions  of  the  New  York  City  consolidation  act 
of  1882  as  amended  in  1883,*^  in  reference  to  the  enforcement  of 
mechanics'  liens,  a  lien  ceased  to  bind  the  property. after  the  ex- 
piration of  ninety  days  from  the  time  the  claim  was  filed,  unless 
the  lienor  within  that  time  either  commenced  an  action  to  en- 
force the  lien,  and  filed  a  notice  of  pendency  of  the  action,  or 
unless  he  within  that  time  was  made  a  party  to  an  action  to  enforce 
"  any  other  lien,"  and  in  that  action  a  notice  of  pendency  was 
filed  by  him  or  in  his  behalf.  The  words  "  any  other  lien  "  were 
not  confined  to  other  mechanics'  liens  but  included  as  well  a  lien 
by  mortgage.** 

§  811.  Junior  titles  and  liens  under  unrecorded  instruments. — 
Good  faith  will  require  that  the  mortgagee  shall  make  every  per- 
son holding  interests  in  or  liens  upon  the  equity  of  redemption, 
so  far  as  they  are  known  to  him,  parties  to  the  foreclosure,  even 
though  they  claim  under  unrecorded  instruments,  but  it  is  not 
entirely  clear  that  he  is  under  legal  obligation  to  do  so.  Actual 
possession  will  operate  as  equivalent  to  recording,  and  a  vendee 
in  possession  under  a  contract  of  purchase  must  be  made  a  party 
in  order  to  bar  his  right  and  eject  him  under  process  issued  in 
the  action,  after  the  sale  in  foreclosure.**  This  rule  will  apply 
to  tenants  of  the  mortgagor  in  possession  at  the  time  of  the  com- 
mencement of  the  foreclosure.*®  If  the  mortgagee  has  no  actual 
notice  of  any  unrecorded  title  or  lien,  and  if  his  notice  of 
pendency  of  action  is  properly  filed,  it  is  clear  that  he  could  not 
be  prejudiced  by  an  omission  to  name  the  holder  of  it  as  a  de- 
fendant ;  *''  but  in  some  States  it  is  held  that  in  ease  of  actual 
notice  the  mortgagee  must  make  such  a  person  a  party  under 
penalty  of  invalidating  his  decree.**  Some  equity  might  be 
noticed  in  such  a  rule  if  it  were  confined  to  eases  where  the 
mortgagee  also  becomes  the  purchaser  at  the  sale,  but  it  could 

43  §   1813,  ch.  410,  Laws  of  1882,  Morris  v.  Mowatt,  2  Paige,  586,  590; 

as  amended  by  §  17,  ch.  276,  Laws  of  Veeder  v.   Fonda,   3   Paige,  94;    Sea- 

1883.  man  v.  Hicks,  8  Paige,  655. 

44Danziger  v.    Simonson,    116   K.  47  White  v.  Bartlett,  14  Neb.  320; 

Y.  329;  22  N.  E.  570.  15  N.  W.   702;    Jones  v.   Witter,   13 

45  Martin  v.  Morris,  62  Wis.  418;  Mass.  304;   Reel  v.  Wilson,  64  Iowa, 

22   N.   W.   525;    Hodson  v.   Treat,   7  13;   19  N.  W.  814. 

Wis.  263,  and  eases  cited;   Green  v.  48  Dickerman    v.    Lust,    66    Iowa, 

Dixon,  9  Wis.  532.  444;   23  N.  W.  916;   Woods  v.  Love, 

46Hirsch  v.  Livingston,  3  Hun,  9;'  27  Mich.  308. 
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not  be  applied  without  doing  injustice  if  the  purchaser  could 
not  also  be  charged  with  similar  notice.  It  is  believed  that  under 
our  statute  as  to  filing  notice  of  pendency  of  action  the  final  test 
in  every  case  must  be  found  in  the  record.  Section  1671  of  the 
Code  of  Civil  Procedure  declares  the  effect  of  a  notice  of  pendency 
of  action  in  the  following  language :  "  A  person  whose  convey- 
ance or  incumbrance  is  subsequently  executed  or  subsequently  re- 
corded is  bound  by  all  proceedings  taken  in  the  action  after  the 
filing  of  the  notice  to  the  same  extent  as  if  he  was  a  party  to  the 
action."  The  rule,  in  other  words,  requires  the  plaintiff  to  name 
as  defendants  all  persons  whose  titles  or  liens  appear  of  record. 
If  other  claimants  are  known  to  him  they  may  be  named,  but  if 
omitted  they  are  nevertheless  bound  in  all  respects  as  if  they  were 
parties.*® 

§  812.  Indexing  the  notice — "  Each  county  clerk,  with  whom 
such  a  notice  is  filed,  must  immediately  record  it  in  a  book  kept 
in  his  office  for  that  purpose,  and  index  it  to  the  name  of  each 
defendant  specified  in  a  direction,  appended  at  the  foot  of  the 
notice,  and  subscribed  by  the  attorney  for  the  plaintiff."  ^^ 

In  the  absence  of  express  adjudication  it  is  believed  that  "the 
names  of  such  of  the  defendants  as  it  shall  be  necessary  to  insert 
in  said  index,"  are  the  names  of  such  of  the  defendants  as  could 
give  a  title  to  a  purchaser  or  incumbrancer  of  the  property  af- 
fected thereby,  which  would  include  only  the  names  of  those 
persons  who  had  a  transferable  interest  in  the  equity  of  redemp- 
tion. This  would  include  the  names  of  subsequent  mortgagees, 
whose  assignees  are  bound  by  the  lis  pendens^^  and  the  names 
probably  of  judgment  creditors,  and  until  it  is  adjudicated  that 
a  subsequent  assignee  of  a  junior  mortgagee  or  judgment  creditor 
is  concluded  by  such  a  notice,  when,  by  the  act  of  the  plaintiff, 
the  indexing  is  so  done  that  the  name  of  such  person  does  not 
appear,  it  would  be  the  safer  practice  to  index  against  the  names 
of  all  the  defendants  holding  any  interest  in  or  lien  upon  the 
property  affected  by  the  action. 

A  county  clerk  is  liable  for  the  negligence  of  his  deputy  in 
failing  to  index  a  lis  pendens,  as  required  by  the  statute,  and 

49  Stern    v.    O'Connell,    35    N.    Y.      Hun,  466;  Kipp  v.  Brandt,  49  How. 
104;    Lamont  v.   Cheshire,   65   N.   Y.      Pr    358. 

30,    38;    Kindberg    v.    Freeman,    39  50  Code  of  Civ.  Pro.  §  1672. 

51  Hovey  v.  Hill,  3  Lans.  167. 
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where  a  husband  and  wife  are  named  as  defendants  and  the 
county  clerk  is  directed  to  index  against  all  defendants,  an  entry 
in  the  index  book  against  the  name  of  the  husband,  adding  the 
characters  &  Wf.  is  no  index  against  the  wife,  so  as  to  impart 
notice  to  purchasers  from  her  of  land  affected.^^ 

§  813.  Amendments — The  safer  course,  where  the  plaintiff  dis- 
misses his  complaint  in  a  foreclosure  suit,  as  against  a  judgment 
creditor  who  has  a  subsisting  lien,  or  leaves  his  name  out  of  the 
complaint  by  amendment,  is  to  file  a  new  notice  of  the  pendency 
of  the  suit  against  the  remaining  parties;  so  as  to  render  it  per- 
fectly certain  that  the  judgment  creditor,  whose  name  is  left 
out  after  the  filing  of  the  first  notice,  will  be  barred  by  the  fore- 
closure and  sale.  And  when  the  complaint  is  amended  by  adding 
new  parties,  after  the  filing  of  the  notice  of  lis  pendens,  a  new 
notice  is  absolutely  necessary  to  bar  the  rights  of  the  judgment 
creditors  of  such  new  parties,  as  well  as  to  make  the  amended 
bill  constructive  notice  to  subsequent  purchasers  from  such  new 
parties.^  ^ 

An  amended  lis  pendens,  filed  with  or  after  the  filing  of  an 
authorized  amended  summons  and  complaint,  is  effectual,  al- 
though the  filing  of  the  original  lis  pendens  was  irregular  and 
ineffectual.®* 

§  814.  If  the  complaint  be  amended  by  making  new  parties,  the) 
plaintiff's  attorney  will  be  unable  to  make  the  affidavit  or  fur- 
nish the  proof  required  by  Rule  60,  unless  he  file  an  amended 
notice,  for  he  is  required  to  show  that  a  notice  of  the  pendency 
of  the  action,  "  containing  the  names  of  the  parties  thereto," 
had  been  filed  twenty  days  before  the  application  for  judgment. 
But  it  seems  that  this  is  only  necessary  as  to  added  parties,  and  that 
grantees  from  the  original  parties  to  the  action  would  be  bound 
by  the  original  notice.®  ® 

It  has  been  said  that  it  is  within  the  power  of  the  court  to 
amend  the  notice ;  ®^  but  this  may  be  doubted,  except  in  so  far 
as  to  make  formal  corrections.®'^     A  new  notice  may  be  filed  at 

52  Hartwell  v.  Riley,  47  App.  Div.  55  Waring  v.  Waring,  7  Abb.  472. 
154;  62  N.  Y.  Supp.  317.  56  Vanderheyden  v.  Gary,  38  How. 

53  Per   Ch.  Walwokth,  in  Curtis      Pr.  367. 

V.  Hitchcock,  10  Paige,  399;  Clark  v.  57  See  Weeks  v.  Tomes,    16  Hun, 

Havens,  Clarke,  560.  349,  affi'd  76  N.  Y    601       ' 

54  Daly  v.  Burchell,  13  Abb.  N.  8. 
264. 
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any  time,  but  an  amendment  could  not  be  ordered  which  would 
disturb  the  vested  rights  of  third  persons. 

§  815.  Cancelling  the   notice Apart  from  the  terms   of  the 

statute,  the  court  has  no  power  to  remove  the  notice  of  the 
pendency  of  the  action  from  the  public  records,  and  this  can  only 
be  done  when  the  action  is  either  settled,  discontinued,  or  abated,^® 
or  final  judgment  is  rendered  therein  against  the  party  filing  the 
notice,  and  the  time  to  appeal  therefrom  has  expired,  or  if  a 
plaintiff  filing  the  notice  unreasonably  neglects  to  proceed  in  the 
action.^^ 

The  notice  which  is  filed  is  a  substitute  for  actual  notice,  and 
it  takes  the  place  of  the  presumption  of  notice,  which  the  statute 
destroys;  and  the  impropriety  of  depriving  a  litigant  of  an  op- 
portunity to  notify  the  world  that  he  makes  certain  claims,  and 
that  he  has  sought  the  aid  of  a  court  of  justice  in  order  to  en- 
force them,  is  quite  apparent.  The  notice  once 'filed  in  a  proper 
action  takes  the  place  of  actual  notice;  it  does  not  depend  for  its 
efiicaey  upon  the  discretion  of  the  court,  and  it  cannot  be  removed 
or  cancelled  on  any  other  grounds  than  those  which  the  statute 
provides.®" 

§  816.  Delay  of  plaintiff — It  has  been  held  that  a  notice  of  lis 
pendens  becomes  void  if  the  action  be  not  diligently  proceeded 
with,  and  a  delay  of  eight  years  was  adjudged  to  have  this  effect. 
Like  an  execution  which  has  been  long  disregarded,  it  is  said  to 
become  dormant.^ ^  This  rule  is,  however,  open  to  grave  objec- 
tions, and  may  be  doubted.  An  order  should  be  applied  for  on 
the  ground  that  "  the  plaintiff  filing  the  notice  unreasonably 
neglects  to  proceed  in  the  action."  ^^ 

§  817.  Consequences  of  omission  to  file  the  notice. — If  no  notice 
of  lis  pendens  be  filed  in  the  action,  the  judgment  cannot  be  de- 
prived of  its  effect  as  against  persons  claiming  from  or  through 
the  defendants  after  judgment.  The  only  office  of  a  notice  of 
lis  pendens  is  to  give  notice  of  the  pendency  of  the  action  so  as  to 
affect  persons  who  may  deal  with  the  defendants  in  respect  to  the 
property  involved,  before ,  final  judgment,   and  thus  bind  them 

58  Pratt    v.    Hoag,    12    How.    Pr.  60  Mills  v.  Bliss,  55  N.  Y.  139. 
215;  5  Duer,  631;  Mills  v.  Bliss, '55  61  My  rick  v.  Selden,  36  Barb.   15. 
K.  Y.  139.  62  Code  of  Civ.  Pro.  §  1674. 

59  Code  of  Civ.  Pro.  §  1674. 
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by  the  judgment  in  the  same  manner  as  if  they  had  been  made 
parties  to  the  action.  Neither  the  Eevised  Statutes  nor  the  Code 
relate  to  the  effect  of  a  judgment,  or  to  the  rights  of  parties 
claiming  under  a  title  acquired  after  judgment,  but  only  to  those 
who  take  during  the  pendency  of  the  action.  Section  1671  of 
the  Code  of  Civil  Procedure  provides  that  the  pendency  of  the  ac- 
tion shall  be  constructive  notice  to  purchasers,  from  the  time  of  the 
filing  of  the  notice  only,  and  that  purchasers  shall  be  bound  by 
all  proceedings  taken  after  the  filing  of  such  notice,  to  the  same 
extent  as  if  they  were  made  parties  to  the  action.  This  is  the 
whole  scope  and  object  of  the  notice.  It  has  no  relation  to  titles 
acquired  after  judgment.  It  never  was  pretended  that  any  notice 
was  necessary  to  render  the  judgment  effectual  as  against  parties 
claiming  under  the  defendant,  by  transfer  subsequent  to  the  judg- 
ment. The  judgment  disposes  of  the  rights  of  the  parties,  and 
is  a  matter  of  public  record.  Its  effect  cannot  be  impaired  by 
any  subsequent  transfer  by  the  defendant.  He  is  concluded  by 
it,  and  his  grantee  cannot  be  in  any  better  situation  than  the  party 
from  whom  he  obtained  his  right.®  ^ 

§  818.  Action  for  malicious  filing  of  notice  of  lis  pendens. — ^The 
filing  of  a  notice  of  lis  pendens  in  an  action  intended  to  affect 
the  title  to  real  estate  is  authorized  by  law  as  an  ordinary  means 
for  securing  the  plaintiff  in  case  a  judgment  is  eventually  rendered 
in  his  favor.  Such  a  filing  does  not  interrupt  the  enjoyment  by 
the  defendant  of  the  property  or  its  rents,  although  it  may  prac- 
tically occasion  great  inconvenience  to  him  by  hampering  him  in 
procuring  a  purchaser  or  in  borrowing  money.  In  Smith  v. 
Smith  (20  Hun,  555)  a  demurrer  to  a  complaint  in  an  action  for 
damages  for  filing  a  notice  of  lis  pendens,  maliciously  and  with- 
out probable  cause,  was  overruled,  and  the  doctrine  was  sustained 
that  such  an  action  could  be  maintained  on  its  being  shovsm 
that  the  notice  had  been  cancelled  by  the  court  by  an  interlocutory 
order.  But,  a  reargument  having  been  ordered,  it  was  afterward 
held  in  the  same  case  (26  Hun,  573)  that  such  actions  are 
governed  by  the  rule  applicable  to  other  actions  for  malicious 
prosecution,  and  that  it  must  be  shovra  iiot  only  that  the  prosecu- 

63  Per  Eapallo,  J.,  in  Sheridan  v.  Hall,  16  N.  Y.  579;  Totten  v.  Stuyve- 
Andrews,  49  N.  Y.  478;  Campbell  v.      sant,  3  Edw.  500. 
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tion  "was  malicious  and  without  probable  cause,  but  also  that  it 
had  reached  a  termination  in  favor  of  the  person  bringing  the 
action  to  recover  damages  for  the  injury  thereby  occasioned.®* 

64  Clark  v.  Cleveland,  6  Hill,  344;      Fay  v.  O'Neill,  36  N.  Y.  10;  Thoma- 
son  V.  De  Mott,  18  How.  Pr.  529. 
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Judgment  on  the  pleadings. 

Affidavit  on  applying  for 
judgment. 

Notice      of      application 
judgment. 

Order    of    reference    to 
pute. 

Report  on  order  of  sale. 

One     defendant     appears 
makes    default   and   another 
defendant  answers. 

When  reference  to  compute  is 
improper. 

Notice  to  attend  preliminary 
reference. 

Application  for  judgment. 

What  may  be  included  in 
amount  due  on  mortgage. 

Oath  of  referee. 

Duties  of  referee  on  reference 
under  the  rule. 

The  referee  must  swear  and 
examine  the  witnesses  him- 
self. 

Production  of  bond  on  trial. 

Mortgage  debt  payable  in  in- 
stalments. 

If  the  whole  amount  secured 
by  the  mortgage  has  not  be- 
come due. 

New  application  to  enforce 
payment  of  second  instal- 
ment. 

Covenants  other  than  for  pay- 
ment of  money. 

A  mortgage  may  be  foreclosed 
for  default  in  payment  of 
interest. 

Opening  default. 


§  819.J 


PEACTICE  IN  ACTIONS  TO  FOEECLOSE. 


647 


THE   JUDGMENT. 

§  868.  Form  and  contents  of  tlie  judg- 
ment of  foreclosure  and  sale. 

869.  Who  may  be  appointed  referee. 

870.  Provision    in    judgment   as   to 

order  of  sale. 

871.  Prior  incumbrancers. 

872.  If    an    action    to    foreclose    a 

deed,  absolute  upon  its  face, 
as  a  mortgage. 

873.  Property   situated   in   different 

countries. 

874.  Amending  judgment. 

875.  A    decree    of    foreclosure    and 

sale  does  not  expire. 

JUDGMENT   FOB  DE3FICIENCT. 

876.  The  judgment  should  provide. 

877.  Judgment    for    deficiency    not 

allowed. 

878.  Adjusting     liabilities     for     de- 

ficiency  between   defendants. 

879.  Personal     judgment     without 

foreclosure. 

880.  Personal  representatives  of  de- 

ceased obliger. 


§  881.  Docketing  judgment  for  de- 
ficiency and  execution  there- 
on. 

882.  Varying    judgment    by    subse- 

quent contract. 

883.  Effect    of    judgment    for    de- 

ficiency rendered  in  another 
State. 

POKCE    AND   EITECT   0!    JUDGMENT. 

884.  The  parties  to  the  action  are 

concluded  by   the  judgment. 

885.  Presumptions    of    validity    of 

judgment. 

886.  Where    property    escheats     to 

State. 

887.  Remedy  is  by  appeal. 

888.  Merger   of   mortgage   in    judg- 

ment. 

889.  Presumption      of      redemption 

after  twenty  years. 

STAY  OF  PBOCEEDINGS. 

890.  Stay  generally. 

891.  Stay  on  appeal. 

892.  Substituting    receiver   for    un- 

dertaking. 


INSTITUTIWCJ    THE   ACTIOlir. 

§  819.  What  courts  have  jurisdiction. — An  action  to  foreclose 
a  mortgage  may  be  brought  in  the  Supreme  Court,  which  succeeds 
to  the  powers  of  the  old  Court  of  Chancery,  and  has  a  general 
jurisdiction  both  at  law  and  in  equity.^  Such  an  action  is  a  local 
action,  and  the  venue  must  be  laid  and  the  trial  must  be  had  in 
the  county  in  which  the  mortgaged  premises,  or  some  part  thereof, 
are  situated.^  It  cannot  be  tried,  either  in  whole  or  in  part,  in 
any  other  county.^  By  Code  provisions  the  jurisdiction  of  each 
county  court  extends  to  actions  for  the  foreclosure,  redemption  or 
satisfaction  of  a  mortgage  on  real  property.*  But  "  mortgage  " 
as  here  used  means  a  written  mortgage  only,  and  the  power  to  fore- 


1  Const,  of  1869,  art.  6,  §  6;  Code 
of  Civ.  Pro.  §  217. 

Has  jurisdiction  to  foreclose  a 
mortgage  located  partly  in  New  York 
and  partly  in  another  State.  Meade 
V.  Brockman,  82  App.  Div.  480;  81 
N.  Y.  Supp.  594.  To  sell  the  whole 
and  to  require  the  mortgagor  to  exe- 


cute a  conveyance  to  the  purchaser. 
Union  Trust  Co.  v.  Olmsted,  102  N. 
Y.  729;   7  N.  E.  822. 

2  Code  of  Civ.  Pro.  §  982. 

3  Gould  V.  Bennett,  59  N.  Y.  124. 

4  Code  of  Civ.  Pro.  §  340;  Arnold 
V.  Kees,  18  N.  Y.  57;  17  How.  Pr.  35; 
overruling  Hall  v.  Nelson,  23  Barb. 
88. 
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close  as  here  conferred  does  not  carry  witli  it,  as  incidental  thereto, 
the  power  to  reform.^ 

As  one  result  of  the  proposition  that  an  action  to  foreclose  par- 
takes of  the  nature  of  a  suit  in  equity,  the  parties  have  no  legal 
right  to  have  the  issues  which  may  be  raised  by  the  pleadings  tried 
by  a  jury.  In  equitable  actions  it  has  always  rested  in  the  discre- 
tion of  the  court  either  to  ask  the  aid  of  a  jury  to  inform  the 
conscience  of  the  court,  or  to  decide  the  case  without  such  aid.® 

§  820.  Venue — The  "  proper  county  "  for  the  place  of  trial  is 
where  the  mortgaged  premises  are  situated,  although  the  money 
may  be  loaned  and  the  mortgage  executed  and  delivered  in  another 
county. '^  If  the  mortgaged  premises  are  situated  in  two  or  more 
counties,  the  action  to  foreclose  may  be  brought  in  either  of  them.^ 

It  is,  however,  no  objection  to  the  regularity  of  the  proceedings 
that  the  trial  was  in  a  county  other  than  that  in  which  the  mort- 
gaged premises  may  be  situated,  where  there  has  been  no  motion 
or  demand  to  change  the  place  of  trial  first  selected.^ 

In  a  case  where  the  venue  was  laid  in  the  proper  county,  but 
the  judge  for  his  own  convenience  and  under  objection  adjourned 
the  trial  to  another  county,  this  was  held  to  be  error,  and  that  the 
objection  was  not  waived  by  appearing  on  the  trial.  ^"^ 

Where  the  mortgaged  property  is  situated  partly  in  one  State 
and  partly  in  another,  it  is  said  that  the  court  of  either  of  them 
exercising  the  powers  of  the  court  of  chancery  can  foreclose  as 
to  the  whole.  ^^  The  better  practice  is  to  institute  an  independent 
action  in  each  State.  ^^  Where  a  mortgage  on  realty  situated  in 
a  foreign  State  executed  by  the  owner,  a  resident  of  New  York, 
to  the  mortgagee,  a  resident  of  the  foreign  State,  is  there  fore- 

5  Thomas  v.  Harmon,  122  N.  Y.  8  Code  of  Civ.  Pro.  §  982;  Boiling 
84;  25  N.  E.  257.                                          v.  Munehen,   65   Ala.   558;    Hohne  v. 

6  Carroll  v.  Deimel,  95  N.  Y.  252;       Taylor,  48  Ind.  169. 

Borowsky   v.    Gallin,    126   App.   Div.  9  Marsh  v.   Lowry,  26   Barb.   197; 

364;    110  N.  Y.  Supp.  818;  Knicker-  suh  nom.  March  v.  Lowry,   16  How. 

booker  Life  Ins.  Co.  v.  Nelson,  8  Hun,  Pr.  41. 

21 ;  Barker  v.  Burton,  67  Barb.  458 ;  10  Birmingham    Iron    Foundry    v. 

Losses    V.    Ellis,    13    Hun,    655.     See  Hatfield,  43  N.  Y.  224. 

Herb    v.    Metropolitan    Hospital,    80  11  Union    Trust    Co.    v.    Olmsted, 

App.  Div.  145;   80  N.  Y.  Supp.  552;  102  N.  Y.  729;   7  N.  E.   822;   Meade 

12  Ann.  Cas.  415.  v.   Brockman,   82  App.   Div.   480;    81 

7  Miller  v.  Hull,  3  How.  Pr.  325;  1  N".  Y.  Supp.  594;  Mead  v.  Hous.  &  N. 
'Code  R.   113;   Vallejo  v.   Randall,   5  R.  R.  Co.,  45  Conn.  199. 

Cal.   461;    HackenhuU  v.   Westbrook,  12  Matter  of  U.   S.  Rolling  Stock 

53  Ga.  285.  Co.,  55  How.  Pr.  286. 
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closed  and  where  such  foreclosure  results  in  a  deficiency,  the 
right  of  the  mortgagee  to  sue  the  mortgagor  for  the  deficiency  in 
the  courts  of  this  State,  is  governed  by  the  law  of  the  foreign 
State. -"^^  And  when  a  bond  and  mortgage  upon  real  property  in 
a  foreign  State  are  executed  by  residents  of  that  State,  it  will 
be  assumed  that  it  was  intended  by  the  parties  that  the  con- 
tracts should  be  controlled  by  the  existing  laws  of  that  State,  not 
only  as  to  their  binding  force,  but  as  to  the  manner  of  their  en- 
forcement for  the  foreign  law  becomes  a  part  of  the  contract.** 

§  821.  Service  of  summons. — The  jurisdiction  of  the  respective 
local  courts  does  not  depend  upon  the  place  where  the  process  is 
served,  but  upon  the  place  where  the  real  estate  affected  by  the 
foreclosure  is  situated;  and  when  a  court  acquires  jurisdiction  in 
this  way  the  action  may  be  commenced  by  service  of  the  summons 
in  any  of  the  counties  of  this  State,  or  by  publication  against 
non-resident  defendants. -^^  The  court  obtains  no  juridiction  of 
a  non-resident  defendant  unless  he  be  served  by  publication 
or  voluntarily  appears  in  person  or  by  attorney.*® 

Where  one  or  more  of  the  defendants  cannot  be  found  within 
this  State,  the  summons  may  be  served  upon  such  defendants  by 
publication  in  two  ntewspapers,  and  if  their  places  of  residence 
are  known,  by  depositing  a  copy  of  the  summons  and  complaint 
in  the  post-office,  directed  to  them.*'^  The  provision  of  the  Code 
to  the  effect  that  the  time  when  the  mortgagor  is  out  of  the  State 
is  not  part  of  the  time  limited  for  the  commencement  of  fore- 
closure, is  not  affected  by  the  Code  provision  allowing  service  by 
publication.*® 

13  Stumpf  V.  Hallahan,  101  App.  full  value  on  the  sale,  which  would 
Div.  383;  91  N.  Y.  Supp.  1062,  affi'd  not  be  the  case  if  the  proceedings 
185  N.  Y.  550;  77  N.  E.  1196.  were   defective,  with  the  result  that 

14  Hutchinson  v.  Ward,  114  App.  the  mortgagor's  right  to  redeem  waa 
Div.  156;  99  N.  Y.  Supp.  708.  still    outstanding.     Brandow   v.   Vro- 

15  Porter  v.  Lord,  4  Duer,  682;  4  man,  29  App.  Div.  597;  51  N.  Y. 
Abb.  Pr.  43;  13  How.  Pr.  254;  Bates  Supp.  943. 

V.  Reynolds,  7  Bosw.  685;   Varian  v.  17  Code  of  Civ.  Pro.  §  438. 

Stevens,  2  Duer,  635 ;  Spyer  v.  Fisher,  Affidavits  insufficient  to  confer  ju- 

5  J.  &  S.  93,  101.  risdiction    to    issue    order    for    such 

16  Hope  V.  Shevill,  137  App.  Div.  service.  See  Empire  Sav.  Bank  v. 
86;   122  N.  Y.  Supp.  127.  Silleck,  98  App.  Div.  139;   90  N.  Y. 

Subsequent    mortgagee    may    move  Supp.  561,  affi'd   180  N.  Y.   541;    73 

to  vacate  an  order  to  serve  by  pub-  N.  E.  1123. 

lication   on   the  ground  that   it   was  18  Code  Civ.  Proc.  §  401;   Simon- 

irregularly  granted,  for  his  interests  son  v.  Naiis,   36  App.   Div.  473;   55 

require  that  the   property  bring  its  N.  Y.  Supp.  449. 
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The  failure  of  the  clerk  to  whom  an  order  for  such  service  to- 
gether with  the  papers  on  which  it  was  granted  has  been  delivered 
for  filing,  to  actually  file  the  same  does  not  invalidate  the  service. 
They  may  be  ordered  filed  nunc  pro  tunc}^ 

Nor  will  the  fact  that  by  mistake  and  clerical  error  the  order 
uses  the  words  "  notice  of  object  of  action  hereto  annexed  "  in- 
stead of  the  words  "  complaint  hereto  annexed  "  as  required  by 
statute  constitute  a  fatal  defect  where  there  was  a  proper  and 
sufficient  publication  and  service.^" 

Where  the  plaintiff  dies  after  service  by  publication  has  been 
started  but  before  it  has  been  completed,  in  order  to  render  such 
service  effectual,  publication  should  be  commenced  de  noco  after 
the  substitution  of  the  personal  representative  of  the  deceased  and 
continued  for  the  period  prescribed.^  ^  And,  since  there  are  a 
number  of  general  post-offices  in  the  consolidated  city  of  New 
Tork,  an  order  having  the  caption  "  Supreme  Court,  State  of 
New  York  "  and  directing  that  copies  of  the  summons  shall  be 
deposited  "  in  the  general  post-office  "  is  held  to  be  defective  as 
no  "  specified  post-office  "  can  be  said  to  be  designated.^^  A  de- 
fendant against  whom  a  judgment  for  deficiency  has  been  re- 
covered cannot  avail  himself  of  the  objection  that  certain  other 
defendants  were  not  served  where  it  appears  that  the  latter  have 
no  interest  in  the  mortgaged  premises ;  that  the  judgment  of  sale 
was  entered  upon  the  motion  of  the  defendant  against  whom  the 
judgment  for  deficiency  was  subsequently  recovered,  and  that  his 
attorney  attended  and  bid  at  the  sale.^^ 

§  822.  Unknown  defendants. — If  any  party  or  parties  having 
any  interest  in  or  lien  upon  the  mortgaged  premises  are  unknown 
to  the  plaintiff,  and  the  residence  of  such  party  or  parties  can- 
not, with  reasonable  diligence,  be  ascertained  by  him,  service  of 
the  summons  upon  such  parties  may  be  made  by  publication  in  the 
State  paper  and  a  newspaper  published  in  the  county  where 
the  premises   are   situated.^*     Such   a  case  would   arise  if  the 

19  Fink  v.  Wallach,  109  App.  Div.  21  Reilly  v.  Hart,  130  N.  Y.  625; 
718;    96   N.  Y.   Supp.   543,   rev'g  47      29  N.  E.  1099. 

Misc.  R.  248;  95  N.  Y.  Supp.  872.  22  Ver     Planck     v.     Godfrey,    31 

20  Mishkind-Feinberg  Realty  v.  Misc.  R.  54;  64  N.  Y.  Supp.  545,  affi'd 
Sidoralty,  189  N.  Y.  402;  82  N.  E.  49  App.  Div.  648;  63  N.  Y.  Supp. 
448,  holding  that  the  order  of  publi-  1117. 

cation  ^ay  be  amended  by  an  order  23  Wager  v.  Link,  150  N.  Y.  549; 

nuno  pro  tunc  substituting  the  proper      44  N.  E.  1103. 

words,  under  Code  Civ.  Proe.  S  723.  24  Code  of  Civ.  Pro.  §  438. 
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Owner  of  the  equity  of  redemption  should  die,  and  it  should  re- 
main an  uncertain  or  a  disputed  question  as  to  who  were  his  heirs 
at  law.  If  service  of  the  summons,  in  such  a  case,  should  be 
made  under  the  terms  of  the  statute,  it  would  bar  all  parties  in 
interest,  even  though  they  might  have  been  infants.^®.  It  has 
sometimes  been  the  practice  to  foreclose  by  advertisement  in 
order  to  cut  off  unknown  heirs,  since  the  statute  directs  the  notice 
of  sale  to  be  served  on  the  personal  representatives  of  the  de- 
ceased mortgagor,  and  does  not  require  it  to  be  served  upon  the 
heirs  at  law;  but  a  more  satisfactory  title  may  be  made  by  fore- 
closing by  action  and  serving  the  summons  in  the  way  indicated. 

§  823.  Service  of  summons  on  married  women. — ^Prior  to  the 
Code,  service  of  a  subpoena  upon  a  married  woman  in  a  chancery 
suit  was  necessary  only  when  the  proceeding  was  against  her  in 
respect  to  her  separate  estate,  in  which  her  husband  was  only  a 
nominal  party;  and  not  where  the  estate  was  in  the  husband,  the 
wife  having  merely  an  inchoate  right  of  dower.  In  the  latter 
case  it  was  the  duty  of  the  husband  to  put  in  a  joint  answer  for 
himself  and  wife.  If  the  wife  refused  to  answer,  the  bill  would 
be  taken  as  confessed  against  her  unless  she  applied  and  obtained 
an  order  to  answer  separately.^®  This  rule  was  not  changed  by 
the  Code  of  Procedure,  and  it  was  not  necessary  to  serve  the  wife 
of  the  owner  of  the  equity  of  redemption  with  the  summons  in 
an  action  to  foreclose  a  mortgage  in  order  to  cut  off  her  inchoate 
right  of  dower;  service  upon  the  husband  being  sufficients'^  It 
will  be  observed  that  this  only  affected  the  service  of  the  sum- 
mons ;  if  the  vsdfe  was  not  a  party  to  the  action  her  inchoate  right 
of  dower  was  not  barred.^* 

This  rule  was  changed  by  section  450'  of  of  the  Code  of  Civil 
Procedure.  "  That  section,"  says  Mr.  Theoop,  in  his  notes, 
"  was  intended  to  sweep  away  all  distinctions  between  a  feme 
sole  and  a  feme  covert  in  respect  to  suing  and  being  sued."     Cer- 

25  Wheeler  v.  Scully,  50  N.  Y.  667.  Vollmer,  11  How.  Pr.  42;  Lathrop  v. 
See  as  to  affidavit  to  authorize  publi-  Heacock,  4  Lans.  1 ;  White  v.  Coul- 
cation  of  summons  against  unknown  ter,  1  Hun,  357;  3  N.  Y.  Sup.  (T.  & 
owners,  Piser  v.  Lockwood,  30  Hun,  6.  0. )    608 ;   Watson  v.   Church,  3  Hun, 

26  Ferguson    v.    Smith,    2    Johns.  80;  5  N.  Y.  Sup.  (T.  &  C.)  243;  Na- 
Ch.  139;  Leavitt  v.  Cruger,  1  Paige,  gle  v.  Taggart,  4  Abb.  N.  C.  144. 
421.  28  Mills  V.  Van  Voorhies,  10  Abb. 

27  Foote    v.     Lathrop,     53     Barb.  Pr.  152,  affl'd  20  N.  Y.  412. 
183,  affi'd  41  N.  Y.  358;  Eckerson  v. 
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tainly,  the  language  of  the  section  could  not  very  well  have  been 
broader.  "  In  an  action  or  special  proceeding,  a  married  woman 
appears,  prosecutes  or  defends  alone  or  joined  with  other  parties, 
as  if  she  were  single."  Under  this  comprehensive  provision  a 
married  woman  having  an  inchoate  dower  right  in  an  equity  of 
redemption,  has  a  right  to  appear  and  defend  a  foreclosure  by  her 
own  attorney  in  form  as  if  she  were  single.^* 

§  824.  Service  of  summons  on  infants. — ^Where  the  defendant  is 
an  infant  under  fourteen  years  of  age,  the  Code  requires  that 
personal  service  must  be  made  by  delivering  a  copy  of  the  sum- 
mons within  this  State  to  the  infant,  and  also  to  his  father, 
mother,  or  guardian,  or,  if  there  is  none  within  the  State,  to  a 
person  having  the  care  or  control  of  him,  or  with  whom  he  re- 
sides, or  in  whose  service  he  is  employed.^'*  Service  on  the  in- 
fant alone,  or  on  the  father,  mother,  guardian,  or  other  person 
mentioned  alone,  does  not  constitute  a  personal  service  within  the 
Statute.  Service  upon  both  must  concur  to  answer  this  require- 
ment. 

The  infant  must  appear  by  guardian,^  ^  but  a  guardian  can  be 
regularly  appointed  for  an  infant  defendant  only  after  service  of 
the  summons  personally  or  by  the  ■  substituted  mode  (in  certain 
specified  cases)  as  prescribed. 

So,  where  the  mother  of  an  infant  defendant  under  fourteen 
years  of  age,  made  application  to  be  appointed  his  guardian  ad 
litem,  and  after  said  order  had  been  granted,  appeared  for  him, 
it  was  held  that,  there  having  been  no  personal  service  of  the 
summons  upon  him,  he  was  not  bound  by  the  judgment.^^ 

A  non-resident  infant,  taking  mortgaged  property  by  descent, 
who  was  served  in  another  State  with  the  summons  in  a  suit  of 
foreclosure  without  an  order  of  publication,  and  for  whom  no 
guardian  ad  litem  was  appointed,  should  not  be  denied  the  right 
to  maintain  an  action  for  partition  on  the  ground  of  laches,  where 
she  did  not  know  that  there  was  an  unauthorized  appearance  for 
her,  or  of  the  foreclosure  and  sale  until  a  few  months  prior  to  her 
action  for  partition.^* 

29  Per  Babben,  J.,  in  Janinski  v.  622,  affi'g  24  Hun,  202.  See  also 
Heidelberg,  21  Hun,  439.  Gruner    v.    Ruffner,    134    App.    Div. 

30  Code  of  Civ.  Pro.  §  426.  837;   119  N.  Y.  Supp.  942. 

31  Code  of  Civ.  Pro.  §  471.  33  Hope  v.  Shevill,  137  App.  Div. 
32Ingersoll  v.  Mangam,  84  N.  Y.      86;   122  N.  Y.  Supp.  127. 
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The  recitals  of  a  judgment  as  to  service  of  process  and  ap- 
pearance are,  however,  prima  facie  evidence  of  jurisdiction  even 
against  infants.^*  But  where  infants  have  not  been  properly 
brought  in  as  parties  defendant  a  co-defendant  who  appeared  and 
objected  to  the  sale  for  that  reason,  and  who  has  been  charged 
with  a  deficiency  on  the  sale,  may  move  to  set  it  aside.^^ 

Where  a  guardian  ad  litem  is  appointed  but  does  not  appear 
nor  perform  any  of  the  acts  or  duties  required  of  him  by  law,  it 
is  held  that  the  judgment  is  not,  for  this  reason,  invalidated.*^ 

Where  an  infant  defendant  is  served  with  process,  but  no 
guardian  ad  litem  is  appointed,  the  judgment,  though  voidable, 
is  not  absolutely  void.*''  In  such  a  case,  where  judgment  is  ob- 
tained by  fraud  and  collusion,  an  action  may  be  maintained  by 
the  infant  to  set  it  aside  as  to  him.**  Substituted  service  may  be 
made  upon  infants  as  well  as  adults  under  the  provision  of  the 
statute  for  such  service  upon  any  defendant  residing  in  the  state 
who  cannot  be  found  or,  if  found,  avoids  or  evades  service.** 

§  825.  In  the  case  of  Wood  v.  Kroll  *"  the  plaintiff  in  an  ac- 
tion to  foreclose,  purchased  the  premises  at  the  sale,  conveyed 
them  to  another,  and  subsequently  obtained  an  order  vacating  and 
setting  aside  the  sale  and  giving  him  leave  to  take  such  further 
proceedings  as  he  might  be  advised.  By  virtue  of  this  authority 
another  service  of  the  summons  was  made  upon  certain  infant 
defendants  and  they  were  properly  brought  into  the  action;  even 
if  they  had  not  been  before.  It  was  here  held  that  it  was  not 
necessary  to  make  the  grantee  of  the  plaintiff  a  party  to  the 
action.  The  service  of  the  summons  upon  adult  defendants 
having  been  regular,  and  the  substituted  service  upon  the  infant 
defendants  not  having  been  vacated  or  set  aside  by  the  order,  it 

34  Steinhardt  v.  Baker,  163  N.  Y.  Y.  218.  See  also  Austin  v.  Trustees, 
410;  57  N.  E.  629;  Bosworth  v.  Van-  etc.,  8  Met.  (Ky.)  196;  White  v. 
dewalker,  53  N.  Y.  597;  Berkowitz  v.  Albertson,  3  Dev.  (N.  C.)  241;  Bar- 
Brown,  3  Misc.  E.  1;  23  N.  Y.  Supp.  ber  v.  Graves,  18  Vt.  290. 

792.     See  Eschmann  v.  Alt,  4  Misc.  38  McMurray  v.  McMurray,  66  N. 

E.   305;   24  N.  Y.   Supp,  763.  Y.  175;  Wright  v.  Miller,  8  N.  Y.  9. 

35  Gruner  v.  Euffner,  134  App.  39  Steinhardt  v.  Baker,  163  N.  Y. 
Div.  837;  119  N.  Y.  Supp.  942.  410;  57  N.  E.  629,  affi'g  25  App.  Div. 

36  Hopkins  v.  Frey,  64  Hun,  213;  197;  49  N.  Y.  Supp.  357,  which  af- 
18  N.  Y.  Supp.  903.  firmed   20   Misc.   E.   470;    46    N.    Y. 

37  Bloom  V.  Burdiek,  1  Hill,   130,  Supp.  707. 

143;    Groghan   v.    Livingston,    17    N.  40  43  Hun,  328. 
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was  to  be  assumed  that  tke  action  was  pending  against  all  of  the 
defendants  at  the  time  when  the  order  was  entered,  and  the  ad- 
ditional service  personally  made  upon  the  infants  of  the  sum- 
mons, was  to  recover  any  possible  ground  of  alleged  irregularity 
in  the  service  previously  made.  It  did  not  supersede  that  service, 
but  at  the  time  when  the  last  summons  was  served  the  action  was 
still  pending,  and  though  the  grantee,  by  the  conveyance  to  him 
had  secured  a  transfer  of  the  mortgage,  the  action  could  still  be 
regularly  prosecuted  and  continued  in  the  name  of  the  original 
plaintiff  under  authority  of  §756  of  the  Code  of  Civil  Procedure. 

§  826.  Appearance  of  defendants A  voluntary  appearance  by 

the  defendant  is  equivalent  to  personal  service  of  the  summons 
upon  him.*^  The  appearance  is  conmionly  by  attorney,  though 
an  appearance  in  person  is  always  proper. 

■Where  a  verified  complaint  and  lis  pendens  have  been  filed  in 
an  action  brought,  among  other  things  to  foreclose  a  lien  on  real 
estate,  the  owner  of  the  fee,  made  a  party  defendant,  has  a 
right  to  appear  voluntarily  before  service  of  the  summons  where 
he  deems  it  necessary  to  do  so  in  order  to  protect  his  interests,  and 
the  court  will  compel  the  plaintiffs'  attorneys  to  accept  from  his 
attorney  a  general  notice  of  appearance  for  him.*^ 

§  827.  Appearance  by  attorney  without  authority. — .Where  a 
solvent  attorney  appears  for  a  defendant,  though  without  au- 
thority, the  defendant  will  be  bound  after  judgment.**  There 
are  dicta  to  the  effect  that  such  an  appearance  will  become  bind- 
ing as  soon  as  the  opposite  party  has  acted  upon  it.**  but  it 
cannot  be  regarded  as  settled  by  authority  that  any  appearance 
before  judgment,  or  by  an  attorney  who  is  not  of  sufficient  pe- 
cuniary ability  to  answer  for  his  acts,  will  be  conclusive  upon  the 
party.  It  has  even  been  held  that  a  forged  notice  of  appearance, 
executed  without  authority  from  the  client  or  from  the  attorney 
whose  name  is  used,  is  sufficiently  valid  to  give  force  to  the  judg- 
ment, and  that  such  a  judgment  cannot  be  attacked  collaterally,*^ 

41  Code  of  Civ.  Proc.  §  424.     See  43  Denton  v.  Noyes,  6  Johns.  296; 

U.    S.    statute    passed    in    February,  Brown  v.  Nichols,  42  N.  Y.  26. 

1878,  authorizing  appearance  for  the  44  American  Ins.  Co.  v.  Oakley,  9 

United  States  in  foreclosure  suits.  Paige,   496. 

42Duer  v.  Fox,  27  Misc.  E.  676;  45  Ferguson  v.   Crawford,   7   Hun, 

59  N.  Y.  Supp.  426.  25. 
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but  this   decision  has  been  reversed.     No  man   is  bound  by  a 
forgery.*® 

§  828.  A  party  to  the  action  may  serve  a  notice  of  appearance 
at  any  stage  of  the  action,  either  before  or  after  judgment,  and 
he  -will  then  be  entitled  to  notice  of  all  subsequent  proceedings.*'^ 

The  fact  that  the  plaintiff  or  any  other  party  to  the  action  died 
subsequent  to  the  entry  of  the  judgment,  will  not  make  it  neces- 
sary to  revive  the  action  as  against  the  legal  representatives  of 
such  deceased  party;  *^  but  if  the  plaintiff  or  any  one  of  the  de- 
fendants dies  before  judgment  is  entered,  the  action  must  be  re- 
vived as  against  them  or  the  judgment  vi^ill  be  void.*®- 

The  consent  of  an  attorney  for  a  judg-ment  creditor  of  the 
mortgagor  given  after  the  entry  of  judgment,  to  be  bound  by  the 
proceedings  in  the  action,  is  not  valid  in  the  absence  of  proof  of 
express  authority.^" 

§  829.  Joinder  of  actions  to  foreclose  two  or  more  mortg^ages. 
— The  Code  of  Civil  Procedure  permits  the  plaintiff  to  unite  in 
the  same  complaint  several  causes  of  action,  whether  they  be  such 
as  have  heretofore  been  denominated  legal  or  equitable,  or  both, 
where  they  all  arise  out  of  the  same  transaction,  or  transactions 
connected  with  the  same  subjects  of  action;  or  contract,  express  or 
implied,  or  where  they  fall  within  the  other  provisions  of  the 
statute.  But  all  the  causes  of  action  must  affect  all  the  parties  to 
the  action,  and  not  require  different  places  of  trial.^^  It  has  been 
held  that  actions  to  foreclose  mortgages  are  not  actions  on  con- 
tract within  the  meaning  of  this  section,  but  are  actions  in  rem 
against  parcels  of  land.^^ 

It  would,  however,  seem  to  be  clear  that  two  or  more  mortgages 
given  at  the  same  time  as  parts  of  the  same  agreement,  though 
upon  different  parcels  of  land  would  "  arise  out  of  the  same  trans- 
action " ;  it  would  also  seem  that  two  or  more  mortgages  upon  the 
same  parcel  of  land,  though  given  at  different  times  and  upon 
different  contracts,  would  "  arise  out  of  transactions  connected 

46  Ferguson  v.  Crawford,  70  N.  Y.  Harrison  v.  Simons,  3  Edw.  Ch.  394; 

253.  Lynde  v.  O'Donnell,  21  How.  Pr.  34. 

47Martine  v.   Lowenstein,   6  Hun,  49  Gerry  v.  Post,  13  How.  Pr.  118. 

225;  51  How.  Pr.  353,  affi'd  68  N.  Y.  50  Lyon  v.  Lyon,  67  N.  Y.  250. 

656;    Knapp   v.   Burnham,    11    Paige,  51  Code  of  Civ.  Pro.  §  484. 

330.  52  Selkirk  v.   Wood,  9   Civ.   Proc. 

48  Hays  v.  Thomae,  56  N.  Y.  521 ;  E.  141. 
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with  the  same  subject  of  action,"  and.  that  in  either  case  the  fore- 
closure of  all  of  the  niortgages  might  properly  be  .accomplished  in 
one  action,  if  all  the  causes  of  action  affect  all  of  the  parties  to  the 
action.^^  But  quite  aside  from  statute  and  from  judicial  rulings, 
the  question  of  costs  -will  be  sufficient  to  prevent  attempts  to  join 
causes  of  action  so  arising  from  becoming  common. 

§  SSO.  Where  there  are  two  mortgages  upon  the  same  prem- 
ises, given  by  the  same  mortgagor  to  the  same  mortgagee,  only 
one  action  to  foreclose  both  is  proper.  In  such  a  case,  before  the 
Code,  the  court  exercised  its  discretion  vs^ith  regard  to  costs, 
against  a  complainant  vs^ho  brought  two  suits.^* 

If  one  of  several  mortgages  sought  to  be  foreclosed  in  a  single 
action  was  not  due  when  the  action  was  commenced,  it  may  never- 
theless be  included  in  the  decree  of  foreclosure  with  the  other 
mortgages,  provided  it  became  due  before  judgment  and  was 
still  unpaid,  and  was  covered  by  the  complaint  and  the  evidence.^® 

§  831.  In  other  jurisdictions,  it  has  been  held  that  the  assignee 
of  two  mortgages  of  the  same  land,  made  by  the  same  mortgagor 
to  different  mortgagees,  may  unite  them  in  an  action  of  fore^ 
closure ;  ^®  that  two  mortgages  given  by  different  persons  to  secure 
the  same  debt  may  be  foreclosed  in  the  same  action;  ®'^  that  only 
one  foreclosure  is  permissible  of  a  single  mortgage  to  secure  dif- 
ferent debts  due  to  two  or  more  creditors,^*  and  that  if  more 
than  one  action  is  commenced  they  will  be  consolidated.^* 

§  832.  Consolidation  of  actions  to  foreclose. — The  provisions  of  the 
Code  of  Civil  Procedure  respecting  the  consolidation  of  actions  ^^ 
apply  exclusively  to  the  consolidation  of  actions  at  law,  and  have 
never  been  construed  as  applicable  to  suits  in  equity.®^     In  Grant 

53  See  Morrissey  v.  Leddy,  11  Civ.  the  mortgaged  premises  in  his  bill  to 
Proc.  R.  438.  foreclose  his   prior   mortgage, 

54  Roosevelt  v.  Ellithorp,  10  Paige,  55  Sherman  v.  Foster,  158  N.  Y. 
415.     Wherein  it  was  said  that  where  587 ;  53  N.  E.  504. 

a  person  is  the  holder  of  two  mort-  56  Pierce  v.  Balkam,  56  Mass.    (2 

gages    upon   the   same    premises   and  (Cush.)    374. 

given  by  the  same  mortgagor  to  the  57  McGowan    v.    Branch   Bank   at 

same    mortgagee,  the  practice  of  the  Mobile,  7  Ala.  823. 

court   of   chancery   does   not   author-  58  Chamberlain    v.    Beck,    68    Ga. 

ize    him    to    file    two    separate    bills  346. 

to  foreclose  such  mortgages  and  that  59  Benton  v.  Bamet,  59  N.  H.  249. 

it    was    the    settled    practice    of    the  60  Code  of  Civ.  Pro.  §  817. 

court   for   the    complainant   to    state  61  See  2  Wait's  Pr.  555. 

all  of  his  junior  incumbrances  upon 
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V.  Spencer  (not  reported  except  by  memorandum  in  Voorhies' 
Code,  p.  336,  §  e),  it  was  said  that  actions  of  foreclosure  will  not 
be  consolidated  under  any  circumstances,  and  a  motion  to  con- 
solidate two  foreclosure  suits  was  denied  by  Davies,  J.,  with 
costs  in  both  suits.  This  rule  has  also  been  declared  in  Beach 
V.  RiMggles  (6  Abb.  E".  C.  69),  and  in  Kipp  v.  Delamater  (58 
How.  Pr.  183). 

In  two  actions  brought  to  foreclose  two  mortgages  on  separate 
adjoining  parcels  of  land,  both  of  which  were  executed  on  the 
same  day  by  the  defendants  to  the  plaintiff,  and  the  parties  were 
the  same,  and  the  defense  identical,  it  was  held  that  the  actions 
could  not  be  consolidated.®^ 

§  833.  Joinder  of  foreclosure  action  and  separate  cause  of  action. 

— The  joinder  in  the  same  complaint  of  two  causes  of  action,  one 
at  law  to  secure  a  personal  judgment  on  a  bond  secured  by  a 
mortgage  and  the  other  in  equity  to  procure  the  sale  of  the  land 
covered  by  the  mortgage  given  to  secure  the  same  debt  and  the 
application  of  the  proceeds  thereon  is  not  permissible.®^  And  a 
joinder  of  an  ordinary  foreclosure  action  with  an  action  for 
breach  of  covenant  by  a  third  party  to  build  as  further  security  is 
improper  and  demurrable.®* 

Where  a  third  party  who  has  committed  waste  upon  the  mort- 
gaged premises  was  made  a  party  to  the  action  of  foreclosure,  the 
plaintiff  in  that  action  was  not  bound  to  assert  a  claim  founded 
in  tort  against  the  defendant  for  maliciously  impairing  the  se- 
curity. He  had  a  right  to  wait  and  see  whether  the  proceeds  of 
the  foreclosure  would  satisfy  the  debt.  A  plaintiff  is  never  re- 
quired to  join  actions  in  tort  and  on  contract  under  a  penalty  of 
forfeiture  of  either  right  of  action.®^ 

Where  a  grantee  of  mortgaged  lands  assumes  the  payments  of 
taxes  and  assessments  due  or  to  become  due,  and  the  second  mort- 
gagee, in  consideration  thereof,  agrees  not  to  foreclose  unless  de- 
fault is  made  in  the  payments  provided  for  in  the  agreement,  or 
unless  the  first  mortgagee  should  start  foreclosure,  and  the  grantee 

62  Selkirk  v.  Wood,  9  Civ.  Pro.  tate  Co.  v.  King,  58  Misc.  E.  69;  110 
Eep.  141.  N.  Y.  Supp.  231. 

63  Dudley  v.  Congregation  of  the  64  Olim  v.  Arendt,  35  App.  Div. 
Third   Order  of  St.   Francis,    138   N.  529;  54  N.  Y.  Supp.  820. 

y.  451;  34  N.  E.  281;  City  Real  Es-  65  Morgan    v.    Waters,    122    App. 

Div.  340;   106  N.  Y.  Supp.  882. 
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fails  to  pay  the  taxes  as  he  agreed,  the  second  mortgagee  is  not 
put  to  his  election  but  may  both  sue  on  his  contract  and  fore- 
close.*"' 

Where  there  is  a  single  cause  of  action  a  demand  for  mul- 
tiplicity of  relief  is  not  ground  for  demurrer  because  of  improper 
joinder  of  actions,  as  the  cause  alleged  and  the  relief  asked  are 
separate  matters.^'^ 

§  834.  Foreclosure  by  prior  mortgagee  no  bar  to  foreclosure  by 
junior  mortgagee. — ^Where  premises  are  incumbered  with  two 
mortgages,  and  a  foreclosure  is  brought  upon  the  first  to  which 
the  holder  of  the  junior  incumbrance  is  a  party,  it  will  ordinarily 
be  unnecessary  for  him  to  do  more  than  to  appear  and  wait  until 
a  surplus  is  created  by  the  sale  of  the  property  in  the  action  al- 
ready pending.  But  in  some  cases  this  will  not  be  sufBcient.  In 
BanJcin  v.  Reformed  Protestant  Dutch  Church  (1  Edw.  Ch.  20), 
a  first  mortgage  was  foreclosed  for  default  in  payment  of  interest. 
The  mortgagor  paid  the  arrears  of  interest  and  costs,  and  a  sale  was 
stayed  under  2  R.  S.  192,  193.  A  defendant  who  was  the  owner 
of  a  second  mortgage,  petitioned  for  a  sale,  showing  that  his  mort- 
gage was  due,  and  asking  for  a  reference  to  take  an  account  of  the 
moneys  due  him.  It  was  held  by  MoCouw,  V.  C,  that  it  was 
not  safe  to  proceed  on  said  petition ;  that  the  defendant  might  file 
a  supplemental  bill  setting  forth  the  original  bill  and  decree,  and 
praying  for  permission  to  move  the  latter  and  be  paid,  after  the 
first  mortgage  is  satisfied,  his  amount  and  costs,  and  that  he  might 
thus  connect  his  proceedings  with  the  original  bill  without  dan- 
ger from  an  objection  that  another  suit  was  pending  in  relation 
to  the  same  matter.  In  Bache  v.  Purcell  (51  How.  270,  afii'd  6 
Hun,  518),  a  judgment  of  foreclosure  and  sale  was  entered  in 
an  action  upon  a  first  mortgage,  and  the  mortgagor  stayed  pro- 
ceedings by  taking  an  appeal  and  giving  security.  The  owner  of 
the  second  mortgage  then  commenced  an  action  to  foreclose,  and 
was  met  by  an  answer  setting  up  the  previous  judgment  as  a 
bar,  he  having  been  a  party  to  that  action.  It  was  held  that  while 
the  equity  of  redemption  remained  in  the  mortgagor  or  the  ovraier 
of  the  fee,  there  was  no  reason  for  holding  that  a  decree  upon  a 

66  Cook  V.  Adams,   32   App.   Div.  67  Gotthelf,  v.   Shapiro,   136  App. 

385;  53  N.  Y.  Supp.  120.  Div.  1;  120  N.  Y.  Supp.  210. 
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first  mortgage  ipso  facto  operated  as  a  bar  to  present  proceedings 
to  enforce  junior  mortgages  or  judgments.®^ 

A  junior  mortgagee  may  commence  an  action  to  foreclose  his 
lien  notwitlistanding  the  pendency  of  an  action  to  foreclose  a  prior 
mortgage  upon  the  same  property.®^  Where  the  holder  of  a 
first  mortgage  forecloses  it  and  becomes  the  purchaser  at  the  sale 
but  fails  to  make  the  assignee  of  a  second  mortgage,  whose  as- 
signment is  of  record,  a  party  to  such  action  of  foreclosure,  the 
assignee  of  the  second  mortgage  is  entitled  to  foreclose  his  mort- 
gage, and  this  remedy  is  not  limited  to  an  action  to  redeem  the 
premises. ''*' 

THE    PLEADINGS. 

§  835.  Complaint. — The  complaint  in  an  action  to  foreclose  a 
mortgage  is  governed  by  the  general  rules  applicable  to  actions 
under  the  Code.  It  should  contain  a  plain  and  concise  statement 
of  the  facts  eonstitutiong  the  cause  of  action,  without  unnecessary 
repetition.''^     Matters  of  defense  need  not  be  alleged.''^ 

A  plaintiff  suing  to  foreclose  a  mortgage  must  prove  his 
ownership  of  the  bond  and  mortgage  in  order  to  recover,''^  and 
if  it  be  in  a  particular  capacity  or  character  only  that  he  is  au- 
thorized by  law  to  proceed,  then  that  he  clothes  himself  with  that 
character.  And  where  there  is  too  much  doubt  as  to  the  right 
of  a  complainant  to  receive  a  mortgage  debt,  to  permit  the  cause 
to  proceed  to  a  decree,  until  others  are  made  parties  to  the  suit, 
and  their  rights  or  claims  can  be  fairly  presented  to  the  court, 
an  order  may  be  made  that  the  cause  stand  over  with  liberty  to 
the  complainant  to  amend  his  bill,  by  adding  such  persons  as 
parties.'* 

It  is  not  necessary  to  allege  in  the  complaint,  the  indebtedness 
for  which  the  bond  and  mortgage  were  given,  and,  if  alleged,  it 
will  not  have  to  be  proved.     It  is  only  necessary  to  show  the  exe- 

68  See  also  Mayer  v.  Burr,  133  len,  11  Hun,  29;  Ross  v.  Boardman, 
App.  Div.  604;  118  N.  Y.  Supp.  203;       22  Hun,  527. 

Wendell    v.    Wendell,    3    Paige,    509,  71  Code  of  Civ.  Pro.  §  481. 

where     only     one     action     was     held  72  Seymour  v.  McKinstry,   106  N. 

proper.  Y.  230;   12  N.  E.  348;  14  N.  E.  94. 

69  Daily  v.  Kingdon,  41  How.  Pr.  73  Fox  v.  Bambridge,  151  App. 
22.  Div.  510. 

70Bigelow  v.  Daval,  62  Hun.  245;  74  Kortright  v.  Smith,  3  Edw.  Ch. 

16  N.  y.  Supp.  646,  following  Walsh  402,  citing  Hunter  v.  Hallett,  1  Edw. 

V.    Rutgers    Fire    Ins.    Co.,    13    Abb.  Ch.  288. 
Pr.  33,  and  criticising  Salmon  v.  Al- 
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cution  of  the  bond  and  mortgage.''®  Nor  need  it  be  alleged  that 
the  mortgage  was  given  for  value.''® 

The  bond  and  mortgage  should  be  correctly  described,  though  a 
mere  technical  variance  will  be  disregarded.'''' 

A  complaint  which  alleges  the  mortgage  was  given  as  collateral 
to  a  bond,  but  which  does  not  state  the  amount  or  terms  of  the 
bond,  or  that  it  is  due,  or  that  there  has  ever  been  any  default  in 
its  payment,  is  demurrable,  although  it  does  allege  that  the  mort- 
gage has  become  due  and  has  not  been  paid,''*  and  where  a  com- 
plaint alleges  that  a  mortgage  was  assigned  to  the  plaintiff  but 
fails  to  allege  that  the  bond  to  which  the  mortgage  was  collateral 
was  also  assigned  to  him,  a  demurrer  interposed  by  a  subsequent 
lienor  on  the  ground  that  the  complaint  does  not  state  facts  suf- 
ficient to  constitute  a  cause  of  action,  is  not  frivolous.'^  The 
complaint  itself,  in  such  a  case,  is  frivolous,  as  the  mortgage  is 
a  mere  incident  to  the  debt  and  an  assignment  thereof  does  not 
pass  the  debt.®" 

If  a  mortgage  be  payable  on  demand,  it  is  due  at  once,  and  no 
demand  need  be  made  or  alleged.*^ 

When  no  time  of  payment  is  specified  the  mortgage  may  be 
foreclosed  at  any  time.*^ 

It  is  not  necessary  to  allege  title  in  the  mortgagor,  for  he  is 
estopped  as  to  title,  and  the  only  purpose  of  the  action  is  fore- 
closure.®^ 

In    action    hy    eaoecutor's    capacity  gagee's    estate    were    issued    to    the 

sufficiently    shovm.     See    Brenner    v.  plaintiff's    predecessor    is    admissible. 

MeMahon,  20  App.  Div.  3;  46  N.  Y.  Ward  v.  Bronson,  126  App.  Div.  508; 

Supp.  643.  110  N.  Y.  Supp.  335. 

A  complaint  seeking  to  foreclose  a  75  Day  v.   Perkins,   2    Sandf.   Ch. 

mortgage  on  lands  which,  alleges  that  359. 

the  mortgagee  died  at  a  specified  date  76    Oliphant  v.  Burns,   146  N.  Y. 

leaving  one  H.   her  only  heir-at-law  218;  40  N.  E.  980. 

and     next-of-kin,     who     became     the  77  Harvey  v.  Truby,  62  App.  Div. 

owner  of   said  mortgage  "by  inher-  503;    71  N.  Y.   Supp.  86;   Hadley  v. 

itence,"   and   that   the   said   H.    died  Chapin,  11  Paige,  245. 

leaving  a  will  duly  admitted  to  pro-  78  Harvey  v.  Truby,  62  App.  Div. 

bate    by   which    he    bequeathed    said  503;   71  N.  Y.  Supp.  86. 

mortgage  to  a  person  named  as  ex-  79  Manne  v.  Carlson,  49  App.  Div. 

ecutrix,  who  assigned  the  same  to  the  276 ;  63  N.  Y.  Supp.  162. 

plaintiff,  sufficiently  states  the  plain-  80  Smith    v.    Thomson,    118    App. 

tiff's   title,   although   the  use  of  the  Div.  6;   103  N.  Y.  Supp.  336. 

word  "  inheritence  "  be  inartificial.  81  Gillett  v.  Balcom,  6  Barb.  370. 

Under    such   complaint   proof   that  82  Wright  v.  Shumway,  1  Biss.  23. 

letters  of  administration  on  the  mort-  83  Shed  v.  Garfield,  5  Vt.  39. 
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In  foreclosing  a  mortgage  executed  by  an  executor,  as  such,  tlie 
defendants  being  the  executor  and  his  grantees,  there  is  no  neces- 
sity for  alleging  that  he  had  authority  to  make  the  mortgage.^* 

Where  a  complaint  asks  for  a  judgment  against  executors  as 
individuals,  but  makes  no  demand  for  relief  against  them  in  their 
representative  capacity,  it  is  not  subject  to  demurrer  as  not 
stating  a  cause  of  action  against  them  in  such  capacity.^^ 

The  complaint  should  set  out  all  assignments.  A  mere  allega- 
tion that  "  the  plaintiff,  by  several  mesne  assignments,  is  the 
owner  and  holder  of  the  bond. and  mortgage,"  is  an  averment  of 
a  conclusion  of  law  and  is  not  sufficient.*® 

But  a  complaint  in  a  suit  to  foreclose  a  mortgage  will  be 
sustained  on  demurrer  where  in  substance  it  alleges  that  the  bond 
and  mortgage  were  given  by  the  defendant  to  the  plaintiff's  as- 
signor to  secure  the  payment  of  certain  notes,  which  in  their  turn 
were  given  to  secure  the  payment  of  certain  judgments  recovered 
by  the  assignor  against  the  defendant,  and  that  the  agreement, 
notes,  bond  and  mortgage  together  with  the  moneys  due  or  to 
grow  due  thereon,  or  thereunder,  were  assigned  to  the  plaintiff.*^ 

An  allegation  that  one  who  had  acquired  the  premises  from 
the  mortgagor  orally  agreed  with  the  latter  to  assume  and  did 
assume  the  payment  of  the  mortgage  "  and  thereby  and  other- 
wise became  legally  and  equitably  bound  to  the  grantor  and  to 
the  mortgagee  to  pay  the  same  "  is  sufficient.*® 

It  is  proper  to  allege  that  the  mortgage  was  recorded  and  to 
specify  the  time  and  place  of  record,  though  this  is  not  absolutely 
necessary.*^  It  is  not  necessary  against  the  mortgagor,  for  he 
is  concluded  without  the  record ;  ^^  nor  against  a  purchaser  from 
the  mortgagor,  for  if  he  purchased  without  notice,  that  is  a  mat- 
ter of  defense.®^  It  is  not  necessary  to  allege  that  an  assignment 
was   recorded,    for   recording  is  not   essential   to    its   validity.®^ 

84  Skelton  v.  Scott,  18  Hun,  375.  89  Scarry  v.  Eldridge,  63  Ind.  44. 

85  01in  V.  Arendt,  26  Misc.  E.  488;  90  Faulkner  v.  Overturf,  49  Ind. 
57  N.  Y.  Supp.  473.                                      265;  Perdue  v.  Aldridge,  19  Ind.  290. 

86Eose  V.  Meyer,   1  How.  Pr.  N.  91  Seymour  v.  McKinstry,   106  N. 

S.  274;   7  N.  Y.  Civ.  Pro.  Rep.  219;  Y.  230;   12  N.  E.  348;    14  N.  E.  94; 

Thomas    v.    Desmond,    12    How.    Pr.  Gallatian    v.     Cunningham,     8     Cow. 

321.  361,  374;    contra,  Hiatt  v.   Eenk,   64 

87  Williams  v.   Cornell,    137   App.  Ind.  590. 

Div.  795 ;  122  N.  Y.  Supp.  670.  92  Fryer  v.  Eockefeller,  63  N.  Y. 

88  Wager  v.  Link,  150  N.  Y.  549;      268. 
44  N,  E.  1103. 
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Nor  is  it  necessary  to  allege  that  the  recording  tax  upon  the 
mortgage  has  been  paid.'® 

The  foreclosure  of  a  mortgage  is  a  single  cause  of  action,  how- 
ever many  notes  or  installments  it  secures.®* 

Where  a  trust  mortgage  recognizes  two  clases  of  creditors,  first 
the  creditors  of  a  former  owner  of  the  mortgaged  premises  who 
transferred  the  same  to  the  mortgagors,  and,  second,  persons  sub- 
sequently advancing  money  to  the  mortgagors,  and  provides  that 
on  default  the  trustee  shall  enforce  the  mortgage  on  a  written  re- 
quest signed  by  a  majority  in  amount  of  the  holders  of  the 
former  class  of  claims,  a  complaint  in  an  action  to  foreclose, 
bought  by  only  one  of  that  class  of  creditors,  does  not  state  a 
cause  of  action  when  it  fails  to  allege  that  a  request  to  sue  was 
made  to  the  trustee  by  persons  holding  a  majority  in  amount  of 
the  claims  secured.®^ 

Where  leave  of  court  required  by  the  Code  of  Civil  Pro- 
cedure,®® is  essential  to  the  maintenance  of  an  action  a  complaint 
which  does  not  allege  leave  of  court  does  not  state  a  cause  of 
action.®^ 

§  836.  Allegation  as  to  proceedings  at  law. — The  Code  requires 
that  "  the  complaint  in  an  action  to  foreclose  a  mortgage  upon 
real  property,  must  state,  whether  any  other  action  has  been 
brought  to  recover  any  part  of  the  mortgage  debt,  and,  if  so, 
whether  any  part  thereof  has  been  collected."  ^ 

"  Where  final  judgment  for  the  plaintiff  has  been  rendered, 
in  an  action  to  recover  any  part  of  the  mortgage  debt,  ah  action 
shall  not  be  commenced  or  maintained  to  foreclose  the  mortgage, 
unless  an  execution  against  the  property  of  the  defendant  has 
been  issued,  upon  the  judgment,  to  the  sheriff  of  the  county  where 
he  resides,  if  he  resides  within  the  State,  or,  if  he  resides  without 
the  State,  to  the  sheriff  of  the  county  where  the  judgment  roll 
is  filed ;  and  has  been  returnted  wholly  or  partly  unsatisfied."  ^ 

93  Moore  v.  Lindsay,  61  Misc.  R.  97Eobert  v.  ICidansky,  111  App. 
176;  114  N.  Y.  Supp.  684.                           Div.  475;   97  N.  Y.  Supp.  913,  affi'd 

94  Harmon   v.    Hilliard,    101    Ind.       188  N.  Y.  638;  81  N.  E.  1174. 

310.  1  Code  of  Civ.  Pro.  §  1629;  Lovett 

95  Allen  v.  Pierson,  113  App.  Dit.  v.  German  Reformed  Church,  12 
586;   100  N.  Y.  Supp.  451,  affi'd  186      Barb.  67. 

N.  Y.  546;  79  N.  E.  1100.  2  Code  of  Civ.  Pro.  §  1630. 

96  §  1628. 
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§  837.  Allegations  as  to  defendants. — It  is  necessary  that  the 
plaintiff  should  show  that  all  of  the  defendants  have  some  interest 
in  the  equity  of  redemption  which  makes  them  proper  parties 
to  the  action,  but  this  may  be  sufficiently  done  by  a  general  al- 
legation that  the  defendants  who  may  be  designated  have,  or 
claim  to  have,  some  interest  in  or  lien  upon  the  mortgaged 
premises,  which,  if  any,  is  subsequent  to  the  plaintiff's  mort- 
gage.* It  will  not  be  material  that  the  interests  of  the  de- 
fendants are  in  separate  portions  of  the  property  or  that  some 
relief  is  asked  for,  that  does  not  affect  them  all.* 

Where  a  person  executes  a  mortgage  upon  premises  which  he 
has  previously  contracted  to  sell  to  another,  the  mortgagees  should 
not  make  such  purchaser  a  party  to  the  foreclosure  action  on  the 
false  allegation  that  he  has  acquired  an  interest  in  the  premises 
subsequent  to  their  mortgage.  The  proper  course  is  held  to 
be  the  giving  him  a  notice  of  their  rights,  as  mortgagees,  to  the 
unpaid  purchase  money  upon  the  contract,  so  that  he  will  not  pay 
it  to  the  mortgagor  and  then  to  proceed  to  file  the  bill  against 
such  mortgagor  to  foreclose  the  mortgage.^ 

§  838.  The  prayer  for  judgment  should  be  for  all  the  relief  the 
plaintiff  considers  himself  entitled  to,  and  a  personal  judgment 
cannot  be  granted  against  a  defendant  who  does  not  appear,  unless 
it  be  asked  for  in  the  complaint.® 

§  839.  Supplemental  complaint  amendment. — If  an  action  be 
commenced  for  the  foreclosure  of  a  mortgage,  on  the  ground  of 
non-payment  of  an  installment  of  principal  or  interest,  and  sub- 
sequent to  the  commencement  of  the  action,  the  whole  amount 
becomes  due,  the  plaintiff  may,  by  supplemental  complaint,  pro- 
ceed in  the  action  for  the  full  sum.^  This  will  not  be  the  case 
if  nothing  was  due  at  the  time  of  the  commencement  of  the  ac- 

3Douw  V.  Keay,  16  Misc.  E.  192;  Wells    v.    Hydraulic    Co.,    30    Conn. 

38  N.  Y.  Supp.  994;  Drury  v.  Clark,  316;    Waters   v.   Hubbard,   44   Conn. 

16  How.  Pr.  424;   Frost  v.  Koon,  30  340. 

N.  Y.  428,  448;   Aldrich  v.  Lapham,  5  Bank    of    Orleans    v.    Flagg,     3 

6  How.  Pr.  129;  1  Code  R.  N.  S.  408.  Barb.  Ch.  316. 

See  also  Woodworth  v.  Zimmerman,  6  Simonson  v.  Blake,  20  How.  Pr. 

92  Ala.  349;   Ulrich  v.  Drischell,  88  484;     12    Abb.    331;     Bullwinker    v. 

Ind.    354;     Clay    v.    Hildebrand,    34  Eyker,  12  Abb.  311;   French  v.  New, 

Kans.  694;   9  Pac.  466.  20  Barb.  484. 

4  Bank    v.    Bacharach,    46    Conn.  7  Malcolm  v.  Allen,  49  N.  Y.  448. 
513;  Mix  V.  Hotchkiss,  14  Conn.  32; 
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tion,  since  a  cause  of  action  cannot  be  created  by  a  supplemental 
complaint.*  But  if  the  original  complaint  shows  facts  entitling 
the  plaintiff  to  some  relief,  he  may  show,  by  supplemental  com- 
plaint, that  facts  have  since  transpired  which  entitle  him  to 
further  relief.* 

An  order  of  General  Term  reversing  an  order  of  Special  Term 
allowing  a  complaint  in  an  action  to  foreclose  a  mortgage  to  be 
amended  by  setting  forth  an  omission  by  mistake  of  land  in- 
tended to  be  covered  by  the  mortgage,  and  asking  for  a  reforma- 
tion of  the  mortgage,  is  not  reviewable  in  the  Court  of  Appeals; 
it  is  a  matter  in  the  discretion  of  the  court  below.-'" 

§  840.  Verification  of  complaint — An  action  to  enforce  a  bond 
and  mortgage  by  foreclosure  and  sale  under  the  statute,  is  not 
an  action  upon  a  written  instrument  for  the  payment  of  money 
only,  but  upon  an  instrument  for  the  payment  of  money  and 
providing  for  a  sale  of  the  defendant's  property  in  case  of  default. 
For  this  reason,  a  complaint  in  such  an  action  cannot  properly  be 
verified  by  the  attorney,  simply  because  the  bond  is  in  his  pos- 
session.'^ In  a  case  where  a  verification  was  thus  made,  an 
unverified  answer  was  held  to  be  proper.  ^^ 

§  841.  Notice  of  no  personal  claim. — "Where  a  personal  claim 
is  not  made  against  a  defendant,  a  notice,  subscribed  by  the 
plaintiff's  attorney,  setting  forth  the  general  object  of  the  action, 
a  brief  description  of  the  property  affected  by  it,  if  it  affects 
specific  real  or  personal  property,  and  that  a  personal  claim  is 
not  made  against  him,  may  be  served  with  the  summons.  If 
the  defendant  so  served  unreasonably  defends  the  action,  costs 
may  be  awarded  against  him."  ^^ 

It  is  not  necessary  to  serve  this  notice,  even  if  the  complaint 
be  not  served,  except  for  the  purpose  of  saving  costs.-'* 

This  provision  of  the  Code  does  not  deprive  the  court  of  the 
power  in  equity  cases  to  award  costs  for  unreasonably  defending, 

8  McCollough    V.    Colby,    4    Boaw.  1 1  Code  of  Civ.  Pro.  §  525. 

603;  Candler  v.  Pettit,  1  Paige,  168;  12  Peyser   v.   McCormack,   7   Hun, 

Stilwell  V.  Van  Epps,  1  Paige,  615.  300. 

9  Candler  v.  Pettit,  1  Paige,   168;  13  Code  of  Civ.  Pro.  §  423. 
Hasbrouck  v.  Shuster,  4  Barb.  285;  14  Gallagher    v.    Egan,    2    Sandf. 
Bostwick  V.  Menck,  8  Abb.  N.  S.  169.  742. 

10  Sprague  v.  Cochran,  144  N.  Y. 
104;  38  N.  B.  1000. 
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against  defendants  upon  whom  a  copy  of  the  complaint,  but  no 
such  notice,  has  been  served,  and,  since  the  complaint  furnishes 
the  necessary  information  to  the  defendant  more  fully  than  the 
notice,  which  is  nothing  more  than  an  abstract  of  it,  it  is  not 
necessary  to  serve  the  notice  in  case  a  copy  of  the  complaint  is 
served  with  the  summons.  ^^ 

§  842.  Death  of  parties  pending  action  to  foreclose. — ^Where  the 
plaintiff,  or  any  of  the  defendants  in  the  action,  die  before  the 
rendition  of  judgment,  it  should  be  revived  and  continued  in 
the  name  of  their  representatives ;  ^^  otherwise  the  judgment  en- 
tered in  the  name  of  the  plaintiff  and  the  purchasers'  title  are 
void,^'^  but  if  any  of  the  parties  die  after  judgment,  no  revivor  is 
necessary  in  order  that  a  sale  may  be  made.-^^ 

Where  a  mortgagor  dies,  pending  the  action  to  foreclose,  and 
his  infant  children  are  brought  in  under  an  order  authorizing 
an  amendment  of  the  summons  and  complaint  "  by  adding  ad- 
ditional parties  defendant  hereto,"  the  order  though  somewhat 
indefinite,  is  valid  and  the  infants  are  bound.  ^^ 

It  has  been  held  that  where  a  non-resident  mortgagor  has  been 
duly  served  by  publication,  his  death  before  decree  will  not 
prevent  a  purchaser  from  acquiring  a  valid  title.^" , 

And  an  admitted  prior  mortgagee  not  being  a  necessary  party 
to  a  foreclosure  suit,  if  he  dies  or  his  interest  devolves  on  an- 
other pending  the  action,  the  proceedings  may  go  on  without 
reviving  or  continuing  them  against  his  successor.  ^^ 

In  an  action  to  foreclose  a  mortgage,  a  notice  of  lis  pendens 
was  filed;  the  mortgagee  conveyed  the  mortgaged  premises  and 
died;  the  action  was  then  revived  by  making  the  mortgagor's 
administrator,  who  was  also  his  grantee,  a  party.  It  was  held 
that  the  grantee  was  bound,  under  section  1671  of  the  Code,  by 

15  O'Hara  v.  Brophy,  24  How.  Pr,  19  Steinhardt  v.  Baker,  20  Misc. 
379.  R.  470;  46  N.  Y.  Supp.  707,  affi'd  25 

16  Gerry  v.  Post,  13  How.  Pr.  118;  App.  Div.  197;  49  N.  Y.  Supp.  357, 
Code  of  Civ.  Pro.  §  758.  affi'd  163  N.  Y.  410;  57  N.  E.  629. 

17  Gerry  v.  Post,  13  How.  Pr.  118.  20  Fraser  v.  Prather,  1  MacArthur 

18  Wing  V.  De  La  Rionda,  125  N.  (D.  C.)  206;  Voorhees  v.  Bank,  etc., 
Y.    678;    25    N.    E.    1064;    Lynde   v.  10.  Peters  (U.S.)  449. 

O'Donnell,  21  How.  Pr.  34;    12  Abb.  21  Hancock  v.  Hancock,  22  N.  Y. 

286;  Wasson  v.  Hoff,  27  Misc.  R.  55;       568. 
57  N.  Y.  Supp.  953;  30  Civ.  Proc.  R. 
89. 
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all  of  the  proceedings  after  the  filing  of  the  lis  pendens  and  a 
purchaser  was  compelled  to  take  title.  ^^^ 

Section  763  of  the  Code  of  Civil  Procedure  provides  that  "  if 
either  party  to  an  action  dies,  after  an  accepted  offer  to  allow 
judgment  to  be  taken,  or  after  a  verdict,  report,  or  decision, 
or  an  interlocutory  judgment,  but  before  final  judgment  is  en- 
tered, the  court  must  enter  final  judgment,  in  the  names  of  the 
original  parties,  unless  the  offer,  verdict,  report,  Or  decision, 
or  the  interlocutory  judgment  is  set  aside."  The  report  of  a 
referee  appointed  to  compute,  to  take  proof,  etc.,  is  not  the  re- 
port meant  by  this  section,  but  that  provision  of  the  statute  con- 
templates a  decision  by  a  referee  which  determines  the  rights  of 
the  parties  to  a  controversy  as  they  would  be  determined  by  a 
verdict,  decision  of  a  judge,  or  interlocutory  judgment.^^  So, 
where  the  plaintiff  died  after  the  report  of  a  referee  appointed 
•"  to  compute  the  amount  due  to  the  plaintiff  for  principal  and 
interest  upon  the  bond  and  mortgage  set  forth  in  plaintiff's  com- 
plaint, and  also  to  take  proof  of  the  facts  and  circumstance  stated 
in  the  complaint,  and  to  examine  plaintiff  or  his  agent  on  oath  as 
to  any  payments  which  have  been  made,"  and  thereafter  final 
judgment  was  entered  upon  the  motion  of  plaintiff's  attorney 
of  record,  it  was  held  that  the  practice  was  irregular,  and  that 
the  action  should  have  been  revived  before  entering  the  judg- 
ment.^* 

A  suit  to  foreclose  a  mortgage,  commenced  by  a  testator,  in 
his  lifetime,  against  the  mortgagor,  who  is  appointed  one  of  the 
executors  of  his  will,  and  which  suit  is  pending  at  the  death  of 
the  testator,  does  not  abate  by  his  death  but  survives  to  his 
personal  representatives.^^ 

There  is  no  power  in  the  court  to  amend  a  judgment  of  fore- 
closure nunc  pro  tunc  as  of  a  date  prior  to  the  death  of  a  de- 
fendant guarantor  of  the  mortgage  debt  so  as  to  charge  that 
•defendant  with  deficiency,  even  though  he  was  in  default  for 
failure  to  answer.^®     The  liberal  provisions  of  our  Code  relating 

22Weyh  v.  Boy  Ian,  62  How.  Pr.  Griswold,  21  Hun,  509;  Harrison  v. 
397,  affi'd  63  How.  Pr.  72.  Simons,   3    Edw.    Ch.    394;    Hays   v. 

23  Grant    v.    Griswold,    21    Hun,      ,Thomae,  56  N".  Y.  521. 

509.  25  McGregor   v.   McGregor,    35   N. 

24  Smith  v.   Joyce,    11    Civ.   Proc.      Y.  218. 

Kep.  257;  25  W.J)ig.  106;  Grant  v.  26  Grant    v.    Griswold,    21    Hun, 
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to  amendments  permit  almost  any  amendment  in  furtherance  of 
justice,  but  they  do  not  permit  new  judgments  against  the  dead 
except  in  the  cases  where  the  merits  of  the  controversy  have  been 
substantially  determined  during  the  lifetime  of  the  parties  af- 
fected. And  such  relief,  if  desired,  is  subject  to  the  discretion 
of  the  court,  and  must  be  promptly  asked  for.^''^ 

§  843.  Change  of  parties  pending  action Where  a  reference 

is  ordered  to  ascertain  the  amount  due  on  a  judgment  of  fore- 
closure, there  is  no  necessity  for  a  change  of  parties  in  conse- 
quence of  an  assignment  of  the  decree,  whether  made  before  or 
after  the  order  of  reference,  as  this  is  a  collateral  inquiry  and 
not  a  trial  of  an  issue  formed  by  the  pleadings.^® 

Where  one  plaintiff  is  substituted  for  another,  particularly 
where  the  person  who  is  thus  substituted  was  originally  a  de- 
fendant, and  had  no  identity  with  the  action  as  it  was  instituted, 
the  order  for  such  substitution  should  not  be  made  except  upon 
notice  to  all  of  the  defendants,  including  those  who  did  not 
appear.^  ^ 

§  844.  Examination  of  plaintiff  before  trial. — On  the  foreclosure 
of  a  mortgage  the  defendant  is  not  entitled  to  examine  the  plain- 
tiff before  trial  respecting  an  alleged  agreement  that  the  yearly 
interest  was  to  be  added  to  the  principal,  where  it  is  apparent , 
that  his  purpose  is  merely  to  discover  the  plaintiff's  evidence  and 
not  to  elicit  testimony  to  establish  a  defense.*^ 

§  845.  Survey  of  the  property — "  If  the  court,  in  which  an  ac- 
tion relating  to  real  property  is  pending,  is  satisfied  that  a  survey 
of  any  of  the  property,  in  the  possession  of  either  party,  or  of  a 
boundary  line  between  the  parties,  or  between  the  property  of 
either  of  them,  and  of  another  person,  is  necessary  or  expedient, 
to  enable  either  party  to  prepare  a  pleading,  or  prepare  for  trial, 
or  for  any  other  proceeding  in  the  action,  it  may,  upon  the  ap- 
plication of  either  party,  upon  notice  to  the  party  in  possession, 
make  an  order,  granting  to  the  applicant  leave  to  enter  upon 
that  party's  property  to  make  such   a  survey"  ^^ 

509;  82  N.  Y.  569;  Code  of  Civ.  Pro.  29  McLean   v.   Tompkins,    18   Abb. 

§    765;     Livingston    v.    Eendell,    59  24. 

Barb.  493.  30  Rueaens     v.     Arkenburgh,     136 

27  Grant    v.    Griswold,    82    N.    Y.  App.  Div.  653;   121  N.  Y.  Supp.  353. 

569.  31  Code  of  Civ.  Pro.  §  1682. 

28Laing  v.  Titus,  18  Abb.  388.  » 
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"  An  order,  made  as  prescribed  in  the  last  section,  must  specify, 
by  a  description  as  definite  as  may  be,  the  property  or  boundary 
line  to  be  surveyed,  and  the  real  property  of  the  adverse  party, 
upon  which  it  is  necessary  to  enter  for  that  purpose.  A  copy 
thereof  must  be  served  on  the  owner  or  occupant  of  that  property 
before  entry  thereon."  ^^ 

"  After  serving  a  copy  of  the  order,  as  prescribed  in  the  last 
section,  the  party  obtaining  it,  his  necessary  surveyors,  servants, 
and  agents,  may  enter,  for  the  purpose  of  making  the  survey, 
upon  the  real  property  described  in  the  order,  and  may  there 
make  the  survey;  but  each  person  so  entering  is  responsible  for 
any  unnecessary  injury  done  by  him;  and  the  party  procuring 
the  order  is  responsible  for  such  an  injury,  done  by  any  person 
so  entering."  ^* 

§  846.  Answer. — ^A  denial  made  on  information  and  belief  can- 
not be  stricken  out  as  shown  for  that  reason.^* 

So,  where  in  a  suit  to  foreclose  a  second  mortgage  the  de- 
fendant alleges  lack  of  knowledge  or  information  sufficient  to 
form  a  belief  as  to  the  plaintiff's  allegation  that  he  has  paid 
moneys  for  taxes  on  the  lands  and  interest  upon  the  prior  mort- 
gage in  order  to  protect  his  lien,  pursuant  to  covenants  in  the 
mortgage,  an  issue  of  fact  is  raised  so  that  the  plaintiff  is  not 
entitled  to  judgment  on  the  pleadings.  Such  allegation  of  lack 
of  knowledge  or  information  is  not  frivolous  or  sham.®^ 

But,  where  facts  alleged  in  a  complaint  are  presumptively 
within  the  knowledge  of  the  defendant,  as  in  the  case  of  personal 
transactions,  or  where  they  are  matters  of  public  record,  that 
form  of  denial  is  not  permitted.*^ 

Thus  a  defendant  in  a  suit  of  foreclosure,  who  in  a  Mrritten 
agreement  with  the  plaintiff  has  admitted  that  the  latter  holds 
a  certain  recorded  bond  and  mortgage  which  is  the  subject  of 
the  foreclosure,  cannot  allege  that  he  has  no  knowledge  or  in- 

32  Code  of  Civ.  Pro.  §  1683.  Co.,   144   App.   Div.    164;    128   N.  Y. 

33  Code  of  Civ.  Pro.  §  1684.  Supp.   791;    Mutual  Life  Ins.   Co.  v. 
34Ginnel     v.     Stayner,     71     App.      Toplitz,  58  App.  Div.  188;   68  N.  Y. 

Div.  540;  75  N.  Y.  Supp.  887;  Alex-  Supp.  680. 

ander  v.  Aronson,  65  App.  Div.  174;  36  Preston    v.     Cuneo,     140     App. 

72  N.  Y.  Supp.   640;    Reese  v.  Wal-  Div.  144;  124  N.  Y.  Supp.  1031.     See 

worth,    61    App.   Div.    64;    69   N.   Y.  White  v.   Gibson,    61   Misc.   K.   436; 

Supp.  1115.  113  N.  Y.  Supp.  983. 
35  Godwin  v.  Liberty-Nassau  Bldg. 


§  847.J       PEACTICE  IN  ACTIONS  TO  FOEECLOSB,  669 

formation  sufficient  to  fo^m  a  belief  as  to  the  truth  of  allega- 
tions of  the  complaint  alleging  the  execution  and  delivery  of 
the  mortgage  and  its  assignment  to  the  plaintiff.  Such  denials 
are  frivolous.^''  In  an  action  to  foreclose  a  mortgage  where  the 
complaint  alleges  the  simultaneous  execution  of  two  other  mort- 
gages with  the  understanding  that  none  of  the  three  should  have 
preference  over  the  others,  which  allegation  is  denied  by  one  of 
the  mortgagees  in  her  answer,  which  asserts  that  her  incumbrance 
is  a  prior  lien,  the  failure  of  the  plaintiff  to  reply  does  not  admit 
the  averments  of  the  answer,  which  are  in  contradiction  of  the 
complaint,  or  entitle  the  answering  mortgagee  to  judgment,  but 
ohe  issue  as  to  the  equality  of  .the  mortgages  should  be  tried  and 
the  right  of  all  the  parties  determined,  since  that  issue  is  joined 
by  the  complaint  and  answer.^^ 

•Where  defendants  in  foreclosure  in  their  answer  set  up  claims 
under  a  deed  prior  to  the  mortgage  and  said  claims  are  ad- 
judicated in  their  favor  upon  the  trial,  the  dismissal  of  the 
complaint  cannot  be  sustained  upon  appeal  on  the  ground  that 
rights  under  a  deed  prior  to  mortgage  cannot  be  litigated  in 
foreclosure  actions. 

It  might  be  proper  to  dismiss  the  complaint  on  this  ground  had 
defendants  originally  claimed  they  had  been  improperly  made 
parties  defendant.®^ 

A  defendant,  without  the  service  of  an  answer  by  himself, 
cannot  require  a  determination  of  the  ultimate  rights  of  himself 
and  a  co-defendant  as  between  themselves  on  an  answer  demand- 
ing such  determination  served  on  him  by  such  co-tenant.*" 

And  a  subsequent  lienor  who  is  made  a  party  defendant  has 
no  right  to  require  a  determination  of  the  amount  of  his  claim 
where  he  has  not  served  his  answer  upon  the  other  defendants. 
He  is  relegated  to  the  usual  proceedings  for  the  distribution  of 
the  surplus  moneys,  if  there  are  any.*^ 

PEACTICE    ON    FAILUEE    TO    ANSWEE. 

§  847.  Rules   of   practice — Rule    60   provides   that  if,   in   an 

37  Preston  v.  Cuneo,  140  App.  Div.  40  Knickerbocker  Trust  Co.  v. 
144;   124  N.  Y.  Supp.  1031.                        Oneonta  C.  &  R.  S.  R.  Co.,  188  N.  Y. 

38  Wade    v.    Strever,     166    N.    Y.       38;  8  N.  E.  568. 

251;  59  N.  E.  825.  41  Clement    v.    Congress    Hall,    72 

39Helck  v.  Reinheimer,  105  N.  Y.      Misc.  R.  519;   132  N.  Y.  Supp.   16. 
470;   12  N.  E.  37. 


670  MOETGAGES   OF   REAL   PEOPEETY.  [§  84Y. 

action  to  foreclose  a  mortgage,  the  defendant  fails  to  answer 
within  the  time  allow;ed  for  that  purpose,  or  the  right  of  the 
plaintiff,  as  stated  in  the  complaint,  is  admitted  by  the  answer, 
the  plaintiff  may  have  an  order  referring  it  to  some  suitable  per- 
son as  referee,  to  compute  the  amount  due  to  the  plaintiff,  and 
to  such  of  the  defendants  as  are  prior  incumbrancers  of  the 
mortgaged  premises,  and  to  examine  and  report  whether  the  mort- 
gaged premises  can  be  sold  in  parcels,  if  the  whole  amount  se- 
cured by  the  mortgage  has  not  become  due.  If  the  defendant 
is  an  infant,  and  has  put  in  a  general  answer  by  his  guardian, 
or  if  any  of  the  defendants  are  absentees,  the  order  of  reference 
shall  also  direct  the  person  to  whom  it  is  referred  to  take  proof 
of  the  facts  and  circumstances  stated  in  the  complaint,  and  to 
examine  the  plaintiff  or  his  agent,  on  oath,  as  to  any  payments 
which  have  been  made,  and  to  compute  the  amount  due  on  the 
mortgage,  preparatory  to  the  application  for  judgment  of  fore- 
closure and  sale.*^  When  no  answer  is  put  in  by  the  defendant, 
within  the  time  allowed  for  that  purpose,  or  any  answer  deny- 
ing any  material  facts  of  the  complaint,  the  plaintiff,  after  the 
cause  is  in  readiness  for  trial,  as  to  all  the  defendants,  may 
apply  for  judgment,  at  any  special  term,  upon  due  notice  to 
such  of  the  defendants  as  have  appeared  in  the  action,  and  with- 
out putting  the  cause  on  the  calendar.  The  plaintiff,  in  such 
case,  when  he  moves  for  judgment,  must  show,  by  affidavit  or 
otherwise,  whether  any  of  the  defendants  who  have  not  appeared 
are  absentees;  and,  if  so,  he  must  produce  the  report  as  to  the 
proof  of  the  facts  and  circumstances  stated  in  the  complaint, 
and  of  the  examination  of  the  plaintiff  or  his  agent,  on  oath, 
as  to  any  payments  which  have  been  made.  And  in  all  foreclosure 
cases  the  plaintiff,  when  he  moves  for  judgment,  must  show  by 
affidavit,  or  by  the  certificate  of  the  clerk  of  the  county  in  which 
the  mortgaged  premises  are  situated,  that  a  notice  of  the  pendency 
of  the  action,  containing  the  names  of  the  parties  thereto,  the 
object  of  the  action,  and  a  description  of  the  property  in  that 
county  affected  thereby,  the  date  of  the  mortgage,  and  the 
parties  thereto,  and  the  time  and  place  of  recording  the  same, 
has  been  filed  at  least  twenty  days  before  such  application  for 

42  Boyle  v.  Williams,  72  Ala.  351.      sues   raised   by  pleadings.     Redmond 
This   rule   does   not   relate   in   any      v.  Hughes,  151  App.  Div.  99. 
way  to  the  trial  by  the  court  of  is- 
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judgment,  and  at  or  after  the  time  of  filing  of  the  complaint,  as 
required  by  law.*^ 

Where  one  of  the  defendants  is  served  by  substituted  service 
the  failure  of  a  judgment  of  foreclosure  to  recite  the  taking  of 
proof  of  the  cause  of  actions  set  forth  in  the  complaint  as  required 
by  section  1216  of  the  Code  of  Civil  Procedure,  will  not  of 
itself  raise  an  inference  that  such  proof  has  not  been  taken,  for 
the  presumption  of  regularity  will  prevail  in  the  absence  of  direct 
proof  to  the  contrary.** 

§  848.  Judgment  on  the  pleadings. — The  provision  of  the  Code 
of  Civil  Procedure  that  "  if  either  party  is  entitled  to  judgment 
upon  the  pleadings,  the  court  may  upon  motion  at  any  time  after 
issue  jointed  give  judgment  accordingly "  *®  should  be  given  a 
liberal  construction.  It  is  said  that  the  provision  obviously  con- 
templates that  the  court  shall  award  such  a  judgment  as  either 
party  is  entitled  to  under  the  pleadings,  whether  the  judgment  be 
interlocutory  or  final.*® 

§  849.  Affidavit  on  applsring  for  judgment. — On  applying  for 
judgment  of  foreclosure  and  sale  in  case  of  a  default,  the  fol- 
lowing facts  should  appear  on  the  papers  presented  to  the  court: 

1.  That  the  defendants  have  properly  been  served  with  the 
summons,  or  that  they  have  appeared;  that  the  time  to  answer 
has  expired,  and  that  no  answer  or  demurrer  has  been  received. 

2.  Whether  the  whole  amount  of  the  mortgage  is  or  is  not 
due.« 

3.  Whether  any  of  the  defendants  are  infants  or  absentees.*® 

4.  That  a  proper  notice  of  lis  pendens  had  been  filed  at  least 
twenty  days  before  the  application. 

The  "  affidavit  of  regularity  "  which  was  required  to  be  made 
by  the  solicitor  for  the  complaint,  under  the  practice  in  chancery 
before  the  Code,  is  no  longer  necessary.*® 

43  Rule  60.  See  Kelly  v.  Searing,  in  interlocutory  judgment  appoint- 
4  Abb.  Pr.  354.  ing  a   referee  to   take   proof    of   the 

44  Lauder  v.  Meserole,  148  App.  facts,  examine  the  plaintiff  or  his 
Div.  740.  agent  as  to  any  payments  that  may 

45  §  547.  have  been  made  and  to  compute  the 

46  White   v.    Gibson,    61   Misc,    R.  amount  due. 

436;    113   N.   Y.    Supp.   983,   holding  47  Anonymous,  3  How.  Pr.   158. 

that  under  the  pleadings  under  con-  48  Anonymous,  3  How.  Pr.   158. 

sideration    the    appropriate   relief   to  49  4  Edm.  St.  667,  §  11;  Laws  of 

which  the  plaintiff  was  entitled  was  1840,   c.   342,   as   am'd   by   Laws   of 
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§  850.  Notice  of  application  for  judgment. — If  a  defendant 
gives  notice  of  appearance  in  the  action  before  the  expiration  of 
the  time  for  answering,  he  is  entitled  to  eight  days'  notice  of 
the  time  and  place  of  the  application  to  the  court  for  the  relief 
demanded  in  the  complaint.^"  Upon  the  hearing  of  this  ap- 
plication, the  court  may  either  compute  the  amount  due,  or  refer 
the  computation  to  the  clerk  or  some  other  suitable  person.  ^^ 
Five  days'  notice  of  the  time  and  place  of  making  the  computa- 
tion should  be  given,  and  it  is  provided  "  in  a  case  v^here  an 
application  for  judgment  must  be  made  in  the  court,  the  de- 
fendant may  serve  upon  the  plaintiff's  attorney,  at  any  time 
before  the  application  for  judgment,  a  written  demand  of  notice 
of  the  execution  of  any  reference,  or  writ  of  inquiry,  which  may 
be  granted  upon  the  application.  Such  a  demand  is  not  an  ap- 
pearance in  the  action.  It  must  be  subscribed  by  the  defendant, 
in  person,  or  by  an  attorney  or  agent,  who  must  add  to  his  signa- 
ture, his  ofEce  address,  with  the  particulars,  prescribed  in  section 
417  of  this  act,  concerning  the  office  address  of  the  plaintiff's 
attorney.  Thereupon  at  least  five  days'  notice  of  the  time  and 
place  of  the  execution  of  the  reference,  or  writ  of  inquiry,  must 
be  given  to  the  defendant,  by  service  thereof  upon  the  person, 
whose  name  is  subscribed  to  the  demand,  in  the  manner  pre- 
scribed in  this  act,  for  service  of  a  paper  upon  an  attorney  in  an 
action."  ®^ 

§  851.  Order  of  reference  to  compute If  the  whole  amount  of 

the  mortgage  has  not  become  due,  the  order  of  reference  must 
direct  the  referee  "  to  examine  and  report  whether  the  mortgaged 
premises  can  be  sold  in  parcels."  If  the  defendant  is  an  infant, 
and  has  put  in  a  general  answer  by  his  guardian,  or  if  any  of 
the  defendants  are  absentees,  the  order  of  reference  must  also 
direct  the  person  to  whom  it  is  referred  to  take  proof  of  the 
facts  and  circumstances  stated  in  the  complaint,  and  to  examine 
the  plaintiff  or  his  agent  on  oath  as  to  any  payments  which  have 
been  made,  and  to  compute  the  amount  due  on  the  mortgage  pre- 
paratory to  the  application  for  judgment  of  foreclosure  and  sale.^* 

Where  an  answer  interposed  by  an  infant  alleges  payment  of 

1844,   c.   400.     For  the  requisites   of  51  Kelly  v.  Searing,  4  Abb.  354. 

the     "  affidavit     of    regularity,"     see  52  Code  of  Civ.  Pro.  §  1219. 

Nott  V.  Hill,  6  Paige,  9.  53  Rule  60;  ante,  §  847. 
50  Code  of  Civ.  Pro.  §  1219. 
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part  of  the  amount  due,  the  issue  thus  formed  should  be  tried  by 
the  court  or  by  a  referee  appointed  for  that  purpose,  and  cannot 
be  summarily  disposed  of  under  the  ordinary  reference  under 
the  rule.^* 

§  852.  Report   on   order  of  sale ^When   the  mortgage  covers 

several  lots,  owned  severally  by  different  defendants,  the  referee 
may  be  required  to  ascertain  and  report  the  order  in  vs^hich  the 
sale  should  be  made.^^ 

Where,  in  an  action  to  foreclose  a  mortgage  executed  by  a 
corporation  to  secure  its  bonds,  the  judgment  directs  the  referee 
to  ascertain  and  report  the  amount  due  on  such  bonds,  the  fact 
that  the  referee  did  not  make  his  report  until  after  the  sale  is 
no  ground  for  setting  aside  the  sale  ■where  it  has  been  confirmed 
by  the  court.^® 

§  853.  When  one  defendant  appears  and  makes  default  and  an- 
other defendant  answers,  it  is  not  proper  to  make  any  order  of 
reference  as  against  the  defaulting  defendant,  except  for  the 
purpose  of  computing  the  amount  due,  and  a  judgment  cannot 
be  rendered  against  him  except  upon  application  to  the  court.  In 
such  a  case,  if  the  issues  raised  are  referred,  application  must 
be  made  to  the  court  for  judgment;  after  the  decision  by  the 
referee,  a  judgment  cannot  be  entered  merely  upon  his  report.^'' 

§  854.  When  reference  to  compute  is  improper. — If  the  de- 
fendant answers  and  makes  default  at  the  trial,  the  court  must 
take  an  inquest,  or  the  whole  issue  must  be  referred  and  a  ref- 
erence to  compute  is  not  proper.^  ^ 

The  reference  previous  to  the  hearing  to  compute  the  amount 
due  to  the  mortgagee,  and  to  prior  incumbrancers,  is  only  author- 
ized to  be  made  where  the  rights  of  the  plaintiff,  as  stated  in  the 
complaint,  are  admitted  by  the  answer.  Where  the  defendants, 
therefore,  by  their  answer,  set  up  a  claim  of  priority  which  is 
adverse  to  the  claim  of  the  plaintiff  as  made  by  his  complaint, 
the  referee  is  not  authorized  to  settle  the  question  of  priority. 
If  he  makes  any  report  whatever  on  the  subject  of  such  claim, 

54  Jackson  v.  Reon,  60  How.  Pr.  Bankers  &  Merchants'  Teleg.  Co.,  119 
103.  N.  Y.  15;  23  N.  E.  173. 

55  Bard  v.  Steele,  3  How.  Pr.  110.  57  Cram  v.  Bradford,  4  Abb.  193; 
See  Code  Civ.  Proc.  §  1636.  Hill  v.  McReynolds,  30  Barb.  488. 

56  Farmers'  Loan  &  Trust  Co.  v.  58  Exchange     Fire     Ins.     Co.     v. 

Early,  4  Abb.  N.  C.  78. 
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therefore,  he  should  merely  ascertain  the  amount  due,  upon  the 
supposition  that  the  claim  of  priority  as  made  by  the  answer 
is  well  founded,  leaving  it  for  the  court,  upon  the  hearing,  to  de- 
cide the  question  upon  the  legal  or  equitable  rights  of  the  de- 
fendants, upon  the  facts  stated  in  their  answers.^® 

An  order  for  an  interlocutory  judgment  on  the  pleadings  in 
a  foreclosure  suit  which  is  unauthorized  because  the  pleadings 
raise  an  issue  which  requires  determination  is  not  justified  under 
rule  60  of  the  General  Rules  of  Practice,  because  it  also  orders 
a  compulsory  reference.  That  rule  is  designed  for  the  protec- 
tion of  defendants  who  are  infants  or  absentees  and  not  to  facili- 
tate the  proceedings  of  the  plaintiff.®" 

An  action  for  the  foreclosure  of  a  mortgage  is  not  in  a  condi- 
tion to  have  all  the  issues  therein  referred,  while  any  defendants, 
against  whom  the  plaintiff  seeks  to  recover  a  judgment  over  for 
a  deficiency,  have  not  been  served  with  summons,  or  have  been 
served  with  a  notice  that  no  personal  claim  is  made  against  them, 
and  have  not  appeared.®^ 

§  855.  Notice  to  attend  preliminary  reference. — ^A  defendant 
who  has  appeared  in  the  cause  is  entitled  to  notice  of  every  pro- 
ceeding therein  which  may  affect  his  rights  injuriously,  except 
in  those  cases  where,  by  the  rules  and  practice  of  the  court,  he 
is  bound  to  watch  the  proceedings,  so  as  to  protect  his  rights 
without  such  notice.  The  defendants  are  entitled  to  a  summons 
to  attend  a  reference  preliminary  to  a  judgment  of  foreclosure,  so 
that  they  may  see  that  the  interest  is  correctly  computed.  If 
they  attend  upon  the  reference  and  make  objections  to  the  draft 
of  the  referee's  report,  so  as  to  authorize  them  to  except  to  the 
same,  it  would  be  necessary  for  the  plaintiff  to  file  the  report, 
and  have  it  duly  confirmed,  before  he  could  apply  to  the  court 
for  an  order  of  sale  founded  upon  such  report.  If  the  defendants 
have  no  opportunity  to  be  present  at  the  reference,  they  can 
urge  this  irregularity  in  opposition  to  the  plaintiff's  application 
for  an  order  of  sale. 

The  notice  of  application  for  the  relief  demanded  in  the  com- 
plaint is  sufficient  notice  to  apprise  an  adult  defendant,  who  has 

59  Per  Chancellor  Waiwokth,  in  Co.,  144  App.  Div.  164;  128  N.  Y. 
Harris  v.  Fly,  7  Paige,  421;   Knapp       Supp.  791. 

V.  Burnham,  11  Paige,  330.  61  Goodyear  v.  Brooks,  2  Abb.  Pr. 

60  Godwin  v.  Liberty-Nassau  Bldg.      R.   (N.  S.)  296, 
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not  denied  any  of  the  allegations  in  the  plaintiffs  complaint,. that 
the  computation  will  be  made  on  the  hearing  of  the  motion,  and 
the  court  may  proceed  at  once  to  compute  the  amount,  or  may 
refer  the  computation  to  any  suitable  person.^  ^  In  such  a  case, 
no  new  notice  or  summons  need  be  given  to  the  defendant  to 
enable  him  to  attend  such  reference,  though  it  is  the  common 
practice  to  give  such  a  notice,  and  it  is  not  improper  to  do  so.** 
But  where  the  reference  is  to  do  something  more  than  merely  to 
compute  the  amount  due,  or  where  an  application  is  made  to  sell 
for  payment  of  a  second  instalment  coming  due  after  the  entry 
of  the  jiidgment,  a  summons  should  always  be  served  upon  all 
defendants  who  have  appeared  to  attend  at  the  reference,  since 
a  defendant  must  always  be  able  to  attend  at  every  stage  of  the 
cause,  if  he  should  see  fit  to  do  so,  in  order  to  declare  and  pro- 
tect his  rights.®* 

By  section  1219  of  the  Code  of  Civil  Procedure,  a  defendant 
against  whom  judgment  of  foreclosure  is  taken,  is  entitled  to  at 
least  five  days'  notice  of  the  time  and  place  of  the  assessment 
by  the  clerk,  and  to  at  least  eight  days'  notice  of  the  time  and 
place  of  an  application  to  the  court  for  judgment.  In  a  case 
where  an  application  for  judgment  must  ,be  made  to  the  court, 
the  defendant  may  serve  upon  the  plaintiff's  attorney,  at  any 
time  before  the  application  for  judgment,  a  written  demand  of 
notice  of  the  execution  of  any  reference,  or  writ  of  inquiry, 
which  may  be  granted  upon  the  application.  Such  a  demand  is 
not  an  appearance  in  the  action.  It  must  be  subscribed  by  the 
defendant,  in  person,  or  by  an  attorney  or  agent,  who  must 
add  to  his  signature  his  office  address,  with  the  particulars,  pre- 
scribed in  section  417  of  this  act,  concerning  the  office  address 
of  the  plaintiff's  attorney. 

§  856.  Application  for  judgment — It  has  been  decided  that  if 
no  objection  be  made  to  the  proceedings  before  the  referee,  or 
to  his  report,  upon  the  coming  in  of  his  report,  and  without 
further  notice,  the  plaintiff  may  have  judgment.  The  reference 
is  not  a  proceeding  which  renders  a  new  notice  to  the  defendants 
necessary,  nor  need  such  reference  be  executed  in  the  county  in 
which  the  action  is  triable.®® 

62  Rule  60.  65  Eyring  v.  Hercules,  9  App.  Div. 

63  Kelly  v.  Searing,  4  Abb.  354.  306;    41   N.   Y.   Supp.   191;   Kelly  v. 
64Knapp   v.   Burnham,   11   Paige,      Searing,  4  Abb.  354. 

330. 
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But  it  is  said  in  a  recent  case  that  while  in  actions  where 
an  interlocutory  judgment  must  precede  final  judgment  parties 
may  move  for  the  former  upon  the  pleadings  yet  that  where  the 
interlocutory  judgment  may  be  granted  on  motion,  it  is  irregular 
to  order  final  judgment  to  be  entered  on  a  referee's  report, 
without  notice  to  the  other  party  so  that  he  can  be  heard  before 
the  confirmation  of  the  report.®® 

§  857.  What  may  be  included  in  amount  due  on  mortgage. — The 
amount  due  on  the  bond  and  mortgage  for  principal  and  interest 
may  be  collected,  though  it  exceed  the  penalty  of  the  bond.®''' 

If  taxes  shall  have  been  paid  by  the  mortgagee  to  protect 
his  lien,  the  amount  of  them  may  be  added  to  the  amount  due 
on  the  bond ;  ®^  so  also  if  rent  be  paid  by  the  mortgaged,  the 
mortgage  being  upon  a  leasehold,  the  rent  may  be  added,®®  but 
insurance  premiums  cannot  be  collected  unless  by  express  agree- 
ment of  the  mortgagor  or  owner  of  the  estate. ''°  It  might  admit 
of  a  doubt  as  to  whether  either  taxes  or  insurance  premiums 
could  be  included  in  the  amount  due,  if  there  were  no  proper 
allegations  in  the  complaint  to  show  that  the  plaintiff  was  en- 
titled to  include  them.'^^ 

For  it  is  said,  neither  a  mortgagor  of  real  property  nor  the 
owner  of  the  equity  of  redemption  therein  owes  a  duty  to  the 
mortgagee  in  the  absence  of  a  provision  in  the  mortgage  to  that 
effect,  to  preserve  the  mortgaged  premises  against  taxes  and  the 
consequent  impairment  of  the  lien  of  the  mortgage.''^ 

An  agreement  by  a  plaintiff  to  suspend  a  sale  until  the  hap- 
pening of  a  certain  event,  the  delay  not  to  exceed  a  specified 
period,  in  consideration  of  an  agreement  by  the  defendant  that 
the  plaintiff  shall  be  permitted  to  include  in  the  amount  to  be 
found  due  sums  paid  for  insurance,  costs  of  a  survey  and  searches 
is  binding  upon  the  parties.'^® 

66  Godwin  v.  Liberty-Nassau  Bldg.  70  Faure  v.  Winans,  1  Hopk.  283. 
Co.,  144  App.  Div.  164;  128  N.  Y.  71  Holding  that  they  cannot  be  re- 
Supp.  791.  covered    -without    allegations    in    the 

67  Mower  v.  Kip,  6  Paige,  88.  complaint,  Hibernia  Sav.  &  L.  Soc.  v. 
See  also  Long  v.  Long,  16  N.  J.  Eq.  Conlin,  67  Cal.  178;  7  Pac.  477. 
59.  Contra,  De  Leuw  v.  Neely,  71  111.  473. 

68  Silver   Lake   Bank  v.   North,   4  72  Shaw    v.    Youmans,    105    App. 
Johns.    Ch.    370;    Burr   v.   Veeder,    3  Div.  329;   94  N.  Y.  Supp. '178. 
Wend.  412;  Rapelye  v.  Prince,  4  Hill,  73  Mayer  v.  Jones,   132  App.  Div. 
119.  106;   116  N.  Y.  Supp.  300. 

69  Robinson  v.  Ryan,  25  N.  Y.  320. 
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The  parties  may  also  agree  that  taxes,  as  to  the  validity  of 
which  there  is  a  dispute,  shall  not  be  paid  out  of  the  proceeds 
of  the  sale  and  the  court  may  properly  make  an  order  to  that 
effect  notwithstanding  an  objection  by  the  municipality  by  which 
they  are  imposed.  For  the  provisions  of  the  Code  ''*  relating  to 
payment  of  taxes  and  assessments  on  mortgaged  land  as  part 
of  the  expenses  of  foreclosure  sale,  are  intended  solely  for  the 
benefit  of  the  purchasers  and  not  for  the  municipality  by  which 
the  tax  is  imposed.''^ 

Where  a  sale  on  foreclosure  is  vacated  subsequently,  the  judg- 
ment of  foreclosure  in  res  adjudicata  as  to  the  amount  due,  in- 
cluding costs  and  disbursements.''® 

§  858.  Oath  of  referee.— Section  1016  of  Code  of  Civil  Pro- 
cedure requires  that  a  referee  appointed  as  prescribed  in  either  of 
the  foregoing  sections  of  the  title,  must,  before  proceeding  to  hear 
the  testimony,  be  sworn  faithfully  and  fairly  to  try  the  issues, 
or  to  determine  the  questions  referred  to  him,  as  the  case  re- 
quires, and  to  make  a  just  and  true  report  according  to  the  best 
of  his  understanding.  This  oath  may  be  waived.  It  is  an  open 
question  as  to  whether  a  reference  to  compute  the  amount  due  is 
within  this  provision.  It  has  been  adjudged  to  be  an  irregularity 
to  omit  the  oath,  which  would  be  a  sufficient  excuse  to  a  pur- 
chaser desiring  to  be  relieved ;  ^^  and,  on  the  other  hand,  the 
taking  of  the  oath  has  been  held  to  be  unnecessary. ''*  It  is  the 
better  practice  for  the  referee  to  be  sworn. 

§  859.  Duties  of  referee  on  reference  under  the  rule. — If  the  ref- 
•  erence  be  merely  to  compute  the  amount  due,  the  testimony  of 
the  witnesses  need  not  be  signed  by  them  or  filed  with  the  re- 
port ;  ''*  but  in  such  cases,  it  is  proper  that  the  referee  should 
annex  to  his  report  an  abstract  of  the  documentary  evidence  pro- 
duced before  him.®" 

If,  some  of  the  defendants  being  infants  or  absentees,  the 
order  of  reference  requires  the  referee,  in  addition  to  computing 

74  Code  Civ.  Proc.  §  1676.  78  McGowan   v.   Newman,   4   Abb. 

75  Morgan    v.    Fullerton,    9    App.  N.  C.  80. 
Div.  233;  41  N.  Y.  Supp.  465.  79  Rule  30. 

76  Clark  v.  Levy,  130  App.  Div.  80  Security  Fire  Ins.  Co.  v.  Mar- 
389;   114  N.  Y.  Supp.  890.  tin,  15  Abb.  479. 

77  Exchange  Fire  Ins.  Col  v.  Early, 
4  Abb.  N.  C.  78. 
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the  amount  due,  to  take  proof  of  the  facts  and  circumstances  stated 
in  the  complaint,  and  to  examine  the  plaintiff  or  his  agent  on 
oath  as  to  any  payments  which  have  been  made,®^  the  testimony 
of  the  witnesses  must  be  signed  by  them,  and  the  report  of  the 
referee  must  be  filed  with  the  testimony.®^ 

If  the  plaintiff  is  a  corporation,  it  is  proper  to  examine  the 
officers  of  the  corporation  as  to  the  payments  which  ought  to  be 
credited  on  the  mortgage.®* 

§  860.  The  referee  must  swear  and  examine  the  witnesses  him- 
self, and  the  evidence  offered  before  him  must  be  legal  evidence  of 
the  matters  referred  to  him;  he  cannot  take  the  testimony  of  wit- 
nesses by  their  affidavits  taken  before  some  other  officer  quali- 
fied merely  to  administer  oaths.®*  The  referee  has  no  discretion 
given  to  him,  and  is  limited  to  the  matters  referred  to  him;  if 
he  is  authorized  to  examine  the  plaintiff  as  to  payments  on  the 
mortgage,  he  is  limited  to  that,  and,  under  an  order  of  reference 
against  an  absent  defendant,  the  absent  defendant  cannot  be  ex- 
amined in  behalf  of  his  co-defendants  as  to  a  defense  of  fraud 
set  up  in  their  answer.®^  This  would  certainly  be  so,  as  against 
a  defendant  who  had  once  been  heard  upon  the  merits,  but  it  is 
believed  that  as  against  absent  or  infant  defendants  the  rule  might 
be  different  where  the  reference  was  to  take  proof  of  the  facts 
and  circumstances  stated  in  the  complaint.  In  the  case  of  in- 
fants or  absentees,  the  plaintiff  must  prove  his  debt  before  the 
referee  in  the  same  manner  as  if  nothing  had  been  admitted  by 
the  answer.®* 

§  861.  Production  of  bond  on  trial — The  want  of  possession  of 
the  bond  by  the  mortgagee  will,  if  unexplained,  operate  as  evi- 
dence of  payment,  and,  if  payment  be  alleged  as  a  defense,  the 
mortgagee  must  be  defeated  if  he  fails  either  to  produce  the  bond 
on  the  trial,  or  account  for  its  absence.®'' 

But  where,  in  an  action  to  foreclose  a  mortgage,  the  complaint 

81  Rule  60.  85  McCrackan    v.    Valentine's    Ex- 

82Kule  30;   Wolcott  v    Weaver,  3  ecutors,  9  N.  Y.   (5  Seld.)   42. 

How.    Pr.    159;    Anonymous,    Clarke,  86  Mills   v.   Dennis,   3    Johns     Ch. 

423;  2  E.  S.  186,  §§  126,  127,  129.  367. 

83  Ontario  Bank  v.  Strong,  2  Paige,  87  Bergen  v.  Urbahn,  83  N.  Y.  49, 
301.  See  also  Weems  v.  Coker,  70  Ga.  746. 

84  Security  Fire  Ins.  Co.  v.  Mar- 
tin, 15  Abb.  479. 
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alleges  the  making,  execution  and  delivery  of  a  bond  as  security 
for  the  payment  of  which  the  mortgage  was  given,  and  these 
averments  are  admitted  by  the  answer  and  payment  is  set  up  as 
a  defense,  the  failure  of  plaintiff  to  produce  the  bond,  although 
unexplained,  does  not  entitle  defendant  to  a  dismissal  of  the 
complaint.®® 

And  the  failure  to  produce  the  bonds  which  ordinarily  ac- 
company mortgages  does  not  constitute  a  defense  to  an  action  to 
foreclose  where  the  mortgages  do  not  recite  the  bonds  and  the 
mortgagor,  although  he  says  he  has  them  in  his  possession,  fails 
to  produce  them.®^ 

The  presumption  of  payment  may  also  be  rebutted,  and  the 
mortgagee  may  have  judgment  of  foreclosure  on  a  lost  bond  and 
mortgage,  and  cannot  .be  compelled  to  furnish  indemnity  to  the 
mortgagor  in  a  case  where  there  is  strong  ground  for  believing 
that  the  loss  is  genuine,  and  that  there  was  no  assignment.®"  A 
bond  of  indemnity  is  not  required  in  an  action  on  a  lost  instru- 
ment which  is  not  negotiable.®^  But  indemnity  will  be  required 
if  the  mortgage  secures  a  negotiable  note  which  has  been  lost.®^ 

An  action  to  foreclose  a  mortgage  which  has  not  been  dis- 
charged, but  which  has  been  delivered  to  the  mortgagor,  together 
with  the- note  which  it  was  given  to  secure,  may  be  maintained 
by  proving  that  the  note  was  never  paid,  and  that  the  delivery 
was  procured  by  the  fraud  of  the  mortgagor.®* 

A  mortgage  may  be  valid  though  there  be  no  bond,  and  in 
such  a  case  the  statute  confines  the  remedy  of  the  mortgagee  to 
the  lands  mentioned  in  the  mortgage,  unless  there  is  an  express 
covenant  contained  in  the  mortgage,  or  in  some  other  instru- 
ment.®* The  failure  to  produce  a  bond  can  be  accounted  for  by 
proof  that  no  boiid  was,  in  point  of  fact,  ever  executed,  even 
though  a  bond  is  recited  in  the  mortgage.®^ 

88  Anderson  v.  Culver,  127  N.  Y.  Foss,  40  Me.  74;  Hough  v.  Barton, 
"377;  28  N.  E.  32.  20  Vt.   455;   Hopkins  v.  Adams,  Vt. 

89Parkhurst  v.   Berdell,   5   N.  Y.      407. 
Supp.  328.  92Yerkes    v.    Blodgett,    48    Mich. 

90  Stoddard   v.    Gailor,    90    N.  Y.      211;   12  N.  W.  211. 

575.     See   also    Sharp   v.    Cutler,    25  93  Grimes    v.    Kimball,    85    Mass. 

N.  J.  Eq.  425.  (3  Allen)    518. 

91  Wright  V.  Wright,  54  N.  Y.  94  Real  Prop.  Law,  §  249;  Gay- 
437;  Blade  v.  Noland,  12  Wend.  173;  lord  v.  Knapp,  15  Hun,  87;  Green  v. 
Frank  v.  Wessels,  64  N.  Y.  155,  159;  Fry,  93  N.  Y.  35. 

Moor  V.  Fall,  42  Me.  450;  Torrey  v.  95Munoz  v.  Wilaen,  111  N.  Y.  295; 
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"  It  is  only  when  a  bond  is  shown  to  have  accompanied  a  mort- 
gage, and  contains  the  only  apparent  evidence  of  the  debt  to  which 
the  mortgage  is  collateral,  that  it  must  be  produced  or  its  non- 
production  accounted  for  on  the  trial.  .  .  .  The  reason  of 
the  rule  wholly  fails  when  there  has  never  been  a  bond  or  when  the 
existence  of  and  liability  for  the  debt  secured  is  proved  by  the 
admissions  and  covenants  contained  in  the  mortgage."  ®® 

§  862.  ]!iIortgag:e  debt  payable  in  instalments. — ^Where  the  mort- 
gage debt  is  payable  in  instalments  the  practice  is  controlled  by 
sections  1634  to  1637  of  the  Code  of  Civil  Procedure,  which  are 
a  substantial  re-enactment  of  the  provisions  of  the  Eevised 
Statutes.®'     These  sections  are  as  follows: 

"  Where  an  action  is  brought  to  foreclose  a  mortgage  upon 
real  property,  upon  which  a  portion  of  the  principal  or  interest 
is  due,  and  another  portion  of  either  is  to  become  due,  the  com- 
plaint must  be  dismissed,  without  costs  against  the  plaintiff,  upon 
the  defendant  paying  into  court,  at  any  time  before  a  final  judg- 
ment directing  a  sale  is  rendered,  the  sum  due,  and  the  plaintiff's 
costs."  «» 

"  In  a  ease  specified  in  the  last  section,  if,  after  a  final  judg- 
ment directing  a  sale  is'  rendered,  but  before  the  sale  is  made,  the 
defendant  pays  into  court  the  amount  due  for  principal  and  in- 
terest, and  the  costs  of  the  action,  together  with  the  expenses 
of  the  proceedings  to  sell,  if  any,  all  proceedings  upon  the  judg- 
ment must  be  stayed ;  but,  upon  a  subsequent  default  in  the  pay- 
ment of  principal  or  interest,  the  court  may  make  an  order,  di- 
recting the  enforcement  of  the  judgment,  for  the  purpose  of 
collecting  the  sum  then  due."  ®® 

"  Where  the  mortgage  debt  is  not  all  due,  and  the  mortgaged 
property  is  so  circumstanced,  that  it  can  be  sold  in  parcels  with- 
out injury  to  the  interests  of  the  parties,  the  final  judgment  must 
direct,  that  no  more  of  the  property  be  sold,  in  the  first  place, 
than  is  sufficient  to  satisfy  the  sum  then  due,  with  the  costs  of 
the  action  and  expenses  of  the  sale ;  and  that  upon  a  subsequent 
default  in  the  payment  of  principal  or  interest,  the  plaintiff  may 

18  N.  E.  855;   Bergen  v.  Urbahn,  83  96  Munuz    v.    Wilsen,    111    N.    Y. 

N.  y.  49;  Goodhue  v.  Berrien,  2  Sand.      295;   18  N.  E.  855,  per  Rugeb,  C.  J. 
Ch.  630;  Bennett  v.  Edgar,  46  Misc.  97R.  S.  191,  §§  162  to  166. 

R.  231;  93  N.  Y.  Supp.  203.  98  Code  of  Civ.  Pro.  §  1634. 

99  Code  of  Civ.  Pro.  §  1635, 
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apply  for  an  order,  directing  the  sale  of  the  residue,  or  of  so 
much  thereof  as  is  necessary  to  satisfy  the  amount  then  due,  with 
the  costs  of  the  application  and  the  expenses  of  the  sale.  The 
plaintiff  may  apply  for  and  obtain  such  an  order,  as  often  as 
a  default  happens."  ^ 

"  If,  in'  a  case  specified  in  the  last  three  sections,  it  appears 
that  the  mortgaged  property  is  so  circumstanced,  that  a  sale  of 
the  whole  will  be  most  beneficial  to  the  parties,  the  final  judg- 
ment must  direct,  that  the  whole  property  be  sold;  that  the  pro- 
ceeds of  the  sale,  after  deducting  the  costs  of  the  action,  and  the 
expenses  of  the  sale,  be  either  applied  to  the  satisfaction  of  the 
whole  sum  secured  by  the  mortgage,  with  such  a  rebate  of  interest, 
as  justice  requires;  or  be  first  applied  to  the  payment  of  the 
sum  due,  and  the  balance,  or  so  much  thereof  as  is  necessary,  be 
invested  at  interest  for  the  benefit  of  the  plaintiff,  to  be  paid 
to  him  from  time  to  time,  as  any  part  of  the  principal  or  interest 
becomes  due."  ^ 

A  judgment,  entered  upon  the  foreclosure  of  a  mortgage  for 
one  instalment  of  interest,  which  directs  that  the  whole  premises 
be  sold  subject  to  the  whole  mortgage  debt  and  interest  from  a 
day  named,  contravenes  the  provisions  of  the  Code,^  but  is  ir- 
regular merely.  When  not  attached  within  a  year  by  the  party 
prejudiced,  it  cannot  be  collaterally  attached  thereafter.* 

Where  judgment  was  entered  on  the  report  of  a  referee  which 
showed  one  instalment  due,  and  the  mortgagor  paid  that  and 
a  subsequent  instalment,  but  failed  to  pay  a  third,  it  was  held 
that  a  sale  made  under  an  ex  parte  order  directing  a  sale  for 
the  third  instalment  was  void.^ 

If  more  is  sold  than  is  necessary  to  pay  the  judgment,  the  owner, 
if  he  be  present,  must  object  seasonably  or  he  will  be  held  to  have 
waived.® 

§  863.  If  the  whole  amount  secured  by  the  mortgage  has  not  be- 
come due,  the  referee  will  be  directed  to  examine  and  report 
whether  the  mortgaged  premises  can  be  sold  in  parcels.''     In  such 

1  Code  of  Civ.  Pro.  §  1636.   .  5  Long  v.  Lyons,  54  How.  Pr.  129. 

2  Code  of  Civ.  Pro.  §  1637.  6  McBride    v.    Lewisohn,    17    Hun, 

3  Code    Civ.    Pro.    §§■   1636,    1637;       524. 

Matter   of   Stilwell,    139   N.   Y.   337;  7  Rule  60;  ante,  §  847;  Everitt  v. 

Brenen  v.  North,   7  App.  Div.   81.  Huffman,  1  Paige,  648. 

4  Stuyvesant  v.  Weil,  26  Misc.  445 ; 
57  N.  Y.   Supp.  592. 
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case  the  referee  will  annex  to  his  report  all  of  the  testimony  taken 
before  him,  and  the  testimony  of  the  witnesses  must  be  signed  by 
them.*  If  the  referee  decides  that  a  sale  of  the  whole  premises 
is  necessary,  he  should  state  the  reasons  why  that  will  be  the 
most  beneficial  to  the  parties.  And  if  he  decides  that  the  property 
may  be  sold  in  parcels,  he  should  state  the  relative  situation  and 
value  of  the  several  parcels,  and  which  should  be  first  sold,  or 
such  other  facts  in  relation  to  the  property  as  will  enable  the 
court  to  act  understandingly  in  making  such  an  order  of  sale  as 
will  be  most  beneficial  to  the  parties.^  A  sale  of  the  whole  prem- 
ises can  be  most  beneficial  to  the  parties,  only  when  the  largest 
amount  of  money  is  realized  from  the  sale,  so  as  to  leave  the 
largest  surplus  after  paying  the  mortgage  debt.  The  benefit  in- 
tended by  the  statute  is  common  to  both  parties.-^" 

Where  the  judgment  provides  for  a  sale  to  pay  interest  and 
one  instalment  only,  but  where  the  plaintiff  has  elected  to  de- 
clare the  whole  principal  sum  due  since  the  action  was  commenced, 
the  court  may,  by  order,  direct  a  sale  for  the  payment  of  the 
whole  amount,  without  amending  the  complaint. -^^ 

§  864.  New  application  to  enforce  payment  of  second  instalment. 
— If  the  mortgage  be  payable  in  instalments,  and  if,  upon  a 
reference  had  for  that  purpose,  the  referee  reports  that  the  prem- 
ises should  not  be  sold  in  parcels,  it  is  not  necessary  to  obtain  an- 
other report  upon  that  subject  previous  to  the  obtaining  of  another 
order  of  sale  to  pay  instalments  which  have  become  due  subse- 
quent to  the  judgment ;  but,  in  such  a  case,  it  is  necessary  to  have 
another  reference  to  report  the  amount  which  had  become  due 
on  the  second  instalment  of  the  bond  and  mortgage;  for,  upon 
such  reference,  the  defendant  would  have  the  right  to  show  that 
the  instalment  had  been  paid  either  wholly  or  in  part.^^ 

Upon  any  further  instalment  of  principal  or  interest  becoming 
payable,  it  will  be  necessary  to  have  a  new  reference  as  to  the 
amount  due,  but  the  question  as  to  whether  the  mortgaged  prem- 

8  Rule  30.  1 1  Malcolm  v.  Allen,  49  N.  Y.  448. 

9  Ontario  Bank  V.  Strong,  2  Paige,  12Knapp  v.  Burnham,  11  Paige, 
301.                                                                    330;  Long  v.  Lyons,  54  How.  Pr.  129. 

10  Gregory  v.  Campbell,   16  How. 
Pr.  417. 
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ises  can  or  cannot  be  sold  in  parcels,  will  not  again  be  inquired 
into.^^ 

§  865.  Covenants  other  than  for  payment  of  money. — The  provi- 
sions of  the  statute  by  -which  future  instalments  not  yet  due  can 
be  adjudicated  upon,  and  the  rights  of  the  parties  to  the  action 
in  relation  to  them  determined  by  the  judgment,  apply  only  to 
the  foreclosure  of  mortgages  executed  to  secure  the  payment  of 
money  by  instalments,  and  cannot  be  applied  to  mortgages  con- 
ditioned for  the  performance  of  covenants  other  than  for  the 
payment  of  money;  as,  for  example,  to  support  the  mortgagee. 
In  such  cases,  breaches  must  be  alleged,  and  if  denied,  established 
by  evidence  extrinsic  to  the  bond  and  mortgage  and  lapse  of  time ; 
for,  while  in  the  one  case  a  debt  is  acknowledged  to  exist  by  the 
execution  of  the  bond  and  mortgage,  to  be  paid  absolutely  at  a 
future  day,  in  the  other  there  is  no  present  debt,  and  will  not 
be  at  any  future  day  if  the  obligor  performs  his  covenant  or  the 
condition  of  his  bond,  and  the  presumption  is  that  he  will  not 
suffer  any  breach  of  it.-'* 

§  866.  A  mortgage  may  be  foreclosed  for  default  in  payment  of 
interest,  or  for  an  instalment  of  principal,  although  no  such  pro- 
vision is  contained  in  it.'^ 

When  a  mortgage  is  given  to  secure  money  to  fall  due  in 
several  instalments,  a  judgment  enforcing  the  lien  of  the  mort- 
gage for  one  instalment  is  not  a  bar  to  another  action  to  enforce 
it  for  another  instalment  subsequently  falling  due.-'® 

Judgment  should  be  rendered  for  all  instalments  of  the  mort- 
gage debt  that  may  then  be  due,  though  they  may  have  come  due 
subsequent  to  the  commencement  of  the  action.-''^  And  where  a 
foreclosure   was    commenced    for   non-payment    of   interest,    the 

ISKnapp  V.   Burnham,    11   Paige,  v.   Harding,   11   Ind.   245;    Adams  v. 

330.  Essex,    1    Bibb.     (Ky.)     149;    4    Am. 

14  Ferguson  v.  Ferguson,  2  N.  Y.  Dec.  623;  Eeddick  v.  Gressman,  49 
(2  Comst.)  360,  364,  modifying  3  Mo.  389 ;  Seheibe  v.  Kennedy,  64  Wis. 
Barb.  Ch.  616;  Morrison  v.  Morrison,  564;  25  N.  W.  646;  contra  Brodribb 
4  Hun,  410.  V.  Tibbets,  58  Cal.  6. 

15  Johnson  v.  Buckhaults,  77  16MoDougal  v.  Downey,  45  Cal. 
Ala.    276;    Butler    v.    Blackman,    45  165. 

Conn.  159;  Giles  v.  Le-wis,  4  Del.  Ch.  ITSmalley  v.  Martin,  Clark,  293; 

51;  Hatcher  v.  Chancey,  71  Ga.  689;  Asendorf  v.  Meyer,  8  Daly,  278.     See 

Miller     v.     Remley,     36     Ind.     539;  also  Adams  v.  Essex,  1  Bibb.    (Ky.) 

Smart  v.  McKay,   16  Ind.  45;   Hunt  149;  4  Am.  Dec.  623. 
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plaintiff  was  held  entitled  to  elect  the  whole  to  be  due  under  a 
default  clause  for  non-payment  of  interest  within  thirty  days 
after  it  became  due,  although  the  thirty  days  did  not  expire  until 
after  the  service  of  summons.-'^ 

On  foreclosure  for  unpaid  interest,  the  decree  may  include 
taxes  paid  by  the  mortgagee  to  preserve  his  security,  and  he  need 
not  wait  until  the  principal  debt  is  due.^^  But  the  mortgagee 
cannot  collect  such  taxes  until  some  default  is  made  in  the  pay- 
ment of  principal  or  interest.^"  • 

Where  the  complainant  was  the  owner  of  two  mortgages  upon 
the  same  premises,  and  the  whole  of  the  second  mortgage  had 
become  due,  and  the  first  mortgage  was  payable  in  instalments 
and  had  not  all  become  due,  it  was  held  that  the  complainant 
was  entitled  to  a  decree  to  sell  sufficient  of  the  mortgaged  prem- 
ises to  pay  the  whole  of  both  mortgages,  unless  the  defendant, 
previous  to  the  sale,  should  pay  the  junior  mortgage  and  the  costs 
of  foreclosure,  together  with  the  instalments  which  had  become 
due  on  the  senior  mortgage.^  ^ 

§  867.  Opening  default. — In  actions  to  foreclose  mortgages,  the 
settled  practice  has  been  against  setting  aside  a  regular  default, 
simply  upon  afiidavits  excusing  it,  accompanied  with  an  affidavit 
of  merits,  although  in  ordinary  cases  at  law  the  rule  is  different. 
The  advantages  of  delay  have  been  deemed  sufficient  to  justify 
the  adoption  of  more  stringent  practice  than  that  in  this  class 
of  cases.  In  Hunt  v.  Wallis  (6  Paige,  371),  it  was  held  to  be 
the  settled  practice  of  the  Court  of  Chancery  not  to  set  aside  a 
regular  order  to  take  a  bill  as  confessed  in  a  foreclosure  suit  or 
in  any  other  case,  where  the  defendant  has  any  interest  or  in- 
ducement to  delay  the  proceedings  upon  a  simple  affidavit  of 
merits,  although  an  excuse  is  given  for  such  default.  But  in  such 
cases  the  defendant  must  either  produce  the  sworn  answer  which 
he  proposes  to  put  in,  so  that  the  court  may  see  that  he  has 
merits,  or  must,  in  his  petition  or  affidavit,  state  the  nature  of  his 
defense,  and  his  belief  in  the  truth  of  the  matters  constituting 
such  defense,  so  far  at  least  as  to  enable  the  court  to  see  that  in- 
justice will  probably  be  done,  if  the  order  to  take  the  bill  as 

18  Malcolm  v.  Allen,  53  N.  Y.  448.  20  Williams    v.    Townsend,    31    N. 

19  Brickell  v.   Batchelder,   62   Cal.       Y.  411. 

623;    Kepley  v.   Jansen,   107   111.   79.  21  Hall  v.  Bamber,  10  Paige,  296. 
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confessed  is  permitted  to  stand.  ^^  And  as  this  rule  is  not  incon- 
sistent with  any  provision  made  by  the  Code  of  Procedure,  it  is 
still  continued  in  force.  ^^ 

An  order  of  the  county  court  denying  a  motion  to  open  a 
default  is  appealable  as  it   affects  a  substantial  right.  ^* 

But  where  a  motion  to  open  a  default  on  the  ground  of  no 
service  of  summons,  or  in  the  alternative  to  show  that  the  mort- 
gage was  never  executed  by  the  mortgagor  is  denied,  and  an  ap- 
peal from  such  decision  is  dismissed  the  validity  of  the  mortgage 
becomes  res  ad  judicata  as  between  the  parties.  ^^ 

Where  a  defendant  who  has  defaulted  may  be  regarded  as  hav- 
ing had  his  day  in  court  and  there  is  no  clear  proof  of  injustice 
done  the  judgment  will  not  be  vacated. ^^ 

THE    JUDGMENT. 

§  868.  Form  and  contents  of  the  judgment  of  foreclosure  and 
sale. — ^Rule  61  provides  that,  in  every  judgment  for  the  sale  of 
mortgaged  premises,  the  description  and  particular  boundaries 
of  the  property  to  be  sold,  so  far,  at  least,  as  the  same  can  be 
ascertained  from  the  mortgage,  shall  be  inserted.  And,  unless 
otherwise  specially  ordered  by  the  court,  the  judgment  shall  direct 
that  the  mortgaged  premises,  or  so  much  thereof  as  may  be  suf- 
ficient to  discharge  the  mortgage  debt,  the  expenses  of  the  «ale 
and  the  costs  of  the  action,  as  provided  by  sections  1626  and  167© 
of  the  Code,  and  which  may  be  sold  separately  without  material 
injury  to  the  parties  interested,  be  sold  by  or  under  the  direction 
of  the  sheriff  of  the  county,  or  a  referee,  and  that  the  plaintiff, 
or  any  other  party,  may  become  a  purchaser  on  such  sale; 
that  the  sheriff  or  referee  execute  a  deed  to  the  purchaser;  that 
out  of  the  proceeds  of  the  sale,  unless  otherwise  directed,  he  pay 
the  expenses  of  the  sale,  as  provided  in  section  1676  aforesaid, 
and  that  he  pay  to  the  plaintiff,  or  his  attorney,  the  amount  of 
his  debt,  interest  and  costs,  or  so  much  as  the  purchase  money 
will  pay  of  the  same,  and  that  he  take  the  receipt  of  the  plaintiff,. 

22  Hunt  V.  Wallis,  6  Paige,  371;  24  Code  Civ.  Pro.  §  1342;  King 
Winship  v.  Jewett,  1  Barb.  Cli.  173;  v.  Sullivan,  31  App.  Div.  549  j  52 
Goodhue  v.  Chureliman,   1  Barb.  Ch.      N.  Y.  Supp.  130. 

596;    Powers   v.   Trenor,    3    Hun,   3;  25  De  Blase  v.  Hartfleld,  33  Misc. 

5  N.  Y.  Supp.   (T.  &  C.)   231.  R.  316;  68  N.  Y.  Supp.  468. 

23  Per  Daniels,  J.,  in  Powers  v.  26  Cook  v.  New.  Amsterdam  Real 
Trenor,  3  Hun,  3;   5  N.  Y.  Sup.    (T.  Est.  Ass'n,  2  App.  Div.  55;  37  N.  Y. 

6  C.)   231;  Rule  84.  Supp.  161. 
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or  his  attorney,  for  the  amount  so  paid,  and  file  the  same  with 
his  report  of  sale,  and  that  the  purchaser  at  such  sale  be  let  into 
possession  of  the  premises  on  production  of  the  deed.^^  All  sur- 
plus moneys  arising  from  the  sale  of  mortgaged  premises,  under 
any  judgment,  shall  be  paid  by  the  sheriff  or  referee  making  the 
sales  within  five  days  after  the  same  shall  be  received  and  be 
ascertainable,  in  the  city  of  New  York  to  the  chamberlain  of  the 
said  city,  and  in  other  counties  to  the  treasurer  thereof,  unless 
otherwise  specially  directed,  subject  to  the  further  order  of  the 
court;  and  every  judgment  in  foreclosure  shall  contain  such  di- 
rections, except  where  other  provisions  are  specially  made  by  the 
court.  JSTo  report  of  a  sale  shall  be  filed  or  confirmed,  unless 
accompanied  with  a  proper  voucher  for  the  surplus  moneys,  and 
showing  that  they  have  been  paid  over,  deposited,  or  disposed  of 
in  pursuance  of  the  judgment.  The  referee  to  be  appointed  in 
foreclosure  cases  to  compute  the  amount  due,  or  to  sell  mortgaged 
premises,  shall  be  selected  by  the  court,  and  the  court  shall  not 
appoint  as  such  referee  a  person  nominated  by  a  party  to  the 
action,  or  his  counsel.^® 

Where  there  are  two  or  more  parcels  of  land  and  the  situation 
of  the  property  and  the  nature  and  amount  of  subsequent  in 
cumbrances  have  been  brought  to  the  attention  of  the  court  it 
may  authorize  a  sale  of  sufficient  of  the  mortgaged  premises  to 
pay  all  the  incumbrances.^* 

In  case  a  judginent  contains  arbitrary  and  erroneous  directions 
as  to  an  apportionment  of  the  proceeds  of  the  sale  between  dif- 
ferent parcels  where  the  land  is  sold  as  an  entirety,  the  judg- 
ment should  be  modified  so  as  to  direct  that  a  reference  be  had  to 
ascertain  and  determine  the  relative  value  of  the  parcels,  and  that 
upon  confirmation  of  the  referee's  report  the  proceeds  be  appor- 
tioned in  accordance  with  that  value.^" 

The  judgment  of  foreclosure  gives  to  the  plaintiff  no  new  or 
increased  interest  in  the  mortgaged  premises ;  his  status  is  simply 
that  of  mortgagee  until  a  sale  under  the  judgment.*^ 

§  869.  Who  may  be  appointed  referee. — ISTo  person  holding  the 

27  Bird  v.  Belz,  33  Kana.  391;  6  30Hogg  v.  Rose,  183  N.  Y.  182; 
Pac.  627.  76  N.  E.  38. 

28  Rule  61.  31  Weed  v.  Hamburg-Bremen  Fire 

29  Andrews  v.  O'Mahoney,  112  N.  Ins.  Co!,  133  N.  Y.  394;  31  N.  E. 
Y.  567 ;  20  N.  E.  374.  231. 
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office  of  c-lerk,  deputy  clerk,  special  deputy  clerk,  or  assistant  in 
the  clerk's  office,  of  a  court  of  record,  within  the  county  of  New 
York,  shall  hereafter  be  appointed  by  any  court  or  judge  a  ref- 
eree, receiver  or  commissioner,  except  by  the  written  consent  of 
all  the  parties  to  the  action  or  special  proceeding,  other  than 
parties  in  default  for  failure  to  appear  or  to  plead. ^^ 

Except  in  cases  where  the  parties  consent,  as  provided  in  sec- 
tion 1011  of  the  Code  of  Civil  Procedure,  no  person,  unless  he 
is  an  attorney  of  the  court  in  good  standing,  can  be  appointed 
sole  referee  in  any  pending  action  or  proceeding.  Nor  can  any 
person  be  appointed  a  referee  who  is  the  partner  or  clerk  of  the 
attorney,  or  counsel,  of  the  party  in  whose  behalf  such  applica- 
tion for  such  appointment  is  made,  or  who  is  in  any  way  con- 
nected in  business  with  such  attorney  or  counsel,  or  who  occupies 
the  same  office  with  such  attorney  or  counsel.^^ 

§  870.  Provision  in  judgement  as  to  order  of  sale. — ^Where  a  con- 
troversy exists  between  different  defendants  in  relation  to  the  order 
in  which  the  several  portions  of  the  premises  should  be  sold,  instead 
of  directing  a  reference  preliminary  to  the  judgment  to  settle 
the  order  in  which  the  premises  should  be  sold,  a  provision  may 
be  inserted  in  the  judgment  directing  that,  if  it  shall  appear  to 
the  referee  that  separate  parcels  of  the  mortgaged  premises  have 
been  conveyed  or  incumbered  by  the  mortgagor,  or  by  those  claim- 
ing under  him  subsequent  to  the  lien  of  the  plaintiff's  mortgage, 
the  referee  shall  sell  the  mortgaged  premises  in  parcels,  in  the 
inverse  order  of  alienation,  according  to  the  equitable  rights  of 
the  parties  who  are  subsequent  grantees  or  incumbrancers,  as 
such  rights  shall  be  made  to  appear  to  the  referee.^*  This  quali- 
fication of  discretion  is  necessary  to  meet  special  cases.  It  should 
always  be  inserted  in  the  decree  when  such  decree  directs  the 
sale  of  the  premises  in  parcels  in  the  inverse  order  of  alienation.^' 

§  871.  Prior  incumbrancers. — Although  a  prior  incumbrancer 
may  be  made  a  party  to  an  action  of  foreclosure  for  the  purpose 
of  having  the  amount  of  such  incumbrance  determined  and  liqui- 

32  Judiciary  Law,  §  251.     But  see       How.  Pr.   130.     See  Clark  v.  Strong, 
Standfast    v.    Crotty,    37    N.    Y.    St.       105  App.  Div.  179. 

Eep.  672;  13  N.  Y.  Supp.  584.  35  2Srew   York   Life   Ins.    &    Trust 

33  Rule  79.  Co.  v.  Milnor,  1  Barb.  Ch.  353 ;  Rath- 

34  Knickerbacker   v.   Eggleston,   3      bone  v.  Clark,  9  Paige,  648. 
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dated,  and  the  amount  paid  out  of  the  fund  produced  by  a  sale,®* 
a  prior  mortgage  cannot  be  foreclosed,  -without  provision  being 
made  for  its  payment,  upon  an  action  by  a  junior  incumbrancer; 
and  a  judgment  which  provides  for  such  foreclosure  will  be 
i^ened  upon  motion.®'^  But  where  the  prior  mortgagee  has  been 
negligent  in  asserting  his  rights,  he  will  not  be  allowed  to  disturb 
the  rights  of  a  bona  fide  purchaser  of  the  property,  and  will  be 
compelled  to  resort  to  the  fund  produced  by  the  sale,  in  whose 
hands  soever  the  same  may  be.®* 

The  judgment  in  an  action  to  foreclose  a  junior  mortgage  may 
direct  a  sale  subject  to, the  prior  incumbrance.®® 

§  872.  If  in  an  action  to  foreclose  a  deed,  absolute  upon  its  face, 
as  a  mortgage,  the  defendant  denies  that  it  was  a  mortgage,  and 
alleges  it  to  be  an  absolute  grant,  the  judgment  should  be  either 
that  the  defendant  be  foreclosed  by  strict  foreclosure,  or  that  the 
answer  of  the  defendant  is  true,  according  as  the  plaintiff  may 
desire,  without  prejudice  to  the  right  of  the  plaintiff  to  proceed 
at  law  for  the  collection  of  back  rents.  *° 

§  873.  Property  situated  in  different  counties. — ^Where  real 
property,  sold  by  virtue  of  a  judgment  in  an  action  to  foreclose  a 
mortgage,  is  situated  in  a  county  other  than  that  in  which  the 
judgment  is  entered,  the  judgment  must  be  also  entered  in  the 
office  of  the  clerk  of  the  county  wherein  the  property  is  situated, 
before  the  purchaser  can  be  required  to  pay  the  purchase  money, 
or  to  accept  a  deed.  The  clerk  of  the  latter  county  must  enter  it 
in  the  judgment  book  kept  by  him,  Upon  filing  with  him  a  copy 
thereof,  certified  by  the  clerk  with  whom  it  is  entered.** 

.  §  874.  Amending  judgment — The  court  has  ample  power  to 
correct  the  judgment  by  amendment  whenever  that  may  be  neces- 
sary to  promote  the  ends  of  justice.*^ 

36Holcomb   v.    Holcomb,    2    Barb.  39  Daily  v.   Kingon,   41   How.   Pr. 

20;    The    Western    Ins.    Co.    v.    The  22;    Western  Ins.   Co.  v.  Eagle   Fire 

Eagle   Fire   Ins.    Co.,    1    Paige,   284;  Ins.  Co.,  1  Paige,  284. 

Vanderkemp  v.  Shelton,  11  Paige,  28;  40  Hone  v.  Fisher,  2  Barb.  Ch.  559. 

Hancock  v.  Hancock,  22   N.  Y.  568;  41  Code  of  Civ.  Pro.  §   1677. 

Chamberlain  v.  Lyell,  3  Mich.  448.  42  Harrison   v.    Union    Trust    Co., 

37McReynolds  v.  Munns,  2  Keyes,  144  N.  Y.  326;   39  N.  E.  353;  Wing 

214.     See  Stillwell  v.  Hart,  40  App.  v.    De   La    Eionda,    125    N.    Y.    678; 

Div.  112;  57  N.  Y.  Supp.  639.  25  N.  E.  1064;  Brown  v.  Beckman,  53 

38  Hamlin     v.     McCahill,     Clarke,  App.  Div.  257;   65  N.  Y.  Supp.  740. 

249.  May    amend   as    to    clerical   error 
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Thus,  where  a  sale  had  been  made  by  a  correct  description  of 
the  property,  and  an  application  was  made  to  compel  a  purchaser 
to  take  title,  and  it  was  shown  that  there  was  a  material  clerical 
error  in  the  description  contained  in  the  judgment,  the  court 
ordered  a  correction  mine  pro  tunc,  and  compelled  the  purchaser 
to  perform.*^ 

It  is  also  within  the  jurisdiction  of  the  court  to  amend  a  judg- 
ment by  inserting  provisions  therein  requiring  the  mortgagor  to 
convey  lands  in  an  adjoining  State,  covered  by  the  mortgage.** 

The  question  as  to  the  validity  or  regularity  of  a  provision  in 
a  judgment  of  foreclosure,  not  raised  by  a  party  to  the  suit  by 
answer,  appeal  or  motion,  may  not  be  raised  collaterally  where 
the  court  rendering  the  judgment  had  general  jurisdiction  of  the 
parties  and  the  subject-matter  of  the  action,  the  remedy  of  the 
party  being  by  a  motion  to  set  aside,  correct  or  annul  the  judg- 
ment.*^ 

§  875.  A  decree  of  foreclosure  and  sale  does  not  expire  by  reason 
of  the  passage  of  any  number  of  years,  and  whether  it  will  be  en- 
forced after  a  long  time  has  elapsed  is  a  question  for  the  Court 
to  decide  upon  a  consideration  of  all  the  facts,  and  this  decision 
is  not  generally  appealable  to  the  Court  of  Appeals.*® 

JUDGMENT  FOE  I>EIFICIENOT. 

§  876.  The  judgment  should  provide  that  if  the  proceeds  of  the 
sale  be  insufficient  to  pay  the  amount  reported  due  to  the  plain- 
tiif,  with  interest  and  costs,  the  referee  specify  the  amount  of  such 
deficiency  in  his  report  of  sale,  and  that  the  defendants  personally 
liable  for  the  mortgage  debt  pay  the  same  to  the  plaintiff.*''   -  The 

without  notice  to  defendant  in  fore-  47  Code,     §     1627 ;     McCarthy    v. 

closure.     Commercial   Bank  v.   Catto,  Graham,    8    Paige,    480.     Before    the 

13   App.   Div.    608;    43   N.   Y.   Supp.  statute    a    personal    judgment    could 

777,  affi'd   163  N.  Y.  569;   57   N.  E.  not    be    rendered    against   the    mort- 

1107.  gagor.     The    remedy    was    by    action 

43  Wood  V.  Martin,  66  Barb,  241 ;  upon  the  bond.  Dunkley  v.  Van 
Hogan  V.  Hoyt,  37  N.  Y.  300;  Bogart  Buren,  3  Johns.  Ch.  330;  Globe  Ins. 
V.  Bogart,  45  Barb.  121.  Co.  v.  Lansing,  5  Cow.  380.     And  the 

44  Union  Trust  Co.  v.  Olmsted,  creditor  had  the  right  to  institute 
102  N.  Y.  729;  7  N.  B.  822.  proceedings  upon  the  bond  even  dur- 

45  Matter  of  Estate  of  Stilwell,  ing  the  pendency  of  the  foreclosure 
139  N.  Y.  337;  34  N.  E.  777.  suit.     Jones  v.   Conde,  6  Johns.   Ch. 

46  Wing  V.  De  La  Rionda,  125  N.  77.  In  New  Jersey  (Laws  1880,  p. 
Y.  678;  25  N.  E.  1064.  255,  ch.  170)   no  execution  can  issue 
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statute  under  which  this  relief  can  be  obtained  was  enacted  to 
give  the  court  in  which  the  foreclosure  was  had,  full  jurisdiction 
over  the  whole  subject,  and  to  save  the  necessity  of  actions  at  law 
and  to  allow  one  court  to  dispose  of  the  whole  subject,  instead  of 
compelling  the  parties  to  resort  to  different  tribunals.*^ 

It  is  not  essential  to  such  a  judgment  that  the  amount  of  the 
deficiency  should  be  ascertained  by  a  sale  in  the  action;  it  being 
sufficient  if  it  be  ascertained  by  a  sale  in  an  action  to  foreclose  a 
prior  mortgage  to  which  the  person  liable  was  a  party. '^^  The 
question  of  liability  for  a  deficiency  must  be  determined  by  the 
judgment  of  foreclosure  and  sale,  and  where  that  judgment  holds 
that  a  defendant  is  not  liable  for  a  deficiency,  such  portion  thereof 
is  final  and  not  interlocutory,  and  is  therefore  receivable  in  the 
Court  of  Appeals.^" 

§  877.  Judgment  for  deficiency  not  allowed. — This  relief  can, 
however,  be  granted  only  where  the  defendant  personally  liable 
has  been  personally  served  with  summons,  or  has  appeared  in  the 
action.^  ^  A  personal  judgment  cannot  be  rendered  against  a  non- 
resident who  is  not  served  and  does  not  appear,  and  in  such  case 
the  judgment  is  valid  as  a  judgment  in  rem  as  against  the  specific 
property  described  in  the  complaint,  but  it  is  void  as  a  judgment 
in  personam^  as  against  the  defendant  who  was  not  served.^  ^ 

If  the  complaint  does  not  ask  for  a  judgment  for  deficiency,  it 
cannot  be  rendered  as  against  a  defendant  who  does  not  defend, 
but  suffers  judgment  to  be  taken  against  him  by  default.®^ 

In  an  action  to  foreclose,  two  joint  guarantors  were  made  par- 

on   judgment   for   deficiency,   but   an  49  Prank  v.  Davis,  135  N.  Y.  275; 

action    at    law    can    be    commenced  31  N".  E.  1100. 

thereon   in   six  months.     If  such   an  50  Wag?r  v.  Link,  134  N.  Y.  122 ; 

action  is  brought,  the  person  against  31  N.  E.  213. 

whom   judgment   is    sought   may   re-  51  See     Matter     of    Marshall,     53 

deem  within   six  months  after  judg-  App.  Div.  136;  65  N.  Y.  Supp.  760. 

ment  is  rendered  against  him  in  it.  52  Schwinger  v.  Hickok,  53  N.  Y. 

Naar   v.    Union,   etc.,    Land    Co.,    34  280;  Code  of  Civ.  Pro.  §  1627. 

N.  J.  Eq.  111.  53  Simonson  v.  Blake,  12  Abb.  331; 

48  Frank  v.  Davis,  135  N.  Y.  275;  20  How.  Pr.  484;   Bullwinker  v.  Ey- 

31   ST.   E.    1100;    Scofield  v.  Doscher,  ker,  12  Abb.  311;  French  v.  New,  20 

72   N.   Y.    491;    Equitable   Life   Ins.  Barb.  484.     Compare  Matter  of   Mc- 

Co.  V.  Stevens,  63  N.  Y.  341;  In  re  Laughlin,  76  App.  Div.  75;  78  N.  Y. 

Collins,    17    Hun,    289;     Thome    v.  Supp.    798;    Durham   v.    Chapin,    13 

Newby,  59  How.  Pr.  120.  App.  Div.  94;  94;  43  N.  Y.  Supp.  342. 
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ties,  one  defended  and  the  other  made  default,  and  the  plaintiff 
settled  with  the  one  who  resisted,  and  gave  him  a  release  under  the 
act  of  1838.  A  judgment  for  deficiency  was  refused  against  the 
other,  and  the  plaintiff  was  left  to  his  remedy  at  law  upon 
the  bond.^* 

A  composition  with  the  creditors  of  a  bankrupt,  when  duly  con- 
firmed and  carried  out,  is  a  bar  to  a  recovery  of  a  deficiency  judg- 
ment on  the  foreclosure  of  a  mortgage  given  by  the  bankrupt 
where  the  mortgagee,  having  been  duly  scheduled  as  a  secured  . 
creditor  in  the  bankruptcy  proceedings,  did  not  prove  his  claim  on 
the  composition.^^  And  where  a  mortgagor,  who  denies  liability 
for  a  deficiency,  agrees  that  the  rents  from  the  premises  shall  be 
deposited  to  the  joint  account  of  the  parties  "  to  be  held  to  abide 
the  event  of  the  action,"  the  taxes  and  insurance  premiums  to  be 
paid  from  the  sums  deposited,  is  ultimately  held  not  liable  for  a 
deficiency,  the  mortgagee  has  no  right  to  the  balance  of  such  de- 
posit.^® But  where  an  assignment  of  a  mortgage  to  an  executrix 
contained  the  provision  "  and  I  hold  myself  personally  responsible 
for  the  payment  of  the  said  mortgage  or  any  deficiency  thereun- 
der "  it  was  held  to  be  clearly  the  intention  of  the  assignee  to 
become  personally  responsible,  although  the  assignment  was  exe- 
cuted in  her  representative  capacity.®^ 

A  personal  judgment  for  deficiency  against  a  mortgagor  could 
be  set  aside  where  it  appears  that  it  was  obtained  by  the  perjury 
of  the  plaintiff  suing  as  assignee  of  the  mortgage.^* 

§  878.  Adjusting  liabilities  for  deficiency  between  defendants 

Where  more  than  one  person  is  liable  personally  for  the  payment 
of  the  mortgage  debt,  some  being  primarily  and  the  others  second- 
arily liable,  the  judgment  should  provide  for  a  sale  of  the  mort- 
gaged premises,  and  for  a  personal  judgment  against  the  principal 
debtor ;  and  that  in  case  an  execution  against  him  does  not  realize 
the  money,  an  execution  afterward  go  against  the  sureties  in  the 
order  of  their  liability,  for  any  balance  due  after  sale  of  the  prem- 

5'4Nortli   American   Fire   Ins.   Co.  130  App.  Div.  76;    114  N.  Y.   Supp. 

V.  Handy,  2  Sandf.  Ch.  492.  274. 

55  American  Woolen  Co.  v.  Cohen,  57  Weatphall  v.  Carter,  1  Misc. 
142  App.  Div.  880;   127  N.  Y.  Supp.  E.  403;   20  N.  Y.  Supp.  945. 

787.  58Kolashen  v.  Till,  136  App.  Div. 

56  Rutherford  Realty  Co.  v.  Cook,      632;  121  N.  Y.  Supp.  393. 
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ises,  and  execution  unsatisfied  against  those  severally  liable  ahead 
of  them.ss 

Where  the  mortgagee  has  assigned  the  mortgage  with  guaranty 
of  payment,  but  has  received  less  than  its  face,  he  is  liable  only 
as  surety,  and,  it  has  been  held,  that  he  is  so  liable  only  to  the 
amount  of  the  consideration  of  the  transfer,  with  interest.®"  In 
such  a  case,  after  the  usual  judgment  for  the  foreclosure  and  sale 
of  the  mortgaged  premises,  and  the  payment  of  the  debt  and  costs 
out  of  the  proceeds  of  such  sale,  and  a  judgment  over  against  the 
mortgagor  personally  for  a  deficiency,  if  any,  the  judgment  must 
further  direct,  that  if  the  plaintiff  is  not  able  to  collect  the  amount 
of  such  deficiency  out  of  the  estate  of  the  mortgagor,  upon  the  * 
issuing  of  an  execution  against  his  property,  to  the  sheriff  of  the 
county  in  which  he  resides,  or  of  the  county  where  he  last  resided 
in  this  State,  the  defendant  who  guaranteed  the  mortgage  pay  so 
much  of  such  deficiency  as  the  proceeds  of  the  sale,  and  the 
amount,  if  any,  which  shall  have  been  collected  of  the  mortgagor 
personally,  subsequent  to  the  assignment  of  the  plaintiff,  exclusive 
of  the  costs  and  expenses  of  the  foreclosure  and  sale,  shall  be  less 
than  the  amount  received  by  him  for  the  assignment,  with  inter- 
est. The  judgment  should  further  direct  that  if  the  guarantor 
pays  the  amount  thus  adjudged  against  him  personally,  or  if  the, 
same  is  collected  out  of  his  property,  he  shall  have  the  benefit  of 
the  judgment  against  the  mortgagor  for  the  purpose  of  enabling 
him  to  obtain  remuneration  to  the  same  extent  with  interest,  either 
by  a  new  execution  against  the  property  of  the  mortgagor,  or  by 
filing  a  creditor's  bill,  as  he  may  think  proper.^  ^ 

59  Luce    V.    Hinds,    Clarke,    453;       250;    Goldsmith  v.   Brown,   35   Barb. 
Curtis  V.  Tyler,  9  Paige,  432;  Weed      484. 

V.    Calkins,    24    Hun,    582.     This    is  61  Jones  v.  Stienberg,  1  Barb.  Ch. 

clearly  the  rule  when  the  surety  has  250.     In     Farnham     v.     Mallory     (5 

guaranteed  the  collection  of  the  debt.  Abb.  N.   S.   380),  which  was   an  ac- 

Lepnard  v.  Morris,  9  Paige,  90;  Har-  tion  upon  a  guaranty  that  a   mort- 

lem   Savings   Bank   v.   Miekelsburgh,  gage  on  the  property  of  the  plaintiff 

57  How.  Pr.  106.     In  Michigan  it  has  would  be  paid,  the  Court  of  Appeals 

been  held  that  a  guarantor  of  collec-  held  that  the  judgment  should  be,  not 

tion  is  not  a  proper  party  to  the  ac-  that  the  defendant  should  pay  abso- 

tion  to  foreclosure,  and  that  no  per-  lutely  to  the  plaintiffs,   but  that  he 

sonal     judgment     should     be     given  should  cause  to  be  paid,  or  satisiied 

against  him.     Johnson  v.  Shepard,  35  of  record,  the  said  mortgage  within 

Mich.  115.  thirty    days    from   the    date    of    said 

60  Eapelye    v.    Anderson,    4    Hill,  judgment,  or,  in  the  event  of  his  not 
472;  Jones  v.  Stienbergh,  1  Barb.  Ch.  doing   so,   then   that  he   pay   to   the 
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§  879.  Personal  judgment  without  foreclosure. — If  the  debt  be 
tendered  before  the  action  to  foreclose  is  brought,  this  will  destroy 
the  lien  of  the  mortgage,  and  will  prevent  a  judgment  for  the  sale 
of  the  property ;  but  the  plaintiff  will  be  entitled  to  a  money  judg- 
ment, for  the  tender  does  not  satisfy  or  destroy  the  debt.®^  This 
was  not  so  before  the  Code,  for  the  Court  of  Chancery  could  not 
entertain  jurisdiction  where  the  complainant  had  no  right  to  come 
into  that  court  to  foreclose  the  mortgage  as  against  some  interest 
in  the  mortgaged  premises,  or  in  some  part  thereof.^* 

The  judgment  which  the  court  is  authorized  to  render,  is  a 
judgment  for  the  residue  of  the  debt  remaining  unsatisfied  after 
a  sale  of  the  mortgaged  premises.®*  The  plaintiff  in  a  foreclosure 
suit  cannot,  therefore,  have  a  contingent  personal  judgment 
against  some  of  the  defendants  before  final  judgment  of  fore- 
closure and  sale.*^ 

Whatever  may  be  the  form  of  the  debt,  an  absolute  personal 
judgment  cannot  be  rendered  in  a  judgment  of  foreclosure.  A 
personal  judgment  can  be  directed  only  to  the  extent  of  the  de- 
ficiency remaining  after  a  sale.®® 

Where  the  owner  of  a  junior  mortgage  procured  a  judgment  of 
foreclosure,  and  afterward  failed  to  procure  a  sale  for  the  reason 
that  the  holder  of  the  prior  mortgage  took  proceedings  to  fore- 
close, and  a  sale  was  had  under  the  judgment  on  the  prior  mort- 
gage for  an  amount  not  more  than  sufiicient  to  pay  such  mort- 
gage and  the  costs  of  foreclosing  it,  a  motion  for  judgment  for 
deficiency  for  the  amount  of  the  junior  lien  with  costs  was  denied, 
and  such  denial  was  afiirmed  at  General  Term.  It  was  held  that 
the  plaintiff  should  have  ascertained  the  amount  of  the  deficiency 
by  a  sale  in  his  own  action,  and  that,  failing  in  that,  his  only 
remedy  was  at  law  upon  the  bond.®'''  But  where  during  the  pen- 
dency of  an  action  to  foreclose,  the  mortgaged  premises  were  sold 
under  the  foreclosure  of  a  prior  mortgage,  and  a  surplus  re- 
mained, and  the  plaintiff  in  the  junior  foreclosure  proceeded  with 
his  action  and  entered  judgment  providing  for  a  sale  and  a  per- 

plaintiffa   the   amount   of  said  judg-  65  Cobb  v.   Thornton,   8  How.  Pr. 

ment.  66. 

62  McCoy  v.  O'Donnell,  2  N.  Y.  66  Loeb  v.  Willis,  22  Hun,  508; 
Supp.    (T.  &  C.)    671.                                   Brown  v.  Willis,  67  Cal.  235;  7  Pac. 

63  Mann  v.  Cooper,  1  Barb.  Ch.  682;  Biddel  v.  Brizzolara,  64  Cal. 
185.  354;   30  Pac.  609. 

64  Code  of  Civ.  Pro.  §  1627.  67  Loeb  v.  Willis,  22  Hun,  508. 
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sonal  judgment  for  deficiency,  under  which  the  surplus  in  the 
prior  foreclosure  was  paid  to  him,  he  was  permitted  to  have  a 
personal  judgment  ascertained  and  docketed  upon  application  to 
the  court  for  that  purpose.®* 

§  880.  Personal  repxesentatives  of  deceased  obligor. — No  per- 
sonal judgment  against  the  personal  representatives  of  a  deceased 
person  liable  for  the  mortgage  debt  can  be  enforced  by  execution, 
until  an  account  of  the  decedent's  estate  has  been  taken;  unless 
they  admit  assets  in  their  hands  sufficient  to  pay  such  deficiency 
and  all  other  debts  of  the  decedent  of  an  equal  and  of  a  higher 
class ;  ®^  but  the  judgment  may  properly  establish  the  debt  pay- 
able out  of  the  assets  of  the  deceased,'"'  and  application  to  the 
proper  surrogate  may  be  made  to  have  a  sufficient  portion  of  the 
estate  of  the  decedent  reserved  to  meet  an  anticipated  deficiency.''^ 

No  decree  can  be  had  against  an  administrator  if  the  proper 
notice  to  present  claims  has  been  published  and  no  claim  has  been 
made  within  the  time  prescribed  by  law,  and  the  accounts  of  the 
administrator  have  been  settled  and  the  estate  has  been  dis- 
tributed.'^^ 

After  the  death  of  the  mortgagor  the  deficiency  must  be  paid 
by  the  personal  estate,  and  so  much  of  it  as  was  caused  by  neglect 
to  pay  taxes  is  a  preferred  debt.^* 

If  the  heirs  of  an  intestate  bondsman  and  mortgagor,  dying 
seized  of  the  mortgaged  premises  and  other  real  property  but 
leaving  no  personal  estate,  convey  the  mortgaged  premises  to  one 
of  their  number,  who  agrees  with  the  mortgagee  for  an  extension 
of  the  time  of  payment  of  the  bond  and  mortgage,  none  of  the 
heirs  is  thereby  discharged  from  liability  for  the  deficiency  on 
foreclosure,  to  the  extent  of  their  respective  interests  in  the  real 
property  that  descended  to  them,  where  the  extension  agreement 
is  void  for  want  of  consideration.  This  is  true  even  assuming 
that  the  conveyance  of  the  mortgaged  premises  to  one  of  their 

68  Siewart  v.  Hamel,  33  Hun,  44.  73  Mitchell  v.  Bowne,  63  How.  Pr. 

69  Rhodes  v.  Evans,  Clarke,  168;  1.  No  personal  judgment  can  be 
Leonard  v.  Morris,  9  Paige,  90.  given  against  the  heir  of  the  mort- 

70  Lockwood  v.  Faweett,  17  Hun,  g&gor.  Harbison  v.  Vaughan,  42 
146;   Glaeius  v.  Fogel,  88  N.  Y.  434.  Arii.    539.     Even    to    the    extent    of 

71  Williams  v.  Eaton,  3  Eedf.  property  received  by  him,  the  remedy 
Surr.  503.  must   be    first    against   the   adminis- 

72  Life  Ins.  Co.  v.  Howell,  32  N.  trator.  Reinig  v.  Hecht,  58  Wis. 
J.  Eq.  146.  212;  16  N.  W.  548. 
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number  and  his  subsequent  dealing  -with  the  mortgagee  had  the 
effect  of  making  him  the  principal  debtor  and  the  other  heirs  his 
sureties.'^* 

§  881.  Docketing  judgment  for  deficiency  an  execution  thereon. 

— It  was  held  by  Chancellor  Walwoeth,  in  Banh  of  Rochester 
V.  Emerson  (10  Paige  pp.  115,  359),  that  an  execution  cannot 
issue  upon  a  judgment  for  deficiency  until  the  confirmation  of 
the  report  of  sale,''^  and  that  if  it  issues  before,  it  is  irregular, 
and  the  court  will  not  allow  it  to  be  confirmed  nunc  pro  tunc  to 
the  prejudice  of  other  creditors.  In  this  case,  however,  by  the 
terms  of  the  judgment,  an  execution  could  not  properly  issue 
until  the  report  of  sale  was  filed  and  confirmed.  In  Hanover 
Fire  Ins.  Co.  v.  Tomlinson  (3  Hun,  630),  it  was  also  said  that 
the  confirmation  by  the  court  of  the  report  of  the  referee  show- 
ing a  deficiency  was  necessary  before  any  execution  could  be 
issued  thereon.  It  has  been  held,  however,  that  the  form  of 
judgment  under  our  present  statutes  does  not  contemplate  any 
intervention  of  the  court  after  the  rendition  of  the  judgment, 
and  that  a  judgment  for  deficiency  may  properly  be  docketed 
upon  the  report  of  the  referee  showing  the  amount  of  such  de- 
ficiency and  without  confirmation  of  such  report,  even  by  notice 
under  rule  30.'^'' 

There  is  no  statutory  limitation  for  the  docketing  of  a  de- 
ficiency judgment  and  it  has  been  decided  that  it  may  be  docketed 
although  more  than  ten  years  have  elapsed  since  the  time  of  the 
referee's  report  of  sale.'^^  The  object  of  docketing  the  deficiency 
is  to  give  the  plaintiff  a  lien  upon  any  other  property.  If  it  can 
be  said  that  it  is  regular  to  enter  an  order  confirming  the  report 
of  sale  of  the  referee  and  declaring  the  deficiency  in  accordance 
therewith,  before  entry  of  the  facts  as  to  the  extent  of  the  de- 
ficiency upon  the  docket,  its  omission  would  be  but  an  irregularity. 
To  avail  of  that  the  defendant  would  be  required,  as  in  other 
cases  of  irregularity,  to  move  with  promptitude.^^ 

It  is  not  necessary  to  apply  to  the  court  after  the  report  of 

74  01mstead  v.  Latimer,  158  N.  76  Moore  v.  Shaw,  15  Hun,  428, 
Y.  313;  53  N.  E.  5.  appeal  dismissed,  77  N.  Y.  512. 

75  See  also  Cobb  v.  Thornton,  8  77  Brown  v.  Faile,  112  App.  Div. 
How.  Pr.  66;   French  v.  French,  107  302;  98  N.  Y.  Supp.  420. 

App.  Div.  107 ;  94  N.  Y.  Supp.  1026.  78  Springsteene  v.  Gillett,  30  Hun, 

260,  264. 
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sale  is  made,  for  judgment  against  the  mortgagor  for  deficiency. 
The  execution  issues  oil  the  judgment  of  foreclosure/® 

The  docketing  of  a  judgment  for  deficiency  is  the  entry  of  the 
judgment  within  the  meaning  of  the  Code  in  the  provision  that 
executions  may  issue,  of  course,  at  any  time  -within  five  years 
after  the  entry  of  the  judgment.*"  Until  the  filing  of  the- 
referee's  report  of  deficiency,  the  judgment  declaring  the  liability 
of  the  defendants  for  deficiency  is  not  brought  to  a  condition  in 
■which  execution  could  issue,  and  the  provision  of  the  Code  re- 
ferred to  is  intended  to  limit  the  time  within  which  executions 
may  issue,  of  course,  upon  any  judgment  to  the  period  of  five 
years  after  the  right  to  issue  the  same  has  fully  accrued.®^ 

§  882.  Varying  judgment  by  subsequent  contract. — If,  subse- 
quent to  the  entry  of  the  judgment,  the  parties  to  the  action  enter 
into  a  new  contract  upon  sufiicient  consideration,  which  varies 
their  rights  under  the  judgment,  the  new  contract  takes  the  place 
of  and  controls  the  judgment.  In  such  a  case,  if  the  judgment 
is  sought  to  be  enforced,  it  will  be  proper  to  commence  a  new 
action  and  to  stay  the  proceedings  by  injunction.*^  Even  if  a 
sale  has  been  had  under  the  judgment,  if  the  purchaser  allows 
the  defendant  to  remain  in  possession  under  an  agreement  to  re- 
convey  on  terms,  he  cannot  afterward  obtain  a  writ  of  assistance 
to  enable  him  to  obtain  possession.** 

§  883.  Effect  of  judgment  for  deficiency  rendered  in  another 
State, — ^While  a  judgment  for  deficiency  rendered  in  another 
State  will  not  bind  a  grantee,  who  by  his  deed  assumed  the  mort- 
gage but  did  not  reside  in  that  State,  and  upon  whom  no  personal 
service  was  had,  yet  where  the  land  has  been  sold  under  such 
judgment  and  the  proceeds  applied  in  payment  of  the  mortgage 
debt,  the  plaintiff  will,  in  the  absence  of  evidence  of  fraud  or 
collusion,  be  permitted  to  recover  the  amount  remaining  unpaid 
on  the  mortgage,  in  an  action  on  the  covenant  in  the  State.** 

79  Bicknell    v.    Byrnes,    23    How.  83  Toll  v.  Hiller,   11  Paige,  228. 
Pr.  486,  490.  84  New     York    Life     Ins.     Co.    v. 

80  Seaman  v.  Clarke,  60  App.  Div.  Aitkin,  125  N.  Y.  660;  26  N.  E.  732; 
416;  69  N.  Y.  Supp.  1002;  Code  of  Parham  v.  Burns,  135  App.  Div.  884; 
Civ.  Pro.  §  1375.  120  N.  Y.  Supp.  1421,  affi'd  201  N.  Y. 

81  Cupfer  v.  Frank,  65  How.  Pr.  559;  95  N.  E.  1135;  Barker  v.  Miller, 
396.  32   App.   Div.    364;    53   N.   Y.    Supp. 

82  Van  Wagenen  v.  La  Farge,  13  283;  Benjamin  v.  Elmira,  Jefferson 
How.  Pr.  16.  &  Canandaigua  E.  E.   Co.,  49  Barb. 
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FORCE    AJSTD    EFFECT    OF    THE    JUDGMENT. 

§  884.  The  parties  to  the  action  are  concluded  by  the  judgment, 

although  the  nature  of  their  liens  was  incorrectly  stated  in  the 
complaint.  The  law  supposes  that  whatever  claims  they  have 
were  litigated  by  them,  and  if  their  rights  were  not  asserted, 
they  are  forever  barred  from  asserting  them.*^  This  principle 
must  be  qualified  to  the  extent  of  limiting  the  effect  of  the  judg- 
ment to  being  a  final  determination  of  all  the  questions  which 
might  properly  have  been  litigated  in  it;  a  claim  of  title  in  hos- 
tility to  the  mortgage  could  not  be  set  up  or  litigated  in  a  fore- 
closure suit,  and  if  such  a  claim  be  advanced  and  a  judgment 
is  rendered  thereon  after  a  hearing  upon  the  merits,  it  will  never- 
theless be  set  aside  upon  appeal  as  exceeding  the  jurisdiction  of  a 
court  of  equity.*® 

§  885.  Presumption  of  validity  of  judgment Although  the  re- 
cital in  a  judgment  in  an  action  of  foreclosure  of  service  of 
process  upon,  and  of  appearance  by,  a  defendant,  is  not  con- 
clusive, and  evidence  is  admissible  on  the  part  of  such  defendant 
to  show  that  the  court  never  acquired  jurisdiction  of  his  person, 
every  intendment  is  in  favor  of  the  validity  of  the  judgment,  if 
regular  upon  its  face;  the  burden  of  establishing  want  of  juris- 
diction is  upon  the  party  so  questioning  it,   and  it   should  be 

441;    Swan  v.   Wheeler,   30   Misc.   R.  Co.  v.  Barker,  155  N.  Y.  308;   49  N. 

225;  63  N.  Y.  Supp.  328.  E.   775;    Eoarty   v.   McDermott,    146 

Though  a  plaintiff  may  he  entitled  N.  Y.  296;  41  N.  E.  30;  Bernstein  v. 

to  equitable  relief  under  a,  complaint  Nealis,  144  N.  Y.  347;  39  N.  E.  328; 

asking  that  a  sale  be  vacated  and  he  Alexander  v.  Donohue,  143  N.  Y.  203; 

be  allowed  to   redeem  yet  the   judg-  36  N.  E.  263;  Lewis  v.  Duane,  141  N. 

ment    is    res    adjudicata    as    to    the  Y.  302;  36  N.  E.  322;  57  St.  E.  410; 

amount  due,  including  costs  and  dis-  Batterman    v.    Albright,    122    N.    Y. 

bursements.     Clark  v.  Levy,  130  App.  484;   25  N.  E.  856;   Benjamin  v.  El- 

Div.  389;  114  N.  Y.  Supp.  890,  1  Civ.  mira,  Jeflferson  &  Canandaigua  E.  E. 

Proc.  Eep.  (N.  S.)  70.  Co.,   49   Barb.   441;    Lagrave  v.   Hel- 

Judgment     is     interlocutory.     The  linger,    144   App.    Div.    397;    129   N. 

judgment  though  final  for  purposes  of  Y.      Supp.      291.     See      Slattery     v. 

review  is  in  other  respects  interlocu-  Schwannecke,   118  N.  Y.  543;    26  N. 

tory  and  parties  to  the  action  having  E.  992. 

judgment    liens    upon    the    property,  86  Corning  v.   Smith,   6   N.  Y.    (2 

may  sell  it  upon  execution,  notwith-  Seld.)    82;   Lewis  v.   Smith,  9  N.  Y. 

standing  the  judgment,   prior  to  the  (5    Seld.)     502;    Lee    v.    Parker,    43 

foreclosure    sale.     Nutt    v.    Cuming,  Barb.    611;    Barker    v.    Burton,    67 

155  N.  Y.  309;  49  N.  E.  880.  Barb.  458. 

85  People  ex  rel.  Bronx  Gr.  &  El. 
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established  in  the  most  satisfactory  manner  to  deprive  the  judg- 
ment of  its  effect.*^ 

A  judgment  of  foreclosure  is  admissible,  even  against  strangers 
to  the  record,  to  show  transfer  of  title,  just  as  a  deed  of  convey- 
ance from  the  mortgagor  v^^ould  be.*®  One  who  acquires  title 
subsequent  to  the  rendition  of  judgment  takes  it  subject  to  the 
lien  of  that  judgment.*® 

A  joint  obligation  cannot  be  void  as  to  one  obligor  and  valid 
as  to  the  other,  and  a  final  judgment  of  a  foreign  court  of  com- 
petent jurisdiction  that  a  mortgage  is  invalid  as  to  one  of  two 
joint  mortgagors  is  res  ad  judicata  as  to  its  invalidity  as  to  the 
other.®** 

■Where  remaindermen  are  estopped  from  denying  the  validity 
of  a  mortgage  executed  by  a  life  tenant,  or  that  it  was  a  lien  upon 
their  interest  in  the  property,  both  the  mortgage  and  the  fore- 
closure thereof  are  valid,  and  effective  against  them  or  their  de- 
scendants who  are  made  parties  to  the  action.®^ 

Where  a  complaint  does  not  allege  that  the  plaintiffs  were  not 
made  parties  to  a  foreclosure  suit  in  a  foreign  State,  the  decree 
in  such  State  will  be  regarded  as  conclusive  against  them  and  their 
interest  in  the  property  will  be  cut  off.  And  if  in  fact  they  were 
not  made  parties  to  such  suit  their  remedy  is  to  sue  for  possession 
in  the  foreign  court.®^ 

In  order,  however,  to  bind  the  estate  of  a  bankrupt  by  the 
judgment  in  a  foreclosure  suit  commenced  after  the  bankruptcy 
and  after  title  to  the  property  has  become  vested  in  the  assignee, 
it  is  indispensable  that  the  suit  be  brought  against  him  distinc- 
tively in  his  representative  or  official  character,  or  at  least  that 
it  should  appear  in  some  way  on  the  face  of  the  proceedings  that 
they  related  to  or  affected  the  bankrupt's  estate.®* 

§  886.  Where  property  escheats  to  State — In  view  of  the  settled 
rule  of  law  that  a  sovereign  State  cannot  be  sued  in  its  own 
courts  without  its  consent,  it  may  be  stated  that  an  action  of  fore- 

87  Ferguson  V.  Crawford,  86  N.  Y.  91  Dickinson  v.  Blake,  116  App. 
600.                                                                    Div.  545;   101  N.  Y.  Supp.  709. 

88  Murray  v.  Deyo,  10  Hun,  3.  92  Munnally  v.  Robinson,  113  App. 
89Beebe  v.   Richmond  Power  Co.,      Div.   848;   99  N.  Y.  Supp.  594. 

6  App.  Div.  187;  40  N.  Y.  Supp.  1013.  93  Landon   v.   Townshend,    112   N, 

90Kohly  V.    Fernandez,    133   App.      Y.  93;   19  N.  B.  424. 
Div.  723;   118  N.  Y.  Supp.  163,  affl'd 
201  N.  Y.  561;  95  N.  E.  1131. 
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closure  of  a  mortgage  upon  lands  vested  by  escheat  in  the  State 
will  not  lie  against  the  State  and  that  the  courts  can  obtain  no 
jurisdiction  of  such  an  action.  JSTor  will  making  the  attorney 
general  of  the  State  a  party  operate  to  confer  jurisdiction.** 

When  property  has  become  vested  by  escheat  in  the  State  the 
title  of  the  State  is  not  divested  by  a  sale  on  foreclosure,  and,  if 
the  statute  of  limitations  has  not  run  against  the  State,  the  pur- 
chaser's title  is  not  marketable.®^ 

§  887.  Remedy  is  by  repeal — If  the  judgment  is  erroneous  as 
to  the  directions  contained  therein,  as  to  costs  or  the  distribution 
of  proceeds,  the  remedy  is  by  appeal.®®  Although  the  judgment 
directs  the  sale  of  the  premises  for  the  satisfaction  of  the  debt, 
and  that  the  defendant  pay  any  deficiency  appearing  after  such 
sale,  it  is  final  and  not  interlocutory  merely.  Nothing  remains 
for  the  court  judicially  to  determine,  and  an  appeal  may  be 
taken  from  it  at  once.®''  The  fact  that  the  judgment  is  final, 
however,  will  not  prevent  the  court  from  inserting  other  pro- 
visions in  it  on  proper  application  being  made,  and  that,  too,  for 
the  benefit  of  any  of  the  parties  to  the  action.®* 

§  888.  Merger  of  mortgage  in  judgment — The  judgment  being 
entered,  the  mortgage  is  said  to  be  merged  in  it,  and  after  a  satis- 
faction of  the  amount  due,  by  a  sale  of  the  land,  or  of  a  portion  of 
it,  both  the  mortgage  and  the  judgment  cease  to  be  a  lien  thereon.^ 
But  a  valid  mortgage  can  be  merged  only  in  a  valid  judgment, 
and  a  judgment  setting  aside  a  foreclosure  and  sale  of  mortgaged 
premises  as  illegal  and  fraudulent,  is  no  bar  to  a  subsequent  fore- 
closure of  the  same  mortgage,  the  mortgage  itself,  or  its  lien, 
being  unaffected  by  said  judgment.^  So,  also,  a  mortgage  is  not 
deemed  merged  in  a  judgment  of  foreclosure  so  as  to  give  an 
inequitable  advantage  to  a  person  having  a  lien,  who  was,  by 
mistake,  not  made  a  party  to  the  action.* 

94  Seitz  V.  Messerschmitt,  117  98  Livingston  v.  Mildrum,  19  N. 
App.  Div.  401;   102  N.  Y.  Supp,  732,      Y.  440. 

affi'd  188  N.  Y.  587;   81  N.  E.   1175.  1  People  v.  Beebe,  1  Barb.  379. 

95  Seitz  V.  Messerschmitt,  117  2  Stackpole  v.  Eobbins,  47  Barb. 
App.  Div.  401;   102  N.  Y.  Supp.  732,       212. 

affi'd  188  N.  Y.  587;  81  N.  E.  1175.  3  Franklin   v.    Hayward,    61    How. 

96  Barnard  v.  Bruce,  21  How.  Pr.  Pr.  43.  See  also  Lapping  v.  Duffy, 
360.  47  Ind.  51. 

97  Morris    v.    Morange,    38    N.    Y. 
172;  Belles  v.  Duff,  43  N.  Y.  469. 
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A  judgment  of  foreclosure  does  not  so  far  merge  the  mortgage 
as  to  preclude  the  mortgagee  from  recovering  from  the  mortgagor 
on  covenants  of  vi^arranty  contained  in  it.*  And  by  a  judgment 
of  foreclosure  a  mortgage  is  not  so  merged  that  the  holder  of  a 
junior  incumbrance  can  obtain  any  priority.^  !N^either  will  such 
a  merger  prevent  the  bond  and  mortgage  from  being  admissible  in 
another  action  against  parties  who  were  not  joined  in  the 
foreclosure  to  reform  the  mortgage  and  enforce  it  against  other 
property.®  A  judgment  of  foreclosure  of  a  mortgage  does  not 
so  far  merge  the  mortgage  as  to  blot  out  the  record  of  the  mort- 
gage or  relieve  any  one  looking  at  the  judgment,  and  the  deed 
given  on  the  sale  pursuant  thereto  from  the  effect  of  that  record 
as  showing  what  the  mortgage  contains.'^ 

The  mortgage  will  be  so  far  merged  in  the  decree  that  a  pur- 
chaser cannot  be  regarded  as  a  mortgagee  in  possession  as  against 
any  party  to  the  action  who  is  bound  by  the  decree.* 

Upon  the  question  of  the  merger  of  a  mortgage  in  a  judgment 
of  foreclosure  a  court  of  equity  will  consider  all  the  facts,  and 
will  determine  the  question  in  each  case  according  to  the  interest 
and  intent  of  the  parties  and  the  demands  of  substantial  justice 
and  equity.  So  though  a  second  mortgage  has  been  foreclosed  and 
the  property  sold,  yet  where  it  appears  that  by  mistake  a 
junior  mortgagee  was  not  made  a  party  to  the  action  it  is  said  it 
would  be  inequitable  to  hold  the  purchaser  at  such  sale  or  parties 
claiming  under  him  remediless  through  such  omission,  and  that 
if  redress  can  be  had  only  by  reviving  the  first  mortgage  and  al- 
lowing it  to  be  foreclosed  again  such  result  must  be  accepted.* 

§  889.  Presumption  of  redemption  after  twenty  years.^ — The  ob- 
ject of  an  action  which  we  term  an  action  to  foreclose  a  mortgage, 
is  to  enforce  the  mortgage  lien.  The  effect  of  the  jutdgment  is  to 
fix  conclusively  the  amount  due  upon  the  debt,^"  which  is  its  sole 
foundation.  The  mortgage  is  not  extinguished,  and  notwith- 
standing the  decree  the  rights  and  liabilities  of  the  mortgagor  con- 
tinue until  the  sale,  to  be  measured  by  the  obligations  stated  in 

4  Lloyd  V.  Quimby,  5  Ohio  St.  262.  8  Davenport  v.  Turpin,  43  Cal.  597. 

5  Lapping  v.  DuflFy,  47  Ind.  5L  9  Franklin   v.    Hayward,    61    How. 

6  Sanders  v.  Farrell,  83  Ind.  28.  Pr.  43. 

7  Bernstein  v.  Nealia,  144  N.  Y.  10  Wallace  v.  Field,  56  Mich.  3; 
347;  39  N.  E.  328.  22  N.  W.  91;   Haldade  v.  Sweet,  58 

Mich.  429;   25  N.  W.  383. 
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the  mortgage  until  final  payment.  Until  the  bond  or  debt  to 
secure  which  the  mortgage  is  given  is  fully  paid  by  the  execu- 
tion of  the  decree,  or  otherwise,  the  mortgagor  cannot  require  the 
bond  and  mortgage  to  be  returned  to  him  or  cancelled.  ^^  The 
debt  upon  the  bond  then  is  secured  by  the  mortgage  and  also  by 
the  decree.  Yet  by  this  double  security  it  is  not  placed  on  any 
different  footing  from  a  debt  due  upon  bond  and  mortgage.  The 
entering  of  a  decree  of  foreclosure  is  not  necessary  to  give  se- 
curity to  the  debt,  for  the  lien  subsists.-'^  The  decree  is  a  means 
only  of  enforcing  the  lien  of  the  mortgage,  and  so  rendering  it 
available.  ^^  The  lien  remains  until  the  debt  is  paid  or  dis- 
charged. Neither  the  foreclosure  suit  nor  the  decree  affects  that, 
nor  does  either  impair  the  mortgagor's  right  to  redeem.  That 
right  remains  the  same  after  decree  and  until  an  actual  sale  of 
the  mortgaged  premises  under  it.^*  So,  notwithstanding  the  de- 
cree the  lien  is  liable  to  be  defeated  by  the  same  presumption 
founded  upon  lapse  of  time.  If  the  mortgage  stands  alone  with- 
out payment  or  proceedings  to  enforce  it  for  twenty  years,  the 
presumption  of  payment  accrues.  If  by  virtue  of  foreclosure  a 
new  "  security  "  has  been  taken,  the  same  policy  will,  under  the 
same  circumstances,  raise  the  same  presumption.  Upon  this 
principle  it  has  been  held  that  where  there  had  been  a  foreclosure 
sale  not  followed  by  a  conveyance  to  the  purchaser  or  any  recogni- 
tion of  the  mortgage  by  the  judgment  debtor,  it  will  be  pre- 
sumed after  the  lapse  of  twenty  years  that  the  land  had  been  re- 
deemed from  such  sale.^^ 

STAT    OP    PEOCEEDINGS. 

§  890.  stay  Generally. — The  right  of  a  mortgagee  to  foreclose 
the  equity  of  redemption  being  absolute,  equity  will  not' obstruct 
him  in  the  pursuit  of  his  remedy  where  the  default  of  the  mort- 
gagor is  due  to  no  fault  of  the  holder  of  the  mortgage.^®  Nor  will 
it  hinder  him  in  the  collection  of  his  loan  in  due  course  of  law 

11  In  re  Coster,  2  Johns.  Ch.  502.  v.    Onderdonk,    98    N.    Y.    158,    165; 

12  Lansing  v.  Capron,  1  Johns.  Reynolds  v.  Dishon,  3  Bradw.  (111.) 
Ch.  617.       ,               "  173. 

13  Bueklin  v.  Bueklin,  1  Abb.  Ch.  16  Sire  v.  Long  Acre  Square 
App.  Dee.  242.  Building  Co.,  50  Misc.  E.  29;   100  N. 

14  Brown  v.  Frost,  10  Paige,  243.  Y.  Supp.  307. 

15  Per  Danfoeth,  J.,  in  Barnard 
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simply  because  the  debtor  believes  that  it  will  be  more  to  his 
interest  if  another  course  be  pursued. -^^ 

Where  a  mortgage  is  executed  as  payment  of  a  judgment  which 
is  afterward  set  aside,  and  an  accounting  ordered,  an  action  of 
foreclosure  of  such  mortgage  may  be  stayed  until  the  accounting 
ordered  has  been  taken,  and  the  rights  and  liabilities  of  the  par- 
ties ascertained  and  settled.^* 

An  action  by  one  to  whom  a  mortgage  has  been  assigned  as 
collateral  security  for  a  debt  of  less  than  its  face,  will  be  stayed 
upon  the  application  of  the  assignee  in  bankruptcy  of  the  mort- 
gagee until  the  determination  of  an  action  by  the  latter  in  which 
he  asks  for  a  foreclosure  and  equitable  distribution  of  the  avails, 
and  to  which  the  pledgee  was  a  party  where  it  appears  that  be- 
fore such  assignee  commenced  his  action,  he  applied  to  the  pledgee 
to  foreclose  and  the  latter  refused  to  do  so.-'® 

Where  a  creditor  who  took  a  bond  and  mortgage  to  secure  the 
payment  of  a  note  endorsed  by  another  for  a  loan  alleged  to  be 
usurious,  and  the  transaction  took  place  in  another  State  where 
all  the  parties  resided,  sued  the  endorser  while  transiently  in  this 
State,  instead  of  resorting  to  the  bond  and  mortgage,  it  was  held 
proper  to  grant  an  injunction  to  stay  such  action  at  law  until 
the  creditor  had  pursued  his  remedy  on  the  mortgage  in  the  State 
in  which  it  was  given,  reserving  the  question  of  costs,  and  all 
other  questions,  until  the  further  application  of  the  creditor.** 

On  the  other  hand  the  court  will  not,  upon  a  motion  made  in 
an  action  to  partition,  stay  proceedings  in  another  action  brought 
to  foreclose  a  mortgage  on  the  same  property  for  "  the  inherent  of 
a  court  to  stay  proceedings  or  control  the  trial  of  an  action  is 
one  which  must  be  exercised  in  the  action  itself,  and  where  it 
is  sought  to  enjoin  parties  from  proceeding  in  another  action  such 
relief  must  be  by  injunction  in  an  action  where  by  formal  prayer 
it  is  demanded."  *^ 

In  an  action  to  foreclose  a  mortgage  a  stay,  until  the  con- 

17  Bradford  v.  Downs,  24  App.  20  Hayes  v.  Ward,  4  Johns.  Ch. 
Div.    97;    98   N.   Y.    Supp.    1051,   re-       123. 

argument   denied  25   App.   Div.   581;  21  North    Central    Realty    Co.    v. 

49  N.  Y.  Supp.  521.  Blackman,    145    App.    Div.     (N.    Y.) 

18  King  V.  Duryea,  76  N.  Y.  626.  199;    129  N.  Y.  Supp.  1005. 

19  Burlingame  v.   Parce,    12   Hun, 
149. 
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elusion  of  condemnation  proceedings  affecting  the  mortgaged 
premises,  which  proceedings  have  been  running  for  two  years, 
and  are  likely  to  run  two  years  longer,  should  not  be  granted  on 
the  application  of  the  holder  of  a  subsequent  mortgage,  unless 
adequate  security  is  given  that  the  property  will  finally  sell  for 
enough  to  cover  the  expenses  of  the  sale  and  the  amount  due  upon 
the  mortgage,  with  interest  and  costs,^^  or  unless  the  parties  by 
an  agreement  between  themselves  made  upon  a  valuable  con- 
sideration, so  stipulate.^* 

A  court  of  equity  will  not,  on  the  ground  that  the  statute  of 
limitations  has  run  against  a  mortgage,  restrain,  as  a  cloud  upon 
title,  a  sale  under  a  power  of  sale  contained  in  the  mortgage,  in 
the  absence  of  any  allegation  in  the  complaint  or  finding  by  the 
court  that  the  bond  and  mortgage  have  been  paid.^* 

Where  plaintiffs  allege  that  they  are  able,  ready  and  willing  to 
pay  a  bond  and  mortgage  upon  receiving  the  instruments  and  a 
satisfaction  piece,  and  that  the  defendant  has  failed  to  deliver 
them,  claiming  that  they  have  been  lost,  but  does  not  allege  any 
tender  to  defendant,  an  injunction  pendente  lite  restraining  de- 
fendant from  disposing  of  or  foreclosing  the  bond  and  mortgage 
will  not  be  granted.^^ 

It  is  within  the  sound  discretion  of  the  court  whether  or  not  to 
stay  an  action  to  foreclose  on  the  ground  that  there  is  a  former 
action  for  the  same  cause  between  the  same  parties  pending  in 
the  federal  courts  or  in  the,  courts  of  another  State,  and  a  stay 
will  not  be  granted  where  it  appears  that  the  former  action  was 
based  on  technicalities  and  brought  to  hinder  and  delay  the  mort- 
gagee.^® 

Where  an  action  is  commenced  and  at  issue  to  foreclose  a 
third  mortgage  on  premises,  a  motion  by  the  mortgagor  to  stay 
such  proceedings  will  not  be  granted  on  the  ground  that  a  judg- 
ment of  foreclosure  on  the  first  mortgage,  both  actions  having 
been  commenced  simultaneously,  make  it  necessary  for  the  mort- 
gagee in  the  third  mortgage  to  seek  his  remedy  against  the  sur- 

22  Weekes  v.  McCormick,  16  App.  25  Bodenstein  v.  Saul,  132  App. 
Div.  432;  45  N.  Y.  Supp.  30.  Div.  628;   117  N.  Y.  Supp.  349. 

23  Mayer  v.  Jones,  132  App.  Div.  26  Curlette  v.  Olds,  110  App.  Div. 
106;   11-6  N.  Y.  Supp.  300.  596;    97   N.   Y.    Supp.    144;    35    Civ. 

24  House  v.  Carr,  185  N.  Y.  453;  Pro.  Eep.  306. 
78  N.  B.  171. 
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plus  moneys  on  the  third  mortgage.     In  such  a  case  the  third 
mortgagee  has  a  right  to  have  the  issue  tried.  ^^ 

§  891.  Stay  on  appeal.— The  provisions  of  law  controlling  the 
right  of  a  defendant  to  a  stay  of  proceedings  on  an  appeal  from 
a  judgment  of  foreclosure  and  sale  are  as  follows:  If  the  judg- 
ment of  order  directs  the  sale  or  the  delivery  of  the  possession  of 
real  property,  or  entitles  the  respondent  to  the  immediate  pos- 
session thereof,  an  appeal  does  not  stay  the  execution  of  the  judg- 
ment or  order  until  the  appellant  gives  a  written  undertaking  to 
the  effect  that  he  will  not,  while  in  possession  of  the  property, 
commit,  or  suffer  to  be  committed,  any  waste  thereon ;  and  if  the 
property  is  in  his  possession  or  under  his  control,  the  undertaking' 
must  also  provide  that  if  the  judgment  or  order  is  affirmed  or 
the  appeal  is  dismissed,  and  there  is  a  deficiency  upon  a  sale,  he 
will  pay  the  value  of  the  use  and  occupation  of  such  property,  or 
the  part  thereof  as  to  which  the  judgment  or  order  is  affirmed, 
from  the  time  of  taking  the  appeal  until  the  delivery  of  the  pos- 
session thereof,  pursuant  to  the  judgment  or  order,  not  exceeding 
a  specified  sum  fixed  by  a  judge  of  the  court  below.  If  the 
judgment  directs  a  sale  of  real  property  upon  the  foreclosure  of 
a  mortgage,  and  an  appeal  is  taken  by  a  party  against  whom 
payment  of  a  deficiency  is  awarded  by  such  judgment,  the  un- 
dertaking must  also  provide  that  if  the  judgment  is  affirmed  or 
the  appeal  is  dismissed,  the  appellant  will  pay  any  deficiency 
which  may  occur  upon  the  sale,  with  interest  and  costs,  and  all 
expenses  chargeable  against  the  proceeds  of  the  sale,  not  exceed- 
ing a  sum  fixed  by  a  judge  of  the  court  below.^^ 

Under  this  provision  of  the  Code  it  has  been  decided  that  an 
owner  of  leased  lands  not  in  possession,  nor  liable  for  a  deficiency 
on  foreclosure  of  a  mortgage  thereon,  should  not  be  required  to 
give  an  undertaking  to  the  effect  that  he  will  not  commit  or 
suffer  waste  to  be  committed  on  the  premises  in  order  to  stay  a 
sale  pending  an  appeal  from  the  judgment,  because  not  having  a 
right  to  possession  he  cannot  legally  enter  and  commit  waste,  and 
the  words  "  suffer  waste  "  as  used  in  the  statute  apply  to  a  per- 
son in  possession  and  capable  of  suffering  waste  by  "neglect  or 
omission.^*     And  when,  in  an  action  to  foreclose  a  mortgage  upon 

27  Daily  v.  Kingdon,  41  How.  Pr.  28  Code  of  Civ.  Pro.  §  1331. 

22.     See  ante   §  218,  citing  Grinnan  29  Midwood    Park    Co.    v.    Baker, 

V.  Piatt,  31  Barb.  328.  142  App.  Div.  495;   127  N.  Y.  Supp! 
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a  leasehold,  the  mortgagor  does  not  appear  and  has  no  claim  ex- 
cept an  alleged  right  to  a  redemption  from  summary  proceedings, 
and  the  value  of  the  leasehold  is  rapidly  decreasing  while  the  ar- 
rears) in  rents  and  taxes  are  rapidly  increasing,  a  stay  of  execu- 
tion upon  an  appeal  which  is  apparently  dilatory  in  character 
by  one  not  a  party  to  the  mortgage,  but  merely  claiming  that  it 
was  given  partly  for  his  benefit  should  not  be  granted.*" 

Again  Avhere  the  plaintiff  in  foreclosure  purchased  the  mort- 
gage with  his  own  money,  and  started  foreclosure  at  instance  of 
one  defendant  who  was  litigating  with  one  of  his  co-defendants 
in  reference  to  their  respective  rights  in  the  mortgaged  premises, 
it  was  held  that  this  did  not  justify  a  stay  pending  an  appeal  to 
the  Court  of  Appeals  in  the  action  between  such  co-defendants.^^ 

Where  an  undertaking  given  to  stay  proceedings,  pending  ap- 
peal, is  in  substantial,  although  not  in  exact  compliance  with 
the  requirements  of  the  Code,  the  plaintiff  should  move  to  set  it 
asida  If  without  doing  so,  and  without  giving  notice  of  the 
defect,  he  proceeds  to  sell  the  premises  under  the  judgment,  the 
sale  must  be  set  aside  and  a  resale  ordered.®^ 

An  undertaking  framed  under  section  1327  of  the  Code  of 
Civil  Procedure,  for  staying  proceedings  on  an  ordinary  judgment 
for  the  payment  of  money,  would  not  be  appropriate  to  stay  pro- 
ceedings on  a  judgment  directing  the  sale  of  property  and  the 
payment  of  deficiency.** 

§  892.  Substituting  receiver  for  undertaking On  an  appeal  to 

the  Court  of  Appeals,  the  plaintiff  is  entitled,  as  a  matter  of  right, 
to  an  undertaking  for  costs  under  section  1351  of  the  Code  of 
Civil  Procedure;  but  on  an  appeal  to  the  General  Term,  the 
court  may  stay  proceedings  without  any  undertaking,  or  may  sub- 
stitute a  receiver  in  lieu  of  requiring  an  undertaking.  If  any 
undertaking  is  required,  the  section  cited  controls  as  to  its  form.** 

A  bond  conditioned  not  to  commit  waste  and  to  pay  the  value 

1132;  Mutual  Life  Ins.  Co.  v.  Eobin-  33  Concordia  Savings  &  Aid  Ass'n 

son,  23  Misc.  563 ;  52  N.  Y.  Supp.  795.  v.   Read,    124   N.   Y.    189 ;    26   N.   E. 

SOBouden  v.   Sire,   119  App.   Div.  347;   Grow  v.  Garlock,  29  Hun,  598, 

194;   104  N.  Y.  Supp.  460.  601,  and  cases  cited. 

31  Swift    V.     Finnigan,     53    App.  34  Wilson  v.  Grant,  59  How.  Pr. 

Div.  76;  65  N.  Y.  Supp.  723.  350. 

32Parfitt  v.  Warner,  13  Abb.  Pr. 
471. 
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of  the  use  of  the  property,  but  with  no  covenant  to  pay  a  de- 
ficiency, is  insufficient,  where  the  defendant  is  not  in  posession,** 
and  is  not  adjudged  to  pay  a. deficiency,^®  or  where  the  judgment 
directs  a  sale  of  both  real  and  personal  property.^'' 

This  section  does  not  control  an  appeal  from  an  order  directing 
a  resale  of  premises  which  have  been  sold  in  an  action  to  foreclose 
a  mortgage.^*  Nor  an  appeal  from  a  judgment  modifying  a  sur- 
rogate's order  as  to  the  amount  of  a  creditor's  claim  for  which 
real  estate  is  to  be  sold.^' 

Eule  67  of  the  General  Eules  of  Practice  provides  that  "  no 
order  to  stay  a  sale  under  a  judgment  in  partition,  or  for  the 
foreclosure  of  a  mortgage,  shall  be  granted  or  made  by  a  judge 
out  of  court,  except  upon  a  notice  of  at  least  two  days  to  the 
plaintiff's  attorney." 

35  National      Savings      Bank      v.  37  N.    Y.    Security    &    T.    Co.    v. 

Slade,  42  N.  Y.  Supp.  455 ;   Commer-  Saratoga  G.  &  El.  L.  Co.,  5  App.  Div. 

cial  Bank  v.  Folty,  35  App.  Div.  237 ;  535 ;  39  N.  Y.  Supp.  486. 

54  N.  Y.  Supp.  764.  38  Stephens  v.  Humphries,  20  N.  Y. 

36Eosenbaum    v.    Tobler,    3    App.  Supp.  812;   49  St.  Rep.  782. 

Div.  312;  53  N.  Y.  Supp.  722.  39  Mead  v.  Jenkins,  4  Den.  84. 
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DEiEENSES    GEISTEEALLY. 

§  893.  A  defendant  may  properly  present  any  defense  which  con- 
sists in  showing  that  the   mortgage   ought  not   to  be  foreclosed. 

Thus,  he  may  insist  that  the  obligation  wBich  the  mortgage  was 
made  to  secure  is  void  as  being  without  consideration,  or  usurious, 
or  that  it  has  been  paid.  The  fact  that  the  mortgage  has  been 
paid  in  whole  or  in  part  is  a  valid  defense,  not  only  to  the  mort- 
gagor, but  to  junior  incumbrancers ;  ^  but,  payment  of  a  mortgage 
is  an  affirmative  defense,  and  the  burden  of  proving  and  pleading 
it  is  on  the  defendant,  until  twenty  years  have  elapsed  from  the 
date  of  the  maturity  of  the  obligation.^  So,  the  payment  and 
discharge  of  a  mortgage  given  as  collateral  security  to  a  prior 
mortgage,  is  a  payment  upon  such  prior  mortgage,  and  is  available 
as  a  defense  to  a  subsequent  incumbrancer  in  an  action  to  fore- 
close the  same.^ 

If  the  mortgage  is  perfectly  valid  and  unpaid,  the  defendant 
may  still  insist  that  it  is  not  due,  or  that  the  time  for  paying  it 
has  been  extended.*  So,  where  the  holder  of  a  majority  of  the 
bonds  in  value  either  before  or  when  the  time  for  the  payment  of 
interest  coupons  arrives,  consents  to  an  extension  of  the  time  for 
such  payment  for  a  period  which  is  not  definitely  fixed,  he  thereby 
waives  strict  payment  of  interest.  In  such  a  case  he  is  pre- 
cluded from  insisting  that  a  default  has  occurred  under  a  clause 
in  the  trust  mortgage,  given  to  secure  the  payment  of  the  bonds, 
providing  that  in  case  of  any  default  in  the  payment  of  interest 
upon  the  bonds,  or  any  of  them,  and  the  continuance  of  such  de- 
fault for  six  months,  if  the  holders  of  one-half  in  value  of  the  out- 
standing bonds  shall  so  elect  and  notify  the  trustee  in  writing  of 
such  election,  the  whole  of  such  bonds  shall  immediately  become 

1  Prouty  V.  Price,  50  Barb.  344.  3  Prouty  v.  Eaton,  41  Barb.  409. 

2  Redmond  v.  Hughes,  151  App.  4  Dodge  v.  Crandal,.30  N.  Y.  294; 
Div.   99.     See  ante.  Chap.  XL                 Hall  v.  Davis,  73  Ga.  101;  Lucas  v. 

As   to    admissability   of   testimony  Hendrix,    92    Ind.    54.     See   Ch.   VII 
regarding  payment  under  §  829  of  the  herein  as  extension  of  time  of  pay- 
Code.     See  McCarthy  v.  Stanley,  151  ment. 
App.  Div.  358. 
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due  and  payable,  although  the  period  limited  in  the  bonds  for 
the  payment  thereof  has  not  expired.  His  consent  operates  as  a 
waiver  which  will  preclude  the  maintenance  of  an  action  to  fore- 
close the  mortgage  upon  the  demand  of  such  bondholder.^  But 
where  it  appears  that  there  was  no  bad  faith  on  the  part  of  the 
mortgagee  he  will  not  be  deprived  of  his  right  to  foreclose  for  a 
default  in  payments  by  an  alleged  parol  agreement  extending 
the  time  for  and  changing  the  place  of  payment  for  which  thereo 
was  no  consideration.®  The  defendant  may  also  allege  any  fact 
tending  either  to  defeat  the  obligation  or  to  reduce  its  amount, 
and  the  issue  thus  raised  can  be  tried  in  the  action  to  foreclose  and 
without  a  jury.'^ 

The  acceptance  of  a  deed  containing  a  statement  that  it  is 
made  subject  to  all  liens  of  mortgages  merely  means  that  the 
conveyance  is  taken  subject  to  the  liens  of  valid  mortgages  and 
the  grantee  may  subsequently  dispute  the  validity  of  any  mort- 
gage on  the  premises.® 

That  the  mortgage  was  never  executed  may  be  shown.®  And 
the  mortgagor  is  not  estopped  by  the  execution  of  the  mortgage 
from  showing  an  entire  or  partial  failure  of  consideration.-^" 

Since  any  facts  which  would  justify  or  require  a  court  of 
equity  to  grant  affirmative  relief  against  the  enforcement  of  a 
mortgage,  can  properly  be  set  up  as  a  defense  to  the  foreclosure, 
an  injunction  against  the  foreclosure  of  a  mortgage  can  never 
become  necessary  except  where  such  foreclosure  is  attempted  by 
advertisement,  without  suit.-'^ 

§  894.  Defenses  open  to  junior  lienors — ^Any  defense  which  can 
be  urged  by  the  mortgagor  may  also  be  made  by  those  claiming 
liens  junior  to  the  mortgage  under  him,  unless  restrained  by 

SArnot  v.  Union  Salt  Co.,  186  N.  Carthy,  149  N.  Y.  71;  43  N.  E.  427, 

Y.  501;  79  N.  E.  719,  reversing  109  holding  that  a  husband  who  joined  in 

App.  Div.  433.  a  mortgage  on   lands  of  his  wife  is 

6  Asendorf  v.  Meyer,  8  Daly,  278.  competent  to  testify  as  to  this  after 

7  Armstrong  v.  Gilchrist,  2  Johns.  her  death. 

Cas.  424.     See  Farmers'  Loan  &  Trust  10  Rapps   v.   Gottlieb,    142   N.   Y. 

Co.  V.  New  York  &  Northern  R.  Co.,  164;   36  N.  E.  1052;   Davis  v.  Bech- 

150  N.  Y.  410;   44  N.  E.  1043.     See  stein,  69  N.  Y.  440;  25  Am.  E.  218; 

also  Grimball  v.  Martin,  77  Ala.  553.;  Jonas  v.  Jonas,  20  Iowa,  388 ;  Cawley 

Carniichael  v.  Adams,  91  Ind.  526.  v.  Kelley,  60  Wis.  315;   19  N.  W.  65. 

8  Purdy  v.  Coar,  109  N.  Y.  448 ;  11  Poster  v.  Townshend,  2  Abb.  N. 
17  N.  E.  352.  Cas.  29,  46. 

9  Albany  Co.  Savings"  Bank  v.  Mc- 
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special  eircuinstances.  Thus,  a  junior  mortgagee  ^^  or  judgment 
creditor  ^*  may  contest  the  validity  of  the  mortgage  on  the  ground 
of  usury.  And  the  right  of  a  junior  lienor  to  defend  is  not 
affected  hy  the  circumstance  that  his  claim  is  not  yet  due.-^* 

A  second  mortgagee,  who  has  foreclosed  and  bid  in  the  property, 
can  make  any  defense  against  the  prior  mortgage  that  the  mort- 
gagor could  have  made;  as  that  the  first  mortgagee  had  violated 
an  agreement  vi^ith  the  mortgagor,  by  which  he  was  obligated  first 
to  proceed  against  collateral  security,  and  had  by  his  negligence 
lost  such  security. -^^ 

When  in  an  action  of  foreclosure  it  has  been  clearly  and  posi- 
tively shown  that  the  wife  was  an  accommodation  indorser  and 
pledged  her  lands  only  as  surety  for  her  husband's  debt,  it  is 
error  to  refuse  to  make  a  finding  to  that  effect  on  the  sole  ground 
that  it  had  not  been  pleaded  as  a  defense,  for  the  defendant 
should  have  been  allowed  to  amend  the  answer  to  conform  to  the 
proof.  •'® 

Where  a  mortgage  covering  lands  of  a  husband  and  wife,  is 
executed  by  the  latter  for  the  purpose  of  securing  a  debt  of  the 
former,  she  has  a  right  to  insist,  as  has  also  her  grantee,  that 
the  land  of  the  principal  debtor  be  applied  to  the  debt  before 
recourse  be  had  to  hers.-''' 

Where,  however,  a  mortgagor  is  obligated  to  pay  a  certain 
amount  annually  in  reduction  of  the  mortgage,  the  fact  that  the 
mortgagee  has  received  insurance  money  in  settlement  of  a  loss 
by  fire  which  is  in  excess  of  the  amount  to  be  paid  by  the  mort- 
gagor, will  not  defeat  an  action  to  foreclose  for  a  default  in 
such  a  payment,  the  insurance  money  not  being  regarded  as  a 
payment  within  the  terms  of  the  mortgage,  but  as  a  substitution 
pro  tanio  for  the  mortgaged  property.  ^^ 

And  in  an  action  by  an  assignee  of  a  mortgage,  to  foreclose  an 
allegation  in  the  complaint  that  the  mortgagor  obtained  and 
converted  the  insurance  money  coupled  with  a  demand  for  judg- 
ment therefor  does  not  estop  the  plaintiff  from  seeking  to  re- 

12  Mutual  Life  Ins.  Co.  v.  Bowen,  16  White  v.  Eovall,  121  App.  Dlv. 
47  Barb.  618.  12;  105  N.  Y.  Supp.  624. 

13  Thompson  v.  Van  Vechten,  27  17  White  v.  Eovall,  121  App.  Div. 
N.  Y.  568,  585.  12;    105  N.  Y.  Supp.  624. 

,14  Hart  v.  Haydon,  79  Ky.  346.  18  Smith  v.  Ferris,  143  N.  Y.  495; 

15  Thompson   v.   Jarvis,    39   Mich.       39  N.  E.  3. 
689. 
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cover    from    the    mortgagees,    upon    their    guaranty,    for    any 
deficiency.^' 

A  lease  given  by  a  life  tenant  does  not  survive  his  death  and 
therefore  an  action  of  foreclosure  cannot  be  defended  by  a 
tenant  in  possession,  who  held  under  a  lease  from  a  life  tenant 
whose  death  occurred  before  the  action  was  brought.^'' 

§  895.  The  defense  of  champerty  under  the  Eeal  Property  Law 
(Laws  of  1896,  ch.  547,  §  225),  is  not  limited  to  the  owner  in- 
possession  under  the  adverse  title,  but  is  available  to  any  de- 
fendant in  the  suit  of  foreclosure.^^ 

§  896.  Mortgage  procured  by  fraud. — A  mortgagee  will  not  be 
permitted  to  take  advantage  of  his  own  fraud  in  procuring  a  mort- 
gage, to  the  extent  that  he  may  enforce  it  against  the  mortgagor.^* 

To  constitute  a  good  defense  to  a  bill  for  the  foreclosure  of  a 
mortgage,  on  the  ground  of  fraud  in  obtaining  it,  it  is  neces- 
sary not  only  to  show  that  the  defendant  was  defrauded  but  also 
that  he  was  defrauded  by  the  mortgagee,  or  his  agents,  or  at 
least  to  show  that  the  mortgagee,  at  the  time  of  taking  the  mort- 
gage, was  aware  that  a  fraud  had  been  committed  upon  the  mort- 
gagor and  the  several  facts  necessary  to  constitute  the  fraud  and 
to  bring  home  to  the  mortgagee  the  knowledge  of  it,  should  be 
distinctly  stated  in  the  answer  of  the  defendant.  ^^ 

And  though  fraud  may  ha,ve  been  perpetrated  upon  the  mort- 
gagor yet  he  may  be  estopped  to  assert  it  against  a  mortgagee 
who  had  no  knowledge  thereof,  to  the  extent  of  the  money  ad- 
vanced by  the  mortgagee  in  reliance  upon  the  mortgage.^* 

So,  a  grantee  or  mortgagee,  for  a  valuable  consideration  and 
without  notice,  from  one  who  obtained  title  by  fraud  and  undue 
influence,  acquires  a  good  title  or  lien  and  will  be  protected 
against  the  claims  of  the  defrauded  vendor. ^^ 

19Willard  v.  Welch,  94  App.  Div.  coe  v.  Safford,  61  App.  Div.  289;  70 

179;   88  N".  Y.   Supp.   173,  affi'd   186  N.  Y.  Supp.  309. 

N.  Y.  564;  79  N.  E.  1118.  23  Alkin   v.   Morris,   2   Barb.    Ch. 

20Snedecker     v.     Thompson,     26  140.     See  McDonnell  v.  McCann,  127 

Mise.  E.  160;  56  N.  Y.  Supp.  775.  App.  Div.  302;   111  N.  Y.  Supp.  312. 

21  Hopkins  v.  Baker,  140  App.  Div.  24  Dunn  v.  Sharpe,  9  Misc.  R.  636; 
(N.  Y.)   460;  125  N.  Y.  Supp.  417.  30  N.  Y.  Supp.  353. 

22  People's  Building  Loan  &  Sav.  25  Valentine  v.  Lunt,  115  N.  Y. 
Ass'n  V.  Platz,  59  App.  Div.  275;  496;  22  N.  E.  209.  See  also  Lamb 
69  N.  Y.  Supp.  589.     See  also  Ros-  v.   Lamb,   18  App.  Div.  250;   46  N. 

Y.  Supp.  219. 
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And  a  mortgagee  who,  in  reliance  upon  the  record  title,  takes 
a  mortgage  upon  property  from  one  to  whom  it  has  been  trans- 
ferred by  a  fraudulent  grantee,  is  not  chargeable  with  constructive 
notice  of  the  fraud,  although  the  person  defrauded  occupies  the 
property,  where  at  the  time  she  was  ignorant  of  the  fraud  per- 
petrated upon  her  and  could  not  have  disclosed  the  fact  to  tke 
mortgagee  had  he  made  inquiry.^® 

Where  one  who  is  illiterate  executes  a  mortgage  without 
knowledge  of  its  contents,  no  fraud  being  shown,  neither  he  nor 
his  grantee  who  purchases  with  knowledge  of  the  mortgage  can 
contest  its  validity,  as  against  a  hona  fide  holder  for  value,  on 
that  ground  alone.^'^  It  must  also  be  shown  that  the  mortgagor 
executed  the  paper  without  negligence  on  his  part,  and  this  al- 
though he  was  old,  infirm,  and  illiterate.^*  But  while  one  who 
can  read  and  who  executes  a  mortgage  without  reading  it  is 
guilty  of  negligence  that  will  prevent  him  from  obtaining  relief 
from  the  mortgage,  because  its  contents  were  different  from  what 
they  were  represented  to  him;  yet  if  a  trusted  friend  and  agent 
of  the  mortgagor  was  employed  to  represent  the  contents  of  the 
mortgage,  so  that  its  execution  was  obtained  without  the  mort- 
gagor's reading  it,  this  is  a  fraud  against  which  relief  will  be 
granted.^* 

And  a  mortgagee  with  no  notice  of  undue  influence  exercised 
by  the  mortgagor  upon  his  grantor  in  procuring  the  deed  may,  it 
is  held,  enforce  the  mortgage.^'' 

Where  a  daughter,  through  undue  influence  and  without  ade- 
quate consideration,  procured  from  her  aged  and  •  infirm  mother 
the  execution  of  a  note  and  mortgage,  it  was  held  that  they  should 
be  cancelled  on  petition  of  the  mother's  heirs.  ^^ 

It   seems   that   declaration    of   the  28  Montgomery  v.   Scott,   9   S.   C. 

mortgagor,  made  after  the  execution  20;  30  Am.  R.  1.     See  also  Garvey  v. 

of  a  mortgage,  as  to  the  intent  with  New  York  Bldg.  L.  &  B.  Co.,  57  App. 

which  it  and  other  transfes  of  prop-  Div.  193;  68  N.  Y.  Supp.  317,  which 

erty  were  made  and  as  to  his  pecuni-  was  an  action  to  reform  a  mortgage, 

ary    condition,    are    inadmissible    as  and   Frank   v.    Schloss,    37    Misc.   R. 

evidence  against  the  mortgagee,  in  an  140;   74  N.  Y.  Supp.  839,  which  was 

action  wherein   the   mortgage   is   as-  an  action  to  cancel, 

sailed    as    fraudulent.     Spaulding    v.  29  Robinson  v.  Glass,  94  Ind.  211; 

Keyes,  125  N.  Y.  113;  26  N.  E.  15.  Matlock  v.  Todd,   19  Ind.   130. 

26  Cornell  v.  Maltry,  165  N.  Y.  30  Swanston  v.  Day  46  Misc.  R. 
657;  59  N.  E.  291.  311;  93  N.  Y.  Supp.  192. 

27  Leslie  v.  Merrick,  99  Ind.   180.  31  Spargner  v.  Hall,  62  Iowa,  498; 
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§  897.  Mortgages  fraudulent  as  to  creditors. — ^A  mortgage  made 
with  iBtent  to  defraud  the  creditors  of  the  mortgagor  is  good 
between  the  parties,  and  if  the  mortgagee  can  show  a  right  to 
recover  without  developing  the  fraud,  the  mortgagor  cannot  set 
up  his  own  fraud  in  defense.^^ 

A  creditor  of  the  mortgagor  may,  however,  he  permitted  to 
attack  the  transaction  on  the  ground  of  fraud.  *^ 

And  a  judgment  between  parties  to  a  conveyance  or  mortgage, 
affirming  the  validity  of  the  deed  or  mortgage,  whether  obtained 
by  default  or  upon  litigation,  especially  where  the  exact  issue 
whether  or  not  it  was  a  fraud  upon  creditors  was  not  presented  by 
the  pleadings  and  decided,  does  not  preclude  a  creditor,  not  a 
party  to  the  action,  from  subsequently  assailing  the  original 
transaction  as  a  fraud  upon  his  rights  as  a  creditor  of  the  grantor 
or  mortgagor.** 

An  action  by  the  creditors  of  a  mortgagor  to  set  aside  an 
assignment  made  by  him  on  the  ground  that  it  was  made  with 
the  intent  to  hinder,  delay  and  defraud  his  creditors  will  not 
prevent  a  mortgagee  of  the  debtor  from  maintaining  an  action 
of  foreclosure  for  default  in  payment,  such  mortgage  being  prior 
in  time  to  the  making  of  the  assignment.  And  the  right  to  so  pro- 
ceed will  not  be  affected  by  a  question  as  to  the  validity  of  such 
mortgage,  it  being  declared  that  any  infirmity  or  limitation  of 
the  mortgage  as  security  is  a  matter  of  defense  available  to  any 
party  defendant  or  to  any  person  who,  having  the  right  to  de- 
fend, may  become  such  party.*® 

§  898.  Forgery. — Forgery  of  the  name  of  the  ovmer  of  prop- 
erty to  a  mortgage  will  be  a  good  defense  to  an  action  on  the 
instrument  in  the  absence  of  evidence  clearly  showing  a  subse- 

17  N.  W.  743 ;   Leighton  v.   Orr,   44  35  Buffalo  Chemical  Works  v.  Bank 

Iowa,    679;    Tucke    v.    Buckholz,    43  of  Commerce,  79  Hun,  93;   29  N.  Y. 

Iowa,  415.  Supp.  663. 

32  Bonesteel  v.  Sullivan,  104  Pa.  That  mortgage  executed  hefore  m- 
St.  9.  solvency  is  enforceable.     See  Lehren- 

33  Jenkins  v.  John  Good  Cordage  krauss  v.  Bonnell,  199  N.  Y.  240;  92 
&  Mach.  Co.,  56  App.  Div.  573;  68  N.  N.  E.  637;  Smith  v.  Ferine,  121  N. 
Y.  Supp.  239,  affi'd  168  N.  Y.  679;  61  Y.  376;  24  N.  E.  804;  Phillips  v. 
N.  E.  1130;  Ham  v.  Gilmore,  7  Misc.  Kahn,  96  App.  Div.  166;  89  N.  Y. 
R.  596;  28  N.  Y.  Supp.  126.  Supp.  250. 

34  Brooks   v.    Wilson,    125    N.    Y. 
256;  26  N.  E.  258. 
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quent  binding  ratification' and  adoption  of  the  mortgage  by  the 
mortgagor. 

So,  where  a  son  forged  his  mother's  name  to  a  mortgage,  two 
payments  of  interest  made  by  her  after  discovering  the  forgery 
and  without  informing  the  mortgagees  thereof,  do  not  as  a  matter 
of  law  estop  her  executors  from  attacking  the  validity  of  the 
instrument  in  the  absence  of  proof  that  the  mortgagees  were 
thereby  prevented  from  enforcing  any  remedy  or  that  their  posi- 
tion was  changed  to  their  disadvantage. 

Nor  do  the  payments  amount  to  a  ratification  of  the  unauthor- 
ized act  of  the  son.^^ 

A  mortgagor  may,  however,  be  estopped  by  afiirmative  acts 
subsequent  to  the  transaction,  such  as  the  payment  of  interest 
with  kno^vledge  of  the  forgery,  to  either  set  it  up  as  a  defense 
or  to  assert  it  as  a  basis  for  equitable  relief.*'^ 

§  899.  A  mortgage  executed  upon  an  illegal  consideration  is 
void,  and  the  real  facts  may  be  set  up  in  defense,  though  they 
contradict  the  terms  of  the  instrument.^® 

Under  a  statute  making  void  a  mortgage  given  for  a  gambling 
debt,  except  that  where  so  given  it  shall  enure  for  the  sole  benefit 
of  such  person  as  would  be  entitled  to  the  said  real  estate  if  the 
mortgagor  had  died  .immediately  upon  encumbering  the  premises, 
and  shall  be  taken  and  held  for  the  use  of  the  person  who  would 
be  so  entitled,  if  a  mortgage  is  given  under  such  conditions 
the  bondsmen  are  not  personally  liable  and  the  bond  and  mort- 
gage are  valid  only  for  the  purpose  of  enabling  the  heirs  of  the 
mortgagee  to  obtain  payment  of  the  debt  from  the  land  mort- 
gaged by  foreclosure.^* 

A  mortgage  given  to  secure  the  performance  of  a  contract 
between  a  husband  and  wife  to  live  separately  is  void  as  against 
public  policy.*" 

A  mortgage  executed  upon  the  consideration  that  the  son  of 
the  grantor,  who  was  then  under  arrest  for  embezzlement,  should 

36  Rothschild    v.    Title    Guarantee  38  Morris     v.     Morris,     Adm'r,     9 
&  Trust  Co.,  139  App.  Div.  672;   124  Dana  (Ky.)   317;  35  Am.  Dec.  138. 
N.  Y.  Supp.  441.  39Luetchford  v.  Lord,   132  N.  Y. 

37  Rothschild    v.    Title    Guarantee  465 ;  30  N.  E.  859. 

&  Trust  Co.,  204  N.  Y.  458;  97  N.  E.  40  Boyd   v.   Boyd,    130   App.   Div. 

879.  161;  114  N.  Y.  Supp.  361. 
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not  be  prosecuted,  has  been  held  void.*^  So,  also  where  a  mort- 
gage was  given  to  prevent  the  imprisonment  of  a  son  for 
forgery.*^  And  a  mortgage  the  consideration  for  which,  in  whole 
or  in  part,  is  the  stifling  of  a  prosecution  for  a  conspiracy  to 
defraud,  and  for  embezzlement  as  a  bank  officer,  is  void.** 

But  where  a  husband,  who  was  a  defaulter,  urged  his  wife  to 
execute  a  mortgage  to  secure  his  sureties,  telling  her  that  rathei 
than  go  to  jail  he  would  kill  himself,  and  she  executed  the  mort- 
gage after  much  importunity  on  his  part  and  hesitancy  on  hers, 
and  the  mortgagees  had  no  knowledge  of  her  reluctance,  and  no 
prosecution  had  either  been  commenced  or  threatened,  the  mort- 
gage was  held  to  be  valid.** 

In  order  to  avoid  a  bond  and  mortgage  on  the  ground  that  they 
were  given  to  compound  a  felony,  it  is  necessary  to  show  that 
there  was  some  agreement  or  promise  on  the  part  of  the  mort- 
gagee to  forbear  prosecution  for  the  crime,  or  to  suppress  evi- 
dence that  would  tend  to  prove  it.*' 

Where  an  action  is  brought  by  a  receiver  of  an  insolvent  bank- 
ing association  to  foreclose  a  mortgage  given  by  an  individual 
as  the  substitute  for  an  original  subscriber  in  payment  of  the 
subscription  of  the  latter  to  the  capital  stock,  the  defendant  can- 
not set  up  as  a  defense  that  the  association  had  no  authority  to 
receive  the  bonds  and  mortgages  from  subscribers  in  payment 
for  the  shares  of  stock  issued  to  them.*® 

Nor  in  an  action  to  foreclose  a  mortgage  given  to  an  insurance 
company  can  the  defendant  defeat  recovery  on  the  ground  that 
the  amount  loaned  on  the  property  did  not  conform  to  the  stand- 
ard prescribed  by  statute,  such  provision  being  for  the  benefit 
of  the  policyholders  and  not  for  the  purpose  of  enabling  the 
borrower  to  escape  payment.*''' 

It  is  not  contrary  to  public  policy  to  indemnify  bail  in  a  crimi- 
nal case  and  a  bond  and  mortgage  given  for  such  a  purpose  is 
not  void.** 

41  Reed  v.  McKee,  42  Iowa,  689.  46  Leavitt  v.   Pell,   27   Barb.   323, 

42  National  Bank  v.  Cox,  47  App.      affi'd  25  N.  Y.  474  (1862). 

Div.  53;  62  N.  y.  Supp.  314.  47  Washington    Life    Ins.     Co.    v. 

43Pearce  v.   Wilson,    111   Pa.    St.  Clason,  162  N.  Y.  305;  56  N.  E.  755. 

14;  2  Atl.  99.  48  Moloney  v.   Nelson,   158  N.  Y. 

44Lefebvre    v.    Dutruit,    51    Wis.  351;  53  N.  E.  31,  affi'g  12  App.  Div. 

326;   8  N.  W.  149;  37  Am.  Dec.  833.  545;   42  N.  Y.  Supp.  418. 

45  Barrett  v.  Weber,  125  N.  Y.  18; 
25  N.  E.  1068. 
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§  900.  Mortgage  given  to  indemnify  surety. — ^Where  a  mortgage 
is  given  for  the  purpose  of  "  indemnifying  and  saving  harmless  " 
one  who  has  assumed  an  obligation  as  surety  upon  a  bail  bond, 
a  subsequent  clause  in  the  mortgage  that  in  case  of  default  in 
performance  of  the  conditions  of  the  bail  bond  the  mortgagee  may 
sell  the  premises  "  according  to  law  "  is  to  be  construed  in  con- 
nection with  the  clause  as  to  purpose,  and  an  action  to  foreclose 
the  mortgage  cannot  be  maintained  in  the  absence  of  proof  that 
the  plaintiff  has  paid  all  or  some  portion  of  the  amount  named 
in  the  bail  bond.** 

§  901.  Failure  to  perform  condition  subsequent. — ^Where  the 
mortgagor  takes  a  bond  of  defeasance  from  the  mortgagee  con- 
ditioned that  if  the  former  should  execute  to  the  latter  on  or 
before  a  certain  day  a  good  and  sufficient  deed  of  a  certain  par- 
cel of  land,  the  mortgagee  would  deliver  up  the  bond  and  mort- 
gage to  be  cancelled,  it  is  necessary  as  a  performance  thereof 
to  execute  and  deliver  an  operative  conveyance  or  one  that  trans- 
fers a  good  and  sufficient  title  to  the  land  conveyed.  The  con- 
veyance of  a  title  which  is  admittedly  doubtful  is  not  a  good 
performance  and  will  be  no  defense  to  an  action  to  foreclose  the 
mortgage.^" 

§  902.  Correcting  or  cancelling  mortgage  because  of  fraud  or 
mutual  mistake. — The  fact  that  the  enforcement  of  the  obliga- 
tions for  the  payment  of  the  debt  collateral  to  the 'mortgage,  is 
intrusted  to  a  court  of  equity  does  not  create  any  new  rules  with 
regard  to  the  substantial  rights  of  the  parties,  and  all  legal  and 
proper  defenses  to  such  obligations  may  be  interposed  and  liti- 
gated. In  addition  to  these  defenses  the  defendant  may  seek 
the  affirmative  aid  of  the  court  as  a  court  of  equity  to  cancel  the 
instrument  sued  upon  as  fraudulent,^  ^  or  to  correct  it  because,  by 

49  Moloney  v.   Nelson,   144  N.   Y.  51  Harden   v.   Dorthy,    160   N.   Y. 

182;  39  N.  E.  82.  39;  54  N.  E.  726;  Matter  of  Hulbert 

SOClute  V.  Robison,  2  Johns.  595,  Bros.  &  Co.,  160  N.  Y.  9;   54  N.  E. 

holding  that  if  the  party  covenanting  571 ;  Gibbons  v.  Campbell,  148  N.  Y. 

to  convey  had  a  good  and  perfect  title  410;   42  N.  E.   1055;   National  Bank 

at  the  time  of  the  decree,  or  the  com-  v.  Levy,  127  N.  Y.  549;  28  N.  E.  592; 

ing  in  of  the  master's  report,  it  was  Pisher  v.  Bishop,  108  N.  Y.  25 ;  15  N. 

sufficient  and   he  might   then  he   al-  E.  331;   Wright  v.  Day,  59  Misc.  R. 

lowed   to   perform   his    contract   and  76;    111    N.   Y.    Supp.    1105;    Colton 

save   the   forfeiture   of   his    bond    on  Improvement  Co.  v.  Richter,  26  Misc. 

making  compensation   for   the   delay  R.    26;    55    N.    Y.    Supp.    486.     See 

of  the  performance.  Swanstrom  v.  Day,  46  Misc.  311;  93 
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reason  of  accident  or  mistake,  it  does  not  fairly  express  the  agree- 
ment of  the  parties.  The  correction  of  mistakes  in  written  in- 
struments, occurring  by  accident,  fraud,  or  otherwise,  has  been  one 
of  the  acknowledged  branches  of  equity  jurisdiction  from  the 
earliest  history  of  the  Court  of  Chancery,  and  a  party  to  a  fore- 
closure suit,  injured  by  a  mistake,  has  a  right  to  demand  its 
correction  on  furnishing  satisfactory  proof  that  it  has  been  made.^^ 

So,  where  through  the  fraud  of  the  mortgagor  in  assuming  a 
false  name,  a  mortgagee  has  been  induced  to  accept  a  defective 
instrument,  he  may  maintain  a  suit  in  equity  to  reform,  by  sub- 
stituting the  true  name  of  the  mortgagor  according  to  the  real 
intent  of  the  parties.  And  a  court  of  equity,  on  taking  juris- 
diction may  give  full  relief  and  decree  foreclosure  or  legal  relief 
in  damages.^  ^ 

The  plaintiff  may  obtain  a  correction  of  the  description  con- 
tained in  the  mortgage,  and  a  judgment  for  the  sale  of  the  prop- 
erty by  the  corrected  description.^*  And  a  defendant  may  have  a 
covenant  struck  out  of  a  deed  purporting  to  bind  him  personally 
for  the  payment  of  the  mortgage  debt,^^  or  he  may  have  a  judg- 
ment altering  the  terms  of  the  payment  of  the  mortgage  debt.^® 

Such  a  mutual  mistake  may  be  corrected  not  only  as  against  the 

N.  Y.   Supp.   192;   Market  &  Fulton  Kling,   38   App.  Div.  266;    57   N.  Y. 

National  Bank  v.  Jones,  7  Misc.  R.  Supp.  48. 

207;  27  N.  Y.  Supp.  677.  52  Andrews  v.  Gillespie,  47  N.  Y. 

A  court  of  equity  will  keep  an  en-  487;  Gillespie  v.  Moon,  2  Johns.  Cli. 

cumbrance   alive    or    consider    It   ex-  585;   Arnstein  v.  Berstein,   127   App. 

tinguished  as  will  best  serve  the  pur-  Div.  550;   111  N.  Y.  Supp.  987. 

pose    of    justice;    Lumber    Exchange  53  Gotthelf   v.    Shapiro,    136    App. 

Bank  v.  Miller,  18  Misc.  E.  127;  40  Div.  1;   120  N.  Y.  Supp.  210. 

N.  Y.  Supp.  1073,  and  may  cancel  a  54  Alexander  v.  Eea,  50  Ala:  450; 

mortgage  as  a  cloud  on  title,  Kapps  Savings  &  Loan  Soc.  v.  Meeks,  66  Cal. 

V.  Gottlieb,  142  N.  Y.  164;  36  N.  E.  371;   6  Pac.  624;   Doe  v.  Vallejo,  29 

1052;    Stokes    v.    Hoghton,    16    App.  Cal.     385;     Halstead     v.     Bo^rd     of 

Div.   381;    45   N.   Y.   Supp.   21;    and  Com'rs  of  Lake  County,  56  Ind.  363; 

an  action  by  the  owner  of  the  fee  to  Barnaby    v.    Parker,    53    Ind.    271; 

compel    such    cancellation    is    never  Carey  v.  Reeves,  32  Kan.  718;  5  Pac. 

barred  by  the  statute  of  limitations,  22;  Palmer  v.  Windrom,  12  Neb.  494; 

Schoener  v.  Lessauer,  107  N.  Y.  Ill;  11  N.  W.  750. 

13  N.  E.  741.  55  Albany    City    Savings    Institu- 

A  party  cannot  plead  Ms  own  fraud  tion  v.  Burdick,  87  N.  Y.  48,  rev'g  20 

for   the   purpose   of   reviving   a   con-  Hun,  104. 

veyance  which  has  been  set  aside  on  56  Andrews  v.  Gillespie,  47  N.  Y. 

the    ground     of     fraud.    Weiser     v.  487. 
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mortgagee  and  his  heirs,^^  but  also  as  against  attaching  credi- 
tors,^^ and  judgment  creditors,^ ^  and  purchasers  under  them,  with 
notice  of  the  mistake,^"  or  as  against  a  junior  mortgagee  whose 
lien  was  given  as  security  for  an  antecedent  debt,®^  or  as  against 
any  person  except  an  innocent  purchaser  for  a  valuable  considera- 
tion.^^ 

Where  an  error  in  the  description  of  the  property, is  not  dis- 
covered until  after  the  sale,  the  judgment  and  sale  may  be  set 
aside  and  an  amended  complaint  filed  so  as  to  obtain  a  new  judg- 
ment correcting  the  description  and  directing  a  new  sale ;  ®^  or 
a  new  action  can  be  maintained  to  correct  the  misdescription.^* 
But  where  the  property  is  purchased  by  some  person  other  than 
the  mortgagee,  he  cannot  come  into  court  asking  that  other 
property  than  that  sold  to  and  purchased  by  him  be  subjected 
to  his  purchase  on  the  ground  that,  by  mistake,  the  mortgage 
covered  different  property  from  that  intended.®^ 

Nor  is  a  mortgagee  entitled  to  have  a  mortgage  reformed  so  as 
to  include  an  agreement  entered  into  at  the  time  of  its  delivery 
but  which  he  expressly  consented  should  be  omitted  from  the 
mortgage.^" 

And  reformation  of  a  bond  and  mortgage  cannot  be  decreed 
after  their  assignment,  in  an  action  to  which  the  assignee  is  not 
a  party.®'' 

§  903.  Making  description  definite. — ^A  mortgage  describing  the 
lands  as  "  all  the  lands  owned  by  the  mortgagor,"  can  be  made 
certain  by  evidence  aliunde,  and  a  complaint  in  foreclosure  may 
describe  the  lands  specifically,  averring  that  they  were  all  the 
lands  of  the  mortgagor,  and  the  judgment  may  direct  the  sale 

57  McKay  v.  Wakefield,  63  Ind.  27.  63  Thompson  v.   Maxwell,   16   Fla. 

58  Bush  V.  Bush,  33  Kans.  556 ;  6  773 ;  Davenport  v.  Widowell,  6  Ohio 
Pae.  794.  St.  459. 

59  Duncan  v.  Miller,.  64  Iowa,  223;  64  Burkham  v.  Burk,  96  Ind.  270; 
20  N.  W.  161 ;  Boyd  V.  Anderson,  102  Armstrong  v.  Short,  95  Ind.  326; 
Ind.  217;  1  N.  E.  724.  Bank,    etc.,   v.    Wentworth,    28   Kan. 

60  Strang   v.    Beach,    11    Ohio    St.  183. 

283.  65  Sehwickerath    v.     Cooksey,    53 

61  Busenbarker  v.  Rainey,  53  Ind.      Mo.  75. 

499 ;    Bank,    etc.,    v.    Wentworth,    28  66  Harvey  v.  Beckman,  64  Misc.  E. 

Kans.  183.  395;   118  N.  Y.  Supp.  602. 

62  Dozier  V.  Mitchell,  65  Ala.  511;  67  Ryshpan  v.  Goldberg,  8  Misc. 
Clay   V.   Hildebrand,    34   Kans.    694;  442;   28  N.  Y.  Supp.  657. 

9  Pao.  466;  Cox  v.  Esteb,  81  Mo.  393. 
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by  the  specific  descriptions.^*  So,  other  additions  to  the  descrip- 
tion of  the  property  which  merely  tend  to  definiteness  and  do 
not  change  the  property  intended  by  the  mortgage,  may  be  made.®* 
Evidence  to  justify  any  such  change  in  the  description  must  not 
contradict  the  mortgage,  but  must  merely  explain  the  descrip- 
tion in  the  mortgage,  and  adopt  the  means  of  identification  con- 
tained it  it.''" 

If  the  plaintiff  elects  to  proceed  under  an  indefinite  description, 
the  mortgagor  cannot  be  heard  to  complain,  ■whatever  might  be 
the  effect  of  a  sale  under  the  description.'^ 

The  judgment  or  sale  vcill  not  be  affected  by  errors  in  the 
description  contained  in  any  of  the  proceedings,  and  no  relief 
v?ill  be  granted  as  against  such  errors  unless  it  can  be  shown 
that  the  objecting  party  will  be  injured  thereby.''^ 

HOW   A  DEIFEOT   OF   PAETIEB    MAT   BE   OBJECTED    TO. 

§  904.  Persons  having  liens  should  be  made  parties. — It  is  a 
right  of  the  person  obligated  to  pay  the  deficiency  after  the  sale 
of  the  mortgaged  premises,  to  require  that  the  whole  equity  of 
redemption  be  sold,  and  to  demand  that  every  party  necessary 
to  accomplish  that  be  joined,  and  be  made  a  party  to  the  action, 
because  his  ultimate  liability  for  the  debt  makes  it  of  the  high- 
est importance  to  him  that  the  title  which  will  be  made  by  the 
sale  shall  be  perfect  against  all  equities.''^  All  persons  having 
liens  upon  the  equity  of  redemption  are  necessary  parties;  ''* 
if  any  of  these  are  omitted,  and  that  fact  appears  upon  the  face 
of  the  complaint,  the  objection  may  be  taken  by  demurrer;  but 
if  it  does  not  so  appear,  the  objection  should  be  taken  by  answer.''^. 

But  though  an  owner  in  an  unrecorded  conveyance  of  the 
equity  of  redemption  in  mortgage  premises  is  not  niiade  a  party 

68  Leslie  v.  Merrick,  99  Ind.  180;  72  Cooper  v.  Foss,  15  Neb.  515;  19 
Wilson  V.  Boyce,  99  U.  S.  320.  N.  W.  506. 

69  Traveller's  Ins.  Co.  v.  Yount,  98  73  Hall  v.  Nelson,  14  How.  Pr.  32 ; 
Ind.  454.  23  Barb.  88;  Morris  v.  Wheeler,  45  N. 

70Hannon    v.    Hilliard,    101    Ind.  Y.  708. 

310.  74  Ensworth  v.  Lambert,  4  Johns. 

71  Graham  v.  Stewart,  68  Cal.  374;  Ch.  605;  MeGown  v.  Yerks,  6  Johns. 

9  Pac.  555;  Whitney  v.  Buekman,  13  Ch.  450. 

Cal.   536;    Tryon  v.   Sutton,    13   Cal.  75  Morris    v.    Wheeler,    45    N.    Y. 

490.  708;  Kittle  v.  Van  Dyck,  1  Sand.  Ch. 

76. 
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to  foreclosure  and  the  facts  that  he  is  such  owner  does  not  ap- 
pear upon  the  face  of  the  complaint,  which  does  not  contain 
a  demand  for  deficiency  judgment,  and  that  his  name  does  not 
appear  upon  the  published  records,  the  complaint  is  not,  because 
of  the  non-joinder  of  such  owner,  demurrable  as  to  the  defendant 
who,  so  far  as  appears,  is  not  aggrieved  thereby. ''* 

A  plea  in  abatement  on  the  ground  of  non-joinder  of  parties 
is  demurrable  unless  it  states  the  names  of  the  parties  whom 
it  is  claimed  should  be  joined,  that  they  are  alive,  in  the  juris- 
diction of  the  court  and  within  the  reach  of  its  process." 

§  905.  Persons  liable  for  debt. — ^It  is  also  a  right  of  the  defend- 
ant personally  liable  to  pay  the  debt,  to  have  all  persons  who 
have  or  claim  to  have  an  interest  in  the  mortgage,  made  parties 
to  the  action,  and,  if  the  ownership  appears  doubtful,  the  court 
will  order  all  persons  appearing  to  be  interested  to  be  brought 
in.'^®  So,  too,  it  has  been  thought  to  be  the  right  of  each  de- 
fendant to  have  complete  justice  done  with  regard  to  the  subject- 
matter  of  the  controversy,  so  far  as  the  power  of  the  court  may 
extend;  and,  upon  this  principle,  a  surety  for  the  mortg.age 
debt  who  is  made  a  party  for  the  purpose  of  obtaining  a  judg- 
ment for  deficiency  against  him,  is  said  to  have  the  right  to  insist 
that  the  principal  debtor  shall  be  made  a  party  to  the  suit  if 
he  is  within  the  jurisdiction  of  the  court, '^^  but  the  validity  of  a 
subsequent  mortgage  may  not  properly  be  litigated  in  an  action 
to  foreclose  a  prior  mortgage,  where  the  plaintiff  therein  has 
asked  no  relief  as  to  the  second  mortgage.®'* 

PEOCEaaDINGS  AT  XAW  FOE  THE  SAME  DEBT. 

§  906.  The  pendency  of  proceedings  at  law  for  the  recovery  of 
the  same  debt  is  no  objection  to  the  prosecution  of  a  foreclosure, 
providing  that  no  judgment  has  been  obtained;  the  only  effect 
of  the  foreclosure  being  that  the  action  at  law  cannot  be  further 
proceeded  with  but  by  leave  of  the  court  in  which  the  foreclosure 
is  pending.®^     But  if  the  action  at  law,  whether  it  be  against  a 

76  Thompson  v.  Richardson,  74  79  Bigelow  v.  Bush,  6  Paige,  343. 
App.  Div.  62;  77  N.  Y.  Supp.  202.                 80  Eevoir  v.  Barton,  71  Hun,  457; 

77  Powell    V.    Linde    Company,    58       24  N.  Y.  Supp.  985. 

App.   Div.   26;    68   N.   Y.   Supp.   676,  81  Williamson  v.  Champlin,  Clarke 

affi'd  171  N.  Y.  675;   64  N.  E.  1125.      9,    affi'd    8    Paige,    70;    Suydam    v. 

78  Kortright  v.  Smith,  3  Edw.  402.      Bartle,  9  Paige,  294. 
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party  to  the  action  to  foreclose  or  a  third  person,  providing  only 
it  be  for  the  collection  of  the  debt  secured  by  the  mortgage,*^  has 
proceeded  to  judgment,  all  proceedings  in  the  foreclosure  suit 
must  be  stayed  until  an  execution  upon  that  judgment  has  been 
returned  unsatisfied.®* 

§  907.  Where  the  complaint  shows  that  a  judgment  has  been  ob- 
tained for  the  mortgage  debt,  and  it  does  not  show  that  the 
remedy  thereon  has  been  exhausted,  it  is  defective,  and  the  ob- 
jection can  be  taken  by  demurrer  or  answer,  or  by  opposing  the 
application  for  judgment  without  answering.**  If  the  fact  does 
not  appear  upon  the  face  of  the  complaint  it  should  be  set  up  by 
way  of  answer.*^ 

INFANCY    OE    INSANITY    AS    A    DEFENSE. 

§  908.  Purchase-money  mortgage  of  infant. — ^Where  upon  the 
sale  and  purchase  of  land  a  deed  is  executed  therefor,  and  the  pur- 
chaser gives  back  a  mortgage  for  the  purchase  money  or  for  a 
part  thereof,  the  presumption  is  that  the  deed  and  mortgage  were 
executed  at  the  same  time,  and  the  whole  is  considered  one  trans- 
action. Taking  the  whole  together,  the  purchaser  acquires  only 
the  equity  of  redemption.®^  If  such  a  contract  be  made  by  an 
infant  it  is  voidable  by  him  when  he  becomes  of  age.  He  may 
then  relinquish  the  property  to  the  grantor,  and  claim  the  money 
which  was  paid  at  the  time  of  the  purchase.®^  But  the  infant 
cannot  avoid  one  part  of  the  contract  and  affirm  the  other.  If, 
when  he  becomes  of  age,  he  elects  to  avoid  the  bond  and  mortgage, 
the  deed  also  will  be  avoided.  By  continuing  in  possession  and 
conveying  the  land  he  makes  himself  legally  liable  for  the  pay- 
ment of  the  residue  of  the  purchase  money.*® 

See   chapter   XXXII   herein   as   to  Eawson    v.    Lampman,    5    N.    Y.    (1 

action  at  law  and  leave  of  court  to  Seld.)    456;   Hitchcock  v.  The  North 

sue.  Western  Ins.  Co.,  26  N.  Y.  68;  Dusen- 

82Pattison    v.    Powers,    4    Paige,  bury  v.  Hulbert,  59  N.  Y.  541;   Sav- 

549.  age  v.  The  Long  Island  Ins.  Co.,  43 

83  Code  Civ.  Proc.  §  1630.  How.  Pr.  462. 

84Shufelt    V.     Shufelt,     9     Paige,  87  Willis    v.    Twambly,    13    Mass. 

137;   Grosvenor  v.  Day,  Clarke,  109.  204. 

85  The     North     River     Bank     v.  88  Henry  v.   Root,   33  N.  Y.   526, 

Rogers,  8  Paige,  648.  553;    Lynde  v.   Budd,  2   Paige,   191; 


86  Stow  V.  Tiflft,  15  Johns.  458 
Jackson  v.  Austin,  15  Johns.  477 
Van  Home  v.  Grain,   1   Paige,  455 


Kitchen  v.  Lee,  11  Paige,  107;  Cou- 
tant  V.  Servoss,  3  Barb.  128.  See  also 
Hubbard    v.     Cummlngs,     1     Greenl. 
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§  909.  A  mortgage  of  an  infant  is  voidable  only,  and  if  he  electa 
to  disaffirm  it  he  should  do  so  promptly  upon  coming  of  age.*** 
The  burden  of  proof  that  the  infant  has  by  his  conduct  since 
reaching  full  age  ratified  his  contract  made  before,  rests  upon  the 
person  seeking  to  enforce  such  contract.  The  mere  appearance 
by  attorney  in  a  foreclosure  suit  will  not,  however,  ratify  a  con- 
tract no  part  of  which  can  properly  be  litigated  in  that  action.^" 

But  where  property  was  purchased  with  the  funds  of  an  in- 
fant, title  being  taken  by  a  third  person  who  gave  a-  purchase- 
money  mortgage  back,  the  acceptance  by  the  infant,  after  attain- 
ing his  majority,  of  a  conveyance  of  the  property  with  a 
knowledge  of  all  the  circumstances  was  held  to  amount  to  a  rati- 
fication of  the  transaction.®^ 

Where  a  minor  son  conveys  to  his  father  in  possession  and 
the  father  executes  a  mortgage  and  dies,  the  son  being  an  heir, 
the  executing  of  a  mortgage  by  the  son  after  attaining  his  ma- 
jority will  not,  alone,  disaffirm  the  deed  to  the  father,  since  the 
mortgage  is  not  inconsistent  with  the  deed,  for  the  reason  that 
the  son  has  a  mortgageable  title  as  heir.®^  It  will  not  operate  to 
disaffirm  the  deed  for  the  further  reason  that  the  mortgage  is 
not  of  as  high  a  character  as  the  conveyance.**  And  an  infant 
may  attack  the  procedings  by  which  his  general  guardian  was 
authorized  to  execute  a  mortgage  upon  the  former's  property  and 
show  fraud  and  collusion  on  the  part  of  the  guardian.®*  But  a 
foreclosure  of  the  father's  mortgage  after  the  son's  majority, 
he  being  a  party  and  making  no  defense,  will  bar  the  son  and  all 
claiming  under  him.®® 

(Me.)     11;    Badger    v.    Phinney,    15  93  Jackson  v.  Burchin,   14   Johns. 

Mass.  359;   Roberts  v.  Wiggin,  1  N.  124;  Jackson  v.  Carpenter,  11  Johns. 

H.  73.  539;    Bool   v.    Mix,    17    Wend.    132; 

89Loomer  v.  Wheelright,  3  Sandf.  Eagle  Ins.  Co.  v.  Lent,  1  Edw.  301; 

Ch.   135;   Flynn  v.  Powers,  35  How.  Tucker   v.   Moreland,    10   Peters    (U. 

Pr.  279,  affi'd  36  How.  Pr.  289.  S.)   58;  Buchanan  v.  Griggs,  18  Neb. 

90  Walsh  V.  Powers,  43  N.  Y.  23,  .  121;  24  N.  W.  452. 

reversing  Flynn  v.   Powers,  35  How.  94  Warren  v.  Union  Bank  of  Eoch- 

Pr.  279;  36  How.  Pr.  289.  ester,  157  N.  Y.  259;  51  N.  E.  1036. 

91  Comey  v.  Harris,  No.  1,  133  95  Jackson  v.  Losee,  4  Sand.  Ch. 
App.  Div.  686;  118  N.  Y.  Supp.  244,  407;  Zeiter  v.  Bowman,  6  Barb.  133; 
affi'd  200  N.  Y.  534;   93  N.  E.  1118.  Cleveland  v.  Boerum,  3  Abb.  Pr.  294; 

92  Eagle  Ins.  Co.  v.  Lent,  6  Paige,  Ostrom  v.  McCann,  21  How.  Pr.  431. 
635;  Buchanan  v.  Griggs,  18  Neb.  See  also  Buchanan  v.  Griggs,  18  Neb 
121;  24  N.  W.  452;  McGan  v.  Mar-  121;  24  N.  W.  452;  McPherson  v." 
shall,  7  Humph.   (Tenn.)   121.  Housel,  13  N.  J.  Eq.  301 
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Knowledge  of  a  broker  that  the  funds  of  an  infant  were  used 
by  the  purchaser  who  gave  a  purchase-money  mortgage  back  is 
not  necessarily  imputable  to  the  vendor.®® 

§  910.  A  mortgage  executed  by  a  lunatic  is  voidable  only.  If, 
however,  the  defense  of  insanity  is  set  up  in  an  action  to  fore- 
close such  a  mortgage,  the  burden  of  proof  rests  upon  the  party 
claiming  under  the  instrument  to  show  ignorance  of  the  mort- 
gagor's insanity  or  that  in  fact  he  was  capable  of  executing  the 
mortgage  at  the  date  of  the  transaction.®'^ 

The  fact  that  a  person  may  have  had  delusions  as  to  his  ail- 
ment or  its  causes  will  not,  in  the  absence  of  fraud,  be  a  ground 
for  relief  against  an  assignment  of  a  mortgage  by  him  in  con- 
sideration of  board  and  care  where  the  assignee  has  performed, 
and  there  has  been  no  offer  to  restore  the  consideration  actually 
supplied.®* 

•    WANT    OR    FAILTJEE    OE    CONSIDEiEATION'. 

§  911.  Want  of  consideration. — An  entire  want  of  consideration 
is  a  good  defense  as  between  the  parties  to  an  action  to  foreclose 
a  mortgage,^  as  an  assignee  takes  a  mortgage  subject  to  the 
equities  of  the  debtor,^  so  the  same  defense  may  be  made  to  an 
action  by  him  on  the  instrument,®  even  though  he  be  a  hona  fide 
holder.* 

A  seal  on  a  mortgage,  however,  being  presumptive  evidence 
of  consideration  the  burden  is  on  the  mortgagor  to  overcome  such 
presumption.^ 

96Comey  v.  Harris,  133  App.  Div.  767,  affi'd  188  N".  Y.  45;  80  N.  E.  567. 

686;   118  N.  Y.  Supp.  244.  2  Eapps  v.  Gottlieb,  142  N.  Y.  164; 

97  Merritt  v.  Merritt,  43  App.  Div.  36  N.  E.  1052.     See  §  334  herein. 
68;  59  N.  Y.  Supp.  357.  3  Rapps  v.  Gottlieb,  142  N.  Y.  164; 

98  Gilgallon  v.  Bishop,  46  App.  36  N.  E.  1052 ;  Schlitz  v.  Koch,  138 
Div.  350;   61  N.  Y.  Supp.  467.  App.  Div.  535;   123  N.  Y.  Supp.  302. 

1  Yeoman  v.   McClenahan,    190   N.  4  Briggs   v.   Langford,    107   N.    Y. 

Y.    121;    82    N.    E.    1086;    Baird    v.  680;   14  N.  E.  502;   Wood  v.  Travis,- 

Baird,  145  N.  Y;  659;  40  N.  E.  222;  24  Misc.  E.  589;  54  N.  Y.  Supp.  60; 

Hill  V.  Hoole,  116  N.  Y.  299;   22  N.  Compare  Spicer  v.   First  Nat.  Bank, 

E.  547;   Boyce  v.  Walker,   130  App.  55   App.   Div.   172;    66   N.  Y.   Supp. 

Div.  305;  44  N.  Y.  Supp.  166;  First  902. 

Nat.  Bank  of  Towanda  v.  Robinson,  5  Alcoek  v.  Davitt,  179  N.  Y.  9 ;  71 

105  App.  Div.   193;   94  N.  Y.  Supp.  N.    E.   264;    Quackenbush   v.   Mapes 
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§  912.  What  is  good  consideration. — It  is  a  good  consideration 
for  a  mortgage  that  the  mortgagee  has  agreed  to  extend  the  time 
of  payment  of  an  indebtedness  which  the  mortgage  is  given  to 
secure,®  even  though  the  extension  is  not  for  a  definite  period 
provided  it  is  foUovped  by  a  dong  forbearance.'^  And  the  settle- 
ment of  a  disputed  claim  preferred  in  good  faith  is,  in  the  ab- 
sence of  fraud  or  duress  a  good  consideration  for  a  mortgage  even 
though  a  valid  defense  to  the  claim  existed.®  Likewise  the  dis- 
continuance of  proceedings  by  a  surety  to  obtain  his  release  and 
discharge  from  his  obligation  as  surety  is  a  good  consideration 
for  the  assignment  or  execution  of  a  bond  and  mortgage  to  him.* 

But  a  bond  and  mortgage  executed  by  a  trustee  with  no  other 
consideration  than  the  delivery  of  a  certificate  of  deposit  issued 
by  the  mortgagee,  representing  a  sum  already  belonging  to  the 
trustee  and  which  the  mortgagee  knew  belonged  to  her,  is  prop- 
erly held  void  as  without  consideration.-'"  Nor  is  a  husband 
liable  on  a  bond  secured  by  a  mortgage  where  there  is  no  other 
than  a  meritorious  consideration  such  as  his  duty  to  provide  for 
his  wife.-''  • 

§  913.  Prior  incumbrances  on  the  property. — In  the  absence  of 
fraud,  a  party  who  has  purchased  real  estate,  and  received  a  deed 
for  it  containing  a  covenant  that  it  is  free  from  any  incumbrance, 
and  has  subsequently  paid  off  and  discharged  an  incumbrance, 
may  set  off  what  has  been  paid  by  him  against  the  amount  due  on 
any  mortgage  for  the  purchase  money. '•^  In  order  to  avail  him- 
self of  such  defense,  however,  he  would  be  bound  to  prove  either 
that  what  had  been  paid  by  him  was  actually  due,  or  that  he 
had  given  notice  to  his  vendor  requiring  that  such  vendor  should 
pay  off  such  incumbrance  within  a  limited  time,  or  that  other- 
wise the  purchaser  would  pay  a  specified  amount.     Some  of  the 

(No.  1),  123  App.  Div.  242;   107  N.  SZoebisch  v.  Von  Minden,   120  N. 

Y.  Supp.  1047.  Y.  406;  24  N.  E.  795. 

6  MaoLaren  v.  Percival,  102  N.  Y.  9  Houseman  v.  Bodine,   122   N.  Y. 

675;  6  N.  E.  582,  affi'g  19  W.  D.  171;  158;  25  N.  E.  255. 

First  National   Banlc  v.  Keller,   127  lO  First  National  Bank  v.   Robin- 

App.  Div.  435;  111  N.  Y.  Supp.  729;  son,  188  N.  Y.  45;  80  N.  E.  567. 

Werner   v.    Franklin    Nat.    Bank,   49  1 1  Matter  of  James,  146  N.  Y.  78; 

App.  Div.  423 ;   63  N.  Y.  Supp.  383.  40  N.  E.  876. 

7Muir   V.    Greene,    115    App.   Div.  12  Coy    v.    Downie,    14    Fla.    544. 

173;   100  N.  Y.  Supp.  722,  affi'd  191  See  McCrea  v.  Connor,  30  App.  Div. 

N.  Y.  201;  108  N.  Y.  Supp.  722.  598;  52  N.  Y.  Supp.  231. 
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authorities  lay  down  the  rule  that  the  purchaser  may  set  off 
or  recover  the  amount  paid  without  any  qualification ;  but  it  seems 
to  be  reasonable  that  a  vendor  who  has  been  innocent  of  any 
fraud  should  have  an  opportunity  to  set  himself  right  before 
he  is  obliged  to  pay  or  allow  more  than  the  amount  actually 
due.  "3 

Where  in  an  action  to  foreclose  a  purchase-money  mortgage  it 
was  made  to  appear  that  the  land  was  incumbered  with  prior 
judgment  liens  to  an  amount  exceeding  the  balance  due  on  the 
mortgage,  there  being  covenants  against  such  judgments  in  the 
conveyance  to  the  mortgagor,  the  mortgagor  was  held  entitled 
to  an  injunction  against  the  collection  of  the  mortgage  debt,  until 
the  mortgagee  should  reduce  the  incumbrance  to  a  sum  not  ex- 
ceeding the  unpaid  purchase  money. -^^  So,  in  a  suit  to  foreclose 
a  mortgage  for  purchase  money,  the  mortgagor  and  grantee  in 
the  conveyance  is  entitled,  by  virtue  of  the  covenants  against  in- 
cumbrances therein,  to  have  the  amount  of  liens  for  taxes  or 
assessments  outstanding  on  the  mortgaged  property  deducted  from 
the  amount  due  on  the  mortgage  and  a  decree  taken  only  for 
the  balance.  ■'•^  And  the  assignee  of  such  mortgage  holds  it  sub- 
ject to  the  same  equity.^® 

In  an  action  against  the  purchaser  at  a  sale  upon  the  fore- 
closure of  a  mechanic's  lien  to  foreclose  a  mortgage  executed  and 
recorded  prior  to  the  filing  of  the  lien,  it  is  held  that  the  de- 
fendant is  entitled  to  destroy  if  he  can,  any  prior  lien  affecting 
the  land  and,  therefore,  for  that  purpose,  may  show  as  a  defense  to 
the  action  that  such  mortgage  was  without  consideration,  and  that 
an  assignment  thereof  to  plaintiff  was  invalid. ^^ 

But  one  who  purchases  premises  subject  to  a  purchase-money 
mortgage  which  he  agrees  to  pay  is  estopped  from  contesting  the 
consideration  or  validity  of  the  mortgage. -^^ 

§  914.  Defect  of  title  in  the   conveyance  to  mortgagor. — It  is 

well  settled  that  where  the  inc^imbrance  has  not  been  paid  off  by 

13  Lee  v.  Porter,  5  Johns.  Ch.  268.  16  National  Bank  v.  Pinner,  25  N. 

14  Arnold  v.  Curl,  18  Ind.  339.  J.  Eq.  495. 

15  National  Bank  v.  Pinner,  23  17  Nichols  v.  Hill,  6  Thomp.  &  C. 
N.  J.  Eq.  495;   White  v.  Stretch,  22  335. 

N.   J.    Eq.    76.     See    General    Under-  ISMcConihe   v.   Fales,    107   N.  Y. 

writing  Co.  v.  Stilwell,  139  App.  Div.       404;   14  N.  E.  285. 
189;   123  N  Y.  Supp.  653. 
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the  purchaser  of  the  land,  and  he  has  remained  in  quiet  and 
peaceable  possession  of  the  premises,  he  cannot,  in  the  absence 
of  fraud,  have  relief  against  the  contract  to  pay  the  purchase 
money  or  any  part  of  it,  on  the  ground  of  defect  of  title.  ^*  The 
reason  is  that  the  incumbrance  may  not,  if  let  alone,  ever  be 
asserted  against  the  purchaser,  as  it  may  be  paid  off  or  satis- 
fied in  some  other  way;  and  then  it  would  be  inequitable  that 
any  part  of  the  purchase  money  should  be  retained.^** 

So,  where  in  an  action  to  foreclose  a  purchase-money  mort- 
gage brought  by  an  assignee,  the  grantee  of  the  owner  of  the 
equity  of  redemption  set  up  as  a  counterclaim  certain  alleged 
breaches  of  a  covenant  against  incumbrances  contained  in  the 
deed  from  the  mortgagee,  but  it  appeared  that  the  grantee  was 
in  undisturbed  possession;  that  no  action  was  pending  for  pos- 
session by  an  adverse  claimant,  and  that  the  alleged  'defects  in 
title  did  not  amount  to  a  total  failure  of  consideration  and  there 
was  no  allegation  in  the  answer  of  fraud  in  the  sale  of  the  prem- 
ises; that  the  owner  had  lost  the  land  in  whole  or  in  part,  or 
that  he  had  suffered  any  damage  by  breach  of  the  covenant,  it 
was  decided  that  the  grantee  was  not  entitled  to  a  trial  upon 
the  counterclaim.  It  was,  however,  held  that  an  appeal  to  the 
Courts  of  Appeals  would  be  granted  the  appellant  upon  such 
terms  as  would  have  enabled  her  to  obtain  a  stay  upon  an  appeal 
from  a  judgment  of  foreclosure.^^ 

An  adverse  tax  title  cannot  be  pleaded  as  a  defense  to  a  pur- 
chase-money mortgage  where  no  claim  under  it  has  been  made 
against  the  mortgagor.^^ 

A  grantee  of  land  under  a  warranty  deed  purporting  to  con- 

19  MeConihie  v.  Fales,   107  N.  Y.  Co.  v.  Lent,  1  Edw.  301,  affi'd  6  Paige 

404 ;  14  N.  E.  285 ;  Shire  v.  Plimpton,  635 ;  Bates  v.  Delavan,  5  Paige,  300 

50   App.   Div.    117;    63   N.   Y.   Supp.  Banks  v.  Walker,  2  Sandf.  Ch.  344 

568;   Ferrer  v.  Pyne,   81  N.  Y.  281;  Tallmadge  v.  Wallis,   25  Wend.   107 

Parkinson  v.  Jacobson,  13  Hun,  317;  Edwards  v.   Bodine,   26   Wend.    109 

74    N.    Y.    88;    York    v.    Allen,    30  Burke  v.  Nichols,  21  How.  Pr.  459;  34 

N.  Y.  104;   Curtis  v.  Bush,  39  Barb.  Barb.   430,   affi'd  2  Keyes;   670.     See 

661;    Sandford   v.   Travers,   7    Bosw.  also    Stahl   v.   Hammontree,    72   Ind. 

498;  Bumpus  v.  Platner,  1  Johns.  Ch.  103;   Hill  v.  Butler,  6  Ohio  St.  207. 

218;    Abbott  v.   Allen,  2   Johns.   Ch.  20  Stkong,   J.,    in    Grant   v.    Tall- 

519;     Gouverneur    v.     Elmendorf,    5  man,  20  N.  Y.  191. 

Johns.   Ch.  79;   Chesterman  v.  Gard-  21  Kouwenhoven    v.     Gifford,     144 

ner,    5    Johns.    Ch.    29;    Denston    v.  App.  Div.  355;  128  N.  Y.  Supp.  1129. 

Morris,   2   Edw.   37 ;    Leggett  v.   Mc-  22  Smith  v.  Fiting,  37  Mich.  148. 
Carty,  3  Edw.  124;   Eagle  Fire  Ins. 
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vey  in  fee  simple,  whose  possession  has  not  been  disturbed,  can- 
not resist  foreclosure  of  purchase-money  mortgage  given  by  him 
on  the  ground  that  the  grantor  had,  in  fact,  but  a  life  estate,  no 
fraud  being  shown.^^ 

And  in  an  action  to  foreclose  a  purchase-money  mortgage  given 
by  the  grantee  to  the  .grantor,  the  fact  that  the  latter  has  only 
a  mortgagee's  interest  in  the  premises  conveyed  is  held  to  be  no 
defense,  in  the  absence  of  an  eviction.^* 

A  mortgage  executed  upon  a  title  derived  by  fraudulent  agree- 
ment with  executors  under  the  execution  of  a  power  of  sale, 
though  void  for  all  other  purposes  is  held  to  be  enforceable  in 
the  hands  of  an  innocent  mortgagee.  ^^ 

Again,  where-  one  who  holds  the  record  title  to  property  to 
whom  it  is  conveyed  in  pursuance  of  a  verbal  understanding  that 
the  grantee  will  convey  it  to  a  third  party  upon  certain  condi- 
tions, executes  a  mortgage  thereon  to  one  for  a  valuable  con- 
sideration while  in  possession  of  the  record  title,  the  validity 
of  such  mortgage  cannot  be  assailed  by  such  third  party  though 
the  parol  trust  so  created  may  be  enforced  against  the  trustee 
or  his  heirs.  ^* 

§  915.  Mortgage  on  one  parcel  of  land  as  consideration  for  an- 
other, the  title  of  which  fails. — Where  a  mortgage  is  given  upon 
one  parcel  of  land  as  security  for  the  purchase  price  of  another 
conveyed  with  warranty  and  the  grantor  had  no  title  to  the  latter 
parcel,  the  consideration  for  the  mortgage  fails,  and  the  same 
rules  will  apply  as  in  other  cases  of  failure  of  consideration,  and 
the  mortgagor  may  be  accorded  a  deduction,  or  may  be  entirely  re- 
lieved, as  justice  requires.^''  Eut  where  a  purchase'  of  three 
tracts  of  land  was  made  for  a  round  sum  and  the  purchase  price 
was  secured  by  mortgage  on  only  one  of  them  conveyed  by  a 
separate  deed,  it  was  held  that  the  purchaser  could  not  set  up 

23Moyer   v.    Shoemaker,    5    Barb.  994,  affi'd  170  N.  Y.  565;   62  N.  B. 

322.     See    also    Eantlet    v.    Herren,  1097. 

20  N.  H.   102;    Clementson,   Ex'r,   v.  25  Eosenbaum     v.     Silverman,     22 

Streeter,  59  Wis.  429;  18  N.  W-  340;  Misc.   E.  589;    50   N.   Y.   Supp.   860, 

Oakes  v.  Estate  of  Buckley,  49  Wis.  citing  Benedict  v.  Arnoux,  154  N.  Y. 

592;  6  N.  W.  321;  Noonan  v.  Ilsey,  715. 
22  Wis.  27.  aeMeClellan    v.    Grant,    83    App. 

24  Merchants'  Nat.  Bank  v.   Sny-  Div.  599;   82  N.  Y.  Supp.  208,  affl'd 

der,  52  App.  Div.  606;  65  N.  Y.  Supp.  181  N.  Y.  581;  74  N.  E.  119. 

27  Smith  v.  Newton,  38  111.  230. 
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as  a  defense  that  the  title  to  the  lots  not  included  in  the  mort- 
gage had  failed.^* 

§  916.  Consideration  of  purchase-money  mortgage  fails  upon 
eviction — Upon  an  eviction  under  paramount  title  the  considera- 
tion for  a  note  or  bond  given  by  a  purchaser  for  the  purchase 
money,  the  title  to  the  land  vs^holly  fails,  -and  covenants  of  title 
in  the  deed  cannot  be  regarded  as  a  consideration  which  will  sup- 
port a  promise  to  pay.  This  doctrine  is  in  accordance  with  the 
general  current  of  authority.^*  In  Rice  v.  Goddard  (14  Pick. 
293),  the  court  says:  "  The  promise  is  not  made  for  a  promise, 
but  for  the  land;  the  moving  cause  is  the  land;  and,  if  that 
fails  to  pass,  the  promise  is  a  mere  nudum  pactum;  "  and  this 
statement  has  been  approved  by  our  Court  of  Appeals.^" 

§  917.  What  constitutes  an  eviction, — It  was  at  one  time  held 
that,  to  constitute  an  eviction  which  would  give  a  defense  upon 
the  covenants  contained  in  the  conveyance  which  constituted  the 
consideration  for  the  mortgage,  there  must  be  a  disturbance  of 
the  possession  by  legal  process.  Such  is  not  now  the  rule;  pos- 
session without  a  struggle  to  maintain  it  may  be  surrendered  to 
one  having  a  paramount  title,  with  the  same  right  to  resort  to 
the  grantor's  covenants  of  warranty  that  would  have  been  brought 
about  by  an  eviction  under  process  of  law,^^  though  in  such  case 
the  person  evicted  must  stand  ready  to  show  that  the  title  to  which 
he  surrendered  was  a  good  one.^^ 

A  breach  by  the  grantor  of  a  covenant  in  his  deed  may  preclude 
him  from  maintaining  an  action  to  foreclose  a  purchase-money 
mortgage.  So,  where  a  grantor  sought  to  foreclose  such  a  mort- 
gage it  was  decided  that  he  was  precluded,  from  maintaining  the 
action  by  a  breach  by  him  of  the  covenant  of  quiet  and  peaceable 
possession  contained  in  his  deed  to  the  purchaser,  his  acts  not 
constituting  a  mere  trespass  but  an  entry  on  the  property  to 
the  exclusion  of  his  grantee.^  ^ 

28  Fisk  V   Duncan,  83  Pa.  St.  196.  worn.  Dunning  v.  Fisher,  20  Hun,  178. 

29Knapp  v.  Lee,  3  Pick.  (Mass.)  31  Per  Gray,  Com.,  in  Cowdrey  v. 
452;  Rice  v.  Goddard,  14  Pick.  Coit,  44  N.  Y.  382,  392;  Greenvault 
(Mass.)  293;  Trask  v.  Vinson,  20  v.  Davis,  4  Hill,  643;  Simers  v.  Sal- 
Pick.  (Mass.)  105;  Eawle  on  Cove-  tus,  3  Den.  214;  Curtis  v.  Bush,  39 
nants  for  Title,  607.  Barb.  661. 

30  Per   Andbews,   J.,   in  Dunning  32  York  v.  Allen,  30  N.  Y.  104. 

V.  Leavitt,   85   N.  Y.   30,   rev'g  siib  33  Cassada  v.  Stabel,  98  App.  Div. 
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The  surrender  of  property  under  and  in  pursuance  of  a  judg- 
ment directing  the  delivery  of  possession  is  an  eviction.  A  for- 
cible dispossession  or  an  actual  physical  expulsion  is  not  necessary 
to  constitute  it,**  and  the  peaceable  yielding  of  possession  in 
obedience  to  a  judgment  "which  the  mortgagor  is  unable  to  re- 
sist shows  a  failure  of  the  consideration  for  which  the  bond  was 
given.  He  may,  indeed,  be  evicted  without  suffering  any  actual 
change  of  possession,  as  by  a  purchase  of  the  property  under 
the  foreclosure  of  a  mortgage  which  was  a  prior  lien,  or  by 
acquiring  a  paramount  title.*^ 

A  constructive  eviction  exists  where  the  covenantee  has  com- 
pulsorily  purchased  or  taken  a  lien  under  the  paramount  title 
without  any  actual  change  of  possession.*® 

§  918.  Where  mortgagor  is  unable  to  obtain  possession. — ^The 

fact  that  there  was  an  adverse  claim  being  pressed  at  law  would 
afford  no  defense  where  there  had  been  no  absolute  disturbance 
of  possession ;  ^'^  but  if  the  mortgagor  was  prevented  by  the  ad- 
verse claimants  from  getting  possession,  there  being  a  failure 
of  title,  this  would  constitute  a  defense  so  far  as  the  action  sought 
to  charge  the  mortgagor  personally  with  the  debt.**  And  in  the 
absence  both  of  fraud  and  of  covenants  for  title,  if  the  mortgagor 
derives  no  benefit  from  the  purchase,  equity  would  require  that 
be  should  be  charged  with  no  deficiency.*® 

If  there  be  an  entire  failure  of  title  in  the  conveyance  to  the 
mortgagor,  and  if  he  is  unable  to  obtain  possession'  under  it,  he 
will  be  relieved  from  the  payment  of  the  consideration,  even  in 
the  absence  of  covenants  of  title,  on  the  ground  of  the  failure  of 
consideration ;  *"  but  if  there  be  no  fraud,  the  purchaser  cannot 

600;  90  N.  Y.  Supp.  533,  holding  also  Banks  v.  Walker,  2  Sandf.  Ch.  344; 

that     the     purchaser     could     recover  afR'd    3    Barb.    Ch.    438;    Miller    v. 

back    the    amount    of    the    principal  Avery,     2     Barb.     Ch.     582.     Contra, 

paid  by  him  on  account  of  the  pur-  Johnson  v.  Gere,  2  Johns.  Ch.  546. 

chase  price.  38  Withers  v.  Povyers,  2  Sandf.  Ch. 

34  Dyett  v.  Pendleton,  8  Cow.  727.  350,    n. ;    Shattuck   v.    Lamb,    65    N. 

35  Cowdrey  v.  Colt,  44  N.  Y.  382.  Y.  500. 

36  Tucker  v.  Cooney,  34  Hun,  227,  39  Sandford  v.  Travers,  40  N.  Y. 
231.     See  also  Whitney  v.  Dinsmore,  140. 

6  Cush.    (Mass.)    124;  Loomis  v.  Be-  40  Banks  v.  Walker,  2  Sandf.  Ch. 

dell,  11  N.  H.  74;   Brown  v.  Dicker-  344,  affi'd  3  Barb.  Ch.  438;  Shattuck 

son,   12  Pa.  St.  372.  v.  Lamb,  65  N.  Y.  500. 

37  Piatt  v.  Gilchrist,  3  Sandf.  118; 
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liave  any  relief  if  he  acquires  even  so  much  as  possession  under 
the  purchase.*^ 

§  919.  Foreclosure  ordered  without  judgment  for  deficiency — 
The  fact  that  there  may  be  a  judgment  against  the  mortgagor  for 
a  deficiency  does  not  enable  him  to  defend  against  the  foreclosure 
because  of  a  failure  of  title  in  a  purchase-money  mortgage,  he 
being  in  undisturbed  possession;  *^  but  it  does  not  follow  that  the 
mortgagor  should  be  held  for  deficiency,  and  the  court  has  in 
such  a  case  ordered  a  foreclosure  and  sale,  without  any  judg- 
ment for  deficiency,  and  with  leave  to  the  complainant  to  sue  on 
the  bond.*3 

§  920.  Fraud  practiced  on  mortgagor. — The  case  of  fraud  is 
an  exception,  and  if  the  purchaser  was  imposed  upon  by  any  in- 
tentional misrepresentation  or  concealment,  he  may  have  redress 
in  equity,  in  addition  to  and  beyond  his  covenants.** 

A  mortgagor  is  entitled,  in  a  suit  by  the  mortgagee  on  a  pur- 
chase-money mortgage  to  set  up  a  counter-claim  for  damages  by 
reason  of  the  fraud  of  the  mortgagee  in  concealing  from  him 
material  facts  as  to  the  situation  and  extent  of  the  premises.*® 
But  a  fraudulent  misrepresentation  does  not  invalidate  the  mort- 
gage for  its  whole  amount  if  there  is  any  value  at  all  in  the 
property,  and  the  property  must  first  be  restored,  or  a  reconvey- 
ance tendered,  before  the  mortgage  can  be  rescinded.*^  And  the 
defense  of  fraudulent  representations  may  be  precluded  by  a  sub- 
sequent ratification  of  the  transaction  by  the  mortgagor.*^  Nor 
can  the  njortgagor  avail  himself  of  the  fraud  of  one  who  acted 
as  his  agent,*®  since  in  this  as  in  other  cases  the  loss  should 
fall  upon  him  whose  act  permitted  the  wrong  to  be  done.*^     The 

41  Abbott  V.  Allen,  2  Johns.  Ch.  481;  8  N.  W.  73;  Burchard  v.  Fraser, 
.519.    .  23  Mich.  224;   Dayton  v.  Melick,  32 

42  Edwards  v.  Bodine,  26  Wend.  N.  J.  Eq.  570;  Pierce  v.  Tiersch,  40 
109;  Davison  v.  De  Freest,  3  Sandf.  Ohio  St.  168;  Allen  v.  Shackelton,  15 
Ch.   456.  Ohio  St.   145. 

43  Withers  v.  Morrell,  3  Edw.  500.  46Mattair  v.   Card,   18   Fla.   761; 

44  Abbott  V.   Allen,   2  Johns.   Ch.  Sanborn  v.  Osgood,  16  N.  H.  112. 
519;  Belknap  v.  Sealey,  2  Duer,  570.  47  Jacobs     v.     Edelson,     83     App. 
See  also   Cornell   v.   Corbin,   64   Cal.  Div.  363;   82  N.  Y.  Supp.  270. 

197 ;   30  Pac.  629 ;  Shorb  v.  Beaudry,  48  Heueken   v.    Schwicker,    174   N. 

56    Cal.    446.     See    Crowe    v.    Malba  Y.  298;   66  N.  E.  971. 

Land  Co.,  76  Misc.  R.  676.  49  Austen  v.  Richardson,  67  App. 

45Baughman   v.   Gould,   45   Mich.  Div.  166;   73  N.  Y.  Supp.  731. 
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.  representations  must  be  as  to  facts,  and  a  misrepresentation  merely 
as  to  the  value  of  the  property  will  not  be  sufficient.®" 

Where  a  purchaser  was  induced  by  false  representations  to  ac- 
cept a  deed  of  property  to  which  his  grantor  had  no  title,  and 
to  assume  a  mortgage  thereon,  this  fact  was  held  to  constitute 
a  defense  against  the  mortgagee  to  the  covenant  to  assume.®^ 

It  has  been  held  that  a  deduction  from  a  purchase-money  mort- 
gage on  foreclosure,  in  favor  of  the  vendee  of  the  land,  on  the 
ground  of  a  misstatement  of  the  number  of  acres,  can  only 
be  made  where  the  mortgagee  and  such  vendee  are  privies  in  con- 
tract, and  that  such  deduction  will  not  be  made  in  favor  of  0 
on  foreclosure  by  A,  where  A  sold  to  B,  misstating  the  number 
of  acres,  taking  the  mortgage  for  part  of  the  consideration,  and 
B  sold  with  similar  misstatements  to  C,  C  assumed  payment  of 
the  mortgage.®^ 

§  921.  Mutual  mistake  as  to  title  of  grantor. — In  a  case  in 
which  the  vendors,  under  a  misapprehension  of  their  legal  rights, 
sold  and  received  part  payment  for  a  lot  which  was  already  dedi- 
cated to  the  public,  and  which,  for  that  reason,  was  worth  noth- 
ing to  the  owners,  or  those  whose  interests  they  represented  in 
the  transaction ;  and  where  the  purchaser,  relying  upon  the  in- 
formation of  the  adverse  party,  purchased  and  in  part  paid  for 
a  lot  which  was,  in  fact,  of  no  value  either  to  him  or  to  the 
vendors,  it  was  held  to  be  just  and  equitable,  after  the  pur- 
chaser had  been  evicted  by  the  opening  of  a  street  across  the  lot, 
to  decree  a  discharge  of  the  bond  and  mortgage,  and  a  return 
of  the  purchase  money  which  had  been  paid  toward  the  lot  under 
such  a  misapprehension  of  the  facts.®  ^ 

§  922.  Mistake  as  to  quantity  of  land  conveyed. — But  where 
lands  are  sold,  and  both  grantor  and  grantee  are  mistaken  as  to 
the  number  of  acres  conveyed,  and  the  grantee  executes  a  mort- 
gage on  such  lands  for  the  purchase  money,  it  will  not  be  any  de- 
fense to  an  action  to  foreclose  the  mortgage  to  show  that  there 
was  considerably  less  land  than  was  supposed,  if  there  was  no 
fraud  or  misrepresentation  by  the  grantor.®* 

50  Sanborn  v.  Osgood,  16  N.  H.  53  Champlin  v.  Laytin,  6  Paige, 
112.  189,  affi'd  18  Wend.  407. 

51  Benedict  v.  Hunt,  33  Iowa,  27.  54  Northrop  v.   Sumney,   27   Barb. 

52  Davis  v.  Clark,  33  N.  J.  Eq.  196.  See  also  Clark  v.  Davis,  32  N. 
579.  J.   Bq.   530;    Coursen   v.   Canfleld,   6 
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An  atatement  from  the  purchase-money  mortgage  will  be  al- 
lowed if,  by  mutual  mistake,  less  land  was  conveyed  than  was 
intended,  there  being  an  error  in  the  boundary  line  as  described 
in  the  deed.®®  But  in  the  absence  of  fraud  or  of  gross  mistake  in 
the  quantity,  no  allowance  will  be  made  merely  because,  at  the 
end  of  a  particular  description,  the  quantity  of  land  conveyed  is 
overstated.®® 

§  923.  Agreement  to  protect  mortgagor  against  prior  claims 

Where  a  mortgage  for  purchase  money  contained  a  clause  to  the 
effect  that  no  part  of  the  mortgage  debt  was  to  be  payable  until 
all  incumbrances  had  been  removed  from  the  mortgaged  premises, 
and  it  appeared  that  certain  taxes  assessed  against  the  land  be- 
fore the  execution  of  the  mortgage  remained  unpaid,  it  was  held 
that  no  action  for  the  foreclosure  of  the  mortgage  would  lie  until 
such  taxes  were  fully  discharged.®'^  The  same  rule  has  been 
declared  where  a  stipulation  executed  with  the  mortgage  required 
that  it  should  not  be  enforced  until  a  quitclaim  of  an  outstanding 
title  had  been  obtained.®* 

§  924.  Remedies  of  mortgagor — ^It  is  manifestly  just  not  to  per- 
mit the  maker  of  a  purchase-money  mortgage  to  resist  the  en- 
forcement of  the  lien.  He  should  either  pay  as  he  has  agreed  or 
permit  the  sale  of  the  security  in  order  that  payment  may  be  made 
out  of  its  proceeds.  And  if  he  continues  in  the  possession  and 
enjoyment  of  the  property  he  should  not  be  allowed  to  refuse 
payment  of  the  stipulated  price  for  the  land  merely  because  of 
adverse  claims  which  may  never  be  enforced.®^ 

In  cases  of  fraud,  one  remedy  of  the  mortgagor  is  to  allege 
damages  for  such  fraud,  and  to  recoup  them  by  way  of  counter- 
claim.®" Another  remedy  is  to  ask  to  have  the  whole  transaction 
set  aside,  and  this  would  of  necessity  involve  a  surrender  of  all 
claim  to  the  land.®^ 

Where  there  is  no  fraud,  but  there  are  covenants  as  to  title,  the 

C.  E.  Green   (N.  J.)   92;  Tichenor  v.  59  Grant  v.  Tallman,  20  N.  Y.  191. 

Dodd,  3  Gr.  Ch.   (N.  J.)   454.  Exam-  60  Aiken   v.   Morris,    2    Barb.    Oh. 

ine  Stickles  v.  Miller,  143  App.  Div.  140;    Grant   v.    Tallman,    20    N.    Y. 

763;   128  N.  Y.  Supp.  487.  191;    Lathrop    v.    Godfrey,    6    N.   Y. 

55  Nelson  V.  Hall,  60  N.  H.  274.  Sup.     (T.    &    C.)     96;    3    Hun,    739; 

56Melick  v.  Dayton,  34  N.  J.  Eq.  Abbott  v.   Allen,   2   Johns.   Ch.   519; 

245.  Ludington  v.  Slauson,  6  J.  &  S.  81. 

57  Stewart  v.  Clark,  8  Kans.  210.  61  Ferrer  v.  Pyne,  81  N.  Y.  281. 

58  Eyerson  v.  Willis,  81  N.  Y.  277. 
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remedy  of  the  mortgagor  is  to  be  found  in  reliance  upon  those 
covenants.  If  the  defect  in  the  title  is  because  of  liens,  the 
grantor  should  be  asked  to  discharge  them,  and  if  he  fails  to  do 
so,  the  mortgagor  may  pay  them,  and,  after  such  payment,  he 
may  assert  it  as  a  counter-claim  on  the  bond  and  as  a  proper 
reduction  of  the  amount  which  he  ought  to  pay  for  the  land.^^ 

If  the  defect  is  one  of  title,  and  extends  only  to  a  portion  of 
the  land,  this  constitutes  a  breach  of  the  covenants  of  seizin,  if 
not  also  of  the  covenant  of  warranty,®*  and  a  counter-claim  for 
damages  for  such  breach  would,  under  our  system  of  practice,  be 
proper  in  the  action  to  foreclose. 

COUNTEK-CIAIMS    IN    FOEECLOSUEE   CiASES. 

§  925.  Counter-claim  on  contract. — An  action  to  enforce  a  mort- 
gage, although  denominated  an  action  for  the  foreclosure  of  a 
mortgage,  is  in  law  and  in  fact  an  action  for  the  recovery  of 
the  amount  owing  on  the  obligation  of  the  mortgagor,  or  other 
person  liable  for  the  debt;  first,  by  an  order  for  the  sale  of  the 
premises  mortgaged  for  that  purpose,  and  the  application  of  the 
avails  of  the  sale  to  that  purpose,  and  then  for  a  judgment  against 
him  for  the  deficiency.  It  is  not  only  an  action  against  the  mort- 
gagor upon  his  contract  to  pay  the  amount  specified  in  his  bond, 
to  which  an  offset  might  have  been  pleaded  before  the  Code,**  but 
one  in  which  under  the  Code  a  several  judgment  may  be  had  as 
between  the  plaintiff  and  the  person  liable  for  the  debt,  and 
hence  is  subject  to  a  counter-claim  of  any  other  cause  of  action 
arising  also  on  contract  which  the  person!  so  liable  has  against  the 
plaintiff  at  the  time  of  the  commencement  of  the  action."^ 

§  926.  Who  may  set  up  counter-claim. — A  counter-claim  when 
established  must,  in  some  way,  qualify  or  defeat  the  judgment  to 
which  a  plaintiff  is  otherwise  entitled.  In  a  foreclosure  suit  a 
defendant  who  is  personally  liable  for  the  debt,  or  whose  land  is 

62  Lee  v.  Porter,  5  Johns.  Ch.  268.  191,    196;    Hunt  v.   Chapman,   51   N. 

63  Tallmadge  v.  Wallis,  25  Wend.  Y.  555 ;  Bathgate  v.  Haskin,  59  N. 
107.  See  also  Rice  v.  Goddard,  14  Y.  533;  Chapman  v.  Robertson,  6 
Pick.  (Mass.)  293;  Latham  v.  Mc-  Paige,  627;  Holden  v.  Gilbert,  7 
Cann,  2  Neb.  276.  Paige,    208.     See    also    Goodman    v. 

64  2  R.  S.,  §   1,  sub.   1.  Keney,    49    Conn.    563;    Harrison   v. 

65  Code,    §§    501,    502;     National  Bray,  92  N.  C.  488. 
Fire  Ins.    Co.   v.   McKay,   21    N.   Y. 
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bound  for  the  lien,  may  properly  introduce  an  offset  to  reduce  or 
extinguish  the  claim ;  ^^  but  where  his  personal  liability  is  not  in 
question,  and  where  he  disclaims  all  interest  in  the  mortgaged 
premises,  he  cannot  demand  a  judgment  against  the  plaintiff  on 
a  note,  a  bond,  or  a  covenant.*'^  It  has  also  been  said  that,  where 
the  defendant  is  not  liable  for  the  debt,  his  right  to  a  counter- 
claim is  limited  to  matters  arising  out  of  the  subject  of  the 
action ;  ®*  but  this  would  not  apply  where  the  defendant  owning 
the  equity  desired  to  set  up  a  claim  which  he  had  against  the 
plaintiff,  in  order  that  his  demand  might  offset  a  portion  of  the 
debt  charged  upon  his  estate.®^ 

§  927.  Requisites  of  counter-claim In  order  to  be  permissible 

under  the  Code,  a  counter-claim  must  be  one  existing  against  a 
plaintiff,  or,  in  a  proper  case,  against  the  person  whom  he  repre- 
sents, and  in  favor  of  the  defendant,  or  of  one  or  more  defendants, 
between  whom  and  the  plaintiff  a  separate  judgment  might  be 
had  in  the  action.'^* 

And  allegations  in  the  answer  which  do  not  constitute  a  de- 
fense to  the  action  coupled  with  a  demand  for  a  money  judg- 
ment against  the  plaintiff  do  not  constitute  a  counter-claim,  there 
being  no  demand  in  the  complaint  for  a  personal  judgment  against 
the  answering  defendant,  as  in  such  a  case  the  alleged  cause  of 
action  will  not  tend  to  diminish  or  defeat  the  plaintiff's  recovery. '^^ 
Where  the  debt  is  evidenced  by  the  joint  bond  of  two  of  the 
defendants,  one  of  whom  is  as  between  themselves  a  surety  for 
the  debt,  and  the  mortgaged  premises  being  the  property  of  the 
principal  debtor,  claim  due  from  the  plaintiff  to  the  principal 
debtor  may  be  used  to  offset  the  amount  due  upon  the  mortgage.^^ 
In  such  a  case  the  fact  that  one  of  the  obligors  was  surety  for  the 
other  may  be  shown  by  extrinsic  evidence,  and  in  equity  this  can 
always  be  done  to  let  in  a  defense  or  to  establish  a  right  founded 

66Lathrop    v.    Godfrey,     3    Hun,  71  Merchants'    National    Bank    v. 

739;  6  N.  Y.  Sup.   (T.  &  C.)  96.  Snyder,  52  App.  Div.  606;   65  N.  Y. 

67  National  Fire  Ins.  Co.  v.  Mc-  Supp.  904,  affi'd  170  N.  Y.  565;  62 
Kay,  21  N.  Y.  191.  N.  E.   1097. 

68  Agate  v.  King,  17   Abb.   159.  72  Bathgate  v.   Haskin,   59   N.   Y. 

69  Bathgate  v.  Haskin,  59  N.  Y.  533;  Holbrook  v.  The  Receivers  of 
533.  the  American  Fire  Ins.  Co.,  6  Paige, 

70  Code  of  Civ.  Pro.  §  501;  City  220.  See  also  Ex  parte  Hanson,  12 
Real   Estate   Co.   v.   Foster,   44   App.  Ves.  346. 

Div.  144;   60  N.  Y.  Supp.  577. 
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upon  that  relation.''^  But  one  who  holds  a  mechanic's  lien  sub- 
ordinate to  the  mortgage  and  against  whom,  though  he  is  made 
a  defendant,  no  personal  judgment  is  asked,  cannot  counter-claim 
for  the  amount  due  on  his  lien.'^*  Nor  in  an  action  to  recover 
possession  of  a  deed  to  the  plaintiff  from  the  defendant,  to  whom 
a  deed  had  previously  been  given  as  security  for  a  debt  can  the 
latter  have,  by  way  of  counter-claim,  the  foreclosure  of  the  prior 
deed  as  a  mortgage.'^^  The  "several  judgment"  which  the  statute 
requires  may  be  had,  may  be  a  judgment  for  a  part  of  the  re- 
lief asked  for,  as  to  extinguish  the  right  of  one  of  the  defendants 
in  the  land.  That  a  joint  personal  judgment  may  also  be  given 
does  not  exclude  the  allowance  of  the  counter-claim.^^ 

Under  the  Code  an  affirmative  judgment  for  an  excess  over 
the  plaintiff's  claim  is  not  authorized.'''' 

§  928.  Counter-claims  for  damages. — There  can  be  no  doubt  that, 
if  the  mortgagee  be  guilty  of  a  fraud  whereby  the  mortgagor  is 
induced  to  purchase  a  defective  title  and  to  pay  for  it  with  a 
mortgage,  the  mortgagor  may  recoup  in  the  foreclosure  suit  to 
the  extent  of  his  actual  damage,  and  if  that  shall  equal  or  exceed 
the  amount  of  the  mortgage,  it  will  constitute  an  entire  defense.'* 

The  personal  representatives  of  a  deceased  mortgagor  may 
counter-claim  for  an  injury  to  the  mortgaged  premises  caused  by 
the  mortgagee.''* 

If  the  mortgage  be  given  for  a  portion  of  the  purchase  money, 
the  grantee  who  has  assumed  the  payment  of  it,  may  interpose 
a  cause  of  action  for  damages  for  false  representations  as  to  the 
character  and  convenience  of  the  property  made  to  the  mortgagor 
to  induce  him  to  make  the  purchase,  as  a  counter-claim;  and  he 
may  also  be  allowed  to  show  that  an  assignment  of  the  bond  and 

73  Bathgate   v.   Haskin,   59   N.   Y.  78  Grant  v.  Tallman,  20  N.  Y.  191; 

533;  Artcher  V.  Douglass,  5  Den.  509;  Lathrop    v.    Godfrey,    6    N.    Y.    Sup. 

Barry  v.  Ransom,  12  N.  Y.  466.  (T.  &  C.)   96;  3  Hun,  739;  Abbott  v. 

74Lipman     v.     Jackson     Agricul-  Allen,  2  Johns.   Ch.  519;    Ludington 

tural  Iron  Works,  128  N.  Y.  58;   27  v.    Slauson,    6    J.    &    S.     (38    N.    Y. 

N.  E.  975.  Super.)      81.     See     also     Parker     v. 

75  House  v.  Lockwood,   137  N.  Y.  Hartt,  32  N.  J.  Eq.  225. 

259 ;  33  N.  E.  595.  79  Fort  Miller  Pulp  &  Paper  Co. 

76  Bathgate  v.  Haskin,  59  N.  Y.  v.  Bratt  (No.  2),  119  App.  Div.  685; 
533.  104  N.  Y.  Supp.  350;   39  Civ.  Proo. 

77  United     States     Trust     Co.  v.      R.  373. 
Stanton,    139   N.   Y.    531;    34   N.  E. 

1098;   Code  Civ.  Proc.  §502,  sub'd  3. 
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mortgage  from  the  mortgagee  was  only  colorable,  and  that  the 
mortgagee  was  still  the  equitable  owner.®" 

But  it  has  been  decided  that  persons  who  have  purchased  land 
expressly  subject  to  a  mortgage  thereon,  cannot  set  up  as  a  counter- 
claim a  fraud  practiced  upon  them  by  the  mortgagor  several  years 
subsequent  to  the  time  when  the  mortgage  was  given  where  there 
is  nothing  to  connect  the  plaintiff  with  the  fraud  of  the  mort- 
gagor.®^ 

If  a  mortgage  be  made  to  secure  future  advances  under  an 
agreement  by  the  mortgagee  to  make  the  advances,  and  only  a 
portion  of  the  money  is  advanced,  the  mortgage  is  a  lien  only 
to  the  extent  of  the  amount  actually  advanced,  and,  though  the 
mortgagor  be  injured  seriously  by  failing  to  receive  the  balance 
of  the  money,  he  can  recover  only  nominal  damages  by  way  of 
counter-claim.®^  And,  where  it  appeared  that  a  fourteen  thou- 
sand dollap  purchase-money  mortgage  was  satisfied,  and  a  new 
one  for  seventeen  thousand  given  on  an  agreement  by  the  mort- 
gagee to  advance  three  thousand  dollars  more  which  sum  was 
never  advanced,  it  was  decided  in  an  action  to  foreclose  the  mort- 
gage that  to  the  extent  of  the  sum  of  fourteen  thousand  dollars, 
to  which  extent  only  it  was  sought  to  exercise  the  right  to  fore- 
close, such  mortgage  was  in  the  same  position  as  the  original 
purchase-money  mortgage,  that  the  plaintiff  had  the  sanction  of 
the  law  therefor  in  case  of  default  in  payment  and  that  a  de- 
fendant, who  was  holder  of  a  mechanic's  lien  filed  against  the 
mortgaged  premises  subsequent  to  the  giving  of  such  mortgage, 
could  not  avail  himself  as  a  defense  of  the  failure  of  the  mort- 
gagee to  carry  out  his  part  of  the  agreement  as  to  making  the 
advance.®*  But  it  is  said  that  damages  sustained  by  the  mort- 
gagee's refusal  to  release  portions  of  the  premises  on  sales  by  the 
mortgagor,  may  be  matter  of  equitable  set-off.®* 

§  929.  What  are  proper  counter-claims. — The  counter-claim  must 
be  due  when  the  foreclosure  is  commenced,  or  when  a  subsequent 
instalment  grows  due,  and  is  attempted  to  be  enforced  in  the 
action.®^ 

80  Lathrop    v.    Godfrey,    3    Hun,  84  Warner  v.  Gouverneur,  1  Barb. 

739;   6  N.  Y.   Sup.    (T.  &  C.)    96.  36. 

81Eeed  v.  Latson,   15  Barb.  9.  85  Holden  v.  Gilbert,  7  Paige,  208. 

82  Dart  v.  McAdam,  27  Barb.  187.  See  Richards  v.  La  Tourette,  119  N. 

83  Price   v.    Alyea,    13    App.    Div.  Y.  54;  23  N.  E.  531. 
184;   43  N.  Y.  Supp.  355. 
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Where  there  are  several  suits  to  foreclose  different  mortgages, 
the  defendant  cannot  be  compelled  to  elect  in  which  he  will  set 
up  his  counter-claim.*® 

An  answer  which  alleged,  in  substance,  that  the  mortgage  sought 
to  be  foreclosed  was  executed  as  part  of  a  transaction  by  which 
$38,000  was  to  be  loaned,  and  that  the  mortgage  and  a  convey- 
ance of  another  parcel  of  land  had  been  given  as  security  therefor, 
and  asking  for  a  reconveyance  upon  payment  of  the  whole  sum, 
has  been  held  a  proper  counter-claim.®'' 

Where  an  answer  sets  up  facts  tending  to  show  that  the  bond 
and  mortgage  are  void  for  usury,  and  demands  judgment  that 
they  be  delivered  up  and  cancelled  without  explicitly  stating  that 
such  facts  are  alleged  as  a  counter-claim,  this  does  not  constitute 
a  counter-claim,  but  merely  a  defense  to  the  action,  and  no  reply 
■thereto  is  necessary.®* 

So,  when  facts  are  alleged  in  an  answer  tending  to  show  that 
a  mortgage  sought  to  be  foreclosed  has  no  validity  for  any  reason, 
such  facts  do  not  constitute  a  counter-claim  which  call  for  a 
reply.*^ 

And  where  there  is  also  a  second  mortgage,  the  holder  of  the 
latter,  who  is  made  a  party  to  the  action,  cannot  by  counter-claim 
raise  the  objection  that  the  plaintiff  must  first  resort  to  other 
property  covered  by  his  mortgage  and  not  subject  to  a  lien  in 
favor  of  the  defendant.®" 

§  930.  Litigation  between  defendants. — By  section  521  of  the 
Code  of  Civil  Procedure,  it  is  provided  as  follows :  "  Where  the 
judgment  may  determine  the  ultimate  rights  of  two  or  more  de- 
fendants, as  between  themselves,  a  defendant  who  requires  such 
a  determination  must  demand  it  in  his  answer,  and  must,  at  least 
twenty  days  before  the  trial,  serve  a  copy  of  his  answer  upon 
the  attorney  for  each  of  the  defendants  to  be  affected  by  the  de- 
termination, and  personally,  or  as  the  court  or  judge  may  direct, 
upon  defendants  so  to  be  affected  who  have  not  duly  appeared 

86  McLane    v.    Geer,    3    Edw.    Ch.  89  Caryl  v.  Williams,  7  Lans.  416 ; 

245.  Bates   v.    Eosekrans,   37   N.   Y.   409; 

87Bernheimer  v.   Willis,    11   Hun,  Agate  v.  King,  17  Abb.  159;  Vassear 

16.  V.  Livingston,  13  N.  Y.  249. 

88  Equitable  Life  Assurance  Co.  v.  90  New   York   Co.-Op.    Building   & 

Cuyler,  12  Hun,  247,  aflS'd  75  N.  Y.  Loan  Ass'n  v.  Brennan,  62  App.  Div. 

511;   Barthet  v.  Elias,  2  AbB.  N.  C.  610;   70  N.  Y.  Supp.  916. 
364. 
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therein  by  attorney.  The  controversy  between  the  defendants 
shall  not  delay  a  judgment  to  which  the  plaintiff  is  entitled  unless 
the  court  otherwise  directs."  ®^ 

§  931.  Substitute  for  cross-bill. — This  provision  is  a  substitute 
for  a  cross-bill  under  the  practice  in  equity,  which  prevailed  be-' 
fore  the  Code,  when  rights  were  required  to  be  adjusted  between 
the  defendants.  As  an  example  of  the  use  of  a  cross-bill,  it  was 
held  before  the  Code  to  be  proper  for  a  defendant  to  set  up  and 
maintain  by  a  cross-bill,  an  equitable  right  to  have  another  se- 
curity in  the  hands  of  the  plaintiff  first  enforced,  before  resorting 
to  a  sale  of  the  mortgaged  premises.*^  If  the  necessary  parties 
were  before  the  court  the  judgment  might  do  equity  in  the  prem- 
ises, as  for  example  by  directing  the  order  in  which  different 
parcels  of  land  may  be  sold ;  but,  if  other  parties  were  necessary, 
the  cross-bill  could  not  be  used  to  convert  the  original  action  into 
a  distinct  suit  relative  to  other  lands,  or  become  the  foundation 
of  a  decree  concerning  matters  not  embraced  in  the  original  suit.®^ 
But  there  might  be  a  decree  in  such  a  case  that,  after  satisfying 
the  complainant's  claims  out  of  the  mortgaged  premises,  the  de- 
fendant should  be  subrogated  to  the  rights  of  the  complainant 
under  the  collateral  security.®*  It  is  believed  that  under  the 
Code  the  same  relief  could  be  obtained  in  proper  cases  by  means 
of  the  provision  now  being  considered.®^ 

§  932.  What  may  be  litigated  between  defendants. — It  is  not 

every  matter  of  difference  between  the  defendants  in  an  action  to 
foreclose  a  mortgage  that  can  be  litigated  in  the  way  indicated  by 
section  521  of  the  Code,  and  it  is  doubtful  whether  it  was  in- 
tended to  go  further  than  the  former  practice  in  chancery,  where 
it  was  required  that  the  cross-bill  should  be  within  the  proper 
scope  and  object  of  the  action  as  exhibited  in  the  complaint.  The 
relief  sought  by  the  cross-bill  could  not  be  obtained  unless  it  raised 
questions,  the  determination  of  which  was  essential  to  the  ac- 
complishment of  the  very  object  sought  by  the  bill  itself.®® 

91  Code  of  Civ.  Pro.  §  521,  as  am'd  94  King  v.  McVielier,  3  Sandf,  Ch. 
by  Laws  of  1884,  ch.  400;   Eevoir  v.       192. 

Barton,  71  Hun,  457.  95  Currie  v.  Cowles  6  Bosw.  453; 

92  King  V.  McVicker,  3  Sandf.  Ch.  Cramer  v.  Benton,  4  Lans.  291 ;  Glea- 
192.  son  V.  Moen,  2   Duer,  639;    Leaven- 

93  Gallatian  v.  Cunninghani,  Hopk.  worth  v.  Packer,  52  Barb.  132. 

48,  affi'd  8  Cow.  361.  96  Equitable  Life  Assurance  Co.  v. 
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A  defendant  in  an  action  to  foreclose  cannot  call  upon  the 
court  to  determine  between  him  and  another  defendant  jointly 
liable  "with  him  as  to  which  is  the  principal  and  which  is  the 
surety. ^'^  And  one  defendant  owning  an  undivided  interest  in 
the  equity  of  redemption  cannot  by  means  of  a  cross-bill,  or  of 
an  answer  praying  for  affirmative  relief  against  his  co-defendants, 
procure  a  judgment  for  the  partition  of  the  property  in  an  action 
to  foreclose.^*  On  a  like  principle  a  mortgagee  cannot  be  delayed 
in  his  foreclosure  to  permit  two  defendants  to  litigate  between 
each  other  as  to  whether  the  specific  performance  of  an  alleged 
contract  of  sale  of  the  equity  of  redemption  ought  to  be  en- 
forced.^ So  a  mortgagor,  joined  as  a  defendant  in  an  action  to 
foreclose  with  another  defendant  claiming  title  to  the  equity  of 
redemption  under  a  sheriff's  deed  after  a  sale  upon  execution, 
cannot  litigate  in  that  action  as  to  the  validity  of  such  sheriff's 
deed.^ 

The  same  principle  will  prevent  the  owner  of  a  second  mort- 
gage, who  is  a  defendant  in  an  action  to  foreclose  a  first  mort- 
gage, from  obtaining  in  that  action  a  judgment  for  the  satisfaction 
of  his  lien  out  of  the  proceeds  of  the  property  and  a  judgment 
for  deficiency  against  the  mortgagor.^ 

And  in  general,  defendants  cannot  settle  their  rights  as  between 
themselves  until  after  the  entry  of  judgment,  unless  those  rights 
grow  directly  out  of  the  claim  made  by  the  plaintiff  and  consist 
in  qualifying  the  rights  of  the  plaintiff,  so  as  to  make  the  reme- 
dies of  the  plaintiff  apply  with  more  or  less  vigor  against  the  de- 
fendants respectively.* 

However  proper  the  answer  interposed  by  way  of  cross-bill  may 
be,  it  will  not  aid  the  defendant  interposing  it,  unless  it  has  been 
duly  served  upon  his  co-defendants.® 

Cuyler,  Abb.  Ct.  App.  Dee.  253,  257 ;  1  Handly  v.  Munsell,   109  111.  362. 

Kay  V.  Whittaker,  44  N.  Y.  565,  576;  2  Tutwiler  v.  Dunlap,  71  Ala.  126. 

Norbury  v.   Seeley,  4  How.   Pr.   73 ;  3  Gallatian  v.  Cunninghain,  Hopk. 

Woodworth   v.    Bellows,   4   How.   Pr.  48;  Griffith  v.  Merritt,  19  N.  Y.  529. 

24;  Mechanics'  and  Traders'  Bank  v.  See  also  Sebring  v.  Conkling,  32  N. 

Roberts,  1  Abb.  Pr.  381;   Stephens  v.  J.  Eq.  24. 

Hall,  2  Robt.  674.  4  Newman   v.   Dickson,   1   Abb.  N. 

97Hovenden  V.  Knott,  12  Or.  267;  C.   307;    Miller   v.    Case,   Clark.   Ch. 

7  Pac.  30.  395;    Hovenden   v.    Knott,    12    Oreg. 

98  Matthews   v.   Lindsay,    20   Fla.  267;  7  Pac.  30. 

962 ;    Buckmaster   v.   Kelly,    15    Fla.  5  Meigs  v.  Willis,  66  How.  Pr.  466. 
199;  Mattair  v.  Payne,  15  Fla.  685. 
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WHEW  A  GEAKTEE  MAT  DEPEITD  "WHO  HAS  TAKEW  SUBJECT  TO  THE 

MOETGAGE. 

§  933.  Conveyance  subject  to  mortga^re  void  for  usury. — When, 
in  a  conveyance  of  land,  it  is  described  as  being  subject  to  a  mort- 
gage, the  question  may  be  raised  as  to  whether,  and  to  what  ex- 
tent, this  will  limit  the  grantee  in  questioning  the  validity  or  the 
amount  due  on  said  mortgage.  It  is  settled  that  such  a  clause  in 
the  deed  operates  as  a  waiver  of  the  defense  of  usury,  and  as  a 
provision  made  by  the  mortgagor  for  the  payment  of  the  usurious 
debt,  which  he  is  not  suffered  at  any  time  afterward  to  question,^ 
such  grantee  cannot  compel  the  application  of  a  usurious  bonus 
paid  by  his  grantor,  so  as  thereby  to  procure  a  reduction  of  the 
mortgage.'' 

But  where  the  mortgagor  and  second  mortgagee  have  a  right  to 
the  defense  of  usury,  against  a  first  mortgage,  a  purchaser  under 
the  foreclosure  of  the  second  mortgage  is  not  precluded  from 
making  such  defense  by  a  clause  in  the  deed  of  the  sheriff,  re- 
citing that  the  property  is  subject  to  the  prior  lien.®  And  where 
property  subject  to  a  mortgage  is  conveyed  by  a  deed  absolute  on 
its  face,  containing  no  reference  to  the  mortgage,  and  such  deed 
is  to  secure  notes,  which  are  subsequently  paid  and  the  property 
reconveyed  to  the  grantor's  wife,  by  a  deed  in  which  without  her 
knowledge  or  her  husband's,  a  clause  is  inserted  by  which  the  wife 
assumed  and  agreed  to  pay  the  mortgage,  it  is  held  that,  as  there 
is  no  priority  between  her  grantor  and  the  holder  of  the  mortgage 
and  no  obligation  resting  on  him  to  pay  it,  the  mortgagees  ac- 
quired no  right  by  reason  of  such  clause  inserted  in  the  deed  to 
the  wife,  and  that  both  she  and  her  husband  can  defend  an  action 
to  foreclose  on  the  ground  of  usury,  she  as  a  subsequent  grantee 
of  the  premises  not  bound  as  between  her  and  the  mortgagees  for 

6  Hartley   v.   Harrison,    24   N.   Y.  purchases  the  property,  he  can  set  up 

170;    Smith  v.   Cross,   16  Hun,  487;.  usury.     Knickerbocker   Life   Ins.   Co. 

See  also  Basking  v.  Calhoun,  45  Ala.  v.  Nelson,  78  N.  Y.   153 ;   7  Abb.  N. 

382;  Loomis  V.  Eaton,  32  Conn.  550;  C.    170;     13    Hun,    321;    Bennett   v. 

Studabacker   v.    Marquardt,    55    Ind.  Bates,  94  N.  Y.  354,  371.     See  as  to 

341 ;   Pinnell  v.  Boyd,   33  N.  J.   Eq.  force  and  eflfect  of  a  "subject  clause" 

190;  Jones  v.  Insurance  Co.,  40  Ohio  in  a  deed,  Collins  v.  Eowe,  1  Abb.  N. 

St.  583;    Cramer  v.  Lepper,  26  Ohio  C.  97  n. 

St.  59;   Austin  v.  Chittenden,  33  Vt.  7  Root  v.  Wright,  21   Hun,  344. 

553.     If  the  mortgagor  afterward  re-  8  Pinnell  v.  Boyd,  33  N.  J.  Eq.  600. 
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the  debt,  and  he,  because  he  was  the  giver  of  the  bond  and  mort- 
gage and  liable  for  any  deficiency  which  might  be  left  after  a  sale 
on  the  mortgage.^ 

§  934.  General  rule  where  conveyance  is  snbjct  to  mortgage. — 
If  the  equij;y  of  redemption  of  mortgaged  premises  is  conveyed  by 
a  deed  in  which  the  mortgage  is  recognized  and  the  title  is  de- 
clared to  be  subject  to  it,  the  general  rule  is  that  the  purchaser  is 
thereby  precluded  from  urging  any  defense  against  the  mort- 
gage,^" even  though  made  without  consideration,'^  or  defectively 
executed. -"^  And  this  rule  also  applies  as  against  a  second  mort- 
gagee, if  the  prior  mortgagee  is  protected  by  such  a  clause  in  his 
mortgage.-'^  This  principle  has  been  applied  to  a  case  where  the 
recital  was  erroneous  in  fact,  the  prior  mortgage  being  on  an 
entirely  different  parcel  of  real  estate,  and  the  grantee's  property 
was  held  bound  by  it.'*  And  where  a  mortgagor  died,  and  the 
purchaser  at  the  administrator's  sale  for  the  payment  of  debts,  took 
the  property  "  subject  to  mortgage  and  widow's  dower,"  it  was 
held  that  the  widow  might  have  dower  assigned  on  making  pro 
tanto  redemption  of  the  mortgage,  although  she  had  released  her 
dower  in  the  mortgage.'^ 

Where  a  conveyance  of  mortgaged  premises  purports  to  con- 
vey the  whole  estate,  and  is  not,  by  its  terms,  subject  to  the  mort- 
gage, and  no  deduction  from  the  price  is  made  because  of  the 
mortgage,  the  grantee  may  have  all  defenses  against  the  mort- 
gage which  were  available  to  the  mortgagor.'^  But  not  if  the 
full  amount  of  the  mortgage  was  credited  to  him  by  the  mort- 
gagor.'^ 

§  935.  Distinctions  to  be  observed. — In  Bussell  v.  Kinney  (1 
Sandf.  Ch.  34),  it  was  held  that  such  a  clause  in  a  deed  operates 

9  Smith  V.   Cross,    16   Hun,   487.  404;    14  N.  E.  285;   Barker  v.  Inter- 

10  Howard  v.  Robbing,  100  N.  Y.  national  Bank  of  Chicago,  80  111.  96. 
498;  Purdy  v.  Coar,  109  N.  Y.  448;  12Grerther  v.  Alexander,  15 
Freeman  v.  Auld,  44  N.  Y.  50;  Home  Iowa,  470;  Riley  v.  Rice,  40  Ohio  St. 
Trust  Co.  V.  Bauchens,  151  App.  Div.  441. 

46.     See  also  Holden  v.  Rison  &  Co.,  13  Bronson   v.   La   Crosse    &   Mi.l- 

77  Ala.  515;  McDonald  V.  Mobile  Life  waukee  R.   R.   Co.,   2  Wall.    (U.   S.) 

Ins.    Co.,   65    Ala.    358;    Delaware   &  283. 

H.  Canal  Co.  v.  Bonnell,  46  Ind.  9;  14  Sweetzer  v.  Jones,  35  Vt.  317. 

Losey  v.   Bond,   94   Ind.   67;    Hill  v.  ISKenyon  v.  Segar,  14  R.  I.  490. 

Minor,  79  Ind.  48;  Smith  v.  Graham,  16  Bennett  v.  Keehn,  57  Wis.  582; 

34  Mich.  302.  15  N.  W.  776.. 

llMcConihie  v.  Fales,   107  N.  Y.  17  Fuller  v.  Hunt,  48  Iowa,  163. 
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as  an  admission  of  the  existence  of  the  mortgage,  and  as  sub- 
jecting the  grantee  to  its  force  exactly  as  it  is  in  truth.  If  it  is 
a  mortgage  with  a  condition  or  defeasance  contained  in  another 
writing,  or  if  it  is  partly  paid,  the  grantee  is  entitled  to  the  bene- 
fit of  the  defeasance  or  the  payment,  and  his  admission  by  accept- 
ing the  deed  is  not  inconsistent  with  his  availing  himself  of  such 
defense.  In  other  words,  the  clause  merely  operates  to  qualify 
the  covenants  of  the  grantor  as  to  the  title. 

In  Jewell  v.  Harrington  (19  Wend.  471),  the  deed  conveyed 
the  premises  "  subject,  nevertheless,  to  the  right  of  dower  of  Chloe 
Jewell,  who  was  the  widow  of  Samuel  Nash,  deceased,  who  was 
the  former  proprietor  of  the  above  described  premises,"  and  the 
court  held  that  the  grantee  was  not  estopped  from  contesting  the 
plaintiff's  claim  for  dower.  In  Hartley  v.  Tatham  (26  How. 
158;  1  Eobt.  246),^^  Jewell  v.  Harrington  (supra)  was 
cited  and  approved,  and  the  principle  of  the  case  was  applied 
to  the  defense  of  part  payment  as  against  a  mortgage  recited  in  a 
deed  under  which  the  defendant  claimed.  It  was  not  necessary  to 
the  decision,  however,  for  in  Hartley  v.  Tatham  the  part  payment 
had  been  made  subsequent  to  the  acceptance  of  the  conveyance  in 
which  the  lien  of  the  mortgage  was  recognized. 

In  Lester  v.  Barron  (40  Barb.  297),  a  deed  contained  a  clause 
to  the  effect  that  the  grantee  assumed  all  liability  in  relation  to  a 
party  wall,  and  it  was  held  that  the  grantee  merely  assumed  such 
legal  liability  as  existed  against  his  grantor  in  respect  to  such 
wall. 

In  Beed  v.  Latson  (15  Barb.  9),  it  was  held,  upon  the  other 
hand,  that  one  who  purchases  land  expressly  subject  to  a  mort- 
gage, cannot  set  up  against  the  mortgage  that,  prior  to  the  sale, 
it  had  been  extinguished  by  a  merger.  In  Freeman  v.  Avid  (44 
K  Y.  50,  reversing  25  How.  Pr.  327;  43  Barb.  14;  37  B'arb. 
587),  the  defendants  had  had  the  full  amount  of  the  mortgage  de- 
ducted from  their  purchase  money,  and  they  took  expressly  sub- 
ject to  it.  The  court  said  that  the  grantors  had  the  right,  which 
no  purchaser  from  them  could  lawfully  gainsay,  to  pay  or  pro- 
vide for  the  payment  of  the  full  amount  specified  in  the  mortgage, 
and  that  the  grantee  taking  subject  to  the  mortgage  must  pay  it  if 
he  has  agreed  to  do  so,  and  if  not,  he  must  allow  the  lands  con- 

18  Hartley  v.  Tatham,  affi'd  1  Keyes,  222;  2  Abb.  Dec.  333. 
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veyed  subject  to  it  to  be  applied  to  its  payment.     The  same  rule  is 
affirmed  in  Bitter  v.  Phillips  (53  N.  Y.  586). ^^ 

In  Johnson  v.  Parmely  (14  Hun,  398),  the  money  due  on  a 
mortgage  was  paid  by  a  person  not  liable  thereon  at  the  request  of 
the  mortgagbr,  and  a  receipt  taken  for  its  full  payment.  There- 
after the  mortgagor  conveyed  the  property  subject  to  the  mort- 
gage, and  it  was  held  that  this  operated  to  recognize  the  mort- 
gage as  a  subsisting  lien,  and  that  the  grantee  could  not  contend 
that  it  was  paid. 

§  936.  Conveyances  which  permit  defense  by  grantee. — If  mort- 
gaged land  be  conveyed  by  an  instrument  which  transfers  all  of 
the  interest  of  the  mortgagor  without  specially  designating  the 
mortgage  security  or  affirming  its  validity,  as  by  sale  under  an 
execution  or  upon  the  foreclosure  of  a  junior  incumbrance,  the 
purchaser  may  set  up  any  defense  to  the  mortgage  which  would 
have  been  available  to  the  mortgagor.^** 

Where  a  conveyance  was  made  which  contained  the  following 
clause :  "  Subject  to  a  certain  mortgage  executed  by  the  party 
of  the  first  part  to  Thomas  E.  Allen  for  the  sum  of  $15,000,  bear- 
ing date  May  10,  1876,  if  there  shall  be  found  anything  owing 
or  unpaid  on  the  same,"  it  was  held  that  the  purchaser  stood  in 
the  same  condition  as  if  he  had  purchased  the  premises  subject  to 
the  mortgage  as  it  was  in  truth,  without  regard  to  the  amount  of  the 
purchase  price,  and  a  defense  was  sustained  which  largely 
diminished  the  amount  claimed.^^  It  was  said  that  where  a 
grantor  conveys  a  limited  right  in  his  property  while  possessing 
the  power  of  conveying  a  greater  interest,  it  follows  that  such  in- 
terest as  is  not  thereby  conveyed  still  remains  in  the  grantor,  and 
is  capable  of  being  subsequently  transferred  by  him  through  a  con- 
veyance vesting  his  grantee  with  the  title  discharged  of  the  obli- 
gation to  pay  invalid  incumbrances.^^  The  cases  which  hold  that 
a  grantee  of  premises  who  obtains  title  thereto  under  a  convey- 
ance making  them  subject  to  a  mortgage  cannot  contest  the  validity 
of  such  mortgage,  do  so  upon  the  theory  that  he  labors  under  a 

19  See  also  Haile  v.  Nichols,  16  21  Bennett  v.  Bates,  26  Hun,  364, 
Hun,   37;    Parkinson  v.  Sherman,   74       affi'd  94  N.  Y.  354. 

N.  Y.  88;  30  Am.  R.  268.  22  Cope  v.  Wheeler,  41  N.  Y.  311; 

20  Nichols  V.  Hill,  6  N.  Y.  Sup.  (T.  Berdan  v.  Sedgwick,  44  N.  Y.  626; 
&  C.)  335;  less  fully,  sub  nom.  Nich-  Knickerbocker  Life  Ins.  Co.  v.  Nel- 
ols  V.  Iremonger,  3  Hun,  609.  son,  78  N.  Y.  153,  affi'g  13  Hun,  321. 
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disability  imposed  upon  him  by  bis  grantor,  who  has  intentionally 
retained  to  himself  the  privity  -which  enables  a  party  to  dispute 
the  validity  of  an  apparent  lien  upon  the  premises  granted. 
There  is  no  reason  why  the  grantor  does  not  possess  the  power  to 
remove  this  disability  by  afterward  conferring  the  right  which 
by  his  prior  conveyance  he  simply  withheld  from  his  grantee.^^ 
A  purchaser  at  an  execution  sale,  "  subject  to  whatever  may  be 
due  upon  the  property  by  virtue  of  a  certain  mortgage,"  cannot 
allege  that  the  mortgage  is  utterly  void,  though  he  is  not  pre- 
cluded from  inquiring  as  to  what  amount  is  due  upon  it.^* 

§  937.  Propositions  reconciling  the  cases. — The  following  prop- 
ositions appear  to  reconcile  the  cases  and  to  be  sustained  by  rea- 
son and  by  authority: 

1.  If  the  mortgage  be  without  consideration,  in  whole  or  in 
part,  as  between  the  mortgagee  and  the  mortgagor,  the  grantee  of 
the  mortgagor  will  not  be  precluded  from  defending  against  the 
mortgage  on  the  mere  ground  of  an  estoppel  created  by  the  subject 
clause  in  the  deed.  The  reason  of  this  is,  that  an  estoppel  is  un- 
availing except  as  between  the  parties  to  the  deed  and  their  privies 
in  blood  or  estate.     To   a  stranger  it  is  wholly  unavailable.^^ 

2.  If  the  grantor  is  indebted  on  the  mortgage  in  such  a  way 
that  if  he  paid  it  he  could  not  afterward  recover  the  money,  as, 
for  instance,  if  the  debt  be  usurious  or  if  it  be  barred  by  the 
statute  of  limitations,  the  conveyance  of  the  land  subject  to  the 
lien  shuts  off  any  defense  as  effectually  as  payment  would,  and 
operates  as  an  appropriation  of  the  land  to  pay  the  debt. 

3.  It  is  competent  for  the  grantor  to  create  a  lien  upon  the 
land  in  favor  of  any  person,  either  with  consideration  as  between 
him  and  such  person  or  without  any  consideration  whatever,  and  if 
it  is  part  of  his  agreement  with  the  grantee  that  this  lien  shall  be 
paid,  it  is  not  competent  for  the  grantee  to  question  claims  by  the 
recognition  of  which,  and  in  express  subordination  to  which,  he 
acquired  his  title.  This  is  a  question  of  agreement  between  the 
grantor  and  grantee,  and  is  to  be  determined  by  the  language  of 
the  conveyance,  which  is  presumed  to  show  the  agreement  between 

23  Per  Ruger,  Ch.  J.,  in  Bennett  25  Jackson  v.  Bradford,  4  Wend. 
■V.  Bates,  94  N.  Y.  354,  371,  affi'g  26  619;  Jewell  v.  Harrington,  19  Wend. 
Hun,  364.                                                         471. 

24  Conkling  v.   Seeor   Sewing  Ma- 
chine Co.,  55  How.  Pr.  269. 
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the  parties,  but  which  is  subject  to  correction  by  parol  evidence 
of  the  real  intention  and  bargain,  in  cases  of  fraud  or  mistake. 

DEFENSE  OF  DEFECT  OF  TITLE  TO  THE  MORTGAGE. 

§  938.  Invalid  assignment. — ^A  third  person,  where  obligation, 
valid  in  its  inception,  and  against  which,  in  the  hands  of  a  legal 
holder,  he  could  have  no  available  defense,  may  defend  himself 
on  the  ground  of  the  illegality  of  t'he  transaction  through  which 
plaintiff  derives  title.  ^® 

If  the  nominal  holder  and  owner  of  the  mortgage  has  obtained 
title  to  it  by  practicing  a  fraud  on  the  real  owner,  a  defendant 
who  has  paid  the  real  owner  and  received  an  acquittance  from 
him  may  allege  this  fact  as  a  complete  defense.^''  So,  also,  a 
defendant  may  insist  that  an  assignment  of  the  mortgage  security 
upon  which  the  plaintiff  bases  his  claim  of  title  to  it  is  absolutely 
void  for  want  of  power  in  the  assignor  to  execute  it ;  as,  for  in- 
stance, in  the  case  of  a  corporation.^*  He  may  show  against  an 
assignee  of  a  bond  and  mortgage  that  they  weve  to  be  "invalid, 
void  and  of  no  effect  "  until  a  certain  sum  had  been  advanced  and 
that  no  advances  were  made.^* 

And  a  defendant  may  show  that  the  mortgage  was  made  by 
him  for  a  particular  purpose,  and  that  the  assignment  was  a 
diversion  from  that  purpose  and  unauthorized  and  fraudulent  as 
against  him.*" 

A  defendant  who  has  some  interest  in  the  mortgage  itself  may 
also  allege  facts  concerning  the  assignment  to  entitle  himself  to 
a  portion  of  the  moneys  to  be  collected  on  it,  as  that  the  assign- 
ment was  by  way  of  pledge  or  the  like.*^ 

So,  also  a  defendant  may  attack  an  assignment  as  having  been 
made  for  the  purpose  of  shutting  him  out  from  a  defense  or  to 
prevent  him  from  asserting  a  proper  counter-claim.^^ 

26  De Witt  v.  Brisbane,  16  N.  Y.  29  Rapps  v.  Gottlieb,  142  N.  Y. 
508.     See  Johnson  v.   Bush,   3   Barb.       164;  36  N.  E.  1052. 

Ch.  207 ;  Talmage  v.  Pell,  3  Seld.  328 ;  30  Graver  v.   Wilson,    14   Abb.   N. 

Green  v.  Seymour,  3  Sandf.  Ch.  285.  S.    374.     Examine    Lewis    v.    Duane, 

27  Hall  V.  Erwin,  60  Barb.  349;  141  N.  Y.  302;  36  N.  E.  322;  57  St. 
57  N.  Y.  643;   66  N.  Y.  649.  R.  410. 

28  Johnson  v.  Bush,  3  Barb.  Ch.  31  De  Witt  v.  Brisbane,  16  N.  Y. 
207;   Talmage  v.  Pell,  7  N.  Y.   328.  508. 

See  Kortright  v.  Smith,  3  Edw.  Ch.  32Lathrop    v.    Godfrey,    3    Hun, 

402.  739;  6  N.  Y.  Sup.  (T.  &  C.)  96;  oonr- 

tra,  Keed  v.  Latson,  15  Barb.  9. 
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It  is  permissible  for  a  defendant  to  allege  title  to  the  bond  and 
mortgage  in  a  person  other  than  the  plaintiff.  If  that  fact  is 
established  it  will  of  necessity  prevent  a  judgment  in  the  plain- 
tiff's favor.  ^^ 

But  where  an  assignment  of  a  mortgage  is  voidable  only,  and  not 
absolutely  void,  it  seems  that  in  an  action  to  foreclose  the  mortgage 
the  mortgagor  cannot  avail  himself  of  the  question  of  invalidity  as  a 
defense.  Thus  the  assignment  of  a  mortgage  by  the  administra- 
tor of  a  deceased  mortgagee  to  a  third  person,  and  by  the  latter 
to  the  administrator  individually  is  held  to  be  not  void  but  void- 
able at  the  election  of  the  next  of  kin  of  the  intestate.  There- 
fore in  an  action  by  the  administrator  in  his  own  name  as  owner, 
to  foreclose  the  mortgage,  an  objection  to  the  validity  of  such  as- 
signment is  not  available  to  the  mortgagor  or  his  successors  in 
interest  as  a  defense.**  And  it  is  held  to  be  no  defense  to  an 
action  to  foreclose  a  mortgage  that  the  plaintiff  orally  agreed  to 
act  as  agent  of  the  defendant  in  procuring  an  assignment  of  the 
mortgage  on  terms  favorable  to  the  latter,  and  that  instead  he  took 
the  assignment  in  his  own  name  and  refused  to  transfer  it  to  the 
defendant  or  to  give  him  the  advantage  of  the  transaction,  for 
such  a  contract  would  be  void  under  the  statute  of  frauds.*^ 

§  939.  Consideration  for  assignment  is  immaterial ^But  it  does 

not  lie  in  the  mouth  of  a  mortgagor  or  of  a  person,  joined  as  a 
defendant  to  an  action  to  foreclose  a  mortgage  admitted  to  be 
valid,  to  assail  the  consideration  of  a  transfer  of  the  security  from 
the  mortgagee  to  the  plaintiff.  If  that  transfer  was  volunatarily 
made  by  the  mortgagee,  it  does  not  concern  the  defendant  that  its 
purpose  was  to  defraud  the  creditors  of  the  mortgagee  or  to  evade 
the  payment  of  taxes,*®  or  that  it  was  assigned  as  security  for  a 
usurious  loan,*^  or  that  the  consideration  for  the  assignment  has 
failed.*^     And  where  the  administrator  of  a  deceased  mortgagee 

33  Fougera    v.    Moissen,    16    Hun,  eration    and    mutuality    between    the 

237.  parties. 

34Eead  v.  Knell,  143  N.  Y.  484;  36  Nichols    v.    Weed    Sewing    Ma- 

39  N.  E.  4,  affi'g  69  Hun,  541 ;  23  N.  chine    Co.,    27    Hun,    200,    overruling 

Y.  Supp.  941.  Drexell  v.  Tyrrell,  15  Nev.  114. 

35  Jenlcins  v.  Bishop,  62  Misc.  E.  37  Biedler   v.    Malcolm,    121    App. 

87;    115   N.  Y.   Supp.   1011,  modified  Div.  145;  105  N.  Y.  Supp.  642. 

136  App.  Div.  104;   120  N.  Y.  Supp.  38  Biedler    v.    Malcolm,    121    App. 

825,    wherein    sTich    agreement    was  Div.  145;   105  N.  Y.  Supp.  642. 
held  to  be  void  for  lack  of  consid- 
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assigned  the  mortgage  to  a  third  person  who  re-assigned  it  to 
the  administrator  individually  such  assignment  was  held  to  be 
voidable  only  at  the  election  of  the  next  of  kin.  In  such  a  case 
in  an  action  by  the  administrator  as  ovsnaer  to  foreclose  the  mort- 
gage the  mortgagor  and  his  successors  in  interest  may  not  con- 
trovert plaintiff's  title. ^® 

The  motives  of  a  former  owner  of  the  mortgage  in  selling,  or 
of  the  plaintiff  in  buying  it,  are  not  material,  and  the  mortgagor 
has  no  concern  with  the  consideration  of  the  assignment.  It  is 
sufficient  if  the  mortgage  debt  is  due  and  has  been  transferred 
to  and  is  owned  by  the  plaintiff.  He  may  have  bought  it  from 
motives  of  malice  toward  the  mortgagor,  and  solely  with  a  view 
to  sue  upon  it,  and  the  former  owner,  from  a  like  motive,  may 
have  transferred  it  without  consideration,  but  this  would  not 
constitute  a  defense  to  the  action.  The  mortgagor  can  only  arrest 
the  action  by  paying  the  amount  due  or  tendering  the  same  and 
bringing  it  into  court.*''  So  it  is  said  that  it  is  no  concern  of  the 
debtor  how  the  person  holding  the  legal  title  acquired  it,  or 
whether  he  paid  value  for  it  or  not,  as  the  debtor  may  not  com- 
plain since  he  is  obligated  to  pay,  and  payment  to  the  holder  of 
the  legal  title  discharges  the  debt.  The  holder  of  such  a  title  has 
a  right  to  enforce  it  and  it  is  a  matter  of  indifference  whether  he 
has  paid  value  therefor  or  not.*^ 

The  plaintiff  in  foreclosing  a  mortgage  for  a  default  in  pay- 
ment of  interest  is  exercising  a  legal  right  and  in  the  absence  of 
fraud  or  collusion  upon  his  part  or  that  of  his  attorney,  by  which 
the  mortgagor  was  prevented  from  paying  the  interest  or  misled 
in  that  respect,  the  motives  of  the  mortgagee  or  his  attorney  are 
immaterial.*^ 

So  the  fact  that  the  plaintiff  in  an  action  to  foreclose  a  mort- 
gage, although  he  purchased  it  with  his  own  money,  yet  did  so, 
and  commenced  the  action  to  foreclose  it,  both  at  the  instance  of 
one  of  the  defendants  therein,  who  was  engaged  in  a  litigation 
with  one   of  his  co-defendants  in  reference  to  their   respective 

39  Read  v.  Knell,  143  N.  Y.  484;  41  Weia  v.  Levy,  106  App.  Div. 
39  N.  E.  4.  496;  94  N.  Y.  Supp.  857,  citing  Sher- 

40  Per  curiam  in  Morris  v.  Tut-  idan  v.  Mayor,  68  N.  Y.  30 ;  Hays 
hill,  72  N.  Y.  575,  cited  in  Weis  v.  v.  Hathorn,  74  N.  Y.  486. 

Levy,   106  App.  Div.   496;    94  N.  Y.  42  Trenor   v.    Le    Count,    84    Hun, 

Supp.  857.  426;  32  N.  Y.  Supp.  412   (1895). 
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rights  in  the  mortgaged  premises  was  held  not  to  justify  the 
granting  of  an  order  staying  the  proceedings  in  the  foreclosure 
action  until  the  determination  of  an  appeal  to  the  Court  of  Ap- 
peals from  a  judgment  rendered  in  the  action  between  such  co- 
defendants.*^ 

The  rule,  however,  is  recognized  as  different  where  the  rights  of 
creditors  intervene,  or  of  persons  having  legitimate  claims  against 
the  property  which  would  be  injuriously  affected  by  the  enforce- 
ment of  the  mortgage,  and  this  is  said  to  be  especially  true  where 
the  person  holding  the  beneficial  interest  and  who  has  been  guilty 
of  fraud,  would  profit  by  the  enforcement  of  the  claim.** 

43  Swift  V.  Finnigan,  53  App.  Div.  right.     He  owns  the  mortgage   debt, 

76;  65  N.  Y.  Supp.  723.     Parkeb,  P.  and  it  is  his  right  to  have  the  mort- 

J.,    said :    "  Even    though    Swift    did  gaged  premises  sold  in  satisfaction  of 

purchase   it   at   Tarbell's   suggestion,  it.     And,    the    mortgage    being    past 

yet,   if   he   paid  his   own   money   for  due,  it  is  his  right  to  have  them  sold 

it,  he  is  the  legal  owner  thereof;   he  as    soon    as    the    usual    and    regular 

is  the  real  party  in  interest  in  this  form  of  proceedings  will  allow.     The. 

action,  and  may  prosecute  or  not  as  fact  that  he  is  influenced  by  an  un- 

he  alone  shall   desire.     Now   concede  worthy  motive  to  demand  his  money 

that  he  is  inspired  to  commence  and  does     not     at     all     affect     his     legal 

force  this  action  by  the  desire  to  as-  rights." 

sist  Tarbell,  he  is  nevertheless,  exer-  44  Weis    v.    Levy,    106    App.    Div. 

cising  no  more  than  his  strict  legal  496;  97  N,  Y.  Supp.  857. 
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WHEN  A  EECEIVEE.  WILL  BE  APPOIWTEB. 

§  940.  General  principles — The  right  of  entry  hy  the  mortgagee 
having  been  abolished,  the  mortgagor  is,  both  at  law  and  in  equity, 
entitled  to  the  complete  enjoyment  of  the  mortgaged  premises  and 
of  their  rents  and  profits  until  the  debt  is  due,  unless  such  rents 
are  by  a  stipulation  contained  in  the  mortgage  expressly  pledged 
for  the  payment  of  the  debt.-^  If  no  proceedings  are  taken  for 
the  appointment  of  a  receiver,  his  right  to  the  rents  continues  until 
it  has  been  divested  by  a  foreclosure  sale,  and  until  the  pur- 
chaser has  become  entitled  to  possession  under  the  sheriff's  deed.^ 

Where  the  security  is  insufficient,  and  the  mortgagor  or  other 
person  who  is  personally  liable  for  the  payment  of  the  debt  is  in- 

1  Bank  of  Ogdensburgh  v.  Arnold,  Mitchell  v.  Bartlett,  51  N.  Y.  447; 
5  Paige,  38.  Argall  v.  Pitts,  78  N.  Y.  239 ;  Lofsky 

2Astor  V.  Turner,  11  JPaige,  436;  v.  Maujer,  3  Sandf.  Ch.  69;  Howell 
Clason    V.     Corley,    5     Sandf.    447;       v.  Ripley,  10  Paige,  43. 
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solvent,  the  mortgagee  may  apply  for  a  receiver  of  the  rents  and 
profits  of  the  mortgaged  premises  which  have  not  yet  been  col- 
lected, and  this  relief  will  be  granted  unless  the  person  in  pos- 
session shall  give  security  to  account  for  such  rents  in  case  there 
shall  be  a  deficiency.^ 

Upon  the  appointment  of  a  temporary  receiver  it  is  held  that 
he  is  entitled  to  possession  of  the  mortgaged  property  and  an  order 
therefor  should  be  granted  where  nothing  appears  in  the  record  to 
show  any  ground  for  denying  it.* 

§  941.  Statute  provisions. — The  Court  of  Chancery  exercised 
the  power  of  appointing  a  receiver  when  there  was  an  insufficient 
security,  and  there  was  no  adequate  remedy  upon  the  bond,  long 
after  the  act  of  1828,  which  provided  that  no  action  of  ejectment 
should  thereafter  be  maintained  by  a  mortgagee  for  the  posses- 
sion of  the  mortgaged  premises.^  * 

The  power,  of  appointing  a  receiver,  pendente  lite,  is  incidental 
to  the  jurisdiction  of  a  court  of  equity.  Such  a  receiver  is  a 
mere  temporary  officer  of  the  court ;  he  does  not  possess  the  power 
of,  a  permanent  receiver  or  any  legal  power  except  such  as  is 
specifically  conferred  upon  him  by  order  of  the  court;  his  func- 
tions are  limited  to  the  care  and  preservation  of  the  property 
committed  to  his  charge.®  The  Code  of  1848  expressly  au- 
thorized receiverships,  in  certain  specified  cases,  by  section  244; 
and  to  these,  subdivision  5  of  that  section  added :  "  In  such 
other  cases  as  are  now  provided  by  law,  or  may  be  in  accordance 
with  the  existing  practice,  except  as  otherwise  provided  in  this 
act."  Under  this  general  provision  the  power  of  appointing  re- 
ceivers in  mortgage  cases  continued  to  be  exercised.  Section  713- 
of  the  Code  of  Civil  Procedure  took  the  place  of  section  244  of 

3  Howard   v.    Eobbins,    170    N.    Y.  Main  v.  Ginthert,  92  Ind.  180;   Con- 

498;   63  N.  E.  530;    Sea  Ins.   Go.  v.  nelly  v.  Dickson,  76  Ind.  440. 

Stebbins,    8    Paige,    565 ;    Howell    v.  4  Citizens'    Savings    Bank   v.    Wil- 

Eipley,   10  Paige,  43;   Astor  v.  Tur-  der,  11  App.  Div.  63;  42  N.  Y.  Supp. 

ner,  11  Paige,  436;   Frelinghiiysen  v.  481,  holding  that  an  order  requiring 

Golden,    4    Paige,    204;     Shotwell    v.  the    owner    to    surrender    possession 

Smith,  3  Edw.  588;  Warner  v.  Gouy-  should  not  be  denied  on  the  ground 

erneur,   1   Barb.   36;    Syracuse   Bank  that  such  owner  had  not  appeared  in 

V.  Tallman,  31   Barb.  201 ;   Myers  v.  the  action  and  that  service  by  publi- 

Estell,   48   Miss.   373;    Smith  v.   Tif-  cation  had  not  been  completed, 

fany,  13  Hun,  671 ;   Clark  v.  Binnin-  5  Post  v.  Dorr,  4  Edw.  Ch.  412. 

ger,    39    How.    Pr.    363;     Miller    v.  6  Decker    v.    Gardner,    124    N.    Y. 

Bowles,    2    T.    &    C.    568.     See    also  334;  26  N.  E.  814. 
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the  Code  of  1848.  The  language  of  section  713  is  not  prohibitory 
nor  exclusive,  but  permissive  and  declaratory,  and  although  it  did 
not  in  terms  re-enact  subdivision  5  of  section  244,  an  analogous 
provision  is  substantially  included  in  the  general  terms  of  section 
4  of  the  Code  of  Civil  Procedure,  which  provides  that  each  of 
the  courts  therein  mentioned,  including  the  Supreme  Court,  "  shall 
continue  to, exercise  the  jurisdiction  and  powers  now  vested  in  it 
by  law  according  to  the  course  and  practice  of  the  court,  except 
as  otherwise  prescribed  in  this  act."  The  power  to  appoint  re- 
ceivers in  mortgage  cases  was  inherent  in  the  Court  of  Chancery 
before  the  Code  of  1848.  It  was  continued  by  that  Code  under 
subdivision  5  of  section  244,  and  it  was  again  reaffirmed  by  the 
general  provision  of  section  4  of  the  Code  of  Civil  Procedure,  there 
being  nothing  to  the  contrary  in  that  Code.'' 

§  942.    Right  to  receiver  depends  upon  equitable  considerations. 

— The  right  to  this  relief  does  not  result  from  the  relations  of 
the  parties,  but  from  equitable  considerations  alone.  It  is  not  a 
matter  of  strict  right,  and  each  application  is  addressed  to  the 
sound  discretion  of  the  court ;  *  as  is  also  the  question  as  to  the 
management  and  control  of  the  property  through  a  receiver.^ 
'So  absolute  right  to  a  receiver  is  conferred  by  the  receiver  clause 
in  a  mortgage.-"'  The  court  will  not  grant  such  an  application 
in  a  summary  manner  where  there  are  no  obligations  justifying 
such  action.  ^^  A  receiver  will  not  be  appointed  where  the 
property  is  of  sufficient  value  to  pay  the  debt,^^  nor,  in  general, 

7  Hollenbeek  v.  Donell,  94  N.  Y.  10  Jarmulowsky  v.  Eosenbloom, 
342;  29  Hun,  94.  125  App.  Div.  542;   109  N.  Y.  Supp. 

8  New  York  Building  Loan  Co.  v.  968 ;  Eidlitz  v.  Lancaster,  40  App. 
Begly,  75  App.  Div.  308;  78  N.  Y.  Div.  446;  59  N.  Y.  Supp.  54;  United 
Supp.  169;  11  Ann.  Cas.  473;  Syra-  States  Life  Ins.  Co.  v.  Ettinger,  32 
cuse  Bank  v.  Tallman,  31  Barb.  201;  Misc.  E.  378;  66  N.  Y.  Supp.  1;  8 
Eider  v.  Bagley,  84  N.  Y.  461.  See  Ann.  Cas.  110;  Brick  v.  Hornbeck,  19 
also  Cone  v.  Combs,  5  McC.  (Ark.)  Misc.  E.  218;  43  N.  Y.  Supp.  301; 
651;  Sales  v.  Lusk,  60  Wis.  490;  19  compare  Browning  v.  Sire,  56  App. 
N.  W.  362.  Proof  of  insolvency  is  Div.  399;  67  N.  Y.  Supp.  798;  9 
not  always  required.     Pouder  v.  Tate,  Ann.  Cas.  127. 

96  Ind.  330.  1 1  Jarvis  v.  McQuaide,  24  Misc.  E. 

9  Farmers'  Loan  &  T.  Co.  v.  Staten  17 ;  53  N.  Y.  Supp.  97 ;  6  Ann.  Cas. 
Island  Belt  Line  E.  E.  Co.,  17  Misc.       303. 

E.  168;   39  N.  Y.  Supp.  872,  affi'd  6  12  Shotwell  v.  Smith,  3  Edw.  588; 

App.  Div.  148;  39  N.  Y.  Supp.  996.  Burlingame  v.  Parce,  12  Hun,  144. 
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if  the  mortgagor  is  solvent.-^*  In  estimating  the  price  which  the 
property  is  likely  to  produce  on  a  sale,  the  amount  of  rents,  fix- 
ing as  they  do  its  value  as  an  investment,  is,  in  populous  cities 
especially,  a  fair  test,^*  though  much  may  depend  upon  other  cir- 
eustances.  The  burden  of  proving  inadequacy  of  security,  and 
insolvency  of  the  mortgagor,  4s  on  the  applicant  for  the  receiver.  ^^ 

A  receiver  may  be  appointed  in  an  action  brought  by  a  vendor 
against  his  vendees  to  foreclose  a  contract  for  the  sale  of  land 
upon  the  failure  of-  the  vendees  to  pay  a  balance  due  of  the 
purchase  money. -^^ 

§  943.  Solvency  of  mortgagor. — The  appointment  of  a  receiver 
is  made  in  order  that  the  rents  of  the  property  which  is  pledged 
for  the  payment  of  the  debt  may  not  be  received  by  an  insolvent 
mortgagor,  leaving  the  mortgagee  to  suffer  a  loss  from  the  delay 
in  the  proceedings  necessary  to  determine  the  rights  of  the  parties. 
Special  cases  might  arise  where  the  appointment  of  a  receiver 
ought  to  be  made,  even  though  the  mortgagor  were  solvent,  as, 
for  instance,  if  the  rents  were  being  collected  by  an  insolvent 
grantee  who  had  assumed  the  payment  of  the  debt,  or  by  a  solvent 
person  who  had  assumed  no  such  personal  liability,  for  the  rights 
of  all  the  parties  are  before  the  court,  and  the  mortgagor  is  as 
much  entitled  to  protection  as  the  mortgagee. -^^  And  a  mort- 
gagee may  be  entitled  to  ^  receiver  irrespective  of  the  solvency  of 
the  mortgagor  where  the  mortgage  so  provides;  ^*  at  least  in 
such  a  case  the  clause  should  have  some  weight  upon  the  applica- 
tion.^^ A  receiver  may  even  be  appointed  on  the  application  of 
the  mortgagor,  whether  he  be  a  defendant  in  an  action  to  fore- 
close, or  a  plaintiff  in  an  action  for  an  accounting,  a  mortgagee  or 
a  grantee  being  in  possession  and  insolvent  or  committing  waste, 
and  it  appearing  probable  that  the  rents  and  profits  will  be  lost.^" 

13  Jenkins  v.  Hinman,  5  Paige,  Supp.  798;  9  Ann.  Cas.  127;  Fletcher 
309;  Syracuse  Bank  v.  Tallman,  31  v.  Krupp,  35  App.  Div.  586;  55  N. 
Barb.  201.  Y.  Supp.  146;  compare  United  States 

14  Shotwell  Tf.  Smith,  3  Edw.  588.      Life   Ins.    Co.   v.    Ettinger,    32   Misc. , 
ISBurlingame  v.   Paree,    12   Hun,      R.   378;    66  N.  Y.   Supp.    1;    8   Ann. 

144.  Cas.   110. 

16  Smith  V.  Kelly,  31  Hun,  387.  19  Browning  v.   Sire,   33  Misc.  E. 

17  Frelinghuysen  v.  Colden,  4  503;  68  N.  Y.  Supp.  875;  9  Ann.  Cas. 
Paige,  204.  240. 

ISPizer  v.  lierzig,  121  App.  Div.  20  Bolles  v.  Duff,  35  How.  Pr.  481. 

609;  106  N.  Y.  Supp.  370;  Browning  See  also  Williams  v  Robinson,  16 
V.  Sire,  56  App.  Div.  399;   67  N.  Y.      Conn.  517,  524. 
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§  944.  Rule  where  mortgagee  is  in  possession. — Ordinarily, 
where  a  mortgagee  is  in  possession,  and  anything  remains  due  to 
him,  he  will  not  be  disturbed  in  his  possession  by  the  appointment 
of  a  receiver;  and  particularly  is  this  so  when  the  mortgagee  is 
responsible,  and  is  able  to  account  for  and  pay  any  excess  of 
rents  and  profits  after  payment  of  his  debt,  or  will  give  security 
to  do  so.  If  he  will  swear  that  anything  remains  due,  the  court 
will  not  try  the  question  of  indebtedness  upon  affidavits,  and  a 
receiver  will  not  be  appointed.  ^^ 

The  rule  that  a  receiver  will  not  be  appointed  as  against  a  mort- 
gagee in  possession  is  applied  where  the  mortgagee  in  possession 
is  the  first  mortgagee  whose  claim  is  unsatisfied,  and  the  parties 
applying  for  the  receiver  hold  liens  subsequent  to  his  mortgage. 
The  rule  has  not  been  applied  against  the  holder  of  a  prior  mort- 
gage, and  in  favor  of  a  subsequent  mortgagee,  if  there  be  any 
doubt  as  to  the  mortgaged  premises  being  adequate  security  for 
the  first  mortgage,  interest  on  it  and  taxes.  The  subsequent  mort- 
gagee is  entitled  to  a  receiver  if  the  first  mortgagee  be  not  in  pos- 
session, but  without  prejudice  to  the  latter  taking  possession;  but 
if  the  first  mortgagee  be  in  possession,  he  must  redeem.^  ^ 

Where  possession  of  mortgaged  premises  was  taken  by  the  first 
mortgagee  without  objection  on  the  part  of  the  mortgagor,  and  the 
first  mortgage  was  afterward  declared  void  at  the  instance  of  the 
second  mortgagee  in  a  suit  seeking  an  account  and  foreclosure,  it 
was  held  that  the  rents  accruing  during  the  possession  of  the 
mortgagee  from  the  date  of  the  filing  of  the  bill  might  be  claimed 
and  intercepted  by  the  second  mortgagee  at  any  time  before  they 
had  been  paid  over  to  the  mortgagor.^* 

§  945.  The  mortgage  debt  must  be  due  in  whole  or  in  part. — 

A  receiver  should  not  be  appointed  until  some  default  has  been 
made  by  the  mortgagor,  so  that,  as  to  a  part  of  the  debt,  or  in- 
terest at  least,  the  mortgagee  has  a  right  to  foreclose.^*     Upon 

21Bolles    V.    Duff,    35    How.    481;  407;    Trenton   Baking   Co.   v.    Wood- 

Quinu  V.  Brittain,  3   Edw.   Ch.  314;  ruff,  3  N.  J.  Eq.    (2  Green)   210. 

Patton  V.  The  Accessory  Transit  Co.,  23  Falkner  v.  Printing  Co.,  74  Ala. 

4  Abb.  237;  Sea  Ins.  Co.  v.  Stebbins,  359. 

8  Paige,  565.  24  Bank    of    Ogdensburgh    v.    Ar- 

22  Per  Joseph  F.  Daly,  J.,  in  New  nold,  5  Paige,  38 ;  Lofsky  v.  Maujer, 

York  Life  Ins.  Co.  v.  Glass,  50  How.  3    Sand.    Ch.    69;    Quincy  v.   Cheese- 

Pr.    88;    Quinn   v.    Brittain,    3    Edw.  man,  4  Sand.  Ch.  405. 
Ch.  314.     See  also  Fisher  on  Morts. 
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this  principle,  where  a  mortgage  was  payable  in  instalments,  and 
only  a  portion  of  the  mortgage  debt  was  due,  and  it  appeared 
that  the  mortgaged  premises  consisted  of  a  farm  which  was 
divided  by  a  road  into  two  parcels  which  were  not  far  from  equal, 
either  one  of  which  being  of  sufficient  value  to  pay  the  portion  of 
the  debt  which  was  due,  and  the  papers  showed  that  these  parcels 
could  be  sold  separately  without  injury  to  the  parties  interested, 
it  was  held  that  the  plaintiff  was  not  entitled  to  a  receivership 
for  the  protection  of  that  portion  of  the  mortgage  debt  which  was 
not  yet  due,  or  of  that  portion  of  the  premises  as  to  which  his  right 
to  sell  had  not  yet  accrued.*^ 

If  a  part  only  of  the  mortgage  debt  is  due,  and  the  mortgaged 
premises  are  so  situated  that  they  may  be  sold  in  parcels,  a  re- 
ceiver will  not  be  appointed  if  a  sale  of  part  of  the  land  will  pro- 
duce enough  to  satisfy  the  portion  of  the  debt  then  due ;  ^®  but  if 
the  premises  are  so  situated  that  they  must  be  sold  entire,  and 
they  are  an  inadequate  security  for  the  mortgage  debt,  and  the 
personal  security  is  worthless,  a  receiver  may  be  appointed  of  the 
rents  of  the  entire  property.^'' 

§  946.  Inadequacy  of  security — It  may  be  stated  generally  that 
a  receiver  will  ordinarily  be  appointed  where  it  appears,  or  there 
is  a  substantial  doubt,  that  the  mortgage  security  is  inadequate.^^ 

The  fact,  however,  that  the  property  is  not  sufficient  in  value  to 
satisfy  all  claims  upon  it,  will  not  be  sufficient.  It  must  be  made 
to  appear  that  it  is  insufficient  to  discharge  the  claim  of  the  person 
making  the  application  ^'  and  all  prior  liens.^"  However,  where 
the  bond  and  mortgage  pledge  and  assign  the  rents  and  profits  in 
the  event  of  a  default,  the  weight  of  authority  favors  the  doctrine 

25Hollenbeck  v.  Donell,  94  N.  Y.  Kelley,     31     Hun,     387;     Welche     v. 

342,  rev'g  29  Hun,  94.  Schoenberg,  45  Misc.  E.   126;   91  N. 

26  Bank  of  Ogdensburgli  v.  Ar-  Y.  Supp.  880;  Jarvis  v.  McQuaide,  24 
nold,  5  Paige,  38.  Mia.c.  R.   17;   53  N.  Y.   Supp.  97;   6 

27  Quiney  v.  Clieeseman,  4  Sandf.  Ann.  Oas.  303 ;  Bricli  v.  Hornbeelc, 
Ch.  405.  19  Misc.  E.  218;  43  N.  Y.  Supp.  301. 

28  Thomas  v.  Davis,  90  App.  Div.  This  must  appear  with  reasonable 
1 ;    85  N.  Y.   Supp.   661 ;   VeirhoflF  v.  certainty.     Eosa   v.   Vorman,   6   App. 
Miller,  30  App.  Div.  355;    51  N.  Y.  Div.  246;  39  N.  Y.  Supp.  1031. 
Supp.  1048.  30  Warner  v.  Gouverneur,  1  Barb. 

29  Sickles  v.  Canary,  8  App.  Div.  36. 
8;    40   N.   Y.    Supp.    948;    Smitb   v. 
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that  the  mortgagee  is  entitled  to  a  receiver  of  the  rents,  pendente 
lite,  without  showing  inadequacy  of  security.  ^^ 

The  application  may  be  made  by  a  junior  incumbrancer  even 
though  he  is  a  defendant,  if  his  claim  is  due.^^ 

§  947.  Denfense  to  application  for  receiver. — .It  has  been  said 
that  a  receiver  will  not  be  appointed  if  the  validity  of  the  mort- 
gage is  impeached  on  probable  grounds ;  **  but  in  order  to  de- 
feat an  application  for  a  receiver,  the  nature  of  the  defense  must 
be  disclosed.^^ 

An  application  for  a  receiver  will  not  be  denied  on  the  mere 
ground  that  the  mortgagor  asserts  facts  claimed  to  constitute  a  de- 
fense, unless  it  appears  to  the  court  from  the  facts  presented  that 
such  defense  is  likely  to  prevail.^® 

A  receiver  will  not  be  appointed  in  an  action  to  prevent  waste 
where  no  sale  is  asked  for.^^ 

After  a  mortgagor  has  parted  with  the  mortgaged  premises, 
and  no  longer  receives  the  rents,  he  is  not  in  a  position  to  oppose 
an  application  for  a  receiver.  Opposition  to  such  an  application 
should  be  offered,  if  at  all,  by  the  persons  whose  rights  would  be 
affected  by  it.^''^ 

The  fact  that  the  trustee  in  bankruptcy  of  a  mortgagor  has  com- 
menced a  suit  in  equity  in  the  United  States  District  Court  to 
set  aside  as  fraudulent  a  conveyance  of  the  mortgaged  premises  by 
the  bankrupt,  to  which  action,  however,  he  did  not  make  the  holder 
of  the  mortgage  a  party,  and  the  fact  that  an  interlocutory  judg- 
ment has  been  rendered  in  his  favor  in  such  action,  is  no  reason 
for  vacating  an  order  appointing  a  receiver  of  the  mortgaged 
premises  in  a  suit  of  foreclosure  brought  in  the  State  courts.** 

§  948.  Where  a  corporation  owns  the  equity  of  redemption. — . 

It  is  provided  by  statute  that  a  receiver  of  the  property  of  a  cor- 
poration can  be  appointed  only  by  the  court,  in  an  action  brought 
for  the  foreclosure  of  a  mortgage  upon  the  property  of  which  the 

an.  Sage  V.  Mendelson,  42  Misc.  K.  35  Mackellar  v.  Rogers,  52  N.   Y. 

137;  85  N.  Y.  Supp.  1008.  Super.   (20  J.  &  S.)   360. 

32  Bollea  v.  Duff,  35  How.  Pr.  481.  36  Robinson   v.   Preawick,    3   Edw. 

33  Leahy  v.  Arthur,  1  Hogan,  92;  Ch.  246. 

Darcy  v.  Blake,  1  Molloy,  247 ;  Shep-  37  Wall  St.  Fire  Ins.  Co.  v.  Loud, 

herd  v.  Murdock,  2  Molloy,  231,  531.  20  How.  Pr.  95. 

34  Sea  Ins.  Co.  v.  Stebbins,  8  38  Mutual  Life  Insurance  Co.  v. 
Paige,  565.  Fleischman,  149  App.  Div.  23. 
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receiver  is  appointed,  where  the  mortgage  debt,  or  the  interest 
thereupon,  has  remained  unpaid  at  least  thirty  days  after  it  was 
payable,  and  after  payment  thereof  was  duly  demanded  of  the 
proper  officer  of  the  corporation,  and  where  either  the  income  of 
the  property  is  specifically  mortgaged,  or  the  property  itself  is 
probably  insufiicient  to  pay  the  mortgage  debt.^* 

It  is  not  necessary  to  give  notice  to  the  attorney-general  of  a 
motion  made  in  an  action  to  foreclose  a  mortgage  for  the  appoint- 
ment of  a  receiver  pending  the  action,  even  though  the  equity  of 
redemption  is  owned  by  a  corporation.  The  statute  requiring 
such  notice  concerns  only  an  action  or  proceeding  for  the  dissolu- 
tion of  a  corporation  or  the  distribution  of  its  assets.*" 

A  receiver  appointed  under  a  foreclosure  of  a  mortgage  exe- 
cuted by  a  corporation,  has  paramount  rights  to  rents  to  a  re- 
ceiver appointed  in  an  action  to  sequestrate  the  property  of  the 
corporation.*^  Such  a  receiver  will,  in  proper  case,  be  appointed, 
notwithstanding  the  fact  that  a  receiver  of  property  was  pre- 
viously   appointed    in    an    action    to    foreclose    a    junior    mort- 


It  is  exclusively  within  the  discretion  of  the  court  whether  or 
not  to  appoint  the  same  person  a  receiver  in  an  action  to  foreclose 
a  mortgage  on  property  owned  by  a  corporation,  and  a  receiver  in 
an  action  brought  by  the  attorney-general.**  Where  a  mortgagee 
receives  a  deficiency  judgment  in  an  action  to  foreclose  a  mortgage 
assumed  by  a  corporation  which  subsequently  became  insolvent, 
he  is  entitled  to  a  dividend  from  the  receiver  upon  the  whole 
amount  of  the  debt  at  the  time  of  the  latter's  appointment  pro- 
vided such  dividend  does  not  exceed  the  deficiency  judgment.** 

§  949.  Who  may  be  appointed  receiver 'So  clerk,  deputy  clerk, 

special  deputy  clerk,  or  assistant  in  the  clerk's  office  of  a  court  of 
record  within  the  county  of  New  York,  shall  be  appointed  a  re- 
ceiver, except  by  the  written  consent  of  all  the  parties  to  the  ac- 

39  Gen.  Corp.  Law,  §  306.  dated  Gas,  etc.,  Co.,  85  Hun,  454;  32 

40  Gen.   Corp.  Law,   §  312;    Whit-       N.  Y.  Supp.  830. 

ney  v.  N.  Y.  &  Atlantic  R.  K.  Co.,  32  43  Herring     v.     New     York    Lake 

Hun,  164,   174.  Erie,  etc.,  E.  R.  Co.,  63  How.  Pr.  497. 

41  Whitney  v.  N.  Y.  &  Atlantic  R.  44  Matter  of  Simpson,  36  App. 
R.  Co.,  32  Hun,  164.  Div.  562;   55  N.  Y.  Supp.  697,  affi'd 

42  Holland   Trust   Co.    v.    Consoli-  158  N.  Y.  720;  53  N.  E.  1132. 
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tion  or  special  proceeding  other  than  the  parties  in  default  for  fail- 
ure to  appear  or  plead.  *^ 

§  950.  When  application  for  receiver  may  be  made, — A  receiver 
may  be  appointed  at  any  time  after  the  commencement  of  the  ac- 
tion and  before  a  title  has  been  conveyed  to  the  purchaser.*® 
Ordinarily  no  such  appointment  should  be  made  until  after  serv- 
ice of  the  summons  upon  the  mortgagor  or  other  person  in  pos- 
session of  the  property,  notice  to  the  owner  of  the  equity  of  re- 
demption, or  the  issuance  of  an  order  providing  for  service  by 
publication  *''  especially  where  the  mortgage  provides  for  notice ;  ** 
but,  in  special  cases,  as,  for  instance,  if  the  residence  of  such 
person  cannot  be  ascertained  or  he  keeps  himself  concealed,  a  re- 
ceiver may  be  appointed  before  service  of  summons  upon  him  and 
without  notice.*^  In  such  a  case  notice  of  the  application  may  be 
given  to  the  person  in  actual  possession  of  the  property,  though 
not  claiming  title  otherwise  than  as  a  tenant  or  agent  of  the  mort- 
gagor. 

Where  inadequacy  of  security  is  shovsm,  the  appointment  of  a 
receiver  after  judgment  is  almost  a  matter  of  course.®" 

The  power  of  a  receiver  continues  after  the  sale  of  the  property 
and  until  the  delivery  of  the  deed.^^ 

§  951.  What  rents  may  be  reached  by  receiver. — The  plaintiff 
cannot  call  upon  the  owner  of  the  equity  of  redemption  to  refund 
rents  which  the  latter  or  his  legal  representatives  has  collected  and 
received  before  the  appointment  of  a  receiver,®^  neither  can  he 

45  Code  of  Civ.  Pro.  §  90.  In   the   absence   of   strong   reasons   a 

46  Code  of  Civ.  Pro.  §  713.  receiver  will  not  be  appointed  before 

47  Conroy  v.  Polstein,  150  App.  answer  or  default.  Oliver  v.  Deca- 
Div.   832;    Greybill  v.  Heylman,   139  tur,  4  Cranch,  458. 

App.  Div.  898;   123  N.  Y.  Supp.  622;  50  Astor  v.  Turner,  11  Paige,  436. 

Jarmulowsky     v.     Eosenbloom,      125  Where,   after   order  of   sale  on  fore- 

App.  Div.  542;   109  N.  Y.  Supp.  968;  closure,   a   stay   was    procured   by   a 

Dazian  v.  Meyer,  66  App.  Div.  575;  third    person    attacking   the   mortga- 

73    N.    Y.    Supp.    328;     Coleman    v.  gee's  title  to  the  mortgage,  a  receiver 

Goodman,  37  Misc.  R.  517;  75  N.  Y.  was  granted  on  application  of  subse- 

Supp.   973.  quent  mortgagees,  the  mortgagor  be- 

Notice    to   receiver   of  property   of  ing  in   possession  and  insolvent  and 

owner   In   proceedings   STipplementary  there      being      insufficient      security, 

to       execution       held       unnecessary.  Warwick  v.   Hammell,   32  N.  J.   Eq. 

Grover  v.  McNeely,  72  App.  Div.  575 ;  427. 

76  N".  Y.  Supp.  559.  51  Buchanan  v.   Ins.   Co.,   96   Ind. 

48Werishoffer     v.      Peoples,      120  510. 

App.  Div.  319;  105  N.  Y.  Supp.  506.  52  Eider  v.  Bagley,  84  N.  Y.  461, 

49  McCarthy  v.  Peake,  9  Abb.  164.  affi'g  suh  norm.  Rider  v.  Vrooman,  12 


758  MORTGAGES   OF   EEAX   PEOPERTT.  [§  951. 

obtain  rents  whicli  a  junior  mortgagee  has  collected  by  superior 
diligence  in  procuring  the  appointment  of  a  receiver  of  the  same 
rents  in  a  suit  to  which  he  was  not  a  party.^^ 

A  mortgagee  has  no  claim  as  such  to  the  receipts  of  the  rents 
and  profits  of  the  mortgaged  property.  In  a  proper  case  upon 
foreclosure  he  may  have  a  receiver  of  such  rents,  etc.,  appointed, 
who  will  then  be  entitled  to  collect  and  apply  them  in  reduction 
of  the  mortgage  debt ;  and  in  such  a  case  the  receiver  may  be  au- 
thorized to  collect  such  rents  as  have  theretofore  accrued,  but  have 
not  yet  come  to  the  hands  of  the  owner  of  the  equity  of  redemp- 
tion. It  is  not,  however,  within  the  power  of  the  court  to  order 
rents  already  collected  and  in  the  possession  of  the  owner  to  be 
paid  over  and  applied  upon  the  mortgage  debt.  The  lien  of  the 
mortgagee  thereon  dates  only  from  the  appointment  of  the  re- 
ceiver, and  his  right  to  collect  rents  extends  only  to  such  as  are 
unpaid  at  the  time  of  his  appointment.^* 

But  a  tenant  who  pays  rent  in  advance  for  premises  upon 
which  there  is  a  recorded  mortgage  does  so  at  his  peril.  If  the 
mortgagor  defaults  and  a  receiver  is  appointed,  the  latter  may 
recover  from  the  tenant  rent  accruing  subsequent  to  his  appoint- 
ment though  it  has  already  been  paid  to  the  mortgagor.  The 
tenant's  remedy  is  against  the  landlord.^^  At  the  time  of  filing 
his  complaint  for  foreclosure  in  a  proper  case,  the  mortgagee  may 
obtain  an  order  restraining  the  owner  from  the  further  collection 
of  rents,  and  in  such  case  he  may  be  authorized  to  collect  such 
as  then  remain  unpaid.  It  was  held  in  a  case  where  the  owner 
had  taken  security  from  a  tenant  for  the  payment  of  rent,  that  the 
receiver  could  enforce  such  security  and  collect  the  rent  remain- 
Hun,  299;  Astor  v.  Turner,  11  Paige,  v.  Scofleld,  98  N.  Y.  475,  477;  Argall 
436.  See  also  Johnston  v.  Riddle,  70  v.  Pitts,  78  N.  Y.  239,  242;  HoUen- 
Ala.  219;  Falkner  v.  Printing  Co.,  beck  v.  Donell,  94  N.  Y.  342;  Eider 
74  Ala.  359;  Corner  v.  Sheehan,  74  v.  Bagley,  84  N.  Y.  461;  Howell  v. 
Ala.  453;  Gilman  v.  Telegraph  Co.,  Eipley,  10  Paige,  43;  Stillman  v.  Van 
91  U.  S.  603;  Kountze  v.  Omaha  Buren,  100  N.  Y.  439;  3  N.  E.  671. 
Hotel  Co.,   107  U.   S.  378;    2  S.   Ch.  55  Home  Life  Ins.  Co.  v.  O'Sulli- 

911.  van,  151  App.  Div.  535;    Fletcher  v. 

53  Howell  V.  Ripley,  10  Paige,  43;  McKeon,  71  App.  Div.  278;  75  N.  Y. 
Post  V.  Dorr,  4  Edw.  412;  Washing-  Supp.  817,  rev'g  35  Misc.  R.  230;  71 
ton  Life  Ins.  Co.  v.  Fleischauer,  10  N.  Y.  Supp.  812;  Moll  v.  McKeon, 
Hun,  117;  .Hayes  v.  Dickinson,  9  35  Misc.  R.  551;  71  N.  Y.  Supp. 
Hun,  227;  Rider  v.  Vrooman,  12  1127.  But  see  Krakower  v.  Lavelle, 
Hun,  299.  37  Misc.  K.  423;  75  N.  Y.  Supp.  779. 

54  Per  Eugeb,  Ch.  J.,  in  Wyckoff 
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ing  unpaid  at  the  time  of  his  appointment ;  °^  but  the  principles 
of  that  case  do  not  authorize  the  collection  of  rents  by  a  receiver 
which  have  already  been  paid  and  come  to  the  possession  of  the 
owner  of  the  equity  of  redemption.®^ 

A  mortgagee  has  no  right  as  such  to  rents  of  the  mortgaged 
premises  paid  into  court  by  a  receiver  appointed  in  a  suit  by 
legatees  for  administration  of  the  estate  of  the  mortgagor,  even 
though  the  mortgagee  has  obtained  a  decree  for  foreclosure,  and 
has  sold  the  premises,  and  part  of  the  debt  is  unsatisfied.  He 
should  have  applied  to  have  a  receiver  appointed  in  his  own  suit, 
and  failing  to  do  this,  his  rights  are  the  same  as  those  of  any  other 
creditor.®* 

A  mortgagee  who  has  not  procured  the  appointment  of  a  re- 
ceiver has  no  lien  upon  rents  collected  by  an  assignee  of  the  mort- 
gagor for  the  benefit  of  creditors.®®  And  an  assignment  by  the 
mortgagor  to  the  first  mortgagee  of  rents  and  profits  vests  a  right 
in  the  former  which  is  superior  to  that  of  a  receiver  appointed  in 
an  action  to  foreclose  brought  by  the  second  mortgagee.®" 

Where  a  receiver  in  foreclosure  of  a  mortgage  including  future 
earnings  is  appointed  at  the  same  time  as  a  receiver  in  a  se- 
questration action  instituted  by  a  general  judgment  creditor  of  a 
corporation,  the  latter  is  held  to  have  a  superior  right  in  debts  and 
accounts  due  to  the  corporation  accruing  between  the  time  of  the 
execution  of  the  mortgage  and  the  appointment  of  either  re- 
ceiver.®^ 

A  receiver  of  rents  and  profits  in  foreclosure  has  a  right  to 
such  rents  and  profits,  superior  to  and  exclusive  of,  that  of  a  re- 
ceiver of  the  property  of  the  owner  of  the  mortgaged  premises 

56  Lofsky  v.  Maujer,  3  Sandf.  Ch.  58  Coddington  v.  Bispham,  36  N. 
71.  J.  Eq.  574. 

57  Per  Rugeb,  Ch.  J.,  in  Wyckoff  59  Upson  v.  The  Milwaukee  Nat. 
V.  Scofield,  98  N.  Y.  475,  478,  rev'g  Bank  of  Wisconsin,  57  Wis.  526;  15 
49  N.   Y.   Super.    (17   J.  &   S.)    221.  K.  W.  834. 

It  has  been  said  that  the  mortgagee  60  Harris  v.  Taylor,  35  App.  Div. 

will    be    confined    to    the    rents    and  462;   54  N.  Y.  Supp.  864.     Compare 

profits  accruing  during  the  pendency  Abrahams  v.  Berkowitz,  70  Misc.  K. 

of  the  suit.     Argall  v.  Pitts,  78  N.  319;  127  N.  Y.  Supp.  224. 

Y.  239,  243;    per  Patterson,  J.,   in  61  New  York   Security  &  Tr.   Co. 

Mutual  Life  Ins.  Co.  v.  Belknap,  N.  v.  Saratoga  G.  &  El.  Co.,  159  N.  Y. 

Y.  Daily  Register,  February  9,  1887.  758,   rev'g   30    Ann.   Div.   89;    51   N. 

This   is   doubted   and   is   contrary  to  Y.  Supp.  749. 
the  current   of   authority.     See   text 
and  cases  cited. 
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appointed  in  proceedings  supplementary  to  execution.®^  A  tenant 
who  was  not  made  a  party  to  an  action  to  foreclose  a  mortgage 
cannot  be  adjudged  guilty  of  contempt  for  refusing  to  comply 
with  the  provisions  of  an  order  made  in  the  action  appointing  a 
receiver  of  rents  and  profits  unless  a  copy  of  such  order  was 
formally  served  upon  him.^^  But  where  a  lessee  and  his  sub- 
tenants were  made  parties  and  the  lessee,  while  an  appeal 
from  an  order  appointing  a  receiver  was  pending,  tried  to  evict 
the  subtenants  for  refusing  to  pay  rent  to  him,  he  was  held 
guilty  of  contempt  of  court.®* 

§  952.  Grantee  of  mortgagor  delaying  litigation — ^Where  the 
equity  of  redemption  is  owned  by  a  grantee  of  the  mortgagor,  not 
personally  liable  for  the  payment  of  the  mortgage  debt,  he  cannot, 
by  delaying  the  litigation  by  vexatious  appeals  and  the  like,  take 
the  rents  and  profits  to  the  injury  of  the  mortgagee,  even  though 
no  receiver  be  appointed.  If  he  attempts  to  do  so  and  is  finally 
defeated,  and  there  is  a  deficiency,  he  may  be  directed  to  pay  to 
the  plaintiff  the  amount  of  rents  received  by  him,  or  so  much 
thereof  as  will  be  sufiicient  to  satisfy  the  plaintifF's  claims  for 
principal,  interest,  and  costs.®^ 

§  953.  Who  entitled  to  rents  collected  by  receiver. — By  the  ap- 
pointment of  a  receiver  the  mortgagee  obtains  an  equitable  specific 
lien  upon  the  rents  unpaid  by  the  tenant,  as  well  those  which  are 
accrued  at  the  time  of  the  appointment  as  those  which  become  due 
subsequently,  to  pay  any  anticipated  deficiency  ^^  inclusive  of  the 
expenses  incidental  to  the  action  for  foreclosure. ^'^ 

So,  where  an  action  to  foreclose  a  mortgage  was  commenced, 
and  a  receiver  was  appointed,  the  plaintiff  was  held  to  be  entitled 
to  the  rents  collected  by  such  receiver,  although  the  defendant  was 

62Grover    v.    McNeely,    72.   App.  Tilden,  50  N.  Y.  St.  Eep.  366,  affi'd 

Div.  575;  76  N.  Y.  Supp.  559.  140    N.    Y.    620;    Continental    Insur- 

63  American  Mortgage  Co.  v.  Sire,  anee  Co.  v.  Eeeve,  149  App.  Div.  635; 

103  App.  Div.   396;   92  N.  Y.  Supp.  Lofsky  v.   Maujer,   3   Sand.   Ch.   69; 

1082.  Post  V.  Dorr,  4  Edw.  Ch.  412;  Eider 

64CofBn  V.  Burstein    (No.   1),  68  v.  Vrooman,  12  Hun,  299;  Howell  v. 

App.  Div.  22;  74  N.  Y.  Supp.  274.  Eipley,  10  Paige,  43;  Eanney  v.  Pey- 

65  Bank  of  Plattsburgh  v.  Piatt,  1  ser,  83  N.  Y.  1 ;  Volkening  v.  Brandt, 
Paige,  464 ;  Bank  of  Utica  v.  Finch,  14  Misc.  E.  156 ;  35  N.  Y.  Supp.  797. 
3  Barb.  Ch.  293 ;  Ferguson  v.  Kim-  67  Bushwick  Savings  Bank  v. 
ball,  3  Barb.  Ch.  616.  Traum,   26  App.  Div.  532,  affi'd  158 

66  Cincinnati    National     Bank    v.  N.  Y.  668. 
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adjudged  a  bankrupt  on  a  petition  filed  after  the  commencenient 
of  the  action,  and  before  the  receiver's  appointment,  and  the  as- 
signee in  bankruptcy  also  claimed  the  fund.®® 

It  has  also  been  held  that,  where  a  junior  incumbrancer  pro- 
cures the  appointment  of  a  receiver,  by  an  order  which  recites 
that  such  appointment  is  for  his  benefit,  the  prior  lienors,  though 
parties  to  the  same  suit,  cannot  claim  any  part  of  the  rents  col- 
lected by  such  receiver.  Ordinarily,  it  is  true  that  a  receiver  is 
appointed  for  the  benefit  of  all  parties  in  the  action ;  but  that  is  so 
only  where  all  are  interested  and  have  the  probable  right  to  par- 
ticipate in  the  subject  of  litigation.  That,  in  a  foreclosure  suit, 
does  not  directly  include  the  rents  and  profits  while  the  suit  is 
pending.  They  can  be  impounded  only  because  the  property  it- 
self is  an  inadequate  security  for  the  debt,  and  then  only  by 
means  of  a  special  application  to  the  court  for  that  purpose.  The 
parties  each  have  their  election  whether  that  should  be  made  or 
not.  Those  who  see  fit  not  to  make  or  join  in  such  an  application 
cannot  share  in  its  fruits.®' 

Where  the  order  appointing  the  receiver  is  not  made  by  its 
terms  for  the  benefit  of  a  particular  party  to  the  action,  but  is  in 
general  language,  the  rents  collected  are  to  be  applied  for  the 
benefit  of  all  the  parties  to  the  action  in  the  order  of  their 
seniority. '^*' 

§  954.  Payment  of  taxes  by  receiver. — In  an  action  to  foreclose 
a  second  mortgage  upon  a  leasehold  estate,  an  order  was  entered, 
upon  the  consent  of  the  owner  of  the  equity  of  redemption,  ap- 
pointing the  plaintiff  receiver,  which  order  contained  the  follow- 
ing provision :  "  That  as  such  receiver  he  (plaintiff)  have 
power,  which  is  hereby  given  to  him,  to  rent  and  manage  said 
buildings  and  premises,  and  to  rent  the  same  or  any  part  thereof 
from  time  to  time  for  terms  not  exceeding  one  year,  to  collect  and 
receive  the  rents  thereof,  and  out  of  the  same  to  keep  said  build- 
ings insured  against  loss  or  damage  by  fire,  and  in  repair,  and  to 

68  Hayes  V.  Dickinson,  9  Hun,  277.      Axt    (No.    1),    146    App.    Div.    121; 
Title  of  receiver  in  supplementary      Washington  Life  Ins.  Co.  v.  Fleisch- 

proeeedings  not  affected  by  discharge  auer,  10  Hun,  117. 

in  bankruptcy.     Pickert  v.  Baton,  81  70  Keogh    v.    McManus,    34    Hun, 

App.  Div.  423;   81  N.  Y.  Supp.  50.  521.     See    also    Williamson    v.    Ger- 

69  Kroehle  v.  Kavitch,  148  App.  lach,  41  Ohio  St.  682.  See  Ranney  v. 
Div.  54;  Abrahams  v.  Berkowitz,  146  Peyser,  20  Hun,  11,  13,  rev'd  83  N. 
App.  Div.  563;  Madison  Trust  Co.  v.  Y.  1. 
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pay  the  ground  rent  and  taxes."  It  was  held  at  General  Term 
that  this  order  not  only  empowered  but  required  the  receiver  to 
pay  ground  rent  and  taxes,  and  that  he  might  be  compelled  to  do 
so  after  the  holder  of  the  first  mortgage  had  acquired  title  by  a 
sale  under  a  judgment  of  foreclosure,  for  a  price  which  was  in- 
sufficient to  satisfy  the  prior  lien.''^  The  Court  of  Appeals  took 
a  diilerent  view,  however,  and  held  that  the  language  of  the  or- 
der was  permissive  merely,  and  not  mandatory ;  that  the  first 
mortgagee  was  not  a  party  to  the  proceeding,  and  was  not 
entitled  to  its  benefits;  that  the  plaintiff,  by  his  superior  dili- 
gence, acquired  a  specific  lien  upon  the  rents  in  question,  superior 
to  any  equities  of  the  first  mortgagee,  and  that  he  was  entitled  to 
retain  them  to  apply  upon  his  mortgage.''^ 

§  955.  Disposition  of  the  fund  collected ^o  disposition  of  the 

fund  collected  by  the  receiver  can,  ordinarily,  be  made,  otherwise 
than  by  an  application  in  the  suit  in  which  the  receiver  was  ap- 
pointed. If  the  rents  are  claimed  by  a  stranger  to  the  action,  by 
title  paramount  to  all  of  the  parties,  an  adjudication  in  respect 
to  his  rights  should  be  claimed  in  an  action  to  which  all  parties 
are  joined,  and  affirmative  relief  excluding  all  of  them  from  par- 
ticipation in  the  fund  should  be  demanded.  In  such  an  action  it 
will  be  necessary  for  the  plaintiff  to  allege  the  fact  upon  which  his 
superior  title  depends,  and  to  establish  them  by  proof*  A  re- 
ceiver should  ordinarily  be  directed  to  retain  rents  collected  by 
him  to  abide  the  result  of  sale.''*  If  the  parties  to  the  action  have 
agreed  as  to  the  disposition  of  the  rents  collected,  a  receiver  sub- 
sequently appointed  should  dispose  of  them  in  the  mode  agreed 
upon.'^^  An  order  determining  the  petition  of  a  claimant  for 
payment  from  a  receiver  appointed  in  proceedings  to  foreclose  a 
corporate  mortgage  is  not  a  final  order  in  a  special  proceeding  and 
an  appeal  therefrom  to  the  Court  of  Appeals  does  not  lie  as  a 

matter  of  right.  ^® 

\ 

TlRanney  v.  Peyser,  20  Hun,   11.  250;   Hains  v.  Taylor,  22  App.  Div. 

72Ranney  v.  Peyser,   83  N.  Y.   1,  109;  47  N.  Y.  Supp.  913. 

rev'g  20  Hun,   11.  75  Bradley,  Currier  &  Co.  v.  Hoff- 

73  Sheridan   v.   Jackson,    10   Hun,  man,  70  App.  Div.  77 ;  74  N.  Y.  Supp. 
89.  1076. 

74  Putnam   v.   Henderson,   Hull   &  76  Guarantee    T.    &    S.    D.    Co.   v. 
Co.,  49  App.  Div.  361 ;  63  N.  Y.  Supp.  Philadelphia  E.  &  N.  E.  R.  R.  Co., 

160  N.  Y.  1;  54  N.  E.  575. 
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§  956.  stipulation  pending  motion  for  receiver. — A  stipulation 
between  the  parties  pending  an  application  for  the  appointment  of 
a  receiver,  that  the  rents  then  due  and  those  that  shall  become  due 
prior  to  the  decision  of  the  motion,  shall  be  collected  by  the  at- 
torneys for  the  mortgagor,  if  appointed,  but  otherwise  to  be  held 
by  them,  has  all  the  effect,  so  far  as  the  rights  of  the  receiver 
are  concerned,  of  an  injunction  pending  the  motion,  and  such  a 
stipulation  does  not  create  a  preference  such  as  is  prohibited  by 
the  Bankrupt  Act.'^^  If  such  a  stipulation  be  made,  and  the 
motion  is  thereafter  denied,  the  possession  of  the  rents  by  the 
attorney  for  the  mortgagor  is  his  possession,  and  they  cannot  be 
obtained  by  a  receiver  appointed  on  a  subsequent  motion.'^* 

Where  upon  the  withdrawal  of  a  motion  for  a  receiver  it  was 
stipulated  that  the  rents  should  be  deposited  and  applied  "  solely 
to  the  payment  of  taxes,  ground  rent  and  insurance  premiums 
affecting  the  premises "  "  any  sum  or  sums  remaining  there- 
after to  be  held  to  abide  the  event  of  this  action,"  the  event 
on  which  the  application  of  the  rents  depended  was  held  to  be 
the  determination  of  the  plaintiff's  mortgage  and  the  right  to 
have  the  premises  sold  under  foreclosure.''® 

POWEES  ANB  BUTIBS  OF  THE  EECEIVEK. 

§  957.  Pdity  to  action  appointed  receiver The  fact  that  a  per- 
son is  a  party  to  the  suit,  or  that  he  is  in  possession  of  the  prem- 
ises, does  not  disqualify  him  from  acting  as  receiver;  and  in 
many  cases  the  appointment  of  such  a  person  is  the  best  thing 
that  can  be  done  for  all  concerned.  If,  however,  a  party  to  the 
action  is  appointed,  and  if  he  accepts  the  trust,  his  duties  will 
be  the  same  as  though  he  were  a  stranger  to  the  property,  and  he 
will  not  be  suffered  to  manage  the  estate  for  his  own  benefit 
merely.  It  is  his  duty  to  make  the  fund  of  which  he  has  charge 
produce  the  largest  possible  revenue,  and  he  will  be  held  to 
the  strictest  good  faith.*" 

§  958.  General  duties  of  receiver. — ^As  an  officer  of  the  court, 
the  receiver  represents  the  interests  in  the  property  of  all  of  the 

77  Meigs  v.  Rinaldo,  8  Daly,  295 ;  79  Rutherford  Realty  Co.  v.  Cook, 
Hayes  v.  Dickinson,  9  Hun,  277.  198  N.  Y.  29;  90  N.  E.  1112. 

78  Wyckofif  v.  Seofield,  98  N.  Y.  80  Bolles  v.  Duff,  37  How.  Pr.  162. 
475,  rev'g  49  N".  Y.  Super.    (17  J.  & 

S.)  221. 
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parties  to  the  suit,  whicli  interests  are  often  various  and  con- 
flicting, and  sometimes  involved  in  doubt.  It  is  his  duty  to  pro- 
tect the  property  intrusted  to  him  to  the  best  of  his  ability  for 
all  those  iiiterests,  v^ithout  being  controlled  by  the  representations 
or  directions  of  any  one  of  them;  though  where  the  plaintiff  is 
a  principal  party  interested,  his  views  and  advice  are  entitled 
to  corresponding  weight.*^  A  receiver  in  possession  has  very 
little  discretion  allowed  him,  and  he  must  apply  to  the  court, 
from  time  to  time,  for  authority  to  do  such  acts  as  may  be  bene- 
ficial to  the  estate.®^ 

A  receiver  is  under  no  obligation  to  take  forcible  or  violent 
means  for  the  assertion  of  his  rights  as  receiver,  without  an 
express  order  of  the  court  to  do  so;  and  the  court  will  not  pro- 
tect him  in  any  attempt  to  obtain  possession  by  violence  further 
than  the  law  will  protect  him.**  As  was  said  by  Chancellor 
Walwoeth:  :  "  If  the  property  is  in  the  possession  of  a  third 
person  who  claims  the  right  to  retain  it,  the  receiver  must  pro- 
ceed by  suit  in  the  ordinary  way,  to  try  his  right  to  it,  or  the 
complainant  should  make  such  third  party  a  party  to  the  suit, 
and  apply  to  have  the  receivership  extended  to  the  property  in 
his  hands;  so  that  an  order  for  the  delivery  of  the  property  may 
be  made  which  will  be  binding  upon  him,  and  which  may  be 
enforced  by  process  of  contempt  if  it  is  not  obeyed."  ** 

A  receiver  may  rent  the  mortgaged  premises  for  such  term  as 
is  usual,  and  the  lease  made  by  him  will  not  be  limited  or  ter- 
minated by  the  duration  of  the  suit,*®  and  cannot  be  summarily 
cancelled  by  the  court.*®  And  though  a  receiver  may  have  been 
erroneously  authorized  to  lease  the  property,  yet  the  question 
whether  he  should  have  received  such  authority  is  too  important 
to  be  settled  by  a  motion  but  must  be  determined  in  an  action.*^ 

After  the  appointment  of  a  receiver  in  an  action  for  the  fore- 

81  Iddings  v.  Bruen,  4  Sandf.  Ch.  See  Code  of  Civ.  Pro.,  §  716,  as  to 
417.  power   of   receiver.     A   receiver  of   a 

82  Parker  v.  Browning,  8  Paige,  debtor  in  supplementary  proceedings 
388.  may  not  make  a  lease  for  a  term  ex- 

83  Parker   v.    Browning,    8    Paige,  ceeding  one  year.     Rule  78. 

388.  86Witthaus  v.  Capstick,  117  App. 

84  Parker    v.    Browning,    8    Paige,      Div.  212;  102  N.  Y.  Supp.  166. 

388,  390.  87  Farmers'    Trust    Co.    v.    Staten 

85  A  lease  for  one  year  was  sus-  Island  R.  Co.,  6  App.  Div.  148;  39 
tained,  Shrieve  v.  HarJiinson,  34  N.      N.  Y.  Supp.  996. 

J.  Eq.  413,  and  note  by  the  reporter. 
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closure  of  a  mortgage,  and  after  the  lessee  has  paid  rent  to  the 
receiver,  the  mortgagor  has  no  authority  to  accept  a  surrender 
from  the  lessee,  or  to  execute  a  new  lease,  during  the  continuance 
of  the  receivership.** 

§  959.  Enforcing  payment  of  rent  to  receiver. — The  court  will 
not  undertake,  by  its  officers,  to  collect  the  rent  of  the  mortgaged 
property,  if  the  person  in  possession  or  entitled  to  the  rent  is  not 
either  a  party  to  the  suit  or  the  tenant  of  a  party,*®  and  even  if  a 
receiver  is  appointed,  such  appointment  will  not  affect  the  rights 
of  persons  who-  are  not  parties.  In  Zeiter  v.  Bowman  (6  Barb. 
133),  the  owner  of  the  equity  of  redemption  took  a  chattel  mort- 
gage from  the  tenant  in  possession  as  security  for  rent  not  yet 
due,  and  then  assigned  such  chattel  mortgage,  and  the  rents  which 
it  was  intended  to  secure.  An  action  was  commenced  to  fore- 
close the  prior  mortgage,  to  which  the  assignee  of  the  chattel 
mortgage  was  not  made  a  party.  A  receiver  of  the  rents  was  ap- 
pointed in  that  action,  to  whom  the  tenant  attorned.  It  was  held 
that  the  assignee  of  the  chattel  mortgage  was  not  affected  by  these 
proceedings. 

If  the  owner  of  the  equity  of  redemption  is  in  possession,  he 
may  be  compelled  either  to  attorn  to  the  receiver,  and  pay  a 
rental  to  be  fixed  by  the  court,  or  to  surrender  the  premises.®'* 

The  proper  practice  in  foreclosure  cases,  where  a  receiver  has 
been  appointed,  and  where  the  tenant  is  not  a  party,  is  either  to 
secure  the  attornment  of  the  tenant,  or  to  extend  the  action  by 
amendment  so  as  to  make  the  tenant  a  party.  If  any  person  not 
a  party  claims  the  rent  by  an  assignment  from  the  owner,  or 
otherwise,  he  also  should  be  made  a  party  to  the  action.  The 
court  can  then  protect  the  person  paying,  as  well  as  the  officer 
claiming  the  rent,  from  the  improper  influences  of  other  persons. 
But  where  the  tenant  and  person  claiming  the  rent  are  not  parties 
to  the  action,  and  no  attornment  to  the  receiver  has  taken  place, 
the  jurisdiction  over  the  subject  by  way  of  process  for  contempt 
cannot  be  maintained.®^ 

88Nealis  v.  Bussing,  9  Daly,  305.  Middleton,    1    Turner    &    Euas,    455; 

89  Sea  Ins.  Co.  v.  Stebblns,  8  Randfield  v.  Eandfield,  7  Weekly 
Paige,  565.  Rep.  651;    Lloyd  v.  Mason,  2  Milne 

90  Astor  V.  Turner,  3  How.  Pr.  225 ;  &  Craig,  487. 

2  Barb.  444;  Frelinghuysen  v.  Col-  91  Bowery  Savings  Bank  v.  Rich- 
den,  4  Paige,  204;  Mutual  Life  Ins.  ards,  3  Hun,  366;  Sea  Ins.  Co.  v. 
Co.  V.  Spicer,  12  Hun,  117;   Eeid  v.  Stebbins,  8  Paige,  565. 
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By  making  the  appointment  of  a  receiver  of  the  rents,  the 
court  becomes  virtually  the  landlord  of  the  property,  collecting 
the  rents  by  its  officer  ;^^  and  the  court  will  not  let  the  posses- 
sion of  the  receiver,  which  is  its  own  possession,  be  disturbed 
by  any  one  without  its  permission.^*  Nor  will  the  court,  where 
it  has  made  an  order  for  the  appointment  of  a  receiver  of  real 
estate,  and  the  tenants  have  attorned  to  such  receiver  under  an 
order  of  the  court,  permit  the  tenants  or  any  other  persons  to 
question  the  right  of  the  court  to  grant  such  receivership  by  dis- 
turbing the  possession  of  its  officer.®* 

And  a  tenant  who  continues  in  possesion  after  the  appointment 
of  a  receiver  is  liable  to  him  for  rent,  and  cannot  in  an  action 
therefor  by  the  receiver  offset  damages  alleged  to  have  resulted 
from  a  breach  by  the  lessor  of  covenant  in  the  lease.®^ 

§  960.  Actions  by  receiver. — The  receiver  cannot  proceed  in 
ejectment  against  the  tenants  without  the  authority  of  the  court, 
and  the  possession  of  the  tenants  will  not  ordinarily  be  disturbed 
where  a  receiver  is  appointed.  But  although  not  themselves 
parties  to  the  suit,  the  tenants  of  a  party  who  have  attorned  to  the 
receiver,  may  be  compelled  to  pay  rent  to  him.®® 

In  an  action  brought  by  or  against  an  executor  or  administra- 
tor in  his  representative  capacity,  or  the  trustee  of  an  express 
trust,  or  the  assignee  of  a  receiver,  the  court  may  in  its  discretion 
require  the  plaintiff  to  give  security  for  costs.®''  By  rule  79  of 
the  courts,  it  is  provided  that  in  all  cases  where  a  receiver  other 
than  a  receiver  appointed  under  proceedings  supplementary  to 
execution,  applies  to  the  court  for  leave  to  bring  an  action,  he 
shall  show  in  such  application  that  he  has  sufficient  property 
in  his  actual  possession  to  secure  the  person  against  whom  the 
action  is  to  be  brought  for  any  costs  which  he  may  recover  against 
such  receiver;  otherwise  the  court  may  require  the  receiver  to 
give  a  bond  with  sufficient  security  and  properly  aclaiowledged 
and  approved  by  the  court,  to  the  person  against  whom  the  action 

92  Steele   v.    Sturges,    5    Abb.    Pr.  94  Albany  City  Bank  v.  Schermer- 

442;  Foster  v.  Townsliend,  2  Abb.  N.  horn,  9  Paige,  372. 

Cas.  29,  36.  95  Derby  v.  Brandt,  99  App.  Div. 

93Noe   V.    Gibson,    7    Paige,    513;  257;  90  N.  Y.  Supp.  980. 

Albany  City  Bank  v.   Schermerhorn,  96  Sea    Ins.     Co.     v.     Stebbins,     8 

9   Paige,   372;    Foster  v.  Townshend,  Paige,  565. 

2  Abb.  N.  Cas.  29,  36.  97  Code  of  Civ.  Pro.  §  3271. 
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is  to  be  brought,  conditioned  for  the  payment  of  any  costs  which 
may  be  recovered  against  such  receiver. 

A  receiver  has  no  absolute  right  to  defend  an  action  as  such 
receiver,  and  the  granting  permission  to  make  defense  is  in  the 
discretion  of  the  court.®^ 

Nor  does  a  receiver  acquire  a  right  to  a  cause  of  action  in 
favor  of  the  mortgaged  railroad  corporation  which  accrued  prior 
to  his  appointment.-^ 

§  961.  liability  of  receiver. — The  receiver  appointed  in  an  ac- 
tion to  foreclose  a  mortgage  is  not  the  owner  of  the  property;  he 
is  simply  an  officer  of  the  court  to  collect  the  rents  and  profits 
of  the  mortgaged  premises  for  the  benefit  of  the  mortgagee.  For 
this  reason  he  is  not  subject  to  a  liability  imposed  by  statute  on 
the  owner  of  a  building,  to  preserve  or  protect  its  walls,  and  to 
keep  the  same  secure  and  safe.^ 

ISTor  is  he  liable  to  a  lessee  for  damages  for  failure  to  perform 
an  act  not  authorized  by  the  order  of  his  appointment  even  though 
a  claim  that  the  mortgagor  orally  agreed  to  perform  such  act 
is  not  disputed.^ 

So,  a  common-law  receiver  in  a  foreclosure  action  acquires  no 
title  to  the  mortgaged  property  but  only  a  right  of  possession  as 
an  ofiieer  of  the  court  to  secure  the  property  pending  the  litiga- 
tion. This  applies  where  the  mortgage  covers  a  leasehold  estate 
in  which  case  there  is  no  privity  of  estate  between  such  a  receiver 
and  the  lessor  so  as  to  render  him  liable  as  assignee  of  the  prem- 
ises upon  the  covenant  to  pay  rent.* 

§  962.  Compensation  of  receiver. — The  Code  of  Civil  Procedure 
provides  that  "  a  receiver,  except  as  otherwise  specially  pre- 
scribed by  statute,  is  entitled,  in  addition  to  his  lawful  expenses, 
to  such  commissions,  not  exceeding  five  per'  centum,  upon  -the 
sums  received  and  disbursed  by  him,  as  the  court  by  which,  or 
the  judge  by  whom,  he  is  appointed  allows.     But  if  in  any  case 

98  Patrick  v.  Eels,  30  Kans.  680 ;  4  Stokes  v.  Hoffman  House,  167  N. 

2  Pac.  116.  Y.    554;     60    N.    E.     667.     Compare 

1  Griffin  v.  Long  Island  E.  E.  Co.,  Frank  v.  New  York,  Lake  Erie  & 
102  N.  Y.  449 ;  7  N.  E.  735.  Western  E.  E.   Co.,   122  N.   Y.   197 ; 

2  Wyckoff   V.    Scofield,    103    N.    Y.  25  N.  E.  332. 

630;    9   N.   E.   498;    24  Weekly   Dig.  Liability    of    mortgagee    for    rent, 

339.  see  ante  §  165. 

3  Dow  V.  Nealis,  47  Misc.  E.  165; 
93  N.  Y.  Supp.  379. 
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the  commissions  of  a  temporary  or  permanent  receiver,  so  com- 
puted, shall  not  amount  to  one  hundred  dollars,  said  court  or 
judge  may  in  its  or  his  discretion,  allow  said  receiver  such  a 
sum,  not  exceeding  one  hundred  dollars,  for  his  commissions  as 
shall  be  commensurate  with  the  services  rendered  by  said  re- 
ceiver." ^  The  compensation  of  a  receiver  in  a  foreclosure  case 
is  regulated  by  this  provision,  even  though  the  defendant  be  a 
corporation." 

5  Code  of  Civ.  Pro.  §  3320.  N.  Y.  478;  5  N.  E.  316;  9  N.  Y.  Civ. 

6  United  States  Trust  Co.,  N.  Y.,  v.       Pro.  Rep.  113;  33  Alb.  L.  J.,  297. 
New  York  W.  S.  &  B.  E.  K.  Co.,  101 
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COSTS    IN    ACTIONS    TO    FOEECLOSE. 

§  963.  Costs  are  in  the  discretion  of  the  court. — ^An  action  for 
the  foreclosure  of  a  mortgage,  in  common  with  all  other  actions 
for  equitable  relief,  falls  within  the  provision  of  section  3230 
of  the  Code  of  Civil  Procedure,  under  which  in  all  actions  other 
than  those  mentioned  in  sections  3228  and  3229,  costs  may  be 
allowed  or  not,  in  the  discretion  of  the  court.-'  This  rule  applies 
to  actions  for  strict  foreclosure  as  well  as  to  actions  for  fore- 
closure by  a  sale  of  the  property,^  and  to  actions  to  foreclose  a 
mortgage  in  which  a  judgment  for  a  deficiency  is  sought  againsi; 
a  guarantor.^ 

Costs  in  suits  and  proceedings  in  equity  have  always  been  held 

1  Lewis  V.  Robinson,  78  App.  Div. 
579;  79  N.  Y.  Supp.  607;  Gallagher 
V.  Egan,  2  Sandf.  742;  Losee  v.  Ellis, 
13  Hun,  655;  Stevens  v.  Weiss,  25 
Misc.  R.  457;  55  N.  Y.  Supp.  562. 
See  Paley  v.  Smith,  74  Misc.  E.  560; 
132  N.  y.  Supp.  153. 


2  O'Hara  v.  Brophy,  24  How.  Pr. 
379;  Bartow  v.  Cleveland,  16  How. 
Pr.  364;  7  Abb.  Pr.  339. 

3  Newcomb  v.  Hale,  12  Abb.  N.  C. 
338. 
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to  be  discretionary,*  and  the  awarding  of  costs  in  equity  cases 
stands  on  the  same  footing  now  as  before  the  Code.^ 

The  discretion  as  to  security  for  costs  which  is  given  by  sec- 
tion 3271  of  the  Code  is  held  to  be  vested  in  the  Appellate  Divi- 
sion as  well  as  in  the  Special  Term.® 

If  the  action  is  tried  before  a  referee,  the  referee  stands  in  the 
place  of  the  court,  and  the  question  of  costs  is  in  his  discretion.'^ 
The  only  way  to  review  his  decision  as  to  costs  is  by  an  appeal 
from  the  judgment.* 

When  it  is  said  that  the  giving  of  costs  in  equitable  actions 
is  entirely  discretionary,  it  must  not  be  supposed  that  a  court 
of  equity  is  not  governed  by  definite  principles  in  its  decisions 
respecting  costs.  All  that  is  meant  by  the  dictum  is,  that  courts 
of  equity  are  not,  like  courts  of  law,  held  inflexibly  to  the  rule 
of  giving  the  costs  of  the  suit  to  the  successful  party,  but  that 
they  will,  in  awarding  costs,  take  into  consideration  the  circum- 
stances of  a  particular  case,  and  the  situation  and  conduct  of 
the  parties,  and  exercise  their  discretion  in  reference  to  those 
points.  In  exercising  this  discretion,  however,  courts  of  equity 
are  governed  by  certain  fixed  principles  which  they  have  adopted 
on  the  subject  of  costs;  and  do  not,  as  is  frequently  supposed, 
act  upon  the  mere  caprice  of  the  judge  before  whom  the  cause  is 
heard.     The  discretion  to  be  exercised  is  a  sound  discretion.* 

§  964.  Appeal  from  discretion  of  trial  court  as  to  costs. — The 
discretion  exercised  in  an  equity  action  as  to  costs  cannot  be  re- 
viewed upon  a  motion,  and  must  be  challenged  by  an  exception 
to  the  finding,  and  an  appeal  from  the  judgment.^" 

It  was  early  decided  that  the  discretion  of  the  judge  at  special 
term  .with  regard  to  costs  might  properly  be  reviewed  by  the  Gen- 
eral Term,  since  the  litigants  were  entitled  to  the  discretion  of 

4  Methodist  Episcopal  Church  v.  4  How.  Pr.  300;  3  Code  R.  25;  Lud- 
Jaques,  1  Johns.  Ch.  65;  Garr  v.  ington  v.  Taft,  10  Barb.  447;  Tay- 
Bright,  1  Barb.  Ch.  157.  lor  v.  Boot,  48  N.  Y.  687;   Losee  v. 

5  Law  V.  McDonald,  9  Hun,  23;  Ellis,  13  Hun,  655;  Law  v.  McDon- 
Pratt  V.  Stiles,  17  How.  Pr.  211;  aid,  9  Hun,  23;  Couch  v.  Millard,  3 
Phelps    V.    Wood,    46    How.    Pr.    1;  How.  N".  8.  22. 

Church  V.  Kidd,  3  Hun,  254.  8  Losee  v.  Ellis,  13  Huh,  655. 

6  Hagar  v.  Eadam  Microbe  Killer  9  2  Barb.  Ch.  Pr.  322 ;  Eastburn  v. 
Co.,  119  App.  Div.  839;  104  N.  Y.  Kirk,  2  Johns.  Ch.  317;  Law  v.  Mc- 
Supp.  896.  Donald,  9  Hun,  23. 

7  Pratt  V.  Stiles,  17  How.  Pr.  211;  10  Woodford  v.  Bucklin,  14  Hun, 
9  Abb.  Pr.  150;  Graves  v.  Blanchard,  444;  Rosa  v.  Jenkins,  31  Hun,  384. 
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both  branches  of  the  court  upon  matters  which  concern  substan- 
tial rights,  but  that  the  Court  of  Appeals  would  not  interfere 
with  the  exercise  of  this  discretion  unless  it  appeared  that  it  was 
exercised  under  erroneous  views  of  the  law  affecting  the  rights 
of  the  parties.-'^  Where,  however,  the  court  below  allowed  costa 
under  a  mistaken  idea  of  the  law,  it  was  held  to  be  the  duty  of 
the  Court  of  Appeals  to  correct  the  error.  ^^ 

Thus  where  the  holder  of  an  inchoate  right  of  dower  has  not 
been  made  a  party  to  the  foreclosure,  and  thereafter  brings  her 
action  to  redeem,  and  recovers  judgment,  it  was  held  by  the 
Court  of  Appeals  that  a  provision  allowing  costs  to  the  de- 
fendant who  was  the  holder  of  the  mortgage  and  had  purchased 
the  property  on  the  foreclosure  sale,  was  improper.  ^^ 

It  was  also  decided  that  the  discretion  of  the  trial  court  in 
an  equity  action  would  not  be  interfered  with  by  the  General 
Term  on  appeal,  except  in  cases  of  abuse  or  of  palpahle  error, 
in  disregard  of  recognized  equities  and  rights.  ^^ 

§  965.  Rules  controlling  the  granting  of  costs. — ^Ordinarily, 
costs  will  be  granted  to  a  successful  litigant,  and  the  cases  in 
which  costs  are  refused  to  him,  or  are  granted  to  an  unsuccessful 
party  to  the  action,  are  exceptional.-'® 

A  mortgagee  is  ordinarily  allowed  costs,  whether  plaintiff  or  de- 
fendant.^® 

Where,  however,  a  purchaser  at  a  foreclosure  sale  refuses  to  take 
title  until  the  determination  of  a  prior  suit  of  ejectment  brought 
by  the  mortgagee  it  has  been  held  proper  to  charge  the  mortgagee, 
in  case  the  suit  is  determined  against  him,  with  the  costs  of  the 
winning  party  accruing  after  the  sale.^'^ 

Where  plaintiff  succeeds  in  part  and  defendant  succeeds  in 
part,  no  costs  should  be  allowed  to  either  party  as  against  the 
other,^®  though  in  some  cases  costs  may  be  apportioned.'® 

Where  a  mortgagor  or  any  other  party  to  the  action  unreason- 

11  Taylor  v.  Root,  48  IST.  Y.  687.  48;   Vroom  v.  Ditmas,  4  Paige,  526. 

12  Morris  v.  Wheeler,  45  N.  Y.  See  also  Litthauer  v.  Eoyle,  17  N.  J. 
708.  Eq.  40. 

ISMacKenna     v.     Fidelity     Trust  17  Sand  v.   Church,   32   App.   Div. 

Co.,  184  N.  Y.  411;  77  N.  E.  721.  139;  52  N.  Y.  Supp.  854;  27  Civ.  Pro. 

14  House  V.  Eisenlord,  30  Hun,  90.  405;   6  Ann.  Cas.  46. 

15  Garr  v.  Bright,  1  Barb.  Ch.  157.'  18  Law  v  McDonald,  9  Hun,  23. 

16  Benedict  v.  Oilman,  4  Paige,  19  Sternbaeh  v.  Friedman,  75  App. 
58;   Slee  v.  Manhattan  Co.,  1  Paige,  Div.  419;  78  N.  Y.  Supp.  318. 
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ably  defends,  he  raay  be  charged  personally  with  the  costs  for 
the  benefit  of  those  entitled  to  the  surplus,^"  as  may  also  a  sub- 
sequent mortgagee  claiming  under  a  mortgage  which  is  found  to 
be  fraudulent.^^ 

So,  also,  a  plaintiff  who  improperly  impleads  the  purchaser 
under  the  foreclosure  of  a  prior  mortgage,  alleging  that  he  is 
a  junior  incumbrancer,  may  be  charged  with  the  costs  of  such 
defendant.  ^^ 

Where  except  for  the  amount  claimed  an  action  would  have 
laid  in  the  City  Court  of  the  City  of  New  York  or  in  the  County 
Court  of  Kings  County  in  which  personal  service  could  have 
been  made,  and  the  amount  recovered  by  the  plaintiff  is  less  than 
five  hundred  dollars,  it  is  held  that  no  allowance  will  be  made  to 
him  for  costs  or  disbursements  under  subdivision  5  of  section 
3228  of  the  Code.^^ 

The  court  may  be  controlled  by  an  agreement  with  the  plain- 
tiff in  respect  to  the  amount  which  will  be  allowed.  ^^ 

§  966.  Two  foreclosures  against  the  same  property. — ^Where  there 
are  two  separate  mortgages  on  the  same  property,  and  an  action 
to  foreclose  is  commenced  by  the  holder  of  the  first  mortgage 
against  the  holder  of  the  second  mortgage,  and  all  junior  incum- 
brancers, an  action  subsequently  commenced  to  foreclose  the 
second  mortgage,  would,  in  general,  be  both  unnecessary  and  im- 
proper, and  in  a  case  where  both  of  such  actions  were  commenced 
by  the  same  solicitor,  he  was  compelled  to  elect  in  which  action 
he  would  take  his  decree,  in  order  that  the  owners  of  the  equity 
of  redemption  should  be  charged  with  only  one  bill  of  costs. ^^  The 
principle  of  the  decision  is,  that  where  an  action  is  unnecessarily 
commenced,  and  where  the  relief  prayed  for  might  be  obtained 
on  motion  in  an  action  already  pending,  the  plaintiff  will  not  be 
entitled  to  costs.^®     In  a  case  where  the  second  mortgagee  could 

20  Jones   v.    Phelps,    2    Barb.    Ch.  271;   65  N.  Y.  Supp.  830.     See  Bow- 

440;   Barnard  v.  Bruce,  21  How.  Pr.  ery  Bank  v.  Hart,  77  App.  Div.  121; 

360.  79  N.  Y.  Supp.  46,  rev'g  37  Misc.  E. 

aiBemus   v.   Thrall,    35    Misc.   R.  412;   75  N.  Y.  Supp.  781. 
137;  70  N.  Y.  Supp.  463.  25  Wendell    v.    Wendell,    3    Paige, 

22  Salmon  v.  Allen,  11  Hun,  29.  509;  Roosevelt  v.  EUithorp,  10  Paige, 

23  Ponce     De     Leon    v.     Brooklyn  415. 

Heights  E.  R.  Co.,  125  App.  Div.  752;  26  De   La   Vergne  v.   Evertson,    1 

110  N.  Y.  Supp.  571.  I*aige,  181. 

24  Kunath  v.  Bremer,  53  App.  Div. 
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not  procure  the  satisfaction  of  his  mortgage  under  the  action 
already  pending,  as  where  a  judgment  of  foreclosure  upon  the 
first  mortgage  had  been  stayed  by  appeal,  the  principle  would 
not  apply.^^ 

§  967.  Notice  of  no  personal  claim  as  affecting  right  to  costs. — 
A  person  unnecessarily  or  improperly  joined  as  a  defendant,  who 
is  served  with  a  notice  of  no  personal  claim,  and  who  unreason- 
ably defends,  will  not  be  awarded  costs.^^ 

The  failure  to  serve  a  notice  of  no  personal  claim  under  sec- 
tion 42i3  of  the  Code  of  Civil  Procedure,  does  not  deprive  the 
court  in  equity  cases  of  the  power  to  award  costs  against  a  de- 
fendant who  unreasonably  defends.  It  is  not  necessary  to  serve 
such  a  notice,^®  and  the  defendant  who  receives  a  copy  of  the  com- 
plaint is  more  fully  informed  of  the  nature  and  object  of  the 
action  than  he  would  be  from  a  mere  abstract  such  as  the  notice 
under  the  statute  is.^'^ 

Prior  to  the  framing  of  the  133d  rule  of  the  Court  of  Chancery, 
a  subsequent  mortgagee  or  judgment  creditor  who,  being  m^de 
a  party  defendant,  answered  and  disclaimed  any  interest,  was 
entitled  to  costs,  to  be  paid  out  of  the  fund  if  that  were  sufficient, 
but  by  the  plaintiff  if  it  were  insufficient,  on  the  ground  that 
such  defendant  should  be  called  upon  before  suit  brought,  and 
requested  to  release,  or  otherwise  disclaim.  ^^  But  this  was 
changed  by  the  133d  rule,  which  was  known  ac  Chancellor  San- 
poed's  rule.  Under  this  rule  a  complainant  was  allowed  to  serve 
with  the  subpoena  a  notice  of  the  object  of  the  action  and  of  no 
personal  claim.  If  the  defendant  on  whom  such  notice  had  been 
served  appeared  and  disclaimed,  he  could  not  recover  costs,  but 
was  required  to  pay  costs  to  the  complainant;  and  if  the  com- 
plainant neglected  to  serve  such  notice,  by  reason  whereof  a  de- 
fendant was  put  to  unnecesasry  costs  in  employing  a  solicitor 
to  defend  the  suit,  such  costs  might  be  charged  personally  on  the 
complainant  in  the  discretion  of  the  court.®^  The  object  of  this 
rule  was  to  relieve  the  complainants,  in  mortgage  cases,  from  the 

27  See  Bache  v.  Pureell,  6  Hun,  30  O'Hara  v.  Brophy,  24  How.  Pr. 
518,  affi'd  51  How.  Pr.  270.  379. 

28  Barker  v.  Burton,  67  Barb.  31  Catlin  v.  Harned,  3  Johns.  Ch. 
458;  Adams  v.  Myers,  61  Wis.  385;  61;  Titus  v.  Velie,  6  Johns.  Ch.  435. 
21  N.  W.  250.  32  Rules  of  N.  Y.  Court  of  Chan- 

29  Gallagher  v.  Egan,  2  Sandf.  eery,  pp.  102,  103;  note  to  Jay  v. 
742.  Ensign,  9  Paige,  231. 
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expense  of  unnecessary  disclaimers,  put  in  by  defendants  who 
were  merely  formal  parties  to  the  suit,  and  against  whom  no 
personal  decree  was  sought.  To  entitle  a  defendant  to  costs  under 
the  rule,  where  he  appeared  by  a  solicitor  but  did  not  disclaim, 
he  was  required  to  satisfy  the  court  that  he  had  been  misled  as 
to  the  object  of  the  suit  and  the  relief  sought  against  him,  in 
consequence  of  the  neglect  of  the  complainant  to  give  the  usual 
notice;  and  that  his  sole  object  in  employing  a  solicitor  was  to 
protect  himself  or  his  property  from  an  unjust  claim  which  he 
supposed  that  the  complainant  might  have  made  against  him  in 
the  bill.3* 

§  968.  When,  costs  are  payable  out  of  the  fund If  the  circum- 
stances of  the  ease  require  it,  the  court  may  direct  that  the  costs 
be  paid  out  of  any  moneys  in  the  custody  of  the  court  belong- 
ing to  any  of  the  parties  litigant  and  subject  to  the  lien  of  the 
mortgage.** 

A  prior  mortgagee,  if  made  a  party  for  the  purpose  of  having 
the  amount  of  his  claim  ascertained,  is  entitled  to  his  costs,  to 
be  paid  out  of  the  fund,  or  by  the  plaintiff  personally  if  the 
answer  was  unreasonably  called  for  by  him.*^ 

A  party  who  is  improperly  joined  as  a  defendant  may  have 
costs  adjudged  in  his  favor  against  the  plaintiff  personally,*®  but 
such  costs  should  not  be  paid  out  of  the  fund.*^ 

Where,  upon  the  trial  by  the  court  of  an  action  to  foreclose 
a  mortgage,  the  complaint  is  directed  to  be  dismissed,  as  to  some 
of  the  defendants,  "  with  twenty-five  dollars  costs,"  this  means 
that  these  costs  are  to  be  paid  by  the  plaintiff,  and  the  clerk  has 
no  authority  to  enter  a  judgment  directing  them  to  be  paid  out 
of  the  proceeds  of  the  sale.*® 

A  referee  to  sell  is  bound  to  take  notice  of  a  writing  at  the 
end  of  a  foreclosure  decree  and  above  the  initial  signature  of  the 
justice  which  directs  an  allowance  of  costs  to  a  party.** 

33  Jay  v.  Ensign,  9  Paige,  230.  Chamberlain    v.    Dempsey,    36   N.   Y. 

34  Bushwick      Savings      Bank      v.       144,   147. 

Traum,  26  App.  Div.  532;   50  N.  Y.  36  Millandon      v.      Brugiere,      11 

Supp.  452,   affi'd   158   N.  Y.   668;    52  Paige,  163. 

N.  E.  1123;  Falkner  v.  Printing  Co.,  37  Nelson  v.  Montgomery,   1  Edw. 

74  Ala.  359.  657. 

35  Boyd  v.  Dodge,  10  Paige,  42;  38  Rosa  v.  Jenkins,  31  Hun,  384. 
Mayer  v.  Salisbury,  1  Barb.  Ch.  546;  39  Seitz  v.  Schrell,  30  App.  Div. 
Jonea   V.   Phelps,   2    Barb.    Ch.    440;  211;  51  N.  Y.  Supp.  608. 
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A  tender  after  suit  brought  and  without  a  tender  of  costs,  and 
without  an  order  permitting  a  tender  without  costs,  does  not  con- 
stitute a  defense.  *° 

But,  although  a  tender  of  taxes  and  costs  was  made  in  the 
form  of  a  certified  check,  it  is  held  that  a  plaintiff  in  foreclosure 
proceedings  cannot  take  advantage  of  the  fact  that  money  was 
not  tendered,  if  it  did  not  refuse  the  tender  upon  the  ground.*^ 

§  969.  Tender  after  action  brought  and  before  judgment. — If  the 

defendant  wishes  to  pay  the  mortgage  debt  after  the  commence- 
ment of  the  action  to  foreclose,  he  cannot  then  either  make  or 
plead  a  tender,  for  a  tender  is  incomplete  without  including  in  it 
all  the  costs,  and  the  right  to  costs  is  not  absolute,  but  depends 
upon  the  discretion  of  the  eourt.*^  The  statute  allowing  a  de- 
fendant to  tender  to  the  plaintiff  or  his  attorney  an  amount  suffi- 
cient to  satisfy  the  demand  with  costs  to  the  time  of  tender,  and 
providing  that  if  it  shall  appear  on  the  trial  that  the  amount  so 
tendered  was  sufficient  to  pay  the  demand  and  costs,  the  plaintiff 
should  not  be-  entitled  to  costs  subsequent  to  the  tender,  is  con- 
fined to  actions  at  law,  and  does  not  affect  actions  for  the  fore- 
closure of  mortgages.*^ 

In  an  action  of  foreclosure,  where  tender  is  made  before  judg- 
ment, if  the  parties  do  not  voluntarily  adjust  the  costs,  either 
party  may  apply  to  the  court  for  that  purpose.**     But  before  do- 

40  Eaton  v.   Wells,  82   N.  Y.  576,  insufficient,  as  plaintiff  was  entitled 

affi'g    22    Hun,     123.     In     this    case  to  costs;  that  the  plaintiff  was  there- 

the     defendant     in     foreclosure     set  fore   entitled   to   judgment   and   that 

up    in    his    answer    a    tender    subse-  motion   for   judgment   on   the   plead- 

quent   to   the    commencement   of   the  ings  was  properly  granted, 

action,    of    a    sum    stated    "in    pay-  41  Germania  Life  Ins.  Co.  v.  Pot- 

ment     of     the     mortgage     debt     evi-  ter,    124   App.   Div.   814;    109   N.   Y. 

denced  and  secured  by  the  bond  and  Supp.  435,  rev'g  57  Misc.  E.  204;  107 

mortgage."     The    amount    so    alleged  N.  Y.  Supp.  912. 

to  have  been  tendered  was  more  than  42  Bartow   v.    Cleveland,    16   How. 

the  amount  claimed  in  the  complaint  Pr.  364;  7  Abb.  339;  Pratt  v.  Rams- 

to  be  due  and  payable,  with  interest  dell,  16  How.  59;  Thurston  v.  Marsh, 

up  to  the  time  of  the  tender.     There  14  How.  Pr.  572;  5  Abb.  389;  Lewis 

was  no  averment  of  tender  of  costs  v.  Robinson,  78  App.  Div.  579;  79  N. 

or  order  for  the  tender   of  the   debt  Y.  Supp.  607;  12  Ann.  Cas.  340. 

without  costs.    The  court  decided  on  43  Code  of  Civ.  Pro.  §  731 ;  N.  Y. 

appeal  that  by  the  pleadings,   if  the  Fire  &  Marine  Ins.  Co.  v.  Burrell,  9 

plaintiff  and  the  court  chose  to  take  How.  Pr.  398. 

the  averments  of  the  answer  as  true,  44  Pratt  v.  Ramsdell,  16  How.  Pr. 

there  was  no  issue  of  fact  to  be  59 ;  Bartow  v.  Cleveland,  16  How.  Pr. 
tried,  but  that  the  tender  alleged  was 
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ing  this  it  would  be  prudent  for  the  defendant  to  offer  to  pay 
the  amount  due  upon  the  mortgage,  and  such  costs  as  he  may  think 
proper,  and  upon  refusal  to  accept  the  amount,  he  may  apply 
to  the  court  for  leave  to  pay  the  amount  due,  and  such  costs  as 
the  court  may  in  its  discretion  allow.  The  court  will  entertain  the 
application  and  permit  the  payment,  fixing  the  costs,  and  upon 
the  payment  being  made  will  order  a  discontinuance  or  stay  of 
the  action  as  may  be  just.*^ 

When  costs  are  allowed,  the  items  are  those  which  are  specified 
by  the  statute,*^  and,  in  general,  those  items  are  the  only  ones 
which  will  be  imposed.  But  if  the  court  shall  be  of  opinion  that 
the  circumstances  of  the  case  demand  it,  the  plaintiff  may  be 
permitted  to  take  judgment,  notwithstanding  the  tender,  and  thus 
become  entitled  to  the  additional  allowance  under  section  3252 
of  the  Code  of  Civil  Procedure;  or  if  the  equities  of  the  case 
require  it,  the  court  may  refuse  costs  to  the  plaintiff,  or  even 
award  them  to  the  defendant.  *'' 

Where  foreclosure  proceedings  have  been  commenced  against 
several  persons  owning  real  estate  as  tenants  in  common  and 
during  their  pendency  one  of  such  owners,  or  a  person  repre- 
senting him  to  the  knowledge  of  the  plaintiff,  tenders  to  the  latter 
the  amount  of  principal  and  interest  due  upon  the  mortgage  and 
the  costs  if  he  will  execute  and  deliver  to  such  person  an  assign- 
ment of  the  mortgage,  it  is  proper  to  order  an  assignment  to  be 
made  upon  certain  terms  and  conditions.*^ 

An  averment  of  tender  admits  the  cause  of  action  stated  in 
the  complaint  to  the  amount  tendered.  The  defendant  is  bound 
by  the  averment  and  the  plaintiff  or  the  court  may  accept  it 
as  an  admission  establishing  the  fact  that  a  tender  was  made.*^ 

§  970.  Offer  of  judgment  in  foreclosure  cases. — It  was  held  in 
Stevens  v.  Veriane  (2  Lans.  90),  that  the  same  reasons  which 
prevent  a  valid  tender  from  being  made  after  the  commencement 

364;  7  Abb.  339;  Morris  v.  Wheeler,  48  Simonson    v.    Lanck,    105    App. 

45  N.  Y.  708;   Stevens  v.  Veriane,  2  Div.  82;  93  N.  Y.  Supp.  965. 

Lans.  90.  49  Eaton  v.   Wells,   82  N.  Y.  576, 

45  Bartow  v.  Cleveland,  16  How.  affi'g  22  Hun,  123,  citing  Johnston  v. 
Pr.  364;  7  Abb.  339.  Columbian    Ins.    Co.,    7    Johns.    315; 

46  Code  of  Civ.  Pro.  §  3251.  Spalding    v.     Vandercook,    2    Wend. 

47  Pratt  v.  Ramsdell,  16  How.  Pr.  431;  Roosevelt  v.  New  York  &  H. 
59,  61;  Bartow  v.  Cleveland,  16  How.  E.  E.,  45  Barb.  554. 

Pr.  364;  7  Abb.  339. 
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of  a  foreclosure  suit,  would  also  prevent  an  offer  of  judgment 
under  section  738  of  the  Code,  from  limiting  the  amount  of  costs 
which  the  plaintiff  may  recover.  But  the  Court  of  Appeals  took 
a  different  view  in  Bathgate  v.  Hashin  (63  IST.  Y.  261,  rev'g  s.  c. 
5  Daly,  361),  and  held  that  such  an  offer  would  have  the  same 
effect  in  an  action  to  foreclose  a  mortgage  as  in  any  other  action.^* 

§  97.1.  Additional  allowance  awarded  as  part  of  the  costs  under 
the  Code. — ^Where  an  action  is  brought  to  foreclose  a  mortgage 
upon  real  property,  the  plaintiff,  if  a  final  judgment  is  rendered 
in  his  favor  and  he  recovers  costs,  is  entitled  to  recover,  in  ad- 
dition to  the  costs  prescribed  for  actions  in  general,  the  following 
percentages,  to  be  estimated  upon  the  amount  found  to  be  due 
upon  the  mortgage:  Upon  a  sum  not  exceeding  $200,  ten  per 
centum;  upon  an  additional  sum  not  exceeding  $400,  five  per 
centum;  and  upon  an  additional  sum  not  exceeding  $1,000,  two 
per  centum.  Where  such  an  action  is  settled  before  judgment 
the  plaintiff  is  entitled  to  a  percentage  upon  the  amount  paid  or 
secured  upon  the  settlement  at  one-half  of  those  rates.  In  an 
action  to  foreclose  a  mortgage  upon  real  property  where  a  part 
of  the  mortgage  debt  is  not  due,  if  the  final  judgment  directs 
the  sale  of  the  whole  property,  as  prescribed  in  section  1637  of 
the  Code  of  Civil  Procedure,  on  the  ground  that  it  appears 
that  the  mortgaged  property  is  so  circumstanced  that  a  sale  of  the. 
whole  will  be  most  beneficial  to  the  parties,  the  percentages  above 
specified  must  be  computed  upon  the  whole  sum  unpaid  upon 
the  mortgage.  But  if  it  directs  the  sale  of  a  part  only,  as  pre- 
scribed in  section  1636  of  the  Code  of  Civil  Procedure,  on  the 
ground  that  the  mortgage  debt  is  not  all  due,  and  the  mortgaged 
property  is  so  circumstanced  that  it  can  be  sold  in  parcels  with- 
out injury  to  the  interests  of  the  parties,  the  said  percentages 
must  be  computed  upon  the  sum  actually  due;  and  if  the  court 
thereafter  grants  an  order  directing  the  sale  of  the  remainder, 
or  a  part  thereof,  the  percentages  must  be  computed  upon  the 
amount  then  due;  but  the  aggregate  of  the  percentages  shall  not 
exceed  the  sum  which  would  have  been  allowed  if  the  entire  sum 

50  An  offer  of  judgment  in  a  fore-  closure  case  on  right  to  extra  allow- 

closure  suit  held  not  sufficient.     Pen-  ance    under    former    Code,    Astor    v. 

field  V.  James,  56  N.  Y.  659.     See  aa  Palache,  49  How.  Pr.  231. 
to  effect  of  offer  of  judgment  in  fore- 
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secured  by  the  mortgage  had  been  due  when  final  judgment  was 
rendered.®^ 

Under  this  provision  the  plaintiff,  who  is  awarded  costs,  may 
tax  percentages  up  to  $60,  if  the  mortgage  debt  amounts  to  $1,600 
or  more,  and  his  right  to  such  percentages  does  not  depend  upon 
any  discretion  of  the  court  other  than  the  discretion  which  might 
grant  or  refuse  him  costs  in  the  action.  The  percentages  are 
taxable  just  as  any  other  item  of  costs  is  taxable.^^  These  per- 
centages can  be  given  only  to  the  plaintiff,  and  a  defendant  cannot 
be  awarded  them  under  any  circumstances.^^ 

§  972.  Discretionary  additional  allowance It  is  also  provided 

by  section  3253  of  the  Code  of  Civil  Procedure  as  follows: 

"  In  an  action  brought  to  foreclose  a  mortgage  upon  real 
property  or  for  the  partition  of  real  property,  or  in  a  difficult 
and  extraordinary  case,  (where  a  defense  has  been  interposed  in 
an  action),  or,  except  in  the  first  and  second  judicial  districts, 
in  a  special  proceeding  by  certiorari  to  review  an  assessment 
under  article  thirteen  of  the  tax  law,  and  the  acts  amending  the 
same,  the  court  may  also,  in  its  discretion,  award  to  any  party 
a  further  sum,  as  follows: 

1.  In  an  action  to  foreclose  a  mortgage,  a  sum  not  exceeding 
two  and  one-half  per  centum  upon  the  sum  due,  or  claimed  to 
be  due  upon  the  mortgage,  or  the  aggregate  sum  of  two  hundred 
dollars. 

2.  In  any  action,  or  special  proceeding,  specified  in  this  action 
where  a  defense  has  been  interposed,  or  in  an  action  for  the 
partition  of  real  property,  a  sum  not  execeeding  five  per  centum 
upon  the  sum  recovered  or  claimed,  or  the  value  of  the  subject 
matter  involved." 

By  decisions  under  the  present  form  of  the  statute  additional 
allowances  in  actions  to  foreclose  a  mortgage  may  be  granted  to 
an  amount  not  exceeding  five  per  centum  of  the  amount  involved, 
whether  or  not  that  amount  exceeds  two  hundred  dollars."*  And 
decisions  under  earlier  forms  are  superceded."" 

51  Code  of  Civ.  Pro.  §  3252.  v.   Long  Island  City  &  Newtown  R. 

52  Hunt  V.  Middlebrook,  14  How.  E.  Co.,  85  App.  Div.  36;  82  N.  Y. 
Pr.  300.  Supp.   644.     See  Warren  v.  Warren, 

53  Williams  v.  Hernon,  13  Abb.  203  N.  Y.  250;  MacParlane  v. 
297;  Downing  v.  Marshall,  37  N.  Y.  Brower,  63  Mise.  R.  183;  116  N.  Y. 
380,  385.  Supp.   34. 

54  Long  Island  Loan  &  Trust  Co.  55  See  Hunt  v.  Chapman,  62  N.  Y. 
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In  an  action  to  foreclose  the  lien  of  a  vendee  under  an  executory 
contract  for  the  sale  of  land,  for  a  portion  of  the  purchase  price 
paid  by  him,  or  for  sums  expended  in  improvements,  the  extra 
allowance  should  be  limited  to  five  per  cent,  upon  the  sum  sought 
to  be  recovered,  and  should  not  be  figured  on  the  agreed  pur- 
chase price.^® 

Where  the  defendants  are  in  default  for  failure  to  answer,  a 
motion  property  noticed  for  final  judgment,  brings  up  all  ques- 
tions as  to  every  matter  proper  to  be  inserted  in  the  judgment, 
and  the  court  may  thereupon,  without  the  service  of  a  special 
notice  of  motion  therefor,  grant  the  extra  allowance,  provided  for 
in  section  3253  of  the  Oode.®^ 

But  a  further  notice  of  an  application  therefor  is  held  not  to  be 
required  where  the  notice  of  the  application  for  judgment  is 
sufficiently  broad  and  has  been  served  upon  the  defendants  who 
have  appeared  in  the  action.^® 

It  is  also  decided  that  the  attorney  for  the  defeated  party 
is  not  entitled  to  notice  of  a  motion  for  an  extra  allowance  where 
such  motion  was  made  before  the  judge  who  tried  the  case  and 
on  the  day  following  the  trial.'* 

§  973.  The  Code  contemplates  but  one  allowance,  and  that  only 
upon  final  judgment.  An  additional  allowance  after  it  is 
properly  granted  becomes  a  part  of  the  costs  of  the  action  which 
the  successful  party  is  entitled  to  recover.  The  test  must  be  that 
the  action  has  terminated  in  such  form  that  the  successful  party 
can  lawfully  claim  the  payment  of  the  costs  on  such  termination, 
and  enforce  their  payment.  An  additional  allowance  cannot 
therefore  be  granted  upon  sustaining  or  overruling  a  demurrer 
with  leave  to  answer  over  on  payment  of  costs,  but  only,  if  at  all, 
when  the  final  judgment  is  pronounced  that  unconditionally  ter- 
minates the  action  and  fixes  the  right  of  the  successful  party  to 
tax  his  costs  absolutely  under  the  Code.^" 

333;   Eosa  v.  Jenkins,  31   Hun,  384;  59  Mantner   v.    Pike,    32   Misc.   R. 

O'Neil  V.  Gray,  39  Hun,  566.  500;  66  N.  Y.  Supp.  387. 

56  Occidental  Realty  Co.  v.  Pal-  60  De  Stuckle  v.  Tehuantepec  R. 
mer,  117  App.  Div.  505;  102  N.  Y.  R.  Co.,  30  Hun,  34;  McDonald  v. 
Supp.  588,  affi'd  102  N.  Y.  648.  Mallory,  46  N".  Y.  Super.  Ct.    ( 14  J. 

57  Walsh  V.  Weidenfeld,  3  Daly,  &  S. )  58 ;  Hackett  v.  Equitable  Life 
334.  Assur.   Soc,  30  Misc.  R.  530;    63  N. 

58  Badger  v.  Johnston,  106  App.  Y.  Supp.  853,  affi'd  50  App.  Div. 
Div.  237;  94  N.  Y.  Supp.  421.  266;  63  N.  Y.  Supp.  1092.     See  Was- 
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By  rule  45,  it  is  required  that  applications  for  an  additional 
allowance  can  only  be  made  to  the  court  before  which  the  trial 
is  had,  or  the  judgment  rendered,  and  shall  in  all  cases  be  made 
before  final  costs  are  adjusted.®^ 

A  taxation  of  costs  inadvertently  procured  by  a  party,  may  be 
set  aside  to  enable  him  to  apply  for  an  additional  allowance.®^ 

No  additional  allowance  can  be  granted  after  the  amount  due 
on  the  mortgage,  and  a  sum  adjusted  for  costs,  have  been  paid.^* 

An  additional  allowance  may  be  given  in  a  foreclosure  suit, 
where  tender  has  been  made  before  judgment,  of  the  amount  due, 
with  interest  and  costs  to  the  time  of  making  the  tender,  since 
the  additional  allowance  is  not  in  the  nature  of  costs  incurred 
subsequent  to  the  tender.®* 

A  voluntary  payment  on  a  settlement  of  a  mortgage  foreclosure 
of  a  sum  not  exceeding  two  and  one-half  per  cent,  of  the  amount 
due,  by  way  of  additional  allowance,  although  such  allowance 
has  never  been  made  by  the  court,  and  the  payment  is  made  under 
protest,  cannot  be  recovered  back.^^ 

The  burden  is  on  a  plaintiff  who  claims  costs  in  excess  of 
$200  under  section  3252  of  the  Code  as  amended  by  chapter 
61  of  the  Laws  of  1898,  to  show  that  the  action  was  difSeult 
and  extraordinary.  If  this  is  not  established  costs  in  excess  of 
such  sum  will  not  be  allowed.®^ 

§  974.  Amount  of  costs  in  judgment  by  default. — In  a  foreclosure 
case,  where  judgment  is  taken  by  default,  the  plaintiff  is  entitled, 
on  application  for  judgment,  to  $25 ;  for  each  defendant  served 
with  process,  not  exceeding  ten  defendants,  $2;  for  each  de- 
fendant exceeding  ten  defendants,  $1 ;  for  attending  and  taking 
deposition  of  a  witness,  conditionally,  or  to  perpetuate  his  testi- 
mony, $10 ;  for  drawing  interrogatories  to  annex  to  a  commis- 

son  v.  Hoff,  27  Misc.  R.  55;   57  N.  63  Lockman  v.  Ellis,  58  How.  Pr. 

Y.  Supp.  953,  holding  that  court  on  100. 

final  judgment  may  so  provide  where  64  N.  Y.  Fire  &  Marine  Insurance 

not    allowed    in    interlocutory    judg-  Co.  v.  Burrell,  9  How.  Pr.  398. 

ment.  65  Bliss  v.   Wallis,   3  How.   N.   S. 

61  See  Wilber  v.  Williams,  4  App.  325. 

Div.  446;   38  N.  Y.  Supp.  893;  Toch  66  Eiesgo     v.     Glengariffe     Realty 

V.  Toch,  9  App.  Div.  501;   41  N.  Y.       Co.,    114   App.    Div.    172;    99   N.   Y. 
Supp.  353.  Supp.  592. 

62  Dietz  v.  Parish,  43  N.  Y.  Super. 
(9  J.  &  S.)   87. 
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sion  for  taking  testimony,  $10 ;  for  attending  examination  of  a 
party  before  trial,  $10 ;  for  appointment  of  a  guardian  for  an 
infant  defendant  (but  only  one  in  any  one  action),  $10;  for 
procuring  an  injunction  order,  $10 ;  for  procuring  an  order  di- 
recting the  service  of  the  summons  by  publication  thereof,  or 
personally,  without  the  State,  on  one  or  more  defendants,  $10. 

The  plaintiff  is  also  entitled  to  ten  per  cent,  on  the  recovery 
for  any  amount  not  exceeding  $200',  $20;  for  any  additional 
amount  not  exceeding  $100,  five  per  cent.,  $20;  for  any  addi- 
tional amount,  not  exceeding  $1,000,  two  per  cent.,  $20: 

If  the  action  is  settled  before  judgment,  the  same  allowance 
upon  the  amount  paid  or  secured  is  to  be  allowed  at  one-half  of 
the  above  rates. 

The  clerk  is  not  authorized  to  tax  any  other  items  to  be  in- 
cluded in  a  bill  of  costs  for  the  foreclosure  of  a  mortgage  (ex- 
clusive of  disbursements)  in  case  of  default.  No  trial  fee  is 
allowed,  and  no  costs  of  motion  are  allowed,  from  the  commence- 
ment of  the  proceedings  in  the  action  to  the  entry  of  the  decree 
or  judgment.  The  services  performed  are  all  ex  parte,  and  the 
costs  and  allowances  above  provided  are  such  costs  and  allow- 
ances as  the  statute  has  provided  to  cover  the  plaintiff's  expenses 
for  the  services  performed.  If  the  services  in  any  ease  are  worth 
more  to  the  attorney  who  performs  them,  he  must  look  to  the 
party  who  employs  him. 

The  necessary  disbursements  must  be  adjusted  by  the  clerk, 
and  must  be  stated  in  detail,  and  verified  by  affidavit.  This  in- 
cludes fees  allowed  by  law  to  sheriffs,  clerks,  and  other  officers, 
witnesses'  fees,  referee's  fees,  expenses  of  publication  of  summons 
and  notice,  compensation  of  commissioners  in  taking  depositions, 
expenses  paid  for  affidavits  and  postage.^''' 

The  cost  of  obtaining  an  unofficial  search  of  title  whether  made 
by  an  individual  or  a  corporation  is  not  one  of  the  necessary 
expenses  which  are  taxable  as  costs  under  section  3256  of  the 
Code,®^  except  that  "  searches  affecting  property  situate  in  any 
county  in  which  the  office  of  county  clerk  or  register  is  a  salaried 
one,  when  made  and  certified  to  by  title  insurance,  abstract  or 
searching   companies,   organized   and   doing  business   under  the 

67  Code   Civ.   Pro.   §§    3251,   3256.  68  Equitable     Life     Ins.     Soc.     v. 

Per  NoxoN,  J.,  in  Armstrong  v.  Mur-      Hughes,  125  N.  Y.  106;  26  N.  E.  1. 
dock,  17  Alb.  L.  J.  429. 
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laws  of  this  State,  may  be  used  in  all  actions  or  special  proceed- 
ings in  which  official  searches  may  be  used,  in  place  of  and  with 
the  same  legal  affect  as  such  official  searches,  and  the  expenses 
of  searches  so  made  by  said  companies  shall  be  taxable  at  rates 
not  exceeding  the  cost  of  similar  official  searches." "' 

COSTS'    IH"    SUEPLUS    PROCEEDISrGS'. 

§  975.  The  only  costs  allowable  in  these  proceedings  are  the 

costs  of  the  motion  for  the  reference  ($10),  the  costs  of  the 
motion  to  confirm  the  report  ($10),  and  disbursements,  including 
the  fees  of  the  referee.  The  court  has  no  power  to  grant  an 
extra  allowance. ''" 

If  a  creditor  makes  claim  to  a  larger  amount  than,  upon  trial, 
is  found  to  be  owing  to  him,  or  if  he  adopts  an  unusual  and 
expensive  mode  of  procedure,  costs  may  be  refused  to  him.''^ 

Persons  failing  to  establish  their  claims  may  be  charged  with  the 
unnecessary  costs  which  have  been  incurred  by  their  litigating.''^ 
A  claimant  who  litigates  a  prior  lien  unsuccessfully,  but  in  good 
faith,  is  not  chargeable  with  costs;  but  if  he  files  exceptions,  and 
they  are  overruled,  he  must  pay  the  costs  produced  by  the  ex- 
ceptions.^* 

If  a  junior  incumbrancer  knowing,  or  having  reason  to  believe, 
that  the  previous  liens  will  exhaust  the  whole  surplus,  makes  a 
claim,  and  subjects  the  prior  incumbrancers  to  unnecessary  costs, 
he  may  be  charged  with  them;  but  if  the  claim  is  made  in  good 
faith,  upon  grounds  from  which  he  had  reason  to  believe  that 
the  prior  claim  could  not  be  sustained,  he  may  be  excused.^* 

The  widow  of  the  mortgagor  cannot  be  charged  with  costs, 
but  she  is  entitled  to  have  the  costs  of  the  proceedings,  and  her 
own  costs,  paid  out  of  the  balance  of  the  surplus  moneys  then 
in  court,  after  her  share  thereof  shall  be  set  apart. ''^ 

69  Code  Civ.  Pro.  §  3256.  72  Lawton  v.  Sager,  11  Barb.  349; 

TOMeDermott  v.  Hennessy,  9  Hun,  Bevier  v.  Schoonmaker,  29  How.  Pr. 

59;   Elwell  v.  Eobbins,  43  How.  Pr.  422. 

108;  Rensselaer  &  Saratoga  E.  E,.  v.  73  Norton    v.    Whiting,    1    Paige, 

Davis,   55   N.   Y.    145;    German   Sav-  578. 

ings  Bank  v.   Sharer,  25   Hun,   409 ;  74  Farmers'  Loan  &  Trust  Co.  v. 

Wellington  v.   Ulster  Co.   Ice   Co.,   5  Millard,  9  Paige,  620. 

Week.  Dig.  104;  Matter' of  Gibbs,  58  75  Tabele  v.  Tabele,  1  Johns.  Ch. 

How.  Pr.  502.  45. 

71  De   La   Vergne   v.   Evertson,    1 
Paige,  181. 
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The  court  cannot  be  deprived  of  its  discretion  in  the  matter 
of  costs,  by  the  stipulation  of  the  parties. '^^ 

COSTS    IN    ACTIONS    TO    IIEI>E]?M. 

§  976.  Principles  controlling. — ^As  in  othet  equitable  actionSj 
costs  in  actions  to  redeem  are  within  the  discretion  of  the  court 
or  the  referee."^  ^ 

Usually,  the  party  claiming  the  right  to  redeem  premises  from 
a  mortgage,  whether  he  is  a  plaintiff  or  defendant,  must  pay  the 
costs  of  the  proceedings,  as  well  as  the  amount  due  on  the  mort- 
gage, before  he.  can  be  permitted  to  redeem.^*  The  plaintiff, 
therefore,  will,  customarilly,  be  compelled  to  pay  costs  to  the 
defendant,  although  he  ultimately  succeeds  in  obtaining  the  relief 
prayed  for.  But  if  the  defendant  has  behaved  inequitably  or 
improperly,  he  may  be  deprived  of  or  even  compelled  to  pay 
costs.^* 

In  a  case  where  a  party  entitled  to  redeem  under  a  statute 
foreclosure,  had  tendered  the  amount  due  with  costs,  he  was  not 
charged  with  costs  on  his  subsequent  bill  to  redeem,^"  and  it  has 
also  been  held  that  a  party  entitled  to  redeem,  who  tenders  the 
whole  amount  due  before  filing  his  bill,  will  be  excused  from 
paying  the  costs  of  his  adversary  though  an  administrator.®^' 

Where  the  defendant  interposes  an  unconscientious  defense,*^  or 
is  the  cause  of  the  litigation  by  unreasonable  or  oppressive  con- 
duct, he  may  be  charged  with  costs.*^  So,  also,  if  the  mortgage 
has  actually  been  satisfied  before  the  action  to  redeem  is  com^ 
menced.** 

76  Cowen  v.  King,  54  App.  Div.  See  also  Saunders  v.  Frost,  5  Pick. 
331;   66  N.  Y.  Supp.  621.  (Mass.)   259;  16  Am.  Dec.  394;  Nay- 

77  Pratt  v.  Stiles,  17  How.  Pr.  lor  v.  Colville,  20  App.  Div.  581 ;  47 
211.  N.   Y.   Supp.  267;    Parker  v.  Austin, 

78  Benedict    v.    Oilman,    4    Paige,  15  Week.  Dig.  474. 

58;  Broekway  V.  Wells,  1  Paige,  617;  80  King  v.  Duntz,  11  Barb.  191. 

Vroom  V.  Ditmas,  4  Paige,  526;  Slee  81  Van     Buren     v.     Olmstead,     5 

V.  Manhattan  Co.,   1  Paige,  48.     See  Paige,   9. 

also     Saunders     v.     Frost,     5     Pick.  82  Slep  v.  Manhattan  Co.,  1  Paige, 

(Mass.)      259;      16     Am.     Dec.     394;  48. 

Belden  v.  Slade,  26  Hun,  635,  642.  83  Barton    v.    May,    3    Sandf.    Ch. 

79  Slee  v.  Manhattan  Co.,  1  Paige,  450. 

48;  Broekway  v.  Wells,  1  Paige,  617;  84,  Calkins  v.  Isbell,  20  N.  Y.  147. 

Vroom  V.  Ditmas,  4  Paige,  526,  535. 
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§  977.  Prior  to  the  judiciary  act  of  1847,  sales  under  the  decrees 
of  the  Court  of  Chancery  were  made  by  masters  in  chancery,  but 
the  office  of  master  in  chancery  was  abolished  by  that  act,  and, 
under  its  provisions,  the  sheriff  of  the  county  in  which  the  land 
was  to  be  sold  was  the  proper  officer  to  sell  under  a  decree  of 
foreclosure,  the  court  having  power,  under  the  Y7th  section,  when- 
ever it  was  deemed  proper,  to  appoint  a  suitable  person  to  make 
the  sale  instead  of  the  sheriff.  Where  any  controversy  had  arisen, 
or  was  likely  to  arise,  between  the  parties  as  to  the  order  in  which 
different  portions  of  thei,  premises  should  be  sold,  a  referee  was 
commonly  appointed  to  make  the  sale  instead  of  the  sheriff.* 

§  978.  Under  the  Code — By  section  1242  of  the  Code  of  Civil 
Procedure  it  is  enacted  that,  except  where  special  provision  is 

1  Knickerbacker    v.     Eggleston,     3   How.  Pr.  130. 
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otherwise  made  by  law,  real  property  adjudged  to  be  sold  must 
be  sold  in  the  county  and  borough  where  it  is  situated  by  the 
sheriff  of  the  county  or  by  a  referee,  appointed  by  the  court  for 
that  purpose,  who  must  execute  a  conveyance  to  the  purchaser. 
If  such  real  property  is  situated  partly  in  one  county  or  borough 
and  partly  in  another  and  is  so  circumstanced  that  a  sale  of  the 
whole  will  be  most  beneficial  to  the  parties,  the  court  rendering 
judgment  may  direct  in  which  county  and  borough  the  whole  of 
such  real  property  shall  be  sold. 

Where  a  referee  is  appointed  by  the  court  to  sell  real  property, 
the  court  may  provide  for  his  giving  such  security  as  the  court 
deems  just  for  the  proper  application  of  the  money  received  upon 
the  sale;  or  for  the  payment  thereof  by  the  purchaser,  directly 
to  the  person  or  persons  entitled  thereto,  or  their  attorneys.^ 

§  979.  Who  may  be  referee  and  duties  of Except  when  the 

referee  is  agreed  upon  by  a  written  stipulation,  as  provided  for  by 
section  1011  of  the  Code  of  Civil  Procedure,  no  person,  unless  he 
is  an  attorney  of  the  court  in  good  standing,  can  be  appointed  sole 
referee  for  any  purpose  in  any  pending  action  or  proceeding.  Nor 
can  any  person  be  appointed  a  referee  who  is  the  partner  or  clerk 
of  the  attorney  or  counsel  of  the  party  in  whose  behalf  the  appli- 
cation for  such  appointment  is  made,  or  who  is  in  any  way  con- 
nected in  business  with  such  attorney  or  counsel,  or  who  occupies 
the  same  oiHce  with  such  attorney  or  counsel.* 

All  moneys  received  by  a  referee  appointed  to  sell  real  property 
shall  be  forthwith  deposited  by  the  referee  in  his  own  namp  as 
referee  in  a  bank  or  trust  company  authorized  to  receive  on  de- 
posit court  funds ;  and  if  there  be  no  such  depository  in  the  city 
or  town  in  which  the  referee  resides,  then  he  shall  deposit  such 
moneys  forthwith  in  a  depository  located  in  an  adjoining  city  oi 
town,  or  with  the  County  Treasurer  of  the  county  in  which  the 
action  or  special  proceeding  is  pending;  and  such  moneys  so 
deposited  shall  not  be  withdrawn,  except  upon  order  of  the  court. 

ISTo  person  holding  the  office  of  clerk,  deputy  clerk,  special 
deputy  clerk,  or  assistant  in  the  clerk's  office  of  a  court  of  record, 
within  the  county  of  ISTew  York,  can  be  appointed  a  referee  ex- 
cept by  the  written  consent  of  all  the  parties  to  the  action  other 
than  parties  in  default  for  failure  to  appear  or  plead.* 

2  Code  of  Civ.  Pro.  §   1243.  3  Rule  79.  4  Judiciary  Law  §  251. 
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By  the  61st  General  Rule  of  Practice  the  sale  is  also  required 
to  be  made  by  the  sheriff  of  the  county  or  a  referee,  and  it  is 
also  provided  that  the  referee  to  be  appointed  in  foreclosure  cases, 
to  compute  the  amount  due  or  to  sell  mortgaged  premises,  shall  be 
selected  by  the  court,  and  the  court  shall  not  appoint  as  such 
referee  a  person  nominated  by  the  party  to  the  action  or  his 
counsel. 

The  lax  enforcement  of  this  rule  has  been  commented  upon.* 
The  final  judgment  may  provide  for  the  appointment  of  a  referee 
where  the  interlocutory  judgment  fails  to  so  provide.® 

§  980.  The  sale  must  be  made  by  the  officer  designated,  or  it  will 
be  void.  A  sale  which  was  directed  to  be  made  by  a  master  in 
chancery  residing  in  New  York,  having  been  made  by  a  master 
residing  in  Brooklyn,  was  set  aside,  though  the  purchaser  had 
taken  his  deed.'^  A  sale  by  a  person  deputed  by  the  officer  au- 
thorized to  make  the  sale,  in  his  absence,  would  be  irregular,* 
though  this  would  not  apply  to  the  sheriff,  who  may  lawfully  act 
by  his  under-sheriff  and  deputies. 

An  auctioneer  may  act  for  the  officer  in  his  presence,®  and  if 
the  sale  is  made  in  his  absence  a  deed  executed  by  him  to  the 
purchaser  is  voidable  only  and  not  void.^* 

Where  a  decree  of  foreclosure  provides  for  a  sale  by  the  sheriff, 
it  should  be  made  by  the  sheriff  in  office  when  the  publication 
of  the  notice  of  sale  is  commenced,  though  he  goes  out  of  office 
before  the  sale  takes  place.  •'^ 

§  981.  Publication  and  posting  of  the  notice  of  sale By  section 

1678  of  the  Code  of  Civil  Procedure  it  is  provided  that  notice 
of  a  sale  in  an  action  relating  to  real  property  must  be  given  by 
the  officer  making  it,  as  prescribed  by  section  1434  of  the  Code, 
for  the  sale  by  a  sheriff  of  real  property  by  virtue  of  an  execution, 
unless  the  property  is  situated  wholly  or  partly  in  a  city  in  which 
a  daily,  semi-weekly  or  tri-weekly  newspaper  is  published,  and, 

5  Finn  v.  Smith,  45  Misc.  R.  240;  9  Blossom   v.   E.    R.    Co.,   3    Wall. 

92  N.  Y.  Supp.   168.  (U.  S.)    205. 

eWasson  v.  Hoflf,  27  Misc.  R.  55;  10  Meyer  v.  Bishop,  27  N.  J.  Eq. 

57  N.  Y.  Supp.  195.  141;    Meyer   v.   Patterson,   28   N.   J. 

7  Yates  v.   Woodruff,  4  Edw.   700.  Eq.  249. 

SHeyer   v.   Deavea,   2   Johns.   Ch.  11  Union   Dime   Savings  Inst'n  v. 

154.  Andariese,     19    Hun,    310,    affi'd    83 

N.  Y.  174;  23  Alb.  L.  J.  115. 
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in  that  case,  by  publishing  notice  of  the  sale  in  such  a  daily,  semi- 
weekly  or  tri-weekly  paper,  at  least  twice  in  each  week  for  three 
successive  weeks,  or  in  a  weekly  paper  published  in  a  city,  once  in 
each  of  the  six  weeks,  immediately  preceding  the  sale,  or  in  the 
counties  of  New  York  and  Kings  in  two  such  daily  papers.  If 
the  officer  appointed  to  make  such  sale  does  not  appear  at  the 
time  and  place  where  such  sale  has  been  advertised  to  take  place, 
then  in  that  case  the  attorney  for  the  plaintiff  may  postpone  or 
adjourn  such  sale,  not  to  exceed  four  weeks,  during  which  time 
such  attorney  may  make  application  to  the  court  to  have  another 
person  appointed  to  make  such  sale.  Notice  of  the  postponement 
of  the  sale  must  be  published  in  the  paper  or  papers  wherein  the 
notice  of  sale  was  published.  The  terms  of  the  sale  must  be  made 
known  at  the  sale,  and  if  the  property,  or  any  part  thereof,  is  to 
be  sold  subject  to  the  right  of  dower,  charge  or  lien,  that  fact 
must  be  declared  at  the  time  of  the  sale.  If  the  property  con- 
sists of  two  or  more  distinct  buildings,  farms  or  lots  they  shall 
be  sold  separately,  unless  otherwise  ordered  by  the  court;  and 
provided,  further,  that  where  two  or  more  buildings  are  situated 
on  the  same  city  lot,  they  be  sold  together. 

Section  1434,  above  referred  to,  requires  the  sheriff  who  sells 
property  by  virtue  of  an  execution,  previously  to  give  public  notice 
of  the  time  and  place  of  sale  as  follows : 

1.  A  vsrritten  or  printed  notice  thereof  must  be  conspicuously 
fastened  up,  at  least  forty-two  days  before  the  sale,  in  three  pub- 
lic places,  in  the  town  or  city  where  the  sale  is  to  take  place,  and 
also  in  three  public  places  in  the  town  or  city  where  the  property 
is  situated,  if  the  sale  is  to  take  place  5n  another  town  or  city. 

2.  A  copy  of  the  notice  must  be  published,  at  least  once  in  each 
of  the  six  weeks  iramediately  preceding  the  sale,  in  a  newspaper 
published  in  the  county,  or  published  in  an  incorporated  village, 
a  part  of  which  is  within  the  county;  if  there  is  a  newspaper 
published  in  such  county  or  village;  or,  if  there  is  none,  in  the 
newspaper  printed  at  Albany,  in  which  legal  notices  are  required 
to  be  published.  ^^ 

In  each  of  such  notices  the  real  property  to  be  sold  must  be 
described  with  common  certainty,  by  setting  forth  the  name  of 
the  township  or  tract,  and  the  number  of  the  lot,  if  there  is  any, 

12  Code  of  Civ.  Pro.  §  1384. 
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or  by  some  other  appropriate  description.  The  validity  of  a  sale 
is  not  affected  by  the  fact,  that  the  property  sold  is  part  only  of 
the  property  advertised  to  be  sold.^^ 

A  sale  of  real  property,  pursuant  to  the  directions  contained  in 
a  judgment  or  order  must  be  made  at  public  auction,  between  the 
hour  of  nine  o'clock  in  the  morning  and  sunset.-'* 

§  982.  Local  regulations — Eule  62  of  the  General  Rules  of 
Practice  provides  that,  where  the  lands  in  the  county  of  New 
York  or  the  County  of  Kings  are  sold  under  a  decree,  order,  or 
judgment  of  any  court,  they  shall  be  sold  at  public  auction,  be- 
tween eleven  o'clock  in  the  forenoon  and  three  o'clock  in  the 
afternoon,  unless  otherwise  specifically  directed.  Such  sales  in 
the  county  of  New  York,  unless  otherwise  specifically  directed, 
shall  take  place  at  the  Exchange  Sales  Rooms,  now  located  at 
Nos.  14:  and  16  Vezey  Street,  in  the  City  of  New  York.  The 
Appellate  Division  of  the  Supreme  Court  in  the  first  department 
is  authorized  to  change  the  place  at  which  said  sales  shall  be 
made,  may  make  rules  and  regulations  in  relation  thereto  and  may 
designate  the  auctioneers  or  persons  who  shall  make  the  same. 

Such  sales  in  the  City  of  Buffalo  shall  take  place  at  the  Real 
Estate  Exchange  Rooms,  between  the  hours  of  nine  and  eleven 
in  the  forenoon  and  two  and  three  o'clock  in  the  afternoon,  unless 
the  court  ordering  the  sale  shall  otherwise  direct.  Such  sales 
shall,  however,  be  made  subject  to  such  regulations  as  the  justices 
of  the  Supreme  Court  of  the  eighth  district  shall  establish. 

In  addition  to  complying  with  the  requirement  of  section  1678 
of  the  Code,  all  referees  or  officers  making  sale  of  real  estate 
in  New  York  or  Kings  County,  or  of  an  interest  or  estate  therein, 
pursuant  to  any  judgment,  decree,  order  or  direction  of  the  court, 
shall  cause  to  be  published  with  the  notice  of  sale,  a  diagram 
of  the  property  to  be  sold  or  in  which  an  interest  is  to  be  sold, 
showing  the  street  or  avenue  upon  which  such  property  is  located, 
its  street  or  avenue  number,  if  any,  and  specifying  the  number 
of  feet  to  the  nearest  cross  street  or  avenue,  and  also,  where  such 
sale  is  made  to  satisfy  any  lien  or  charge  upon  the  real  property 
sold,  the  approximate  amount  of  such  lien  or  charge  shall  be  stated 
in  a  note  annexed  to  such  notice  of  sale;  and  where  there  are 
taxes,  assessments,  or  other  liens  upon  the  said  property  which 

13  Code  Civ.  Pro.  §  1435.  14  Code  Civ.  Pro.  §  1384. 
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are  to  be  allowed  to  the  purchaser  out  of  the  purchase  money,  or 
which  are  to  be  paid  by  the  referee,  the  referee  or  officer  making 
such  sale  shall  also  state,  at  the  foot  of  such  notice,  the  approxi- 
mate amount  of  such  charge  or  lien. 

An  unintentional  error,  however,  in  such  diagram  or  in  the 
amount  of  the  lien  or  charge  for  which  the  property  shall  be 
sold,  or  the  amount  of  such  taxes  or  other  lien  to  be  allowed  to 
the  purchaser  upon  the  sale,  shall  not  invalidate  the  sale  nor 
authorize  the  court  to  relieve  the  purchaser  or  to  order  a  new 
sale.^'' 

§  983.  What  is  a  sufficient  publication. — ^Where  a  notice  of  sale 
of  real  property  in  the  city  of  New  York,  under  a  decree  of  fore- 
closure to  take  place  on  the  twentieth  day  of  May,  1881,  was  pub- 
lished in  two  newspapers  on  April  twenty-seventh  (Wednesday) 
and  thirtieth  (Saturday),  May  fourth  (Wednesday),  seventh 
(Saturday),  eleventh  (Wednesday),  and  fourteenth  (Saturday), 
and  in  one  of  them  on  May  twentieth,  it  was  objected  that  during 
the  week  "  immediately  preceding  the  sale,"  there  was  but  one 
publication.  It  was  held  that  the  notice  was  sufficient.  A  week 
i-s  a  period  of  seven  days,  commencing  at  twelve  o'clock  on  Satur- 
day night  and  ending  at  the  same  hour  on  the  following  Saturday 
night.  The  first  day  is  called  Sunday  and  the  seventh  Saturday. 
The  period  of  a  week,  therefore,  is  seven  full  days,  and  when  a 
publication  is  directed  to  be  made  twice  a  week  for  three  weeks, 
it  means  that  there  shall  be  a  period  of  twenty-one  days  before  the 
sale,  calculated  by  weeks,  during  each  of  which  two  publications 
shall  be  made,  and  this  shall  occur  without  regard  to  the  day 
of  the  week  when  the  publication  was  commenced.  The  publica- 
tion having  been  made  twice  within  the  period  of  seven  days  and 
extending  over  a  period  of  twenty-one  days,  it  was  held  that  the 
statute  had  been  complied  with.^^ 

Where  the  notice  of  sale  was  published  on  Tuesday,  December 
18th,  Friday,  December  21st,  Wednesday,  December  26th,  and 
Friday,  December  28th,  1906,  and  on  Wednesday,  January  2nd, 
Friday,  January  4th,  and  on  Tuesday  January  8th,  190 Y,  the  day 
of  the  sale,  it  was  held  that  the  last  publication  was  of  no  conse- 

15  Special  Term  Rules,  First  Dis-  16  Valentine   v.    McCue,    26    Hun, 

triot,    Rule     15.     Appellate    Division      456. 
Rules,      Second      Department.     Last 
rule,  unnumbered. 
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quence  and  that  the  requirements  of  the  Code  had  been  complied 
with.  The  first  publication  need  not  be  twenty-one  days  before 
the  sale,  though  in  this  case  it  was.^''  In  computing  the  required 
period  of  three  weeks  the  first  and  last  days  need  not  be  excluded.^* 

So,  where  the  publication  of  notice  is  to  be  made  for  three 
weeks,  twice  in  each  week,  it  is  not  necessary  that  twenty-one 
days  shall  elapse  between  the  time  of  the  first  publication  and 
the  sale,  and  where  it  is  to  be  made  once  in  each  week  for  six 
weeks,  the  full  space  of  six  weeks  need  not  elapse  from  the  first 
.  publication  before  a  sale  can  be  made.  If  in  the  one  case  a  notice 
is  inserted  twice  in  each  week  for  three  weeks,  and  in  the  other 
case  once  in  each  week  for  six  weeks,  the  statute  is  complied 
with."^®  For  example,  a  sale  in  foreclosure  in  the  city  of  New 
York  was  advertised  for  December  28th,  and  a  publication  in  a 
daily  paper  on  the  9th,  12th,  16th,  19th,  23d,  and  26th  of  that 
month  was  held  to  be  sufiicient.^" 

Publication  of  the  notice  in  only  one  of  several  editions  of  a 
paper  issued  on  the  same  day  has  been  held  to  be  suificient.^^ 

And,  although  a  paper  is  not  sold  on  the  news-stands  it  is  de- 
cided that  it  is  a  newspaper  within  the  meaning  of  the  statute 
where  it  has  a  large  home  and  foreign  subscription  circulation, 
contains  several  columns  of  advertising  and  has  two  editions 
daily.22 

The  statutory  publication  may  not  be  a  sufficient  notice  to  the 
attorneys  for  the  defendant  by  the  provisions  contained  in  the 
notice  of  appearance  by  them.^* 

In  the  county  of  New  York,  the  New  York  Law  Journal  has 
been  designated  by  the  justices  of  the  Appellate  Division,  in  the 
First  Department  as  the  ofiicial  paper  in  which  every  notice  or  ad- 

17  Cortland  Savings  Bank  v.  21  Guest  v.  The  City  of  Brooklyn, 
Lighthall,  53  Misc.  423;  104  N.  Y.  9  Hun,  198;  Everson  v.  Johnson,  22 
Supp.  1022.  Hun,   115. 

18  Cortland  Savings  Bank  v.  22  Williams  v.  Colwell,  18  Misc. 
Lighthall,  53  Misc.  E.  423;  104  N.  E.  399;  43  N.  Y.  Supp.  720,  affi'd 
Y.  Supp.  1022.  14  App.  Div.  26;  43  N.  Y.  Supp.  1167. 

19  Olcott   V.    Eobinson,    21    N.    Y.  See   also   Le   Massena   v.    Storm,   62 
150,    rev'g   20    Barb.    148 ;    Wood   v.  App.  Div.  153 ;  70  N.  Y.  Supp.  882. 
Morehouse,    45    N.    Y.    368,    affi'g    1  23  Eidlitz  v.   Doctor,   24  Misc.  E. 
Lans,  405;   Sheldon  v.  Wright,  5  N.  209;   53  N.  Y.   Supp.  525.     Compare 
Y.  497.  Collins  v.  McArthur,  32  Misc.  E,  538; 

20  Chamberlain  v.  Dempsey,  22  67  N.  Y.  Supp.  460;  8  Am.  Cas.  357. 
How.  Pr.  356;  13  Abb.  421. 
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vertisement  in  legal  proceedings  which  may  be  required  by  law  to 
be  published  in  one  or  more  papers  in  said  county,  shall  be  pub- 
lished.24 

§  984.  Form  and  contents  of  the  notice  of  sale. — There  is  no  law 
and  no  rule  of  the  court  rendering  it  absolutely  necessary  that 
the  title  of  the  cause  should  be  inserted  in  the  notice  of  sale;  but 
it  is  proper  that  the  title  should  be  briefly  stated  in  the  notice  for 
the  purpose  of  attracting  the  attention  of  parties  who  may  be  in- 
terested in  the  premises.  ^^ 

The  facts  that  a  prior  mortgage  has  been  held  void,  the 
record  cancelled  by  order  of  court,  and  an  appeal  from  such 
judgment  has  been  taken  should  be  stated,  as  should  also  the 
date,  record  and  term  of  years  of  a  lease  upon  the  property.^® 
The  notice  should  contain  nothing  which  might  unduly  enhance 
the  value  of  the  property  or  mislead  the  purchaser ;  ^'^  neither 
should  it  contain  a  statement  calculated  to  impair  the  price  which 
would  be  offered.^* 

When  a  piece  of  land  composed  of  several  lots  is  described 
together  in  the  decree,  the  notice  of  sale  may  properly  follow 
the  same  description,  though  the  sale  may  be  intended  to  be  made 
in  separate  parcels.  The  notice  is  simply  such  as  is  required  by 
law  that  the  premises  described  in  the  judgment  will  be  sold.  But 
how,  whether  in  block  or  in  parcels,  is  left  for  further  inquiry.^^ 

Trifling  inaccuracies  in  the  notice  of  sale,  not  tending  to  mis- 
lead, are  not  fatal;  as,  for  instance,  where  the  year  when  the 
property  was  to  be  sold,  was  stated  to  be  "  1761  "  instead  of 
1861.®"  Slight  discrepancies  in  the  description  of  the  property 
in  the  notice  of  sale,  if  not  rendering  the  description  uncertain, 
will  not  invalidate  the  sale.®'- 

The  lien  or  prior  mortgages  is  not,  however,  cut  off  where  the 
notice  of  sale  and  deed  given  thereon  purport  to  convey  only  the 

24  Judiciary  Law  §  97.  30  Jensen  v.  Weinlander,  25  Wis. 

25Eay  v.  Oliver,  6  Paige,  489.  477. 

26  Carter    v.    Builders'    Construe-  31  Kingsland  v.  Puller,  157  N.  Y. 

tion  Co.  (No.  2),  129  App.  Div.SlS;  507;    52    N.    E.    562;    Dickerson    v. 

113  N.  Y.  Supp.  816.  Small,  64  Md.  395;   1  Atl.  870;  Eee- 

27Veeder  v.  Fonda,  3  Paige,  94.  side  v.  Peter,  30  Md.  120;  Kaufman 

28  Marsh  v.  Eidgway,  18  Abb.  262.  v.  Walker,  9  Md.  229;   Alexander  v. 

29 Hoffman  v.  Burke,  21  Hun,  580.  Walter,  8  Gill    (Md.)   239. 
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"  right,  title  and  interest  of  the  receivers  .  .  .     subject,  however, 
to  all  mortgages,  liens,  and  incumbrances  thereon."  ^^ 

§  985.  Presumption  as  to  regularity. — In  the  absence  of  proof 
to  the  contrary,  the  proper  posting  and  publishing  of  the  notices 
of  sale  will  be  presumed.  Neglect  of  duty  on  the  part  of  the 
officer  intrusted  with  making  the  sale  must  be  proved,  if  at  all, 
by  affirmative  evidence.^* 

If  the  purchaser  has  no  knowledge  of  irregularity  in  posting 
or  publishing  the  notices,  and  pays  the  purchase  money  in  good 
faith,  his  title  will  not  be  affected  thereby.^* 

§  986.  The  officer  appointed  to  sell  must  proceed. — It  is  the  duty 
of  the  officer  in  whose  hands  the  judgment  or  decree  is  placed, 
to  proceed  and  execute  it  without  delay,  notwithstanding  any  di- 
rections he  may  receive  from  the  plaintiff  or  his  attorney,  if  he 
is  requestd  to  do  so  by  any  of  the  parties  to  the  suit  who  will  be 
injured  by  a  delay.  The  court  will  interfere  upon  motion  of  any 
party  in  interest,  and  will  either  commit  the  execution  of  the 
judgment  to  a  junior  incumbrancer,  or  if  it  is  already  in  the  hands 
of  the  officer,  will  direct  a  sale  without  delay.  Where  a  sale  is 
discontinued  by  the  plaintiff  without  sufficient  cause,  and  without 
the  consent  of  the  defendants,  he  will  be  charged  personally  for 
the  expense  incurred.  ^^ 

§  987.  Order  of  sales  in  parcels. — The  plaintiff  has  no  right  to 
control  the  officer  in  relation  to  the  order  of  sales  in  parcels,  more 
especially  if  the  judgment  contains  a  direction  that  he  shall  ascer- 
tain in  what  order  the  different  parcels  should  be  sold,  in  order 
to  protect  the  equitable  rights  of  the  several  persons  claiming  to 
have  interests  therein,  or  liens  upon  the  respective  parcels,  for  in 
this  respect  he  would  act  judicially.  In  an  ordinary  case,  where 
the  judgment  contains  no  such  provision,  the  officer  performs  a 
ministerial  act,  in  the  same  manner  as  a  sheriff  wjio  has  an  execu- 
tion against  two  lots  of  land  would  act  ministerially  in  determin- 
ing which  lot  he  would  sell  first.  Where  special  judicial  powers 
and  duties  are  conferred  upon  the  officer,  it  is  possible  that  he 

32  Mayer  v.  Burr,  133  App.  Div.  Hun,  128.  See  Hart  v.  Wandle,  50 
604;   118  N.  Y.  Supp,  203.  N.  Y.  381. 

33  Wood  V.  Morehouse,  45  N.  Y.  34  Wood  v.  Morehouse,  45  N.  Y. 
368,    375;    Clute    v.    Emmerich,    21  368,  375;  Code  of  Civ.  Pro.  §  1386. 

35  Kelly  v.  Israel,  11  Paige,  147. 
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•would  come  within  the  equity  of  a  provision  of  law  which  de- 
clares that  no  judge  of  any  court  can  sit  in  any  cause  in  which  he 
would  be  excluded  from  being  a  juror  by  reason  of  consanguinity 
or  affinity  to  either  of  the  parties.^®  Where  the  decree  directs  that 
the  sale  be  made  in  parcels,  the  notice  of  sale  need  not  so  state.®^ 

§  988.  Duties  of  officer  at  tlie  sale— It  is  the  duty  of  the  sheriff 
or  referee  making  the  sale  to  attend  at  the  time  and  place  of  sale, 
and :  1.  To  announce  the  terms  of  sale,  if  they  are  not  contained 
in  the  notice  of  sale.  2.  To  offer  the  premises  to  the  highest 
bidder,  and  receive  bids  so  long  as  they  are  offered,  waiting  a  rea- 
sonable time  after  a  bid  is  made  for  another,  and  if  no  other  is 
made,  to  strike  off  the  premises  to  the  highest  bidder.  3.  After 
marking  down  the  premises  to  the  highest  bidder,  to  require  him 
to  sign  a  memorandum  of  the  sale,  and  agreement  to  complete  the 
same.  4.  If  at  the  time  appointed  for  the  sale  there  are  no  bid- 
ders, or  if  from  the  numbers  in  attendance,  or  other  sufficient 
cause,  the  officer  is  satisfied  that  a  fair  price  cannot  be  obtained, 
it  is  his  duty  to  postpone  the  sale,  and  not  sacrifice  unnecessarily 
the  property.^*  The  officer  in  making  the  sale  must  conform  to 
the  provisions  in  the  terms  of  sale.^® 

If  the  highest  bid  is  withdrawn,  it  is  the  duty  of  the  officer 
making  the  sale  to  put  up  the  premises  at  the  next  lowest  bid, 
and  if  the  person  who  made  that  bid  has  left,  and  no  one  present 
will  give  so  much,  the  sale  should  be  suspended  until  that  bidder 
is  notified.'"' 

If  the  sale  be  made  to  a  bidder  who  offers  to  pay  in  current 
funds  or  in  a  draft,  and  legal  tender  or  specie  is  demanded  from 
him,  it  is  the  duty  of  the  officer  to  suspend  the  sale  for  a  reason- 
able time  in  order  to  allow  the  bidder  to  comply.*^ 

If  the  purchaser  does  not  comply  with  the  terms  of  sale,  the 
referee  may  put  the  property  up  for  sale  again,  but  this  must  be 
done  on  such  notice  that  no  one  will  be  misled  by  it.*^ 

36  Snyder    v.    Stafford,    11    Paige,  40  May  v.  May,  11  Paige,  201. 
71.     As  to  sales  in  parcels  see  Chap.  41  Baring  v.   Moore,   5   Paige,   48. 
XXVIT.  See  also  Leslie  v.  Saratoga  Brewing 

37  Hoffman  v.  Burke,  21  Hun,  Co.,  59  App.  Div.  400;  69  N.  Y. 
580.  Supp.  581. 

38  Per  MuixiN,  J.,  in  Bicknell  v.  42  Lents  v.  Craig,  13  How.  Pr.  72 ; 
Byrnes,  23  How.  Pr.  486.  2  Abb.  294. 

39  Termansen     v.     Matthews,     49 
App.  Div.  163;  63  N.  Y.  Supp.  115. 


794  MORTGAGES    OF    REAL    PEOPEETY.  [§  989. 

If  the  officer  making  the  sale  assumes  to  take  the  check  of  the 
purchaser  for  the  instalment  of  the  bid  in  lieu  of  cash,  he  will 
make  himself  responsible  for  the  amount,  and  the  check  will  be 
treated  as  money  in  his  hands.  *^ 

Where  lands  of  an  intestate,  subject  to  a  mortgage,  were  sold 
by  a  -sheriff  under  an  order  of  a  court,  which  directed  that  the 
proceeds  be  paid  into  the  court  subject  to  its  order,  and  the  sheriff 
embezzled  a  portion  of  the  proceeds,  it  was  held  that  the  amount 
embezzled  could  not  be  credited  upon  the  mortgage,  as  the  sheriff 
was  not  in  any  sense  the  agent  of  the  mortgagee.** 

As  against  the  widow  of  the  mortgagor  it  is  held  that  the 
referee  may  execute  a  deed  within  twenty  years  after  the  judg- 
ment as  no  presumption  arises  until  the  expiration  of  that  period 
that  the  mortgage  debt  has  been  paid  or  the  judgment  satisfied. 
Where  the  purchaser  is  dead  at  the  time  of  the  execution  of  the 
deed  the  proper  practice  is  to  have  it  run  to  his  personal  repre- 
sentatives.*^ 

The  referee  may  reject  the  bids  of  parties  who  are  not  able  to 
perform,  or  who  have  refused  to  take  up  their  bids  on  prior  sale.*® 

§  989.  Payment  of  taxes  and  assessments  out  of  proceeds  of  sale. 
— It  is  provided  by  section  1676  of  the  Code  of  Civil  Procedure 
that  where  a  judgment,  rendered  in  an  action  for  partition,  for 
dower,  or  to  foreclose  a  mortgage  upon  real  property,  directs  a 
sale  of  the  real  property,  the  officer  making  the  sale  must,  out  of 
the  proceeds,  unless  the  judgment  otherwise  directs,  pay  all  taxes, 
assessments,  and  water  rates  which  are  liens  upon  the  property 
sold,  and  redeem  the  property  sold  from  any  sales  for  unpaid 
taxes,  assessments,  or  water  rates  which  have  not  apparently  be- 
come absolute.  The  sums  necessary  to  make  these  payments  and 
redemptions  are  deemed  expenses  of  the  sale. 

This  was  practically,  the  rule  before  the  statute.*'^ 

This  provision  is  for  the  benefit  of  the  purchaser  at  the  sale 

43  Robinson  v.  Brennan,  90  N.  Y.  193 ;  Leslie  v.  Saratoga  Brewing  Co., 
208.  31    Misc.    R.    129;    64    N.    Y.    Supp. 

44  Chalmers   v.   Turnipseed,   21    S.       1069. 

C.  126.  47  Lawrence   v.   Cornell,   4   Johns. 

45  Catlin  v.  Rea,  35  Misc.  E.  535 ;  Ch.  542.  Taxes  unpaid  on  leasehold 
71  N.  Y.  Supp.  1117.  estate  allowed  to  purchaser.     Moller 

46  Irving  Savings  Bank  v.  Robin-  v.  Duryee,  21  W.  Dig.  459. 
son,   35   Misc.  449;    71   N.  Y.  Supp. 
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only,  and  it  cannot  be  enforced  by  tke  municipality  which,  has 
levied  an  assessment.**  Only  such  incumbrances  as  are  liens  at 
the  time  of  the  auction  sale  may  be  paid,*®  and  not  such  as  be- 
come liens  thereafter,  although  prior  to  the  execution  of  the  deed.^** 
Where  the  premises  have  been  sold  for  taxes,  and  the  time  for 
redemption  has  not  expired,  it  is  proper  for  the  referee  to  pay 
the  sum  which  may  lawfully  be  demanded  to  effect  such  redemp- 
tion out  of  the  purchase  money;  and  this,  although  the  plaintiffi 
in  the  foreclosure  is  also  the  holder  of  the  certificate  of  tax  sale.' 
There  is  nothing  in  the  relation  of  the  mortgagee  toward  the 
owner  that  prevents  him  from  holding  and  enjoying  the  rights 
of  a  purchaser  at  a  sale  for  taxes.^^  The  referee  has  no  right  to 
require  indemnity  agreements  from  parties  to  whom  he  makes 
payments  in  pursuance  of  the  provisions  of  the  judgment.^ ^ 

§  990.  Terms  of  sale  cannot  qualify  judgment  as  to  payment  of 
taxes. — The  duties  of  a  referee  upon  a  sale  of  mortgaged  premises 
are  ministerial  in  their  character.  He  is  required,  in  the  ordi- 
nary form  in  which  judgments  of  foreclosure  are  made,  to  sell 
the  premises  to  the  highest  bidder,  and  after  receiving  the  pur- 
chase money,  to  pay  therefrom  his  own  fees  and  expenses  on 
such  sale,  and  then  all  liens  upon  said  premises  existing  at  the 
time  of  the  sale  for  taxes,  assessments,  or  prior  mortgages,  and 
from  the  residue  to  pay  the  costs  awarded  to  the  several  parties, 
and  the  amount  reported  due  to  the  plaintiff,  with  the  interest 
thereon,  or  so  much  thereof  as  the  purchase  money  will  pay  of 
the  same.  If  such  are  the  directions  of  the  judgment,  and  if, 
without  or  before  paying  the  prior  liens,  he  pays  the  plaintiff 
and  other  parties  the  amounts  awarded  to  them,  he  does  so  at 
his  peril  and  in  his  own  wrong.  The  terms  of  sale  cannot  vary 
the  judgment,  or  relieve  the  referee  from  the  performance  of  his 
duties.  The  appropriate  remedy  of  the  purchaser  is  by  a  motion 
in  the  action.^* 

48  Morgan    v.    Fullerton,    9    App.  50  Coudert   v.    Huerstel,    60    App. 

Div.  233;   41  N".  Y.  Supp.  465.  Div.  83;  6  N.  Y.  Supp.  778. 

49Ainslee  v.  Hicks,   13  App.  Div.  51  Cornell  v.  Woodruff,  77  N.  Y. 

388;    43  N.   Y.   Supp.   47;    Equitable  203. 

Life   Ass'n   Soc.  v.  Toplitz,  69  Misc.  52  Finn  v.  Smith,  45  Misc.  R.  240; 

E.  457;   128  IST.  Y.  Supp.  153;   Grab-  92  N.  Y.  Supp.  168. 

felder  v.   Tallman,  36  Misc.  287;    73  53  People   ex  rel.    Day  v.   Bergen, 

N.  Y.  Supp.  282.  53  N".  Y.  404;  Easton  v.  Pickersgill, 
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If,  however,  the  referee  pays  money  to  the  plaintiff  before  pay- 
ing the  taxes,  at  the  request  of  the  purchaser,  such  purchaser  can- 
not thereafter  require  the  referee  to  pay  out  a  greater  amount 
than  he  has  received.  If  the  referee  has  varied  the  order  of 
payments  at  the  request  of  the  purchaser,  he  cannot  be  punished 
therefor  on  the  purchaser's  motion.^* 

If  the  referee  in  such  a  case,  in  ignorance  of  the  existence  of 
taxes,  pays  the  whole  amount  of  the  purchase  price  to  the  plain- 
tiff, without  deduction,  the  court  will,  on  motion  of  the  purchaser, 
compel  the  plaintiff  to  pay  the  taxes.®^ 

Where  the  attorney  for  the  holder  of  a  second  mortgage  released 
the  purchaser  from  immediate  payment  to  the  extent  of  his  lien, 
this  was  held  to  discharge  the  sheriff  from  further  liability.^® 

The  payment  of  the  taxes  directed  to  be  made  by  the  referee  is 
for  the  protection  of  the  purchaser,  and  not  to  idemnify  the 
owner  of  a  prior  lien  not  a  party  to  the  action;  and  where  the 
owner  of  a  second  mortgage  foreclosed  and  purchased  at  the  sale, 
and  expressly  waived  the  payment  of  taxes,  the  owner  of  the  first 
mortgage,  who  thereafter  foreclosed,  was  held  not  to  be  entitled  to 
any  relief.^  ^ 

§  991.  Proper  provision  in  terms  of  sale  as  to  payment  of  taxes. 

— It  is  to  be  observed  that  the  direction  in  the  judgment  does  not 
indicate  how- the  referee  shall  ascertain  and  satisfy  himself  as  to 
the  existence,  number,  ownership,  and  amount  of  the  taxes  and 
prior  liens.  It  is  at  once  apparent  that  the  person  most  interested 
in  ascertaining  those  facts  correctly  is  the  purchaser,  who  ordi- 
narily will  take  his  title  subject  to  any  lien  which  has  not  been 
discovered  and  satisfied.  It  is  therefore,  with  proper  limitation, 
a  reasonable  article  to  be  inserted  in  the  terms  of  sale  that  "  all 
taxes,  assessments,  and  other  incumbrances  which  at  the  time  of 
sale  are  liens  or  incumbraces  upon  said  premises,  will  be  allowed 
by  the  referee  out  of  the  purchase  money,  provided  the  purchaser 
shall,  previously  to  the  delivery  of  the  deed,  produce  to  the  referee 
proof  of  such  liens,  and  duplicate  receipts  for  the  payment 
thereof."     It  is  reasonable,  for  by  a  compliance  with  it  the  referee 

75    N.    Y.    599 ;    Weseman    v.    Win-  55  Poughkeepaie   Savings  Bank  v. 

grove,  85  N.  Y.  353.  Winn,  56  How.  Pr.  368. 

54Easton  v.  Pickersgill,  75  N.  Y.  56  Dickson  v.  Frazer,  9  Hun,  191. 

599.  57  Mutual  Life  Ins.   Co.  v.   Sage, 

28  Hun,  595. 
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may  safely  discharge  his  duty,  and  the  purchaser  has  his  best  re- 
liance, himself  and  his  counsel,  that  his  title  shall  not  be  in- 
cumbered. Moreover,  it  is  believed  that  this  article,  or  one  like 
it,  has  for  many  years  been  inserted  in  terms  of  sale  where  ex- 
press terms  have  been  used,  and  has  been  made  the  mode  agreed 
upon  in  which  the  referee  should  discharge  his  duty.^*  General 
usage  has  great  force,  and  the  practical  construction  of  the  law 
by  so  many  public  officers  has  much  of  the  weight  of  judicial 
decision.^®  There  is,  however,  this  qiialiiication  to  be  made: 
this  article  in  the  terms  of  sale  may  not  be  held  to  overi'ide  or 
limit  the  direction  of  the  order  of  sale,  which  is  mandatory. 
The  referee  is  excused  from  the  duty  of  making  examination  for 
the  existence  and  amount  of  the  liens,  and  for  responsibility  for 
accuracy  therein.  But  if  there  are  to  his  knowledge  such  liens 
in  existence,  it  would  be  absurd  to  say  that  he  may  disregard  the 
order  under  which  he  acts,  and  pay  over  the  money  as  if  there 
were  not.  And  the  remedy,  in  case  of  inaction  by  the  purchaser, 
is  by  application  to  the  court  for  its  direction.®" 

It  is  in  conformity  with  the  settled  practice  of  the  court  to 
have  taxes  and  assessments  which  are  liens  on  the  premises  sold, 
deducted  and  paid  out  of  the  purchase  money.® ^  This  is  some- 
times done  under  special  directions  given  in  the  judgment,  but 
it  is  more  frequently  provided  for  by  the  terms  of  sale.  If  the 
mortgaged  premises  are  leasehold,  it  is  necessary  to  secure  the  full 
value  of  the  property,  that  the  purchaser  should  acquire  title  free 
and  discharged  from  all  arrears  of  rent.  These  arrears  should 
be  paid  from  the  purchase  money,  and  if  this  is  not  provided  for 
by  the  judgment,  it  should  be  by  the  terms  of  sale,  so  that  the 
amount  of  the  purchaser's  bid  should  represent  the  value  of  the 
premises  with  arrears  of  rent  paid.®^ 

§  992.  Terms  of  sale  where  title  is  incumbered  by  prior  rights  or 

liens "  The  terms  of  the  sale  must  be  made  known  at  the  time 

of  the  sale,  and  if  the  property,  or  any  part  thereof,  is  to  be 
sold  subject  to  the  right  of  dower,  charge,  or  lien,  that  fact  must 
be  declared  at  the  time  of  the  sale.  If  the  property  consist  of 
two  or  more  distinct  buildings,  farms,  or  lots,  they  shall  be  sold 

58  Post  V.  Leet,  8  Paige,  336.  61  Code  of  Civ.  Pro.  §  1676. 

59  Troup  V.  Haight,  Hopk.  239.  62  Catlin    v.    Grissler,    57    N.    Y. 

60  Per    FoLGEit,    J.,    in    Easton    v.  363. 
Pickersgill,  55  N.  Y.  310. 
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separately,  unless  otherwise  ordered  by  the  court;  and  provided 
further,  that  where  two  or  more  buildings  are  situated  on  the- 
same  city  lot,  they  may  be  sold  together."  ®* 

The  suggestion  that  a  sale  upon  credit  may  produce  a  higher 
price  is  equally  applicable  to  all  sales,  but  judicial  sales  are  not 
in  general  made  upon  credit  without  the  consent  of  parties.  On 
the  motion  of  the  plaintiff,  however,  an  order  may  be  made  that  the 
sale  be  upon  credit  to  the  extent  of  the  sum  due  to  him.^* 
The  terms  of  sale  may  properly  require  an  immediate  payment  of 
cash  to  an  amount  sufficient  to  guarantee  the  good  faith  of  the 
purchaser  and  to  indemnify  the  mortgagee  for  the  expenses  of  a 
resale  if  the  purchaser  fails  to  complete.  Ten  per  cent,  of  the 
amount  of  the  bid  is  usually  required,  and  an  interval  of  twenty 
or  thirty  days  is  commonly  permitted  to  allow  the  purchaser  to 
investigate  the  title,  l^o  reported  case  in  this  State  fixes  any 
arbitrary  rule,  but  in  Maryland  a  deposit  of  $300,  required  on  a 
sale  for  $5,600,  was  held  to  be  reasonable.^^ 

Where  there  are  interests  in  the  property  paramount  to  the 
mortgage,  the  terms  of  sale  may  properly  be  drawn  so  as  to  sell 
subject  to  these  interests,  and  this  without  any  authority  con- 
tained in  the  decree.®® 

Where  persons  holding  prior  mortgages  are  not  made  parties, 
and  no  provision  as  to  them  is  made  in  the  judgment,  the  sale 
must  be  made  subject  to  such  prior  mortgages,  and  no  portion  of 
the  proceeds  of  the  sale  can  be  applied  to  their  payment.®''' 

If  the  priority  or  validity  of  an  incumbrance  is  disputed,  the 
sale  should  be  subject  to  the  alleged  claim,  in  such  form  that  the 
purchaser  may  contest  it.®* 

Where  a  junior  mortgage  to  the  one  foreclosed  is  owned  by  the 
plaintiff,  it  is  cut  off  by  the  sale,  and  it  is  irregular  to  insert  a 
clause  in  the  terms  of  sale  requiring  a  purchaser  to  take  subject  to 
it.®9 

The  terms  of  sale  should  not  contain  a  clause  requiring  the 
purchaser  to  take  the  title  "•  subject  to  all  legal  and  prior  incum- 

63  Code  of  Civ.  Pro.  §  1678.  Trayser  v.   Trustees   of  Ind.   Asbury 

64  Sedgwick  v.  Fish,  Hopk.  594.  University,  39  Ind.  556. 

65  Maryland  Perm.  Land  &,  Build.  68  Moller  v.  Muller,  12  Hun,  674. 
Soc.  V.  Smith,  41  Md.  516.  69  Homeopathic   Mutual   Life   Ins. 

66  Cromwell  v.  Hull,  97  N.  Y.  209.  Co.  v.  Sixbury,  17  Hun,  424. 

67  Bache  v.  Doscher,  67  N.  Y.  429 ; 
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brances,"  and  particularly  is  this  the  case  where,  by  the  terms  of 
the  decree,  such  incumbrances  are  payable  out  of  the  fund.^** 

Where  the  mortgage  is  prior  to  an  easement  upon  the  property 
for  light  and  air,  the  sale  must  be  made  free  from  the  easement 
if  its  owner  is  made  a  party  to  the  action,  and  such  owner  of  the 
easement  when  brought  into  court  as  a  defendant,  and  certain 
to  be  bound  by  the  decree,  should  seek  to  modify  the  decree,  and 
if  he  offers  to  bid  the  full  amount  of  the  mortgage  debt  and  costs 
upon  a  sale  subject  to  the  servitude,  the  sale  may  be  so  made. 
The  mortgagee  cannot  object,  since  his  debt  will  be  paid  in  full, 
and  he  has  no  greater  right,  and  the  mortgagor  cannot  assert  an 
equity  to  have  the  sale  so  made  as  to  free  him  from  the  easement. 
Jiut  when  no  limitation  or  condition  is  imposed  by  the  decree,  the 
statute  determines  the  estate  which  passes  by  the  foreclosure 
deed.'^i 

§  993.  Adjourning  the  sale — The  determination  of  the  question 
whether  sale  shall  be  adjourned  is  not  a  mechanical  act,  but  one 
which  involves  the  exercise  of  judgment,  and  it  can  be  directed 
only  by  the  oiEcer  "conducting  the  sale.'''^ 

If  the  sale  be  adjourned  by  the  officer,  notice  should  be  given 
to  those  who  attend  at  the  time  and  place  of  sale,  and  notice 
should  also  be  published.  The  proper  method  of  adjourning  the 
sale  includes  the  naming  of  the  adjourned  day ;  but  if  this  be  pre- 
vented by  the  unwarranted  act  of  the  defendant  in  procuring  a 
stay  of  proceedings,  the  sale  will  not  be  set  aside  as  irregular  if 
no  adjourned  day  be  mentioned,  a  day  being  inserted  in  the  ad- 
vertisement of  the  adjournment  on  which  adjourned  day  the  sale 
takes  place.  ^*  If  a  fixed  day  is  named,  the  sale  must  be  had  on 
that  day,  and  if  there  be  a  variance  between  the  notice  announced 
on  the  adjournment  and  that  published  in  the  newspaper,  the  sale 
will  be  irregular.'^*  An  ommission  to  publish  a  notice  of  post- 
ponement of  a  foreclosure  sale  until  after  one  of  the  dates  to 
which  it  was  adjourned  also  constitutes  an  irregularity  which, 
however,  may  be  waived.''^ 

70Steen  v.  Clayton,  32  N.  J.  Eq.  73  La  Farge  v.  Van  Wagenen,  14 

121.  How.  Pr.  54. 

71  Rector,  etc.,  Christ  P.  E.  Church  74  Miller  v.  Hull,  4  Den.  104. 

V.  Mack,  93  N   Y.  488,  rev'g  25  Hun,  75  Bechstein  v.  Schultz,  120  N.  Y. 

418.  168;  24  N.  E.  388. 

72Shepard    v.    Whaley,     19    Civ. 
Pro.  E.  381;  13  N.  Y.  Supp.  532. 
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A  verbal  promise  of  a  third  person  to  pay  a  sum  of  money,  in 
consideration  of  an  adjournment  of  a  sale  in  foreclosure,  is  void 
under  the  statute  of  frauds.''® 

Section  1&78  of  the  Code  requires  that  notice  of  the  postpone- 
ment of  the  sale  must  be  published  in  the  paper  or  papers  wherein 
the  notice  of  sale  was  published.  But  the  adjournment  may  be 
for  a  time  so  short  as  not  to  allow  any  publications  to  be  made, 
in  which  case  it  is  clear  that  none  could  be  made.  Prior  to  the 
Code  of  Civil  Procedure  there  was  no  positive  rule  requiring  the 
publication  of  adjournments,  and  the  omission  of  publication  did 
not  entitle  any  person,  as  matter  of  strict  right,  to  avoid  the  sale. 
An  application  for  that  purpose  had  to  be  addressed  to.  the  discre- 
tion of  the  court,  to  be  exercised  in  furtherance  of  justice.^'^ 

If,  after  a  notice  of  sale  has  been  duly  published,  the  defendant 
serves  an  undertaking  to  stay  proceedings  on  appeal,  the  plaintiff 
is  not  required  to  abandon  the  proceeding,  but  the  sale  may  be 
adjourned  until  it  can  be  determined  whether  or  not  the  sureties 
will  justify.'^* 

When  the  time  for  selling  pursuant  to  notice  has  passed,  and 
no  valid  sale  has  been  made,  or  if  valid  the  party  elects  to  dis- 
regard it,  he  cannot  again  sell  without  the  authority  of  the  court 
unless  he  again  advertises  the  sale.''® 

§  994.  Restraining  sale  by  order  of  court. — It  is  the  duty  of  the 
officer  intrusted  with  the  sale  of  the  property  to  put  it  up  for 
sale  at  such  a  time  and  under  such  circumstances  as  to  make  it 
bring  the  best  price,  without  injuring  the  party  entitled  to  the 
proceeds  of  the  sale  by  delaying  the  payment  of  his  debt.  And 
where  the  officer,  in  violation  of  his  duty,  is  proceeding  to  sell 
property  under  a  judgment  or  decree  at  an  improper  time,  when 
such  sale  must  necessarily  sacrifice  the  property,  as  during  the 
raging  of  a  pestilence,  or  while  there  is  a  threatened  invasion, 
which  will  destroy  all  chance  of  fair  competition  by  deterring 
bidders  from  attending  the  sale,  it  will  unquestionably  be  the 
duty  as  well  as  the  right  of  the  court  to  interfere.  But  a  court 
of  equity  has  no  legal  right  to  interfere  for  the  relief  of  an 
individual  by  arbitrarily  suspending  the  ordinary  operation  of  the 

76Ackley  v.  Parmenter,  98  N.  Y.  78  Ward  v.  James,  8  Hun,  526. 

425.  79Bicknell    v.    Byrnes,    23    How. 

77  Per  curiam  in  Stearns  v.  Welsh,  Pr.   486. 
7  Hun,  676,  affi'g  50  How.  Pr.  186. 


§  995.]        HOW    SALE    TJNDEE    JUDGMENT    SHOTTLD    BE   MADE.         801 

laws  for  the  collection  of  debts  to  meet  his  particular  case,  and 
the  vain  expectation  that  an  extra  session  of  Congress  about  to  be 
held  will  settle  the  politics  and  finances  of  the  country  so  effec- 
tually as  to  greatly  increase  the  value  of  the  property  of  the  mort- 
gagor, will  not  justify  an  adjournment  of  the  sale.®"  Even  the 
existence  of  a  war,  when  there  is  no  immediate  danger-  of  an 
invasion  of  the  place  where  property  is  advertised  to  be  sold, 
forms  no  sufficient  ground  for  suspending  the  sale  of  mortgaged 
premises  under  a  decree.®^ 

A  sale  made  on  an  election  day  is  not  for  that  reason  void,  but 
if  made  on  that  day  in  defiance  of  the  protest  of  the  defendant,  it 
becomes  at  least  very  questionable,  and  although  not  of  itself, 
perhaps,  sufiicient  to  warrant  the  court  in  setting  aside  the  sale, 
yet,  in  connection  with  other  facts,  it  cannot  fail  to  produce  an 
influence  upon  the  court.  Occupying  the  position  of  advantage, 
it  behooves  the  plaintiff  to  pursue  his  remedy  with  scrupulous 
care,  lest  he  should  inflict  an  injury  upon  one  who  is  compara- 
tively powerless.*^ 

It  is  provided  by  Rule  6Y  that  no  order  to  stay  a  sale  under  a 
judgment  in  partition  or  for  the  foreclosure  of  a  mortgage  shall 
be  granted  or  made  by  a  judge  out  of  court,  except  upon  a  notice 
of  at  least  two  days  to  the  plaintiff's  attorney.  Where,  after  a 
referee  has  been  appointed  to  sell  real  estate,  in  pursuance  of  a 
judgment  of  foreclosure,  and  a  notice  of  sale  has  been  duly  pub- 
lished, the  defendant  serves  an  undertaking  to  stay  proceedings 
upon  appeal,  the  plaintiff  is  not  required  to  abandon  the  pro- 
ceedings instituted  by  him,  but  the  sale  may  be  adjourned,  until 
it  can  be  determined  whether  or  not  the  sureties  will  justify.*^ 

§  995.  Conveyance  to  state  name  of  party — "  A  conveyance  of 
property,  sold  by  virtue  of  an  execution,  or  sold  pursuant  to  a 
judgment,  which  specifies  the  particular  party  or  parties,  whose 
right,  title  or  interest  is.  direeted  to  be  sold,  must  distinctly  state, 
in  the  granting  clause  thereof,  whose  right,  title  or  interest  was 
sold,  and  is  conveyed,  without  naming,  in  that  clause,  any  of  the 
other  parties  to  the  action ;  otherwise,  the  purchaser  is  not  bound 
to  accept  the  conveyance,  and  the  ofiicer  executing  it  is  liable  for 

80  McGown    v.    Sanford,    9    Paige,  82  King  v.  Piatt,  37  N.  Y.  155. 
290.                                                                    83  Ward  v.  James,  8  Hun,  526. 

81  Astor  V.  Eomayne,  1  Johns.  Ch. 
310. 
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the    damages,    which    the   purchaser   sustains   by    the    omission, 
whether  he  accepts  or  refuses  to  accept  it."  ** 

Whenever  a  sheriff  or  referee  sells  mortgaged  premises  under  a 
decree  or  order,  or  judgment  of  the  court,  it  shall  be  the  duty  of 
the  plaintiff,  before  a  deed  is  executed  to  the  purchaser,  to  file 
such  a  mortgage  and  any  assignment  thereof  in  the  office  of  the 
clerk,  unless  such  mortgage  and  assignments  have  been  duly 
proved  or  acknowledged,  so  as  to  entitle  the  same  to  be  recorded; 
in  which  case,  if  it  has  not  been  already  done,  it  shall  be  the 
duty  of  the  plaintiff  to  cause  the  same  to  be  recorded  at  full 
length,  in  the  county  or  counties  where  the  lands  so  sold  are  sit- 
uated, before  a  deed  is  executed  to  the  purchaser  on  the  sale;  the 
expense  of  which  filing  or  recording,  and  the  entry  thereof,  shall 
be  allowed  in  the  taxation  of  costs;  and,  if  filed  with  the  clerk, 
he  shall  enter  in  the  minutes  the  filing  of  such  mortgage  and  as- 
signments, and  the  time  of  filing.  But  this  rule  shall  not  extend 
to  any  case  where  the  mortgage  or  assignments  appear,  by  the 
pleadings  or  proof  in  the  suit  commenced  thereon,  to  have  been 
lost  or  destroyed.^* 

§  996.  Tees  of  the  officer  making  the  sale.^^ — ^By  the  judiciary 
act  of  1847  it  was  enacted  that  sales  of  lands  which  had  previously 
been  made  by  masters  in  chancery  might  be  made  by  the  sheriffs 
of  the  respective  counties.*''^ 

By  section  3307  of  the  Code  of  Civil  Procedure,  subdivision  11, 
it  is  provided  that  the  sheriff  shall  receive  for  posting  and  pub- 
lishing the  notice  of  sale,  selling  and  conveying  real  property, 
in  pursuance  of  a  direction  contained  in  a  judgment,  the  like  fees 
as  for  the  same  services  upon  the  sale  of  real  property  by  virtue 
of  an  execution;'  but  where  real  property  is  sold  under  a  judg- 
ment in  an  action  to  foreclose  a  mortgage,  the  sheriff's  entire 
compensation  cannot  exceed  fifty  dollars.  The  same  section  fixes 
these  fees  in  detail.  Section  3297  of  the  Code  enacts  that  the 
fees  of  a  referee  appointed  to  sell  real  property  pursuant  to  a 
judgment  in  an  action,   are  the  same  as  those   allowed  to  the 

84  Code  Civ.  Pro.  §   1244.  Keppler  v.  Merkle,  23  W.  Dig.  380; 

85  Rule  63.  Richards  v.  Richards,  14  Hun,  25 ;  2 

86  See  as  to  fees  of  referee  for  Abb.  N.  C.  93;  Daly  v.  Jacott,  2 
sale  in  partition,  Race  v.  Gilbert,  102  Abb.  N.  C.  97. 

N.   Y.   298;    6   N.   E.   592;    1    N.   Y.  87  Laws  of  1847,  c.  280,  §  77. 

St.    Rep.    661,    rev'g    32    Hun,    360; 
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sheriff;  and  he  is  also  allowed  the  same  disbursements  as  the 
sheriff.*^ 

Where  a  referee  is  required  to  take  security  upon  a  sale,  or 
to  distribute,  or  apply,  or  ascertain  and  report  upon  the  distribu- 
tion or  application  of  any  of  the  proceeds  of  the  sale,  he  is  also 
entitled  to  one-half  of  the  commissions  upon  the  amount  so  se- 
cured, distributed  or  applied,  allowed  by  law  to  an  ex- 
ecutor or  administrator  for  receiving  and  paying  out  money. 
But  commissions  shall  not  be  allowed  to  him  upon  a  sum 
bidden  by  a  party,  and  applied  upon  that  party's  demand,  as 
fixed  by  the  judgment,  without  being  paid  to  the  referee,  except 
to  the  amount  of  ten  dollars.  And  a  referee's  compensation,  in- 
cluding commissions,  cannot,  where  the  sale  is  under  a  judgment 
in  an  action  to  foreclose  a  mortgage,  exceed  fifty  dollars,  unless 
the  property  sold  for  ten  thousand  dollars  or  upwards,  in  which 
event  the  referee  may  receive  such  additional  compensation  as  to 
the  court  may  seem  proper,  or  in  any  other  cause  five  hundred 
dollars. 

Under  this  section  where  the  property  is  bid  in  by  the  plaintiff 
and  the  amount  of  his  bid  is  applied  upon  the  judgment  without 
being  paid  to  the  referee  the  commissions  allowable  to  the  latter 
are  limited  to  ten  dollars.®^  The  fee  provided  for  is  recoverable 
by  a  referee  who  has  been  obliged  to  return  the  earnest  money  to 
a  purchaser  owing  to  the  title  being  unmarketable  because  of  a 
defect  of  parties  to  the  record.^**  He  is  not,  however,  entitled  to 
an  additional  compensation  unless  the  amount  which  he  actually 
receives  and  for  which  he  is  accountable  equals  or  exceeds  ten 
thousand  dollars  in  cash.^^  And  then  only  when  the  court  deems 
the  fixed  compensation  inadequate  because  of  the  amount  of  labor 
required.®^ 

The  referee  should  file  a  report  showing  his  disbursements  and 
is  not  excused  from  so  doing  by  the  fact  that  he  has  money  ap- 

88  Lockwood  V.  Fox,  (N.  Y.  C.  P.)  foreclosure  action  to  tax  the  fee 
3  W.  Law  Bulletin,  37.  against  the  latter. 

89  Kant  v.  Bergman,  97  App.  Div.  91  Hosmer  v.  Gans,  14  Misc.  E. 
118;   89  N.  Y.  Supp.  593.  229;  35  N.  Y.  Supp.  471.     See  Maher 

90  Hover  v.  Hover,  25  Misc.  E.  95;  v.  O'Connor,  61  How.  Pr.  103;  1  Civ. 
54  N.  Y.  Supp.  693,  holding  that  his  Pro.   158. 

remedy  is  hy  an  action  against  the  92  Dime  Sav.  Bank  of  Brooklyn  v. 

plaintiff  and  not  by  a  motion  in  the      Pettit;  5  N.  Y.  Supp.  794. 
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plicable  to  the  payment  of  costs  awarded  to  the  plaintiff's  at- 
torney which  the  latter  refuses  to  receive.** 

The  fees  of  a  referee  on  a  sale  are  properly  taxable,  in  the  first 
instance,  before  the  court  at  Special  Term.**  The  referee  may 
appeal  from  the  order  on  such  taxation.*^ 

§  997.  Local  regulations. — Section  3308  of  the  Code  provides 
that  the  special  statutory  provisions  relating  to  the  fees  and  ex- 
penses of  the  sheriff  of  the  county  of  New  York,*®  and  of  the 
sheriff  of  the  county  of  Kings  *''  shall  not  be  affected  by  the  pro- 
visions of  section  3307.  By  these  statutes  the  fee  to  which  the 
sheriff  is  entitled  for  selling  real  property  under  a  judgment  is 
declared  to  be  the  same  as  for  selling  real  property  by  virtue  of 
an  execution,  but  where  the  judgment  was  rendered  in  an  action 
to  foreclose  a  mortgage  the  total  fee  shall  not  exceed  fifty  dollars. 
It  is  the  custom  of  the  courts  in  both  counties  to  make  the  sale 
through  a  referee. 

§  998.  Fees  of  the  auctioneer — The  only  way  in  which  auction- 
eers can  be  compensated  upon  foreclosure  sales  is  by  making  their 
fees  as  a  part  of  the  terms  of  sale,  to  be  paid  by  the  purchasers ; 
and  if  that  course  is  not  abused  to  the  prejudice  of  defendants, 
there  will  be  no  reason  for  the  court  to  interfere.  No  fee  can  be 
charged  by  an  auctioneer  upon  an  adjournment.** 

Where  the  terms  of  sale  provided  that  the  purchaser  was  to 
pay  the  auctioneer's  fees,  "  $25  for  each  parcel  sold,"  it  was  held 
that  the  word  "  parcel "  meant  the  piece  or  quantity  of  land  put 
up  and  sold  in  a  body,  one  piece  and  at  one  time,  and  pretended 
usage  among  auctioneers  to  construe  the  word  "  parcel "  in  such  a 
case,  so  as  to  mean  each  of  the  lots  into  which  the  tract  so  sold 
had  been  divided,  was  declared  not  to  control.** 

By  Laws  of  1879,  chap.  519,  it  was  enacted  that  "  No  auction- 
eer shall  hereafter  demand  or  receive  for  his  services  in  selling  at 

93  Carter  v.  Builders'  Construe-  477;  Laws  of  1897,  chap.  636;  Laws 
tlon  Co.,  134  App.  Div.  553;   119  N.      of  1911,  chap.  761. 

Y.  Supp.  670.  97  Laws  of  1876,  ch.  439;  Laws  of 

94  Lynch  v.  Meyers,  3  Daly,  261.  1889,  ch.  167;  Laws  of  1901,  ch.  705; 

95  Code  of  Civ.  Pro.  §  1294;   Ho-      Laws  of  1903,  ch.  464. 

bart  V.  Hohart,  23  Hun,  484.  98  Ward   v.   James,    8   Hun,   526; 

96  Laws  1890,  ch.  523  as  amended  Harrington  v.  Bayles,  40  Misc.  R. 
by  Laws  of  1891,  chap.  315;  Laws  of      388;   82  N.  Y.   Supp.  379. 

1892,  chap.  418;  Laws  of  1894,  chap.  99  Miller  v.  Burke,  68  N.  Y.  615. 
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public  auction,  in  the  counties  of  New  York  or  Kings,  any  real 
estate  directed  to  be  sold  by  any  judgment  or  decree  of  any  court 
of  this  State,  a  greater  compensation  or  fee  than  fifteen  dollars 
for  each  parcel  separately  sold;  but  where  such  sale  is  made  at 
any  public  salesroom,  said  auctioneer  may  demand  and  receive 
such  further  amount  not  exceeding  two  dollars  for  each  parcel 
separately  sold,  as  he  may  have  actually  paid  for  the  privilege  or 
right  of  making  said  sale  in  such  salesroom  as  aforesaid;  but 
where  one  or  more  lots  are  sold  at  public  auction  with  the  privilege 
to  the  purchaser  of  taking  one  or  more  additional  lots  at  the 
same  rate  or  price,  nothing  herein  contained  shall  be  construed 
to  prevent  the  auctioneer,  making  such  sale,  from  demanding  and 
receiving  for  his  services  the  compensation  or  fee  above  allowed, 
for  each  additional  lot  taken  by  said  purchaser  under  such  option 
or  privilege."  The  auctioneer  is  forbidden  to  divide  his  fee  with 
the  officer  making  the  sale,  or  with  any  attorney  in  the  action, 
and  a  violation  of  any  of  the  provisions  of  the  act  is  declared  to  be 
a  misdemeanor. 
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SALE  IN  SEPAEATE  PAECEXS. 

Only  part  of  debt  due. — In  cases  where  only  a  portion  of 
the  mortgage  debt  was  due,  it  was  the  practice,  prior  to  the  Ke- 
vised  Statutes,  to  stay  the  sale  when  the  mortgagor  would  come  in 
before  the  sale  and  pay  the  amount  due  with  costs,  and  to  let  the 
decree  of  foreclosure  remain  good  to  enforce  payment  of  the  fu- 
ture interest  and  instalments  as  they  might  respectively  become 
due.-'  Where  such  an  application  was  made  before  answer,  it  was 
sometimes  required  that  a  decree  of  foreclosure  should  be  entered 
by  way  of  security  and  to  save  the  trouble  and  expense  of  a  new 
suit.^ 

Where  the  mortgaged  premises  were  so  situated  that  they  could 
be  sold  in  parcels  to  advantage,  the  decree  directed  that  sufficient 
be  sold  to  satisfy  the  part  then  due  with  the  cost,  and  a  provision 


1  Campbell    v. 
Ch.  534. 


Macomb,    4    Johns. 


2  Lansing  v.  Capron,  1  Johns  Ch. 
617. 
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was  inserted  that  an  order  might  be  obtained  from  time  to  time, 
as  the  interest  or  principal  became  due,  for  a  future  sale  on  the 
foot  of  the  decree.* 

§  1000.  Sale  of  entire  property — If  a  part  only  of  the  mortgage 
debt  were  due,  still  the  entire  premises  might  be  sold  if  they 
could  not  be  divided  without  injury,  and  the  proceeds  might  be 
applied,  first  in  payment  of  that  part  of  the  debt  already  due,  and 
next  on  that  which  had  not  yet  matured.  The  object  of  the  de- 
cree might  not  be  to  raise  any  part  of  the  debt  not  due,  yet  the 
raising  of  the  entire  debt  might  be  an  unavoidable  consequence  of 
the  sale,  because  the  court,  in  order  to  raise  what  was  due,  might 
be  obliged  to  sell  the  whole  of  the  mortgaged  premises  if  they 
consisted  of  one  entire  subject  incapable  of  being  conveniently 
or  safely  divided.* 

So,  too,  payment  of  an  instalment  which  was  not  due  at  the 
time  of  the  entry  of  decree,  but  which  would  become  due  before  a 
sale  could  be  made,  might  be  provided  for  in  the  order  of  sale.^ 

It  was  said  by  Chancellor  Walwoeth  that,  in  special  cases, 
where  the  person  in  possession  is  not  responsible  for  the  debt, 
and  the  premises  are  not  a  sufficient  security,  the  whole  of  the 
premises,  or  so  much  as  is  neccessary  to  pay  the  whole  debt  and 
costs,  should  be  sold,  unless  the  defendant  choose  to  pay  the 
amount  of  the  instalment  which  is  due,  before  the  sale,  or  will 
give  security  that  the  rest  of  the  mortgage  money  will  be  paid 
when  it  is  due.®  In  this  respect  he  differed  somewhat  from 
Chancellor  Kent,  who  could  not  perceive  that  the  circumstance 
that  the  premises  were  in  a  state  of  injury  and  decay  from  the 
action  of  storms,  and  had  thereby  become  a  precarious  security, 
gave  the  complainant  any  right  or  title  in  equity  to  have  the 
premises  sold  for  a  debt  not  due.  "  The  security  was  taken  with 
knowledge  of  the  situation  and  character  of  the  property  and  of 
the  risks  to  which  it  was  exposed.  It  does  not  belong  to  the 
court  to  give  a  party  a  better  security  than  he  elected  to  take, 

3  Brinokerhoff  v.  Thallhimer,  2  5  Lyman  v.  Sale,  2  Johns.  Ch. 
Johns.    Ch.    486;    Lyman   v.    Sale,    2      488. 

Johns.  Ch.  487 ;  Campbell  v.  Macomb,  6  SuflFern  v.  Johnson,  1  Paige,  450 ; 

4  Johns.  Ch.  534.  Hall  v.  Bamber,  10  Paige,  296. 

4  Campbell    v.    Macomb,    4    Johns. 
Ch.  534. 
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where  there  has  been  no  fraud  or  mistake,  nor  any  abuse  or  waste 
of  the  subject."  '' 

In  Cox  V.  Wheeler  (7  Paige,  248),  the  complainant  had  held  a 
mortgage  upon  real  estate,  only  a  portion  of  the  money  secured 
by  which  was  due,  and  he  advertised  a  sale  of  the  property  there- 
under on  a  statute  foreclosur**  The  premises  were  sold  subject 
to  the  future  instalment,  an^  were  bid  in  by  the  complainant. 
There  was  a  surplus  which  the  complainant  sought  to  have  ap- 
plied on  the  last  instalment.  It  was  held  that  the  mortgaged 
premises  became  the  primary  fund  for  the  payment  of  the  amount 
of  the  incumbrance;  that  the  mortgagee,  having  become  the  pur- 
chaser, the  incumbrance  became  merged  in  the  legal  estate  in  the 
equity  of  redemption,  and  the  debt  was,  in  equity,  extinguished. 
The  mortgagor  was  determined  to  be  entitled  to  the  surplus. 

§  1001.  Provisions  of  Code,  only  a  portion  of  debt  being  due 

The  Revised  Statutes  were  mainly  declaratory  of  the  law  as  it 
existed  before  their  passage,  except  that  they  favored  the  con- 
struction of  Chancellor  Keostt,  in  cases  where  the  only  reason  for 
selling  the  entire  premises  was  found  in  the  fact  that  the  se- 
curity was  inadequate.  It  was,  perhaps,  for  this  reason  that 
Chancellor  Walwobth  thought  that  the  power  of  the  court  in 
this  respect  had  been  somewhat  restricted  by  the  Revised  Statutes.* 

The  provisions  of  the  Revised  Statutes  on  this  subject®  are, 
in  substance,  now  embodied  in  the  Code  of  Civil  Procedure,  and 
stand  as  follows: 

"  §  1634.  Where  an  action  is  brought  to  foreclose  a  mortgage 
upon  real  property,  upon  which  a  portion  of  the  principal  or 
interest  is  due,  and  another  portion  of  either  is  to  become  due,  the 
complaint  must  be  dismissed,  without  costs  against  the  plaintiff, 
upon  the  defendant  paying  into  court,  at  any  time  before  a. final 
judgment  directing  a  sale  is  rendered,  the  sum  due,  and  the  plain- 
tiff's costs. 

"  §  1635.  In  a  case  specified  in  the  last  section,  if,  after  a 
final  judgment  directing  a  sale  is  rendered,  but  before  the  sale  is 
made,  the  defendant  pays  into  court  the  amount  due  for  principal 

7  Campbell    v.    Macomb,    4    Johns.  8  Bank  of  Ogdensburgh  v.  Arnold, 

Ch.  534.     See  also  Blazey  v.  Delius,       5   Paige,   38. 

74  111.  299.  9  2   R.   S.   192,   §§    161   to   166  in- 

clusive. 
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and  interest,  and  the  costs  of  the  action,  together  with  the  ex- 
.penses  of  the  proceedings  to  sell,  if  any,  all  proceedings  upon  the 
judgment  must  be  stayed;  but,  upon  a  subsequent  default  in  the 
payment  of  principal  or  interest,  the  court  may  make  an  order, 
directing  the  enforcement  of  the  judgment,  for  the  purpose  of 
collecting  the  sum  then  due.  * 

"  §  1636.  Where  the  mortgage  debt  is  not  all  due,  and  the 
mortgaged  property  is  so  circumStailSbd;  ihat  it  can  be  sold  in 
parcels  without  injury  to  the  interests  of  the  parties,  the  final 
judgment  must  direct,  that  no  more  of  the  property  be  sold,  in  the 
first  place,  than  is  sufiicient  to  satisfy  the  sum  then  due,  with  the 
costs  of  the  action  and  expenses  of  the  sale ;  and  that  upon  a  sub- 
sequent default  in  the  payment  of  principal  or  interest,  the  plain- 
tiff may  apply  for  an  order,  directing  the  sale  of  the  residue,  or 
of  so  much  thereof  as  is  necessary  to  satisfy  the  amount  then  due, 
with  the  costs  of  the  application  and  the  expenses  of  the  sale. 
The  plaintiff  may  apply  for  and  obtain  such  an  order,  as  often  as 
a  default  happens. 

"  §  1637.  If,  in  a  case  specified  in  the  last  three  sections,  it 
appears  that  the  mortgaged  property  is  so  circumstanced,  that  a 
sale  of  the  whole  will  be  most  beneficial  to  the  parties,  the  final 
judgment  must  direct,  that  the  whole  property  be  sold;  that  the 
proceeds  of  the  sale,  after  deducting  the  costs  of  the  action,  and 
the  expenses  of  the  sale,  be  either  applied  to  the  satisfaction  of 
the  whole  sum  secured  by  the  mortgage,  with  such  a  rebate  of  in- 
terest, as  justice  requires ;  or  be  first  applied  to  the  payment  of  the 
sum  due,  and  the  balance,  or  so  much  thereof  as  is  necessary,  be 
invested  at  interest,  for  the  benefit  of  the  plaintiff,  to  be  paid  to 
him  from  time  to  time,  as  any  part  of  the  principal  or  interest 
becomes  due." 

§  1002.  Stay  on  paying  amount  due — After  the  judgment  is  en- 
tered, the  plaintiff  is  not  required  to  accept  payment  of  the 
amount  due  from  the  hands  of  the  defendant,  but  if  the  latter 
wishes  a  stay  in  the  execution  of  the  judgment,  it  is  incumbent 
on  him  to  move  the  court  for  leave  to  make  the  payment  into  court, 
and  procure  an  order  for  a  stay.  The  plaintiff  will  then  be  en- 
titled to  have  a  provision  inserted  in  the  judgment  for  its  enforce- 
ment on  future  defaults.  An  observance  of  the  statutes  in  these 
respects  is  highly  important,  for  both  parties  are  then  made  ac- 
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quainted  with  the  terms  of  the  decree,  and  have  an  opporunity  to 
know  and  to  protect  their  rights.  Payment  made  by  the  mort- 
gagor to  the  mortgagee  without  an  order  of  the  court  making  pro- 
vision for  future  instalments,  is  likely  to  lead  to  confusion  and 
trouble.^** 

§  1003.  How  much  of  premises  should  be  sold. — Under  orders 
of  reference  in  cases  arising  under  this  statute,  the  first  duty  of 
the  referee  is  to  ascertain  whether  the  mortgaged  premises  are  so 
situated  that  they  can  be  sold  in  parcels,  without  injury  to  the 
interests  of  the  parties.  This  provision  of  the  statute  relates  en- 
tirely to  the  material  condition  of  the  mortgaged  property.  If 
the  referee  finds  that  the  property  cannot  be  sold  in  parcles,  as 
he  would  be  bound  to  do,  in  cases  where  it  is  indivisible  for  use 
or  enjoyment,  as  in  the  case  of  a  mill,  a  store,  a  dwelling-house, 
or  a  farm,  or  single  piece  of  property  whose  value  consisted  in 
keeping  it  together  in  its  unity  or  entirety,  such  finding  will  prac- 
tically end  his  duties  under  the  order.  And  so  it  will  if  he 
finds  that  the  mortgaged  premises  consist  of  distinct  parcels  of 
land,  whose  relative  value  is  entirely  independent  of  each  other. 
In  such  cases  he  will  so  report,  and  the  land  must  be  sold  ac- 
cordingly. The  report  of  the  referee  is  but  part  of  the  evidence 
before  the  court,  and  upon  which  it  is  called  upon  to  decide 
whether  it  will  or  will  not  be  most  beneficial  to  the  parties  to  de- 
cree a  sale  of  the  whole  premises  in  one  parcel  in  the  first  in- 
stance. The  court  will  look  to  the  pleadings,  and  will  receive 
other  evidence  in  its  discretion,  and  will  consider  any  stipula- 
tions offered,  and  admissions  of  the  parties  or  of  other  persons 
presented  to  it  on  the  hearing.  All  the  plaintiff  is  entitled  to  is 
to  receive  his  pay  upon  the  mortgage,  in  cash,  as  the  payments 
fall  due.  If  parcels  of  the  land  can  be  sold  for  cash  sufficient 
to  pay  the  amount  due  to  the  plaintiff,  without  impairing  his 
security  for  the  balance  of  his  debt,  or  the  relative  value  of  the 
residue  of  the  land,  it  ought  to  be  so  sold,  and  the  court  cannot 
hold  that  it  will  be  most  beneficial  to  the  parties  to  sell  the  whole 
land  in  one  parcel. ■^■'  The  court  may  direct  a  sale  of  the  whole 
mortgaged  premises  if  such  a  sale  is  found  to  be  most  conducive 

10  Long  V.  Lyons,  54  How.  Pr.  129.       Kels  v.  West,   56  Misc.  E.   126;    106 
H  Per  E.  D.  Smith,  J.,  in  Gregory      N.  Y.  Supp.   1108. 
V.  Campbell,   16  How.  Pr.  417.     See 
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to  the  ends  of  justice  in  reference  to  the  equitable  rights  of  all 
the  parties,  although  a  part  only  of  the  mortgage  debt  has  become 
due;  but  the  fact  that  the  premises  are  a  meager  and  scant  se- 
curity, and  are  going  to  ruin  and  decay,  does  not  of  itself  justify 
a  sale  to  satisfy  a  debt  not  yet  due.^^ 

§  1004.  Selling  for  benefit  of  junior  liens ^A  foreclosure  suit  is 

not  entertained  for  the  benefit  of  the  plaintiff  alone.  The  rights 
of  all  of  the  parties  are  before  the  court,  and  where  a  junior  mort- 
gagee is  made  a  party  the  court  may  make  a  decree  directing  a 
sale  of  so  much  of  the  mortgaged  premises  as  will  be  sufficient  to 
satisfy  the  amount  due  on  such  junior  mortgage,  and  all  inter- 
mediate liens  and  incumbrances,  in  addition  to  the  amount  of  the 
plaintiff's  mortgage  and  costs.-'*  But  before  such  junior  mortgage 
can  be  paid,  the  report  of  sale  must  be  filed,  and  the  surplus  moneys 
brought  into  court,  so  that  other  persons,  who  have  not  been  made 
parties  to  the  suit,  may  have  an  opporunity  to  file  claims  to  such 
surplus  moneys.^* 

The  same  rule  will  prevail  in  favor  of  any  other  junior  in- 
cumbrancer, as,  for  instance,  a  judgment  creditor  or'  the  holder 
of  a  mechanic's  lien.  As  these  liens  are  cut  off  by-  the  sale,  they 
must  be  protected  by  the  court  which  orders  the  sale,  or  they  are 
lost.  Hence  arises  the  necessity  of  making  all  the  holders  of  liens 
of  a  date  later  than  that  of  the  mortgage,  parties  to  a  foreclosure 
suit.  The  equities  of  all  such  parties  are  as  much  before  the  court, 
and  as  much  the  objects  of  its  care,  as  those  of  the  owner  of  the 
mortgage  primarily  to  be  foreclosed.  The  court  cannot,  of  course, 
content  itself  with  giving  such  directions  as  will  certainly  produce 
satisfaction  of  the  plaintiff's  lien,  without  regard  to  their  effect 
upon  those  which  are  subsequent;  but  should  make  such  order  as, 
while  it  fully  maintains  the  priority  of  the  plaintiff,  will  best 
protect  the  rights  and  preserve  the  equities  of  all.-'" 

§  1005.  Supplemental  order. — If  the  judgment  fails  to  protect 
the  equitable  rights  of  the  parties  before  the  court,  the  court  has 
power  to  supply  the  defect  by  a  supplemental  order,  ^®  and  such 

12Blazey  v.  Delius,  74  111.  299.  v.  Mildrum,  19  N.  Y.  440;  De  Forest 

ISPaneoast    v.    Duval,    26    N.    J.  v.   Farley,   62   N.   Y.  628;    Barnes  v. 

Eq.  445.  Stoughton,   10  Hun,   14. 

14Beekman  v.  Gibbs,  8  Paige,  511.  16Malcom  v.  Allen,  49  N.  Y.  448. 

15  Per   Selden,   J.,   in   Livingston 
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order  may  be  made  after  enough  of  the  property  has  been  sold  to 
satisfy  the  plaintiff's  claims.-'^ 

While  it  is  in  the  power  of  the  court  to  order  a  sale  of  more  of 
the  mortgaged  property  than  is  required  to  satisfy  the  demand  of 
the  plaintiff,  the  ordinary  form  of  judgments  in  foreclosure  does 
not  justify  the  referee  to  make  any  sale  further  than  is  required 
to  pay  the  amount  decreed  to  be  due  to  the  plaintiff,  with  costs  and 
expenses.  In  McBride  v.  Lewisohn  (lY  Hun,  524),  an  excessive 
amount  of  property  was  sold  and  the  surplus  was  paid  into  court. 
The  purchaser  of  the  parcel  last  sold  objected  that  the  decree 
furnished  no  authority  for  selling  such  parcel.  In  this  point  the 
court  agreed  with  him,  but,  it  further  appearing  that  pro- 
ceedings had  been  taken  to  distribute  the  surplus  on  notice  to  all 
parties,  and  that  the  owner  of  the  equity  of  redemption  had  made 
no  objection,  this  was  held  to  establish  the  validity  of  the  sale. 
The  owner  of  the  equity  of  redemption  was  said  to  be  the  only 
person  having  any  right  whatever  to  question  it,  and  by  omit- 
ting to  take  any  action  with  regard  to  the  alleged  improper  sale, 
and  by  permitting  the  proceedings  to  go  on  in  reference  to  the 
surplus  occasioned  by  the  sale,  he  was  held  to  have  waived  all 
right  to  any  consideration  on  that  subject  and  to  be  estopped. 

And  where  a  defendant  neither  answered  nor  appeared  in  op- 
position to  a  motion  that  his  parcel  be  sold  first,  it  was  decided 
that  an  appeal  from  the  order  granting  the  motion  could  not  be 
taken  by  him  and  the  plaintiff  also  was  held  to  be  precluded  from 
so  doing  as  he  was  not  a  party  aggrieved  within  the  meaning  of 
the  Code.i« 

§  1006.  When  the  sale  should  be  made  in  separate  parcels. — 
Section  1678  of  the  Code  of  Civil  Procedure  ^®  provides  that  "  if 
the  property  consists  of  two  or  more  distinct  buildings,  farms,  or 
lots,  they  shall  be  sold  separately,  unless  otherwise  ordered  by 
the  court ;  and  provided,  further,  that  where  two  or  more  buildings 
are  situated  on  the  same  city  lot  they  be  sold  together." 

The  word  "  shall "  in  this  section  is  directory  merely,^"  and  if 
a  sale  is,  without  direction  of  the  court,  made  in  one  parcel,  it 

17  Livingston  v.  Mildrum,  19  N.  19  Substitute  for  3  R.  S.,  5th  ed. 
Y,   440.  1860,  §  6. 

18  Stern  v.  Marcuse,  128  App.  Div.  20  Wallace  v.  Feely,  61  How.  Pr. 
169;  112  N.  y.  Supp.  653.  225;    Cunningham  v.   Casaidy,   17   N. 

Y.  276. 
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would  constitute  an  irregularity  merely  that  the  court  might  dis- 
regard if  such  a  method  of  sale  was  determined  to  have  been 
proper. 

The  provision  of  the  statute  directing  a  sale  in  separate  par- 
cels, except  in  unusual  cases,  is  simply  a  declaration  of  the  law 
as  administered  before  the  passage  of  any  positive  enactment. 
The  object  of  the  sale  is  to  make  the  property  produce  the  largest 
sum,  and  a  sale  in  parcels  is  generally  best  for  the  interests  of  all 
concerned.  Such  a  sale  will  produce  the  most,  because  it  will 
accommodate  the  greatest  number  of  bidders,  and  it  tends  to  pre- 
vent odious  speculations  upon  the  distresses  of  the  debtor.^^ 

§  1007.  Parcels  described  together. — The  rule  holds  good  whether 
the  parcels  be  described  together  or  separately  in  the  mortgage. 
The  mortgagor  may  by  his  mortgage  subject  the  whole  property 
to  the  lien  of  the  mortgage,  leaving  in  himself  only  an  equity  or 
right  to  redeem,  but  neither  the  sale  nor  the  manner  of  conducting 
it  is  regulated  by  the  contract.  The  mortgagee  has  a  right  to 
nothing  more  than  the  application  of  so  much  of  the  property  as 
may  be  necessary  to  the  satisfaction  of  his  debt  and  costs,^^  and 
the  sale  will  be  made  in  such  a  way  as  to  pay  his  just  demands 
without  inflicting  unnecessary  loss  upon  his  debtor.^* 

§  1008.  Best  results  must  be  sought. — The  question  must,  there- 
fore, always  be  as  to  what  method  of  sale  will  produce  the  best 
results,  and  while  the  presumption  is,  in  cases  where  the  parcels 
are  capable  of  distinct  and  separate  enjoyment,  that  they  will 
bring  a  larger  sum  if  sold  separately  than  if  sold  together,  the 
court  may  direct  the. officer  making  the  sale  to  sell  the  entire  mort- 
gaged property  together,  if  in  the  special  case  it  is  thought  wise  so 
to  do.  This  provision  was  intended  to  apply  to  cases  where  from 
the  peculiar  situation  of  the  parcels  with  respect  to  each  other, 
it  is  evident  that,  if  owned  by  one  person  and  kept  together,  they 
will  be  more  valuable  than  the  aggregate  values  of  the  several  par- 
cels could  be  to  several  individuals  if  owned  by  them  in  severalty ; 
or  where,  in  consequence  of  some  prior  incumbrance  upon  the 

21  Woods  V.  Morrell,  1  Johns.  Ch.  411;  Hewson  v.  Deygert,  8  Johns. 
502.  See  also  Corley  v.  Lashley,  15  333;  Mohawk  Bank  v.  Atwater,  2 
N.  J.  Eq.  116.  Paige,  61,  62. 

22  Ellsworth  v.  Lockwood,  42  N.  23  Wolcott  v.  Schenck,  23  How. 
Y.  89;  Jencks  v.  Alexander,  11  Paige,  Pr.  385. 

619;  Tiernan  v.  Wilson,  6  Johns.  Ch. 
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■whole  of  the  premises,  purchasers  would  be  unwilling  to  purchase 
only  a  portion  of  the  property,  subject  to  such  incumbrance.^* 

§  1009.  Sale  in  one  parcel — If  the  mortgaged  premises  consist 
of  separate  parcels  whose  relative  values  are  entirely  independent 
of  each  other  and  which  may  be  sold  separately,  the  sale  should 
be  so  made;  but  if,  for  any  reason,  the  values  of  the  parcels  de- 
pend upon  each  other,  and  upon  being  held  and  enjoyed  by  the. 
same  owner,  they  should  be  sold  together.  ^^  The  fact  that  the  de- 
fendants, or  some  of  them,  are  infants  can  make  no  difference  in 
the  rule.^® 

§  1010.  Protecting  rights  of  plaintiff — Much  depends  upon  the 
circumstances  of  each  individual  case.  The  plaintiff  has  a  right 
to  be  protected  to  the  extent  of  his  lien,  and  if  he  acts  in  good 
faith,  and  no  other  party  in  interest  will  furnish  him  security, 
he  will  in  doubtful  cases  be  allowed  to  designate  the  manner  of 
sale.^'^  Griswold  v.  Fowler  (24  Barb.  135)  was  a  case  of  this 
kind.  The  property  was  situated  on  Staten  Island  and  was 
originally  mortgaged  in  one  parcel,  but  it  was  afterward  laid  out 
into  city  lots  facing  on  streets.  The  plaintiff  showed  his  willing- 
ness to  accept  any  method  of  sale  which  would  be  suggested,  pro- 
vided security  were  furnished  him,  but  in  the  absence  of  security 
he  objected  to  a  sale  in  parcels,  because  the  spaces  marked  out 
for  streets  could  not  thus  be  sold.  A  sale  made  in  one  parcel 
was  therefore  held  to  be  proper. 

If,  on  the  other  hand,  the  security  is  ample,  the  judgment  or 
preference  of  the  mortgagee  is  not  entitled  to  consideration  by  the 
referee.^^  In  Ellsworth  v.  Lochwood  (42  K  Y.  89),  the  plaintiff 
refused  a  proposition  made  by  a  junior  incumbrancer  to  bid  the 
entire  amount  due  for  a  single  parcel  of  the  mortgaged  premises 
and  sold  the  whole  together,  and,  in  setting  aside  the  sale  as  ir- 
regular, much  stress  was  laid  upon  this  fact. 

§  1011.  Examples  of  sales  in  one  parcel In  Lane  v.  Conger 

(10  Hun,  1),  the  mortgagor,  subsequent  to  the  execution  of  the 

24  American  Ins.  Co.  v.  Oakley,  9  26  Mills  v.  Dennis,  3  Johns.  Ch. 
Paige,  259;  Cunningham  v.  Cassidy,  367;  Brevoort  v.  Jackson,  1  Edw. 
17  N.  Y.  276.  Ch.  447. 

25  Gregory  v.   Campbell,    16   How.  27  Brown  v.  Frost,  HoflF.  41. 

Pr.  417;  SufFern  v.  Johnson,  1  Paige,  28  Walworth  v.   Farmers'  Loan  & 

450.  Trust  Co.,  4  Sandf.  Ch.  51. 
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mortgage,  laid  the  land  out  in  lots  fronting  on  certain  streets  and 
lanes  which  were  shown  on  a  map,  but  which  were  not  dedicated 
to  the  public.  A  sale  of  the  whole  mortgaged  premises  in  one 
parcel  was  sustained. 

No  dedication  of  streets  to  public  use  after  the  giving  of  a  mort- 
gage can  divest  the  lien  of  the  mortgagor,  and  he  is  entitled  to  a 
method  of  sale  that  will  dispose  of  the  entire  security  if  required 
to  pay  his  debt.^^ 

Where  property  is  mortgaged  in  one  parcel  and  is  by  the  same 
description  decreed  to  be  sold,  the  officer  making  the  sale  is  under 
no  obligation  to  divide  it  into  lots.  If  such  a  division  is  thought 
desirable,  the  persons  wishing  for  it  should,  before  the  sale,  ask 
the  direction  of  the  court,  and  a  survey  and  division  may,  if 
deemed  expedient,  then  be  ordered  at  the  expense  of  the  fund.^'' 

If  the  premises,  though  consisting  of  several  lots,  are  so  built 
upon  as  really  to  constitute  one  establishment,  they  may  properly 
be  sold  in  one  parcel.^^ 

Where,  subsequent  to  the  execution  of  a  deed  of  trust,  another 
deed  of  trust  was  made  by  the  same  grantor  to  another  grantee  on 
adjoining  lands,  and  buildings  extended  over  the  line  and  stood 
upon  both  parcels,  it  was  held  that  the  facts  that  the  same  grantor 
had  owned  both  parcels,  and  that  to  sever  the  lots  would  be  de- 
structive of  the  value  of  both,  would  justify  the  court  in  direct- 
ing that  both  lots  should  be  sold  together,  reserving  to  the  second 
grantee  his  proportional  part  of  the  proceeds.^^ 

The  sale  need  not  be  made  in  separate  parcels  where  the  parcel 
which  the  defendant  desires  to  be  sold  first  or  separately  has  no 
fixed,  known  or  definite  boundaries.  It  must  be  a  distinct  tract 
or  parcel  which  can  be  conveniently  sold,  described,  and  con- 
veyed.^^ 

If  property  is  put  up  for  sale  in  separate  parcels  and  no  bidders 
can  be  found  willing  to  purchase  in  that  way,  the  officer  conduct- 
ing the  sale  may  properly  offer  it  en  masse.^* 

29  Griswold  v.  Fowler,  24  Barb.  32  Pepper  v.  Shepherd,  4  Mackey 
135;  People  eoc  rel.  Weber  v.  Herbel,       (D.  C.)    269. 

96  111.  384;   Hague  v.  Inhabitants  of  33  Ellsworth  v.  Lockwood,  9  Hun, 

West  Hoboken,  23  N.  J.  Eq.  354.  548. 

30  WoodhuU  V.  Osborne,  2  Edw.  34  Van  Valkenburg  v.  Trustees  of 
Ch.  615.  Schools,  66  111.  103. 

3 1  McLaughlin      v.      Teasdale,      9 
Daly,  23. 
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§  1012.  Discretion  of  referee. — The  discretion  of  the  referee,  if 
honestly  and  fairly  exercised,  in  the  absence  of  any  special  cir- 
cumstances tending  to  show  a  clear  mistake  of  judgment  or  of  a 
desire  to  do  injustice,  will  in  most  cases  control,  and  after  the 
sale  has  been  made,  it  will  not  on  slight  grounds  be  set  aside.  ^^ 
The  presumption  is  that  where  the  separate  parcels  are  distinctly 
marked  for  separate  use  and  enjoyment,  they  should  be  sold 
separately ;  ^®  but  where  they  adjoin  each  other,  and  have  pre- 
viously been  used,  enjoyed,  and  conveyed  together,^''  the  manner 
in  which  the  sale  should  be  made  rested,  prior  to  the  present 
Code,  in  the  sound  discretion  of  the  referee. 

The  fact  that  the  sale  is  intended  to  be  made  in  separate  parcels 
need  not  be  specified  in  the  notice  of  sale.^* 
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§  1013.  In  what  order  separate  parcels  should  be  sold If  the 

mortgaged  premises  are  to  be  sold  in  parcels  to  different  persons, 
the  several  parcels  should  be  sold  in  the  order  of  their  equitable 
liability  to  pay  the  mortgage  debt.  This,  in  the  absence  of 
special  circumstances,  is  in  the  inverse  order  of  their  alienation 
by  the  debtor.  When  one  parcel  is  aliened  by  the  debtor,  the  par- 
cels remaining  in  his  hands  are  the  primary  fund  for  the  pay- 
ment of  the  debt,  and  so  on  as  each  is  sold.  If  anything  re- 
mains in  his  hands  when  the  lien  comes  to  be  enforced,  that  is  to 
be  first  subjected  to  it,  and  his  most  recent  grantees  or  mortgagees 
must  contribute  toward  the  payment  of  the  debt  in  the  first  in- 
stance before  those  whose  rights  vested  earlier.  This  rule  has  its 
foundation  in  the  equitable  principle,  that  where  a  creditor  has 
two  funds  for  the  security  of  his  debt,  and  another  party  has  an 
interest  in  one  only  of  said  funds,  without  any  right  to  resort  to 
the  other,  equity  will  compel  the  creditor  to  take  his  satisfaction 
out  of  the  fund  in  which  he  alone  has  an  interest,  so  that  both  par- 
ties may,  if  possible,  escape  without  injury.^® 

35  Whitbeck  v.  Eowe,  25  How.  Pr.          39  Libby  v.  Tufts,  121  N.  Y.  172 ; 

403.  24  N.  Y.  Supp.   12;    Ingalls  v.  Mor- 

36Wolcott    V.    Sehenck,  23    How.      gan,    10    N.   Y.     (6    S».I(i.)     178,    and 

Pr.  385.  eases   cited;    Kels  v.   West,  56  Misc. 

37  Anderson  v.  Austin,  34  Barb.  R.  126;  106  N.  Y.  Supp.  1108.  See 
319.  Roosevelt  v.  Schile,  95  App.  Div.  524; 

38  HoflFman  v.  Burke,  21  Hun,  580.      88  N.  Y.  Supp.  595. 
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§  1014.  Inverse  order  of  alienation. — .When,  therefore,  the 
debtor  has  conveyed  or  mortgaged  one  parcel  of  the  mortgaged 
premises,  retaining  the  rest,  it  is  the  right  of  his  grantee  or  mort- 
gagee to  demand  that  the  land  still  remaining  in  the  hands  of  his 
grantor  or  mortgagor  shall  be  first  sold.  The  mortgage  creditor 
may  sell  all  the  parcels  if  their  sale  is  necessary  to  satisfy  his 
lien,  but  he  must  first  take  the  property  in  which  the  junior 
grantee  or  mortgagee  of  one  parcel  has  no  interest.  The  right  of 
the  junior  grantee  to  insist  upon  this  order  of  sale  becomes  vested 
when  his  title  is  perfected,  and  his  equitable  claim  against  the 
parcels  which  remained  in  the  hands  of  his  grantor  at  the  time  of 
the  grant  to  him,  follow  those  parcels  into  the  hands  of  subsequent 
grantees.  The  right  of  each  purchaser  or  incumbrancer  to  have 
the  parcels  remaining  in  the  hands  of  the  debtor  at  the  time  he 
makes  his  purchase  or  acquires  his  lien  applied  to  the  payment  of 
the  debt,  cannot  be  disturbed  by  anything  which  takes  place  after 
his  title  or  lien  is  perfected,  and  each  new  claimant  must  take 
subject  to  prior  equities.*" 

§  1015.  In  measuring  equities  between  different  junior  grantees 
or  mortgagees,  the  dates  of  the  vesting  of  their  rights  become  im- 
portant. When  parcels  are  sold  under  various  judgments,  the 
portions  should  stand  as  of  the  dates  when  the  respective  judg- 
ments became  liens,  and  not  as  of  the  dates  of  actual  sales,  for  the 
sales,  whenever  they  take  place,  are  of  the  respective  interest  upon 
which  the  several  judgments  were  liens.*^ 

Where  a  mortgagor  sells  parcels  of  the  mortgaged  property  to 
different  purchasers  without  the  knowledge  of  the  mortgagee,  he 

40  Gill  V.  Lyon,  1  Johns.  CIi.  447;  87  N.  Y.  114;   Mahagan  v.  Mead,  63 

Clowes    V.    Dickenson,    5    Johns.    Ch.  N.  H.  570;   Brown  v.  Simons,  44  N. 

235;    James    v.    Hubbard,    1    Paige,  H.    475;    Morrison    v.    Beckwith,    47 

228;    Gouveneur   v.   Lynch,   2    Paige,  B.  Mon.   (Ky.)   73;   16  Am.  Dec.  138; 

300;  Jenkins  v.  Freyer,  4  Paige,  47;  McCullom  v.  Turpie,  Adm'r,  32  Ind. 

Guion  V.  Knapp,  6  Paige,   35;    Skeel  146;  Williams  v.  Perry,  20  Ind.  437; 

v.     Spraker,     8     Paige,     182;     Patty  Niles  v.  Harmon,  80  111.  396;  Hosmer 

V.    Pease,     8    Paige,    277;     Sehryver  v.    Campbell,    98    111.    572;    Orvis    v. 

V.   Teller,    9   Paige,    173;    Kellogg  v.  Powell,  98  U.  S.   176.     By  the  State 

Rand,   11   Paige,  59;   The  New  York  Finance  Law,  §  29,  provision  is  made 

Life   Ins.   &   Trust    Co.   v.    Cutler,    3  for   the   sale   of   premises   mortgaged 

Sandf.  Ch.   176;    Stuyvesant  v.  Hall,  to   the    State,   on   the   foreclosure   of 

2   Barb.   Ch.   151;    Ferguson  v.  Kim-  such  mortgages,  in  parcels  in  the  iij- 

ball,   3   Barb.   Ch.    616;    Lafarge   Co.  verse  order  of  alienation. 
V.  Bell,  22  Barb.  54;  Barnes  v.  Mott,  41  Woods   v.   Spaulding,   45    Barb. 

64  N.  Y.  397,  402;  Coles  v.  Appleby,  602. 
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who  first  receives  his  deed,  and  not  he  whose  deed  was  first  re- 
corded, is  protected,  and  the  land  of  the  latter  must  first  be  sold.*^ 

§  1016.  Controlling  principle — The  great  principle  underlying 
all  the  cases  is  that  each  owner  shall  pay  his  own  debts.  If  the 
mortgagor  should  convey  one  parcel  and  receive  the  full  price  for 
it,  or  if  he  should  mortgage  it  and  receive  the  consideration  for  the 
mortgage,  it  would  be  plainly  unjust  for  him  to  cast  upon  his 
grantee  or  upon  his  mortgagee  the  necessity  of  either  paying  twice 
for  the  land  or  of  having  it  sold  to  discharge  the  mortgage  debt. 
His  own  land  should  go  to  pay  his  own  debts,  and  there  would  be 
no  equity  in  compelling  his  subsequent  grantee  or  mortgagee  to 
discharge  an  obligation,  the  consideration  for  which  was  never  re- 
ceived by  him.  Cases  may  arise,  however,  where  the  payment  of 
the  mortgage  debt  or  a  part  of  it  is  assumed  by  the  junior 
grantee,**  or  where  other  circumstances  intervene  which  will  ren- 
der a  different  rule  proper.  So,  too,  there  may  be  cases  where 
equity  requires  that  each  portion  of  the  mortgaged  premises  shall 
bear  its  proportion  of  the  mortgage  debt,  as  where  tenants  in 
common  mortgage  lands  for  a  joint  debt,  and  afterward  make  par- 
tition.** 

An  agreement  may  be  made  between  parties  fixing  the  order  of 
priority  of  sale  of  the  different  parcels  of  the  mortgaged  premises 
owned  by  them  respectively,  and  will  be  enforced  if  found  not  to 
be  inequitable.*^ 

§  1017.  Eciuities  between  mortgages  and  conveyances. — As  be- 
tween mortgages  of  different  dates,  the  rule  of  selling  inversely  in 
the  order  of  their  priority  in  point  of  time  prevails,  but  as  be- 
tween a  mortgage  of  an  earlier  date  and  a  conveyance  of  a  later, 
the  mortgaged  parcel  must  be  sold  first.  A  subsequent  mortgage 
upon  a  part  of  the  equity  of  redemption  by  the  owner  of  the  whole 
of  the  mortgaged  premises  is  only  an  alienation  of  that  part  to  the 
extent  of  the  money  due  on  such  junior  mortgage,  and  for  which  the 
owner  of  such  junior  mortgage  has  no  other  security  which  should 
in  equity  be  first  resorted  to.     If  a  part  of  the  mortgaged  premises 

42  Ellison  v.  Pecare,  29  Barb.  333.  44  Eathbone  v.  Clark,  9  Paige,  648. 

43  Bowne  v.  Lynde,  91  N.  Y.  92;  45  Cowdrey  v.  Carpenter,  1  Abb. 
Halsey  v.  Eeed,  9  Paige,  446;  Torrey      Ct.  of  App.  Dec.  445. 

V.    Bank   of   Orleans,    9    Paige,    649; 
Warren  v.  Boynton,  2  Barb.  13. 
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has  been  mortgaged  a  second  time  and  the  residue  thereof  has 
been  sold  absolutely  subsequent  to  the  second  mortgage,  the  part 
mortgaged  should  be  sold  first  and  the  surplus  proceeds  of  that 
sale  beyond  the  amount  of  principal  and  interest  due  on  the  second 
mortgage  should  be  applied  in  payment  of  the  first  mortgage,  be- 
fore resorting  to  a  residue  of  the  premises  for  that  purpose  which 
was  conveyed  absolutely.*® 

In  a  case  where  successive  conveyances  are  to  the  same  person, 
all  subject  to  the  original  mortgage,  the  title  to  all  remaining  in 
the  grantee  at  the  time  of  the  foreclosure,  who  is  also  personally 
liable  for  any  deficiency  arising  after  the  sale  of  the  whole,  such 
grantee  can  have  no  equity  to  have  the  property  sold  in  parcels 
in  the  inverse  order  of  the  conveyances  to  him.*'^ 

§  1018.  Undivided  interests — There  is  no  principle  upon  which 
an  undivided  interest  in  property  can  be  sold,  if  the  whole  is 
jointly  pledged  for  the  mortgage  debt,  and  the  legal  presumption 
is,  that  a  piece  of  property  will  not  sell  as  well  in  individual  moie- 
ties as  the  whole  will  together.  If  two  tenants  in  common  join 
in  mortgaging  their  property  for  their  joint  debt,  the  court  will 
not  compel  the  mortgagee  to  adopt  a  disadvantageous  method  of 
sale  in  order  to  enable  them  the  more  easily  to  adjust  their  equities 
as  between  themselves.** 

The  rule  as  to  making  the  sale  in  parcels  in  the  inverse  order  of 
alienation  will  not  be  applied  where  the  court  can  see  that  its  en- 
forcement may  prejudice  the  mortgagee  in  the  collection  of  the 
debt  due  him,*^  and  it  has  no  application  to  mere  undivided  in- 
terests in  the  property.^"  If  an  undivided  interest  in  a  piece  of 
real  estate  is  primarily  chargeable  with  the  mortgage  debt,  the 
whole  parcel  must  be  sold,  and  the  equities  between  the  respective 
owners  must  be  worked  out  in  the  application  of  the  proceeds  of 
the  sale.®^ 

There  may  be  cases  where  only  an  undivided  interest  should  be 

46  Kellogg  V.  Rand,  11  Paige,  59.  App.  Dec.  253;   4  Keyes,  241;   Cash- 

47  Steers  v.  Childa,  15  Hun,  511.  man' v.  Martin,  50  How.  Pr.  337. 

48  Frost  V.  Bevins,  3  Sandf.  Ch.  50  Van  Slyke  v.  Van  Loan,  26 
188;  Van  Slykev.  Van  Loan,  26  Hun,  Hun,  344,  347;  Caahman  v.  Martin, 
344;    Cashman   v.    Martin,    50    How.  50  How.  Pr.  337. 

Pr.  337.  51  Van    Slyke    v.    Van    Loan,    26 

49  Smart  v.  Bement,  4  Abb.  Ct.  of      Hun,  344. 
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sold, — as,  if  a  bid  is  offered  to  an  amount  exceeding  the  claims  of 
the  plaintiff,  for  such  undivided  interest.^  ^ 

§  1019.  Direction  in  judgment  as  to  order  of  sale — It  is  a  mat- 
ter of  course  at  the  time  of  making  a  decree  of  foreclosure  and 
sale,  upon  a  mere  suggestion  that  separate  portions  of  the  mort- 
gaged premises  are  held  by  different  persons  under  conveyances 
or  mortgages  subsequent  to  the  mortgage  of  the  plaintiff,  to  in- 
sert a  provision  in  the  judgment  which  will  enable  the  referee  or 
sheriff  to  sell  in  such  a  manner  as  to  protect  the  rights  of  the 
defendants  respectively.  The  provision  usually  inserted  in  the 
decree  in  such  cases  is,  that  if  it  shall  appear  to  the  officer  who 
is  to  make  the  sale  that  separate  parcels  of  the  mortgaged  premises 
have  been  conveyed  or  incumbered  by  the  mortgagor,  or  by  those 
claiming  under  him  subsequent  to  the  plaintiff's  mortgage,  such 
officer  shall  sell  the  same  in  the  inverse  order  of  alienation,  ac- 
cording to  the  equitable  rights  of  the  parties  who  are  subsequent 
grantees  or  incumbrancers,  as  such  rights  shall  be  made  to  appear 
to  him.^^  This  qualification  of  the  discretion  to  sell  in  the  in- 
verse order  of  alienation,  that  it  shall  be  according  to  the  equi- 
table rights  of  the  subsequent  grantees  or  incumbrancers  is 
necessary  to  meet  special  cases.  It  should  always  be  inserted  in 
the  judgment  when  such  judgment  directs  the  sale  of  the  premises 
in  parcels  in  the  inverse  order  of  alienation.^*  Under  a  decree 
thus  drawn,  if  the  grantee  of  a  portion  of  the  premises  was,  by 
virtue  of  his  conveyance,  entitled  to  a  right  of  way  or  other  ease- 
ment, in  the  residue  of  the  premises  which  belonged  to  the  grantor 
subsequent  to  such  conveyance,  it  would  be  a  matter  of  course  for 
the  officer  to  sell  such  residue  subject  to  such  right  of  way,  or 
other  easement,  in  favor  of  the  owner  or  purchaser  and  his  heirs 
and  assigns.^^ 

Where  a  difference  of  opinion  exists  as  to  the  proper  order  of 
sale,  this  should  be  submitted  to  the  court  upon  a  proper  applica- 
tion before  the  sale  is  had.^^ 

§  1020.  Adjusting  equities  •  after  sale. — When  the  entire  mort- 

52  Quaw  V.  Lameraiix,  36  Wis.  626.  55  N.  Y.  Life  Ins.  &  Trust  Co.  v. 

53  Knickerbacker    v.    Eggleston,    3      Milnor,  1  Barb.  Ch.  353. 

How.  Pr.  130.  56  St.  Joseph  Manuf'g  Co.  v.  Dag- 

54  N.  Y.  Life  Ins.  &  Trnst  Co.  v.      gett,  84  111.  556. 
Milnor,  1  Barb.  Ch.  353;  Rathbone  v. 

Clarlc,  9  Paige,  648. 


§1021.]  ORDER    GF    SALE.  821 

gaged  premisej  are  to  be  sold  it  can  make  but  little  difference 
as  to  which  parcel  is  sold  first.  The  proceeds  of  the  sale  will  go 
into  court  together  as  a  common  fund, ,  and  the  court  will  see 
that  equity  is  done  as  between  the  owners  of  the  various  parcels. 
If  the  oflttcer  making  the  sale  pays  more  than  a  proper  propor- 
tion of  the  proceeds  of  any  parcel  toward  the  satisfaction  of  the 
plaintiff's  debt  and  costs,  the 'court  would  of  course  direct  it  to 
he  refunded,  out  of  the  proceeds  of  the  other  parcels  in  settling 
the  rights  of  the  junior  claimants  and  incumbrancers  as  between 
themselves.^'' 

The  order  of  the  sale  of  separate  parcels  is  mainly  of  interest 
to  owners  of  such  parcels,  who  desire  that  their  possession  shall 
not  be  disturbed,  but  the  manner  of  sale,  as  to  whether  it  should 
be  in  parcels  or  not,  and  if  in  parcels,  in  what  parcels,  is  fre- 
quently of  much  greater  importance  to  junior  incumbrancers  and 
claimants  than  the  mere  order  of  sale  would  be.  This  should  be 
in  such  a  way  that  the  equities  of  the  various  parties  can  be 
easily  adjusted  by  the  court  upon  the  reference  as  to  the  surplus 
proceeds  of  the  premises.  If  there  are  conflicting  claims  to  the 
surplus  which  require  any  special  form  of  sale,  application  should 
be  made  to  the  court  before  the  sale,  so  that  the  manner  of  sale 
may  be  fixed  and  determined.^^  It  has  been  said  that  one  de- 
fendant in  a  foreclosure  suit  may  set  up  an  equity  by  answer 
so  as  to  have  the  order  of  sale  determined  before  judgment,^^ 
but  this  may  admit  of  doubt,^**  and  the  better  way  is  to  raise 
the  question  by  mere  motion. 

§  1021.  Method  of  sale  cannot  control  equities — The  rules  which 
regulate  both  the  manner  of  sale,  whether  in  parcels  or  other- 
wise, and  the  order  of  sale  when  in  parcels,  are  mere  rules  of 
practice  and  of  convenience,  and,  while  the  observance  of  them 
frequently  preserves  substantial  rights,  the  neglect  of  them  does 
not  work  the  forfeiture  of  equities  which  the  court  finds  itself 

57  Snyder  v.  Stafford,  11  Paige,  59  N.  Y.  Life  Ins.  &  Trust  Co.  v. 
71;  Van  Slyke  v.  Van  Loan,  26  Hun,       Cutler,  3  Sandf.  Ch.  176. 

344,  347.  60  Smart  v.  Bement,  3  Keyes,  241; 

58  Vandereook  v.  The  Cohoes  Sav-  4  Abb.  Ct.  of  App.  Dec.  253 ;  Farmers' 
ings  Institution,  5  Hun,  641;  Snyder  Loan  &  Trust  Co.  v.  Seymour,  9 
V.  Stafford,  11  Paige,  71;  Bard  v.  Paige,  539;  Miller  v.  Case,  Clarke, 
Steele,    3   How.    Pr.    110;    Collier   v.  395. 

Whipple,     13    Wend.    229;     King    v. 
Piatt,  37  N.  Y.  161. 
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able  to  recognize  and  enforce.®^  If  land,  not  equitably  bound  as 
between  it  and  otber  property  for  tbe  payment  of  a  mortgage,  be 
sold,  tbe  owner  of  the  property  relieved  from  its  burden  may 
be  compelled  to  make  good  tbe  loss,®^  even,  when  the  person  in- 
jured has  been  negligent  in  asserting  his  rights ;  *^  and  where 
several  parcels  are  sold  together  under  a  prior  mortgage,  the 
court  will  inquire  into  the  proportion  of  the  purchase  price  which 
each  parcel  contributed  toward  the  entire  price,  in  order  to  deter- 
mine the  equities  as  between  the  claimants  to  the  surplus.®* 

There  may  be  cases  where  a  sale  in  parcels  upon  any  plan 
that  may  be  suggested  would  operate  inequitably,  while  complete 
justice  can  be  done  if  the  sale  is  made  in  a  single  parcel,  and 
in  such  cases  the  court  is  not  embarrassed  by  any  technical  rule. 
Thus,  where  there  was  a  first  mortgage  upon  a  parcel  of  land 
in  a  city,  one  hundred  feet  in  width,  and  there  were  also  two 
junior  mortgages,  one  being  upon  sixty  feet  in  width  and  the  other 
upon  forty  feet  in  width ;  and  the  entire  property  was  insufficient 
for  the  payment  of  all  of  the  mortgages,  and  a  sale  in  parcels 
would  have  resulted  in  leaving  a  surplus  for  the  devisee  of  the 
mortgagor,  it  was  held  that  all  of  the  land  should  be  sold  in 
one  parcel.®^ 

61  Snyder  v.  Stafford,  11  Paige,  64  Oppenheimer  v.  Walker,  3  Hun, 
71.  30;  5  N.  Y.  Sup.  (T.  &  C.)  325;  Sav- 

62  James  v.  Hubbard,  1  Paige,  ings  Bank  of  Utiea  v.  Wood,  17  Hun, 
228.  133. 

63  Clowes  V.  Dickenson,  5  Johns,  65  Bernhardt  v.  Lymburner,  85  N. 
Ch.  235,  affi'd  9  Cow.  405.  Y.   172. 
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§  1022.  Proper  remedy  is  by  motion. — An  original  action  cannot 
be  sustained  by  a  party  in  a  foreclosure  suit  to  impeach  or  set 
aside  the  proceedings  upon  the  sale  under  the  judgment,  where 
there  was  nothing  which  could  have  prevented  an  application  to 
the  court  in  that  suit,  for  a  resale,  by  those  who  were  interested  in 
the  premises,  and  where  the  title  was  not  acquired  by  the  pur- 
chaser by  means  of  a  fraud.  If  the  sale  is  made  at  an  improper 
time,  or  in  such  a  manner  as  to  prevent  a  fair  competition,  or 
if  for  any  other  cause  it  would  be  inequitable  to  permit  the 
sale  to  stand,  the  proper  remedy  is  by  a  summary  application 
to  the  court  in  the  suit  in  which  the  judgment  was  made,  for 
a  resale  upon  such  terms  and  conditions  as  may  be  just;  so  as 
to  protect  the  rights  of  the  purchaser  as  well  as  the  rights  of 
the  parties  interested  in  the  sale.-'     It  would  seriously  affect  the 

1  Crocker    v.    Gollner,    135    N.    Y.      Paige,    339;    Nicholl    v.    NichoU,    8 
662;  32  N.  B.  114;  Requa  v,  Rea,  2      Paige,    349;    American    Ins.    Co.    v. 
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interests  of  those  whose  property  is  sold  under  the  judgments  and 
orders  of  the  court,  if  it  was  understood  that  questions  of  this 
kind  were  to  be  litigated  and  determined  in  a  collateral  suit; 
for  no  man  of  ordinary  prudence  would  bid  what  he  believed 
to  be  the  fair  cash  value  of  the  property  at  a  judicial  sale,  if 
he  might  be  subjected  to  the  expense  and  delay  of  a  protracted 
equity  suit  to  determine  whether  the  proceedings  on  the  sale  had 
been  strictly  regular.^ 

The  only  case  where  a  new  action  to  set  aside  a  sale  \vould 
be  permissible  would  be  where  a  sale  had  been  fraudulently  con- 
ducted to  the  prejudice  of  a  party  interested  in  the  property,  and 
a  person  who  had  been  a  party  to  such  a  fraud  had  acquired  the 
title  under  it.  In  such  a  case  an  action  would  lie,  although  there 
might  also  be  a  concurrent  remedy  by  motion.* 

§  1023.  Effect  of  setting  aside  sale. — Where  a  person  becomes  a 
purchaser  under  a  decree  of  the  court,  he  submits  himself  to  the 
jurisdiction  of  the  court  in  that  suit  as  to  all  matters  connected 
with  the  sale,  or  relating  to  him  in  the  character'  of  purchaser.* 
All  acquiring  title  from  and  under  him  take  subject  to  the  same 
jurisdiction.  A  conveyance  to  a  bona  fide  purchaser  may  be  a 
circumstance  which  will  influence  the  court  in  the  exercise  of  its 
discretion,  when  a  motion  is  made  for  a  resale,  but  it  does  not 
take  away  jurisdiction.  A  grantee  takes  the  place  of  his  grantor, 
and  consents  to  the  same  jurisdiction,  under  and  subject  to  which 
the  title  is  held.  Pie  has  notice  of  the  source  of  his  grantor's 
title,  and  knowledge  of  the  power  of  the  courts  over  titles  thus 
acquired,  and  takes  no  better  or  more  perfect  title,  as  against  the 
interference  of  the  court,  than  his  grantor  had.^ 

Where  a  judgment  of  foreclosure  is  opened,  and  the  sale  is 
vacated,  this  destroys  the  title  of  the  purchaser  acquired  at  the 
sale  and  that  of  his  grantees.® 

Oakley,     9     Paige,     259;     Brown     v.  v.  Mortimer,  26  How.  Pr.  167;  Smith 

Frost,  10  Paige,  243 ;  Collier  v.  Whip-  v.  The  American  Life  Insurance  Co., 

pie,  13  Wend.  224;  McCotter  v.  Jay,  Clarke,    307;    McMurray   v.    McMur- 

30  N.  Y.  80;   Gould  v.  Mortimer,  26  ray,  66  N.  Y.  175. 
How.  Pr.   167;    16  Abb.  448.  4  Cazet  v.  Hubbell,  36  N.  Y.  680; 

2  Brown  v.  Frost,  10  Paige,  243.  May  v.  May,  11  Paige,  201;  Eequa  v. 

3  Piatt  V.  Piatt,  2  N.  Y.  Supp.   (T.  Eea,  2  Paige,  339. 

&    C.)    25;    Vandercook    v.    The    Co-  5  Hale  v.  Clausen,  60  N.  Y.  339. 

hoes  Savings  Institution,  5  Hun,  641 ;  6  Freeman  v.  Munns,  15  Abb.  468. 

McCotter  v.  Jay,  30  N.  Y.  80;  Gould 
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§  1024.  Effect  of  order  denying  a  resale ^A  refusal  to  grant  re- 
lief upon  a  summary  application  is  not,  except  under  very  special 
circumstances,  a  final  determination  of  the  merits  of  the  contro- 
versy and  a  bar  to  an  action  for  relief.  It  will  bar  another  sum- 
mary application  unless  leave  is  given  to  renew.  The  court  may 
properly,  in  a  doubtful  case,  remit  the  moving  party  to  his  action, 
but  it  cannot  assume  to  limit  his  right  to  bring  such  action,  either 
by  prescribing  terms  or  by  limiting  the  time  within  which  the 
action  may  be  brought.'^ 

§  1025.  Who  may  apply  for  a  resale. — The  motion  to  set  aside 
the  sale  may  be  made  by  any  person  whose  rights  are  injuriously 
affected  by  it,  though  he  is  not  a  party  to  the  suit.®  A  judgment 
creditor  whose  lien  is  destroyed,^  or  a  junior  incumbrancer  whose 
rights  accrued  subsequent  to  the  commencement  of  the  action,  and 
who  was  therefore  not  made  a  party,  can  make  such  a  motion;  ^° 
as  also  can  a  person  who  is  not  a  party,  but  is  personally  liable  for 
the  payment  of  the  mortgage  debt.  But  a  guarantor  who  has  no 
interest  in  the  mortgaged  premises  has  no  right  to  ask  for  a  resale, 
if  he  is  discharged  from  liability  to  an  amount  equal  to  the  full 
value  of  the  property,^^  or  if  the  sale  produces  enough  to  relieve 
him  from  personal  liability.  ^^ 

It  is  not  necessary  that  the  person  moving  to  set  aside  a  sale 
and  for  a  resale  shall  have  a  lien  upon  the  property  sold.  The 
owner  of  a  judgment  against  the  executrix  of  the  will  of  the  mort- 
gagor, such  executrix  having  purchased  the  property,  can  make 
such  a  motion.-^* 

An  owner  of  the  equity  of  redemption  retains  an  interest  in  the 
property  after  a  general  assignment  by  him  for  the  benefit  of 
creditors,  which  would  make  him  a  proper  person  to  apply  for  a 
resale.^* 

§  1026.  Notice   of  application. — Every  defendant  who  has  ap- 

7  Howell  V.  Mills,  53  N.  Y.  322,  9  Paige,  259;  Brown  v.  Frost,  10 
334.  Paige,  243. 

8  Gould  V.  Mortimer,  26  How.  Pr.  11  Chancery,  1843,  Bodine  v.  Ed- 
167;  16  Abb.  448;  Kellogg  v.  Howell,  wards,  2  N.  Y.  Leg.  Obs.  231;  3  Ch. 
62  Barb.  280;  Goodell  v.  Harrington,  Sent.  46. 

76  N.  Y.  547.  12  Shuler  v.  Maxwell,  38  Hun,  240. 

9  May  V.  May,  11  Paige,  201;  Mat-  13  Goodell  v.  Harrington,  76  N. 
ter  of  Fuller  v.  Brown,  35  Hun,  165.      Y.  547,  549. 

10  American    Ins.    Co.    v.    Oakley,  14  D.  L.  &  W.  E.  R.  Co.  v.  Scran- 

ton,  34  N.  J.  Eq.  429. 
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peared  in  the  suit,  and  who  has  any  interest  in  the  property  sold, 
or  in  the  proceeds  of  the  sale,  is  entitled  to  notice  of  an  applica- 
tion to  discharge  the  purchaser  or  for  a  resale,  ^^  and  where  the 
application  for  a  resale  is  made  by  a  party  interested  in  the  fund, 
the  purchaser  should  have  an  opportunity  to  attend  the  hearing 
and  to  be  heard  in  opposition. 

§  1027.  Application  should  be  made  promptly, — An  objection  to 
the  sale  should  be  made  promptly,  and  will  not  be  listened  to  after 
a  great  lapse  of  time,  unless  a  sufficient  excuse  is  given  for  the 
delay/®  especially  where  rights  of  innocent  parties  have  inter- 
vened. ^"^  The  mover  will  not  obtain  any  relief  if  he  has  been 
guilty  of  laches,  and  if  the  period  prescribed  by  statute  within 
which  an  action  in  equity  to  redeem  a  mortgage  might  have  been 
brought  has  expired,  the  court  has  no  power  to  set  the  sale  aside.  ^* 
On  the  same  principle,  the  court  will  not  give  the  purchaser  the 
benefit  of  his  purchase  where  he  has  neglected  to  comply  with 
the  terms  of  sale  within  a  reasonable  time,  if  a  resale  of  the 
property  is  deemed  more  beneficial  to  the  parties  interested  in  the 
proceeds  of  the  sale.^* 

The  statute  limitation  of  one  year  has  no  application  to  a  motion 
to  set  aside  a  sale  and  for  a  resale.  The  question  of  laches  and 
its  effect  are  dependent  upon  the  circumstances  of  each  particular 
case  involving  the  consideration  of  them.  It  would  be  more 
strictly  applied  as  against  a  purchase  in  good  faith  by  a  stranger 
to  the  proceedings  than  to  a  party  privy  to  it  and  not  a  horui  fide 
purchaser.  Also,  when  rights  of  third  parties  had  intervened 
which  would  be  affected  by  giving  the  relief.  In  cases  where  there 
has  been  no  substantial  change  in  situation  which  will  make  the 
relief  result  to  the  prejudice  of  the  purchasers,  the  question  of 
laches  has  less  importance.^" 

15  Robinson  v.  Meigs,  10  Paige,  41.  18  Depew  v.  Dewey,  46  How.  Pr. 

16Nicholl  V.  Nicholl,  8  Paige,  349;  441;  2  N.  Y.  Supp.   (T.  &  C.)  515. 

Lockwood  V.  McGuire,   57   How.   Pr.  19  Jackson   v.   Edwards,   7   Paige, 

266;    Francis  v.   Cliurch,  Clark,  475.  386. 

See  Atlantic  Trust  Co.  v.  New  York  20  Per  Bradley,  J.,  in  Matter  of 

City   Suburban   Water   Co.,   75    App.  Fuller  v.  Brown,  35  Hun,   162,   166; 

Div.  354;   78  N.  Y.  Supp.   120;   Far-  McMurray   v.    McMurray,    66   N.   Y. 

rell  V.  Noel,  17  App.  Div.  319;  45  N.  176,   181;   Lockwood  v.  McGuire,  57 

Y.  Supp.  207.  How.   Pr.   266;    Viele  v.  Judson,   15 

17  Atlantic  Trust  Co.  v.  New  York  Hun,  328;   In  re  Woolsey,  95  N.  Y. 

City   Suburban   Water   Co.,   75   App.  135,  144. 
Div.  354;  78  N.  Y.  Supp.  120. 
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The  owner  of  an  equity  of  redemption  who  applied  to  set  aside 
a  foreclosure  sale  of  land  for  mere  irregularities  four  years  after 
the  sale,  who  knew  of  the,  sale  shortly  after  it  was  made,  was  held 
to  have  been  guilty  of  such  gross  laches  as  not  to  be  entitled  to 
relief.^  ^ 

§  1028.  Rule  where  plaintiff  becomes  the  purchaser. — .Where 
everything  is  fair  and  every  bidder  unshackled,  there  is  nothing  in 
the  circumstance  of  the  mortgagee  becoming  the  buyer,  even 
though  the  purchase  is  made  at  a  low  price.  He  has  equal  rights 
in  this  respect  with  any  third  person;  but  circumstances  may 
occur  which  would  authorize  a  motion  to  reopen  such  a  sale,  where 
it  would  not  be  reopened  if  a  stranger  had  become  the  purchaser. 
Where  the  mortgagee  or  plaintiff  himself  becomes  the  purchaser, 
the  court  has  not  always  held  the  sale  so  conclusive  as  where  the 
property  has  been  purchased  by  one  who  was  an  entire  stranger  to 
the  suit,  and  who  has  bid  for  the  purpose  of  investment  merely.^^ 

In  a  case  where  a  sale  was  made  of  lands  under  a  power  of 
sale  contained  in  a  mortgage,  the  attorney  for  the  mortgagee  was 
the  only  person  present  and  bid  off  the  property  to  his  client. 
It  was  held  that  this  was  not  a  sale  of  the  premises  at  public 
auction,  and  that  there  can  be  no  legal  auction  if  no  one  is  present 
but  the  auctioneer.  ^^ 

§  1029.  Inadequacy  of  price  as  a  ground  for  granting  a  resale. — 
By  the  practice  of  the  English  Court  of  Chancery,  it  is  almost  a 
matter  of  course  to  open  the  biddings  on  a  master's  sale,  before 
the  confirmation  of  his  report,  upon  the  offer  of  a  reasonable  ad- 
vance on  the  amount  bid  and  the  payment  of  the  costs  and  ex- 
penses of  the  purchaser.  As  a  general  rule  an  advance  of  ten 
per  cent,  is  sufficient  to  authorize  a  resale,  but  the  biddings  will 
not  be  opened  where  the  amount  of  the  advance  is  less  than  £40. 
The  English  practice  has  not  been  adopted  in  this  State,  and  mere 
inadequacy  of  price  is  not  a  sufficient  ground  for  setting  aside  a 
sale.     It  is  thought  to  be  essential  to  the  interests  of  those  whose 

21  Hoyt  V.  Savings  Institution,  110  Woodhull    v.   Osborne,   2    Edw.   614; 

111.  390;  Hamilton  V.  Lubukee,  51  111.  Kellogg    v.    Howell,    62    Barb.    280; 

415;   Bush  V.   Sherman,   80  111.   160;  Gould   v.    Libby,    24    How.    Pr.    440. 

McHany  v.  Schenk,  88  111.  357.  See  also  Littell  v.  Zoutz,  2  Ala.  256; 

22Mott  V.  Walkley,  3  Edw.  590;  36  Am.  Dec.  415. 

Tripp  V.   Cook,   26   Wend.   146,    158.  23  Campbell    v.    Swan,    48    Barb. 

See  also   Brown  v.   Frost,  Hoflf.  41;  109. 
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property  is  thus  sold,  that  purchasers  should  continue  to  retain 
full  confidence  in  the  safety  of  such  purchases,  and  that  they  will 
not,  as  a  matter  of  course,  he  disturbed  merely  because  a  good 
bargain  has  been  obtained.^*  To  justify  setting  aside  a  sale  on 
this  ground  it  is  said  that  the  inadequacy  must  be  so  great  as  to 
shock  the  conscience  of  the  court,  and  raise  an  inference  of  un- 
fairness or  fraud,  or  there  must  be  circumstances,  showing  mistake 
or  surprise.^^  This  rule  has  peculiar  force  in  cases  where  the 
purchase  has  been  made  by  a  stranger  to  the  litigation  for  the 
mere  purpose  of  investment.^®  But  even  in  such  a  case  it  has  been 
held  proper  to  order  a  resale  where  the  property  was  sold  below 
its  assessed  valuation  and  without  notice  to  a  subsequent  mort- 
gagee other  than  by  advertisement,  there  being  no  objection  by 
the  plaintiff  and  such  mortgagee  having  legally  bound  himself  to 
bid  more  at  the  resale  than  the  assessed  valuation.^  ^  Where  the 
plaintiff  in  the  action  has  become  the  purchaser  at  the  sale,  the 
court  has  not  always  enforced  the  rule  in  its  strictness.^* 

§  1030.  Inadequacy  of  price  may  be  evidence  of  irregularity. — 

While  inadequacy  of  consideration  standing  alone  affords  no  con- 
clusive reason  for  setting  aside  a  sale,  it  is  always  a  material  ele- 
ment when  joined  with  other  circumstances.  The  object  of  the 
sale  is  to  create  a  fund,  and  if  as  large  a  price  is  obtained  as  can 
be  expected  upon  a  resale,  no  advantage  can  be  gained  by  releasing 
one  purchaser  in  order  to  seek  for  another,  even  though  the  pro- 
ceedings on  the  first  sale  are  shown  not  to  have  been  altogether 
regular.  On  the  other  hand,  a  striking  difference  between  the 
real  value  of  the  property  and  the  amount  for  which  it  is  sold, 
may  furnish  evidence  of  irregularity  and  may  emphasize  the  im- 
portance of  circumstances  by  which  the  inadequacy  of  price  was 
produced. 

24  Houseman  v.   Wright,  50   App.  ings  Bank  v.  Lighthall,  53  Misc.  E. 

Div.  606;  64  N.  Y.  Supp.  71;  Duncan  423. 

V.  Dodd,  2  Paige,  99 ;  Brown  v.  Frost,  25  State  Realty  &  Mortgage  Co.  v. 

10   Paige,   243;    Howell  v.   Mills,   53  Villaume,  121  App.  Div.  793;   106  N. 

N.   Y.   322;    Woodhull  v.   Osborne,  2  Y.  Supp.  698. 

Edw.  614;  Mott  V.  Walkley,  3  Edw.  26LitteU  v.  Zoutz,  2  Ala.  256;  36 

590;  March  v.  Ludlum,  3  Sandf.  Ch.  Am.  Dec.  415. 

35 ;    Lefevre    v.    Laraway,    22    Barb.  27  Kennedy      v.      Bridgeman,      27 

167;    Kellogg    v.    Howell,    62    Barb.  Misc.  E.  585;   58  N.  Y.  Supp.  253. 

280;   Story's  Eq.  Jur.  §  245;  Matter  28  Mott  v.  Walkley,  3  Edw.  590; 

of  Eider,  23  Hun,  91 ;  Cortland  Sav-  Tripp  v.  Cook,  26  Wend.  146,  158. 
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Where  inadequacy  of  price  is  considered,  the  true  market  value 
of  the  property,  and  not  a  speculative  value,  should  be  taken  as  a 
guide.  ^® 

Where  a  co-defendant  of  the  mortgagor  took  advantage  of  the 
illness  of  the  latter,  which  prevented  him  from  attending  the  sale 
under  the  decree,  in  interfering  to  prevent  a  postponement  of  the 
sale,  and  himself  became  a  purchaser  of  the  mortgaged  premises 
at  less  than  one-third  of  their  real  value,  the  court  ordered  a  resale. 
The  purchaser  was  said  to  have  taken  an  unconscientious  ad- 
vantage of  the  situation  in  which  the  mortgagor  was  placed  by  a 
dispensation  of  Providence.®" 

Where  land  brought  $4,200  and  the  purchaser's  check  for  ten 
per  cent,  thereof  was  refused  at  the  bank  through  a  mistake,  and 
the  referee  ordered  a  resale  for  the  afternoon  of  the  same  day 
without  notifying  other  bidders  at  the  morning  sale,  of  whom  one 
had  offered  $4,100,  the  second  sale,  which  realized  only  $3,000, 
was  set  aside.®^ 

§  1031.  Irregularity  in  conducting  the  sale. — ^When  the  plaintiff, 
or  the  officer  making  the  sale,  frames  terms  and  conditions  of  sale 
which  are  harsh  and  unreasonable  and  out  of  the  usual  course 
of  such  sales,  as  where  he  demands  the  payment  in  specie  of  the 
whole  amount  of  the  purchase  money  within  an  hour  of  the  sale, 
the  court  will  not  countenance  such  proceedings,  but  will  set  the 
sale  aside.®^ 

Where  the  referee  sells  the  premises  upon  terms  other  than  those 
upon  which  the  judgment  directs  him  to  sell  them,  the  sale  will 
be  set  aside  on  motion  of  any  person  who  is  aggrieved  thereby.^* 

§  1032.  Sale  in  parcels — If  the  mortgaged  premises  consist  of 
several  parcels,  which  under  the  rule  ought  to  be  sold  separately, 
and  they  are  sold  together,  the  sale  may  be  set  aside.**  The  sale 
is,  in  such  a  case,  said  to  be  irregular  and  voidable  at  the  instance 

29  Barnes  v.  Stoughton,  2  N.  Y.  32  Goldsmith  v.  Osborne,  1  Edw. 
Sup.    (T.  &  C.)    675  i   White  v.  Coul-      560. 

ter,    3   N.   Y.   Sup.    (T.   &   C.)    608;  33  Hotchkiss    v.    The    Clifton   Air 

1  Hun,  357.  Cure,  4  Keyes,  170. 

30  Billington  v.  Forbes,  10  Paige,  34  Wolcott  v.  Schenck,  23  How. 
487.  Pr.  385;  Griffith  v.  Hadley,  10  Bosw. 

31  Barr  v.  Benzinger,  27  App.  Div.  587;  The  American  Ins.  Co.  v.  Oakley, 
590;  50  N.  Y.  Supp.  499.  9  Paige,  259. 
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of  the  party  aggrieved,  but  it  is  not  void.^^  In  a  case  where 
eleven  dwelling-houses  worth  $24,000  were  sold  in  one  parcel  for 
$10,000,  the  sale  was  set  aside.^® 

Where  the  officer  sold  a  lot  not  equitably  liable  to  pay  the  debt, 
in  defiance  of  the  protest  of  the  owner  of  that  lot,  and  with 
notice  of  the  equities  which  were  not  denied,  the  sale  was  set 
aside.  ^'^ 

Where  a  mortgage  had  been  given  of  the  undivided  half  of  a 
tract  of  land,  and  the  mortgagor  and  his  co-tenants  made  partition, 
he  taking  the  south  half  of  the  tract,  the  sheriff,  at  the  foreclosure 
sale,  refused  a  bid  of  the  whole  amount  due  for  the  undivided  half 
of  the  south  half,  and  sold  the  whole.  The  sale  was  afterward 
set  aside.^^ 

A  sale  will  not  be  set  aside  for  irregularity  in  the  description  or 
a  failure  to  apportion  a  prior  mortgage  between  the  several  par- 
cels, if  upon  a  resale,  the  same  irregularities  must  exist  by  reason 
of  the  terms  of  the  judgment  of  foreclosure.^' 

§  1033.  Adjournments. — If  there  be  a  variance  between  the  notice 
announced  upon  the  adjournment  and  that  published  in  the  news- 
paper, the  sale  is  irregular.*"  If,  however,  by  the  act  of  the  de- 
fendant in  procuring  a  stay  of  proceedings,  a  sale  is  adjourned 
generally,  without  specifying  any  day,  and  a  notice  is  afterward 
published  stating  such  adjourned  day,  the  defendant  cannot  set 
aside  the  sale  on  that  ground.  It  would  be  taking  advantage  of 
his  ovTn  wrong.*^ 

So,  where  a  stay  was  procured,  and  was  vacated  on  the  day  of 
sale  as  having  been  improperly  granted,  it  was  held  that  the  fact 
that  the  party  procuring  the  stay  made  no  preparation  to  attend 
the  sale,  was  no  ground  for  setting  the  sale  aside. '*^ 

§  1034.  Fraud  as  ground  for  resale. — A  sale  will  be  set  aside 
where  there  is  any  fraud  or  misconduct  in  the  purchaser  or  other 
person  connected  with  and  directing  the  sale,  or  where  there  has 

35  Cunningham  v.  Casaidy,  17  N.  39  State  Realty  &  Mortgage  Co.  v. 
Y.  276;  Vingret  v.  Ketcham,  102  Villaume,  121  App.  Div.  793;  106  N. 
App.  Div.  403;   92  N.  Y.  Supp.  605.  Y.  Supp.  698. 

36  The  Merchants'  Ins.  Co.  of  New  40  Miller  v.  Hull,  4  Den.  104. 
York  V.  Hinman,  3  Abb.  455.  41  La  Farge  v.  Va,n  Wagenen,  14 

37  Breese  v.  Busby,    13  How.   Pr.  How.  Pr.  54. 

485.  .  42  Peck   v.    New   Jersey   &   N.   Y. 

38Quaw  v.Lameraux,  36  Wis.  626.      E.  Co.,  22  Hun,  129. 
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been  a  surprise  upon  any  party  in  interest,  created  by  the  pur- 
chaser or  other  person  directing  the  sale,  so  that  the  party  in  in- 
terest has  been  misled.*^ 

While  the  law  secures  to  the  creditor  his  just  demand  and 
sequestrates  the  property  of  the  debtor  to  satisfy  it,  it  still  sedu- 
lously guards  his  interests  in  all  the  various  steps  taken  leading 
to  a  sale  of  the  property.  It  will  not  tolerate  the  slightest  undue 
advantage  over  him,  even  by  pursuing  the  strict  forms  of  law 
or  positive  rules.**  Occupying  the  position  of  advantage,  it  be- 
hooves the  plaintiff  to  pursue  his  remedy  with  scrupulous  care, 
lest  he  should  inflict  an  injury  on  one  who  is  comparatively  power- 
less. A  court  of  equity  closely  scrutinizes  the  conduct  of  a  party 
placed  by  the  law  in  a  position  where  he  possesses  the  power  to 
sacrifice  the  interests  of  another  in  a  manner  which  may  defy 
detection,  and  stands  ready  to  afford  relief  on  very  slight  evi- 
dences of  unfair  dealing,  whether  it  is  made  necessary  by  moral 
turpitude,  or  only  by  a  mistaken  estimate  of  another's  rights.** 

A  sale  conducted  according  to  the  literal  provisions  of  law 
may  nevertheless  be  set  aside  if  the  proceedings  on  the  part  of 
the  plaintiff  show  an  effort  to  injure  the  mortgagor;  as  where  the 
notice  was  published  in  a  newspaper  which  had  no  circulation  in 
the  town  where  the  land  was  situated,  and  the  sale  was  had  at  the 
shortest  legal  limit  as  to  time,  and  the  result  was  a  sale  for  a 
grossly  inadequate  price.*® 

§  1035.  Oppressive  and  fraudulent  conduct. — The  appointing  of 
a  sale  on  an  election  day,  in  defiance  of  the  protest  of  the  owner  of  ' 
the  equity;  the  discouragement  of  the  bidders  at  the  sale  by  the 
agent  of  the  plaintiff ;  the  adoption  of  an  order  of  sale  contrary  to 
the  wishes  of  the  defendant  and  in  spite  of  his  reasonable  request, 
ending  by  a  purchase  of  the  entire  property  by  the  plaintiff  for 
an  inadequate  price,  presents  a  proper  case  for  the  interposition 
of  the  court  and  for  the  setting  aside  of  the  sale.*^ 

Where  the  plaintiff  or  his  agent,  by  verbal  promises  which  he  af- 
terward refuses  to  keep,  induces  the  defendant  not  to  bid,  and 
thereby  becomes  the  purchaser  for  a  price  less  than  the  value  of 

43  Schwaman  v.  Truax,  179  N.  Y.  45  King.  v.  Piatt,  37  N.  Y.  155. 
35;  71  N.  E.  464;  Gardiner  v.  Scher-  46  Briggs  v.  Briggs,  135  Mas8.  306. 
merhorn,  Clarke,  102.  47  King  v.  Piatt,  37  N.  Y.  155. 

44  Story's  Eq.  Jur.  §  239. 
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the  property,  the  sale  will  be  set  aside.*^  So,  too,  where  the  pur- 
chaser misled  the  owner  by  assuming  to  act  for  him  and  to  obtain 
an  adjournment  of  the  sale,  so  that  all  parties  remained  away,  and 
he  became  the  purchaser  for  a  nominal  price,  the  sale  was  set 
aside  and  a  new  sale  was  ordered  at  the  expense  of  the  purchaser.*^ 

Where  a  person  who  had  been  the  agent  of  the  owner,  acting  in 
the  interest  of  a  person  who  afterward  became  the  purchaser,  made 
statements  to  the  junior  mortgagees  which  induced  them  to  rs- 
main  away  from  the  sale,  by  means  of  which  the  property  was  sold 
for  a  less  sum  than  its  value,  the  sale  was  set  aside  on  terms.^" 

Where  the  complainant  misled  the  defendants  by  false  state- 
ments and  by  promising  to  adjourn  the  sale,  and  afterward  pur- 
chased the  property  at  a  small  price,  the  sale  was  set  aside  and 
the  costs  of  the  sale  were  refused  to  him.'^ 

Where  a  parcel  of  land  was  bid  off  by  the  plaintiff,  who  after- 
ward refused  to  abide  by  his  bid,  and  the  same  parcel  was  again 
put  up  by  the  sheriff  with  other  lands,  and  again  bid  off  by  the 
plaintiff,  the  sale  was  set  aside.^^ 

Where  an  agreement  is  made  to  purchase  for  the  benefit  of  the 
mortgagor,  and  the  purchaser  claims  for  himself,  the  sale  should  be 
set  aside ;  ^^  and  if  the  mortgagor  be  guilty  of  laches,  this  only 
affects  the  terms  on  which  he  should  be  relieved.^* 

In  a  case  where  premises  were  sold  for  one-tenth  of  their  value, 
bidders  having  been  discouraged  by  some  one,  though  there  was  no 
proof  that  the  purchaser  had  been  privy  to  the  fraud,  the  sale  was, 
nevertheless,  set  aside  at  the  instance  of  a  judgment  creditor  whose 
lien  was  destroyed,  and  the  purchaser  was  refused  costs  of  oppos- 
ing the  application,  his  opposition  being  inequitable.^^ 

§  1036.  Discretionary  power — Courts  of  equity  exercise  a  super- 
vision of  sales  made  under  their  decrees,  which  is  not  in  all  cases 
controlled  by  legal  rules,  but  may  be  guided  by  considerations  rest- 
ing in  discretion.     They  may  set  aside  their  own  judicial  sales, 

48Baiita  v.  Maxwell,  12  How.  Pr.  Div.  339;  47  N.  Y.  Supp.  731;  Dema- 

479.  ray  v.  Little,  19  Mich.  244. 

49  Slooum  V.  Glass,  3  How.  Pr.  52  WoodruiT  v.  Busli,  8  How.  Pr. 
178.  117. 

50  Murdock  v.  Empie,  19  How.  Pr.  53  Frost  v.  Myrick,  1  Barb.  370. 
79;   9  Abb.  283.  54  Crane  v.   Stiger,  2  N.  Y.   Sup. 

51  Francis  v.  Church,  Clarke,  475.  (T.  &  C.)   577. 

See   also    Angel    v.    Clark,    21    App.  55  May  v.  May,   11  Paige,  201. 
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upon  grounds  insufficient  to  confer  upon  the  objecting  party  an  ab- 
solute legal  right  to  a  resale.  They  may  relieve  against  real  mis- 
takes, accidents,  or  hardships,  or  oppressive  or  unfair  conduct  of 
others,  though  such  conduct  may  not  amount  to  a  violation  of  lavr ; 
and  where  a  fraud  is  alleged  they  may  order  a  resale  upon  facts 
casting  such  a  degree  of  suspicion  upon  the  fairness  of  the  sale  as 
to  render  it,  in  their  judgment,  expedient,  under  all  the  circum- 
stances, to  vacate  it,  though  the  alleged  fraud  may  not  be  clearly 
established.^''  When  a  bid  is  accepted  a  contract  is  created,  and 
the  bid  cannot  be  withdrawn  except  under  circumstances  that 
would  justify  the  rescission  or  reformation  of  an  ordinary  con- 
tract for  the  sale  of  land,  and  in  the  absence  of  such  circumstances, 
an  order  reducing  the  amount  of  the  bid  should  not  be  granted.^  ^ 

Where  the  officer  making  the  sale  becomes  the  real  purchaser, 
though  in  the  name  of  another,  the  sale  will  be  set  aside  as  of 
course,  without  proof  of  actual  fraud.^® 

Where  a  second  mortgagee  agreed  with  the  first  mortgagee  that 
if  he  was  allowed  to  buy  without  competition,  he  would  pay  the 
first  mortgage,  and,  pursuant  to  this  arrangement,  bought  a  mill 
worth  $10,000  for  $5,000,  thereby  throwing  upon  the  mortgagor 
a  liability  for  a  deficiency,  it  was  held  that  the  sale  should  be  set 
aside.^*  It  is  also  within  the  power  of  the  court  to  punish  as  a 
contempt  a  refusal  of  the  purchaser  to  obey  an  order  to  complete 
his  purchase  ®°  though  the  order  adjudging  him  in  contempt  may 
be  revised  on  appeal  where  the  specific  amount  due  has  not  been 
determined.®^ 

§  1037.  Excusable  mistake  as  ground  for  resale ^The  excusable 

mistake  of  a  party  in  interest  is  a  ground  for  a  resale.  As,  where 
the  property  was  knocked  dovm.  to  a  purchaser,  whereupon  the 
bidders  went  away,  believing  the  sale  to  be  over;  the  purchaser 
failed  to  pay  the  deposit  of  ten  per  cent,  required  by  the  terms  of 

56  Per  Eapallo,  J.,  in  Fisher  v.  59  Morris  v.  Woodward,  25  N.  J. 
Hersey,  78  N.  Y.  387.     See  also  Holly      Eq.  32. 

V.  Hirsch,   135  N.  Y.  590;   32  N.  B.  60  Burton   v.   Linn,   21   App.   Div. 

709;    Burton  v.   Linn,   21   App.   Div.  609;   47  N.  Y.  Supp.  835.     See  Bur- 

609;  47  N.  Y.  Supp.  835.  ton  v.  Linn,  21  Misc.  E.  266;  47  N. 

57  Continental  Ins.  Co.  v.  Reeve,  Y.  Supp.  693,  where  it  was  held  that 
135  App.  Div.  737;  119  N.  Y.  Supp.  the  ends  of  justice  did  not  require 
901.  such  punishment. 

58  Howery  v.  Helms,  20  Gratt.  61  Rowley  v.  Feldman,  66  App. 
(Va.)    1.  Div.  463;  73  N.  Y.  Supp.  385. 
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sale,  and  the  property  was  sold  for  a  small  price.^^  So,  where  the 
owner  of  the  equity  of  redemption  had  appealed  in  good  faith 
from  the  judgment  of  foreclosure,  but,  owing  to  imperfect  justifi- 
cation of  the  sureties  the  sale  was  not  stayed,  and  the  plaintiff, 
without  notice  to  the  owner  and  without  returning  the  undertak- 
ing, proceeded  and  sold  the  premises,  bidding  off  the  same  by 
himself,  or  his  agents,  for  much  less  than  their  real  value,  and 
taking  judgment  for  the  deficiency,  the  sale  was  set  aside.^*  A 
misunderstanding  as  to  the  adjournment  of  the  sale  may  also  be  a 
ground  for  ordering  a  resale.®* 

§  1038.  Mistakes  held  sufficiently  excused. — ^Where  the  executors 
of  a  mortgagor  were  innocently  misled  by  the  statements  of  their 
agent,  of  conversations  had  with  the  complainant  and  his  solicitor 
as  to  the  time  of  sale,  and  were  induced  thereby  to  stay  away,  by 
means  of  which  the  property  was  sold  for  much  less  than  its  value, 
the  sale  was  set  aside  on  the  ground  of  surprise.  Chancellor  Kent 
in  deciding  the  case,  said :  "  I  may  add  further,  that  the  sur- 
prise is  not  of  the  most  striking  kind,  and  the  case  for  relief  on 
that  ground  is  pushed  to  the  utmost  verge  of  an  admissible  in- 
terference." ®^ 

A  public  sale  was  set  aside  where — owing  to  a  misunderstand- 
ing between  the  counsel  of  the  mortgagor  and  the  counsel  of  a 
person  who  would  have  been  a  bidder  at  the  sale,  and  who  would 
have  bid  $1,800— lands  worth  $2,500  were  sold  for  $1,400.®" 

In  a  case  where  the  owner  was  wholly  ignorant  of  the  institu- 
tion of  the  foreclosure  suit  until  after  the  sale,  and  the  agent  to 
whom  he  had  confided  the  care  of  the  property,  had,  by  the  visita- 
tion of  God,  been  so  far  deprived  of  his  reason  as  to  be  rendered 
incapable  of  attending  to  the  business  of  his  principal,  or  even  of 
communicating  with  him,  the  sale  was  set  aside  on  the  ground  of 
mistake.® '^  So,  too,  in  a  case  not  reported,  the  court  set  aside  a 
sale  where  the  property  had  been  struck  off  at  a  price  much  below 
its  value,  owing  to  the  misfortune  of  the  defendant  in  having  his 

62  King  V.  Morris,  2  Abb.  296.  .65  Williamson   v.    Dale,    3    Johns. 

63  Gould    V.   Libby,   24   How.   Pr.      Ch.  290. 

440;    sub   nam.    Gould  v.   Gager,    18  66  Banta  v.   Brown,   32  N.  J.  Eq. 

Abb.  32;  Parfitt  v.  Warner,  13  Abb.  41. 

471;    Smith  v.   Heermance,   18   How.  67  Thompson   v.    Mount,    1    Barb. 

Pr.  261.  Ch.  607. 

64Burrill    v.    Flitner,    109    App. 
Div.  60;  95  N.  Y.  Supp.  1078. 
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horse  drop  down  dead  while  he  was  on  his  way  to  attend  the 
sale ;  in  consequence  of  which  he  did  not  arrive  until  a  short  time 
after  the  premises  had  been  put  up  and  sold  by  the  master.®* 

§  1039.  Diligence  required  of  defendant. — The  defendant  can- 
not be  held  to  exercise  more  th^n  ordinary  prudence  and  diligence 
in  providing  for  his  interests  at  the  sale.  If  he  uses  as  much  dili- 
gence as  is  reasonably  practicable  in  the  condition  in  which  he  is 
placed,  and  is  prevented  by  accidental  causes  from  being  repre- 
sented at  the  sale,  by  means  of  which  the  property  is  sold  for 
much  below  its  value,  the  sale  will  be  set  aside.  When  the  de- 
fendant is-  led  to  believe,  by  the  statements  of  the  complainant  or 
his  solicitor,  that  the  property  will  not  be  sold  for  less  than  the 
debt  and  costs,  he  is  sufficiently  diligent  if  he  writes  by  mail  to  an 
agent  of  sufficient  ability,  requesting  him  to  attend  to  the  matter; 
and  in  case  the  letter  miscarries,  and  for  that  reason  neither  the 
agent  nor  his  principal -is  present  at  the  sale,  the  sale  will  be  set 
aside  upon  the  motion  of  the  defendant.®® 

Where  the  mistake  of  the  defendant  is  caused  in  whole  or  in 
part  by  misinformation,  received  from  the  mortgagee  or  his 
representatives,  or  from  the  officer  making  the  sale,  or  from  a  co- 
defendant,  or  from  the  person  who  afterward  becomes  the  pur- 
chaser, and  the  sale  is  greatly  below  value,  the  sale  will  be  set 
aside.  ^^  So,  if  the  notice  of  sale  be  too  indefinite,  as  when  a  sale 
was  advertised  to  take  place  at  a  certain  hotel  without  mentioning 
the  room,  by  means  of  which  parties  wishing  to  bid  were  misled.''^ 

Where  surprise  or  misapprehension  is  created  among  the  bid- 
ders at  the  sale,  by  the  acts  of  the  officer  whose  duty  it  is  to  con- 
duct the  sale,''^  or  by  the  acts  of  the  person  who  afterward  becomes 
the  purchaser,''^  or  where  the  officer  makes  an  announcement 
which  was  calculated  to  impair  the  price  which  would  be  offered, 
and  where  a  less  price  is  obtained  than  the  value  of  the  land,  a  re- 
sale will  be  ordered.'^* 

In  Requa  v.  Rea  (2  Paige,  339)  the  master  was  instructed  by 

68  Cited  in  Thompson  v.  Mount,  1  Hoppock  v.  Conklin,  4  Sandf.  Ch. 
Barb.  Ch.  609.  582. 

69  Hoppock  V.  Conklin,  4  Sandf.  71  Kellogg  v.  Howell,  62  Barb. 
Ch.  582.  280. 

70  Collier    v.    Whipple,    13    Wend.  72  Stahl  v.  Charles,  5  Abb.  348. 
226;    Tripp  v.   Cook,  26  Wend.   143;           73Mott  v.  Walkley,  3  Edw.  590. 

74  Marsh  v.  Eidgway,  18  Abb.  262. 
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the  complainant's  solicitor  not  to  sell  for  less  than  $2,600 ;  through 
ignorance  of  his  duty  he  sold  the  property  for  $1,000'  less,  to  a 
person  having  knowledge  of  the  facts,  and  the  sale  was  set  aside 
upon  motion. 

It  has  also  been  said  that  a  sale  will  be  set  aside  where  a 
guarantor  has  misunderstood  his  liability.''^ 

§  1040.  Ordering  resale  for  benefit  of  infants ^A  sale  will  com- 
monly be  set  aside  on  slight  grounds  where  the  interest  of  in- 
fants are  concerned.  Where  it  is  apparent  that  a  resale  will  bene- 
fit infant  owners,  it  has  even  been  said  that  the  court  will  order 
it  of  its  own  motion.^®  A  sale  may  be  set  aside  where  infants 
who  were  necessary  parties  defendant  were  not  made  parties.'''^ 

Where  the  only  estate  belonging  to  two  infant  children  was 
sold  for  half  its  value,  to  pay  a  debt  a  little  less  than  the  amount 
of  the  purchase  money,  the  sale  was  set  aside.  The  property  was 
sacrificed  either  through  the  misapprehension  or  negligence  of 
their  mother  and  stepfather.  Immediately  after  they  heard  of 
the  sale,  they  made  application  to  the  purchaser  to  let  them  re- 
deem the  property  for  the  benefit  of  the  infants,  and  they  offered 
to  bid  a  considerable  advance.''* 

.Wherova  judicial  sale  was  purposely  arranged  to  prevent  compe- 
tition, in  order  to  cut  off  the  title  of  infants  for  the  purpose  of 
mortgaging  the  property,  it  was  held  that  the  infants  were  entitled 
as  a  matter  of  right  to  an  order  setting  aside  the  sale.  A  mort- 
gagee who  had  notice  of  the  contrivance,  and  who  loaned  money  on 
the  title,  was  not  protected. ''® 

A  sale  will  not  be  set  aside  because  a  guardian  of  infant  de- 
fendants interested  in  such  sale  refused  to  attend,  unless  it  appears 
that  such  non-attendance  was  the  cause  of  the  property  being  sold 
at  a  less  price  than  it  would  otherwise  have  been  sold  for.®" 

§  1041,  When  a  resale  will  be  denied — When  a  purchase  is  fair, 
and  free  from  fraud,  suspicion,  or  surprise,  a  resale  will  not  be 
ordered  where  the  equities  of  the  whole  case  preponderate  in  favor 

75  Gardiner  v.  Schermerhorn,  77  Gruner  v.  Kuffner,  134  App. 
Clarke,    102;    Lansing  v.  McPherson,      Div.  837;   119  N.  Y.  Supp.  142. 

3  Johns.   Ch.   424.  78  Duncan  v.  Dodd,  2  Paige,  99. 

76  Lefevre   v.    Laraway,    22    Barb.  79  Howell  v.  Mills,  53  N.  Y.  322. 
167.                                                                   SOStryker  v.   Storm,   1   Abb.    (N. 

S.)   424. 
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of  the  purchaser.*^  It  has  been  said  in  this  connection,  that  upon 
an  application  for  a  resale,  the  whole  equities  between  the  parties 
will  be  taken  into  consideration,  and  the  court  in  its  final  order 
will  be  governed  by  such  equities.*^  This  proposition  has  been 
controverted,**  and  it  may  perhaps  be  stated  more  correctly  in  a 
different  form.  Where  there  is  no  reason  given  for  setting  aside 
the  sale  which  gives  to  the  applicant  a  legal  right  to  such  relief, 
and  where  the  mere  discretion  of  the  court  is  invoked,  the  court 
will  exercise  that  discretion  or  not  according  as  substantial  justice 
will  be  served  upon  all  the  facts  in  the  case.  A  court  of  equity 
will  not  willingly  allow  itself  to  be  used  to  promote  injustice,  and, 
on  this  principle,  in  a  case  where  the  defendant,  instead  of  mov- 
ing for  a  resale,  made  an  equitable  agreement  with  the  purchaser 
for  a  reconveyance,  and  then  violated  his  part  of  the  agreement, 
his  subsequent  application  for  a  resale  was  denied.** 

The  rule  is  distinctly  and  clearly  laid  down  in  numerous  cases, 
that  the  court  will  not  interfere  except  in  very  special  cases,  and 
never  where  the  mortgagor  is  an  adult,  and  has  an  opportunity  of 
attending  the  sale  and  taking  care  of  his  interests,  and  the  sale 
was  fairly  conducted.*® 

Want  of  knowledge  of  the  time  of  sale,  where  the  party  is  an 
adult  and  a  party  to  the  suit,  is  no  ground  for  relief.*® 

§  1042.  Terms  imposed  in  ordering^  a  resale. — The  proper  terms 
to  be  imposed  in  ordering  a  resale  depend  upon  the  circumstances 
of  each  case.*'^  Where  the  court  is  obliged  to  order  a  resale  of 
property  purchased  in  good  faith,  the  former  purchaser  must  be 
fully  and  liberally  indemnified  for  all  damages,  costs,  and  expenses 
to  which  he  has  been  subjected.**  These  include  the  deposit  or 
percentage  paid  by  him  on  the  sale,  the  expenses  of  investigating 
the  title,  and  the  costs  of  a  motion,  if  he  is  put  to  a  motion.*^  If 
the  defect  or  irregularity  is  caused  by  the  plaintiff  or  his  attorney, 

SlFrazier  v.  Swimm,  79  App.  Div.  200;   Livingston  v.  Byrne,  11  Johns. 
53;    79  N.  Y.   Supp.   787;    Moller  v.  555;   The  American  Ins.  Co.  v.  Oak- 
Watts,   56  App.  Div.   562;    67   N.  Y.  ley,  9  Paige,  259;  White  v.  Coulter,  1 
Supp.    488;     Gardiner    v.    Schermer-  Hun,  357. 
horn,  Clarke,  102.  86  McCotter  v.  Jay,  30  N.  Y.  80. 

82  Wiley  v.  Arigel,   Clarke,  222.  87  Francis  v.  Church,  Clarke,  475. 

83  Tripp  V.  Cook,  26  Wend.  143.  88  Duncan  v.  Dodd,  2  Paige,  99. 

84  Toll  V.  Hiller,  11  Paige,  228.  89  Raynor    v.    Selmes,    52    N.    Y. 

85  Haines  v.   Taylor,   3   How.   Pr.  579. 
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he  and  not  the  owner  of  the  equity  must  bear  the  expenses  of  the 
resale,  and  the  damages  of  the  purchaser  at  the  first  sale.^" 

§  1043.  Appeal. — An  order  granting  or  denying  a  motion  for  a 
resale,  though  it  may  rest  entirely  in  the  discretion  of  the  judge 
who  heard  the  motion,  is  still  appealable.  It  is  an  order  made 
upon  a  summary  application  after  judgment,  and  affects  a  sub- 
stantial right.^'-  The  Code  makes  the  granti-ng  or  refusal  of  cer- 
tain orders  discretionary;  but  it  is  not  to  be  implied  from  this 
that  it  is  the  discretion  alone  of  a  single  judge  who  makes  the 
order,  nor  that  it  affects  the  jurisdiction  of  the  several  branches 
of  the  Supreme  Court.  A  party  dissatisfied  with  the  exercise  of 
the  discretion  of  a  judge  at  Special  Term,  has  a  right  also  to  the 
exercise  of  the  discretion  of  the  Appellate  Court.  Where  an  or- 
der relates  to  a  mere  matter  of  form,  it  may  be  that  the  court  on 
appeal  has  no  authority  to  review  the  discretion  of  the  Special 
Term  in  granting  or  denying  the  order.  But  in  other  cases  it 
has  the  right  to  review  a  discretionary  order.®^  The  Appellate 
Division  may  however  refuse  to  disturb  the  exercise  of  such  dis- 
cretion except  upon  condition  that  the  moving  party  pay  the  .costs 
and  expenses  of  the  sale  and  execute  an  agreement  to  make  a 
substantially  higher  bid.^^ 

The  decisions  establish  that  orders  for  a  resale,  made  upon 
grounds  that  are  discretionary,  that  is,  where  there  is  no  irregular- 
ity, will  not  be  reviewed  by  the  Court  of  Appeals ;  ^*  but  that  or- 
ders where  they  refuse  resales  and  involve  matters  of  legal  right 
based  upon  fixed  legal  principles,  are  appealable  to  that  court.®^ 

90  Raynor  V.  Selmes,  52  N.  Y.  579.  don,   28   N.   Y.    122;    McEeynolds   v.' 

91  Code  of  Civ.  Pro.  §  349.  Munns,   2   Keyes,   214;    Wakeman   v. 

92  People  v.  New  York  Central  Price,  3  N.  Y.  (3  Comst.)  S34;  The 
Railroad  Co.,  29  N.  Y.  418;  Matter  Buffalo  Savings  Bank  v.  Newton,  23 
of  Duff,  41  How.  Pr.  350;  10  Abb.  N.  Y.  160;  Hale  v.  Clauson,  60  N. 
(N.  S.)  416;  Dollard  v.  Taylor,  1  Y.  339;  Goodell  v.  Harrington,  76 
J.  &  S.  496;  Central  National  Bank  N.  Y.  547;  Fisher  v.  Hersey,  78  N. 
of  N.  Y.  V.  Clark,  2'  J.  &  S.  487.  Y.  387;  Peck  v.  N.  Y.  &  N.  J.  R.  R. 

93  German- Amierican  Bank  v.  Co.,  85  N.  Y.  246.  See  Knicker- 
Dorthy,  39  App.  Div,  166;  57  N.  Y.  bocker  Trust  Co.  v.  Oneonta,  C.  &  R. 
Supp.  172.  S.  Railway  Co.,   197  N.  Y.   391;    90 

94  Crocker  v.   Gollner,    135   N.  Y.  N.  E.  1111. 

662;  32  N.  E.  114;  Young  v.  Bloomer,  95  Howell  v.  Mills,  53  N.  Y.  322; 

22  How.  Pr.  383;  Hazleton  v.  Wake-      King  v.  Piatt,  2  Abb.  Ct.  App.  Dec. 
man,  3  How.  Pr.  357;  Dows  v.  Cong-      527;  Fisher  v.  Hersey,  78  N.  Y.  387. 
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WHO  MAT  PTJEOHASE. 

§  1044.  Parties  to  the  action. — By  the  61st  Court  Eule  it  is  pro- 
vided that,  -unless  otherwise  specially  ordered  by  the  court,  every 
judgment  for  the  sale  of  mortgaged  premises  shall  direct  that  the 
plaintiff  or  any  other  party  may  become  a  purchaser  on  such  sale. 
This  has  always  been  the  practice  in  this  State,  and  where  every- 
thing is  fair  and  every  bidder  unshackled,  the  mortgagee  may  pur- 
chase and  is  entitled  to  protection  the  same  as  third  persons.^ 

§  1045.  OflScer  making  the  sale — It  is  also  enacted  in  section 
16Y9  of  the  Code  that  a  commissioner  or  other  officer  making  a 
sale  under  a  judgment,  or  a  guardian  of  an  infant  pairty  to  the 

1  Brown  v.  Frost,  10  Paige,  243;      Mott  v.  Walkley,  3  Edw.  590. 
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action,  shall  not,  nor  shall  any  person  for  his  benefit,  directly  or 
indirectly,  purchase  or  be  interested  in  the  purchase  of  any  of  the 
property  sold;  except  that  a  guardian  may,  where  he  is  lawfully 
authorized  so  to  do,  purchase  for  the  benefit  of  his  ward.  The 
violation  of  this  section  is  a  misdemeanor,  and  a  purchase  made 
contrary  to  this  section  is  void.  This  provision  of  the  Code  is 
held  to  apply  only  to  guardians  ad  litem  and  not  to  guardians  in 
socage.^  The  principle  that  will  prevent  an  agent  to  sell  from 
becoming  a  purchaser,  would  render  a  purchase  by  the  officer  mak- 
ing the  sale,  void,  even  though  made  in  the  name  of  a  third  per- 
son,* and  a  sale  to  a  guardian  ad  litem,  though  he  bought  for  a 
third  person,  would  be  void,*  although  a  sale  to  either  a  guardian 
ad  litem  or  in  socage  is  generally  spoken  of  as  voidable  only,®  and 
as  inuring  to  the  benefit  of  the  minors  at  their  election.® 

§  1046.  Purchases  by  trustees — ^A  general  guardian  of  a  minor 
heir  to  mortgaged  premises  will  acquire  no  title  by  purchasing 
them  at  a  foreclosure  sale,  except  such  as  would  be  necessary  to 
protect  him  for  his  advances.^  And  a  cashier  of  a  bank,  bound 
to  pay  off  a  mortgage,  cannot  purchase  for  himself,  and  thus  ren- 
der the  bank  liable  to  indemnify  such  person  for  the  loss  of  his 
property.* 

In  Ftdton  v.  Whitney  (66  N.  Y.  548,  affi'g  s.  c.  5  Hun,  16),  a 
mortgage  was  bequeathed  to  two  persons  in  trust  to  pay  the 
testator's  debts,  and  to  apply  the  surplus  to  the  payment  of  certaia 
legacies.  Included  in  the  debts  was  a  liability  for  deficiency 
upon  another  mortgage,  the  security  for  which  ought  to  have  been 
nearly  sufficient,  if  the  property  had  been  sold  at  a  fair  price. 
The  trustees  and  their  partner  purchased  at  the  foreclosure  sale 
for  a  price  so  low  that  the  whole  of  the  mortgage  in  their  hands  was 
consumed  in  paying  the  judgment  for  deficiency,  and  one  of  the 
legatees,  who  was  an  infant,  thereupon  brought  an  action  against 
them  to  open  the  sale.  It  was  held  by  the  Court  of  Appeals,  that 
neither  the  trustees  nor  their  partner  were  entitled  to  purchase  at 

2Boyer  v.   East,   161  N.   Y.   580;  Sertz,   93   App.   Div.   105;    86  N.  Y. 

56  K  E.  114.  Supp.  1009. 

3  Howesy    v.     Helms,     20     Gratt.  6  Synod   of   the   Reformed   Church 
(Va.)   1.  V.  O'Brien,   13  Misc.   R.  729;   35  N. 

4  Lefevre  v.  Laraway,  22  Barb.  167.  Y.  Supp.  209. 

5  Dugan  v.  Sharkey,  89  App.  Div.  7  Low  v.  Purdy,  2  Lans.  422. 
161;   85  N.  Y.  Supp.  778;   Cahill  v.  8  See  also  note  on  this  case  in  Al- 
bany Law  Journal,  vol.  14,  p.  271. 
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the  sale,  and  that  the  trustees  were  not  protected  by  a  provision  in 
the  judgment  allowing  any  of  the  parties  to  the  action  to  become 
purchasers,  nor  by  an  order  of  the  court  confirming  the  sale,  nor 
by  a  decree  of  the  surrogate  settling  their  accounts  as  executors.^ 

In  a  later  ease,  however,  it  is  decided  that  the  court  may  either 
authorize  or  confirm  a  purchase  made  by  a  trustee  for  his  own  use 
and  benefit.  Though  it  seems  that  in  the  absence  of  such  au- 
thorization or  confirmation,  the  purchase  by  the  trustee  will  be 
held  to  be  for  the  benefit  of  the  cestui  quie  trust .^'^  A  similar  ques- 
tion arose  in  Van  Epps  v.  Van  Epps  (9  Paige,  237),  where  a  per- 
son who  held  a  junior  mortgage  as  a  trustee  for  others,  was  held  to 
be  incapacitated  from  purchasing  the  mortgaged  premises  under 
a  foreclosure  of  the  prior  incumbrance  for  his  own  benefit,  to  the 
prejudice  of  the  cestuis  que  trust.  The  same  principle  was  also 
asserted  in  Bennett  v.  Austin  (81  IST.  Y.  308).  But  in  a  rather 
recent  case  decided  by  the  Appellate  Division  it  is  held  that  where 
a  person  holds  a  mortgage  in  his  name  for  the  benefit  of  himself 
and  co-mortgagees,  he  may  purchase  the  property  to  protect  his 
o-wn  interest  on  the  foreclosure  of  a  prior  mortgage,  and  that  in  the 
absence  of  an  agreement  or  conduct  misleading  the  other  mort- 
gagees to  their  prejudice  he  will  not  be  regarded  as  holding  the 
property  in  trust  for  them.-^^  A  wife  of  such  a  trustee  may 
purchase  the  premises  at  a  foreclosure  of  the  prior  mortgage  to 
acquire  a  good  title  thereto.^^ 

Where  an  agent  having  control  of  the  property  of  his  principal, 
with  power  to  rent  and  sell,  becomes  the  purchaser  at  a  sale  un- 
der a  mortgage,  his  purchase  is  not  void,  but  voidable  merely  at 
the  option  of  his  principal  seasonably  expressed;  and  when  the 
principal  seeks  to  set  aside  the  sale,  he  will  be  required  to  do 
equity.'-^  And  a  purchase  by  a  trustee  is  also  voidable  and  not 
absolutely  void,  and  may  be  confirmed  not  only  by  the  express  act 
of  the  cestui  que  trust  but  also  by  acquiescence  and  lapse  of 
time.^*^ 

9Torrey    v.    Bank    of    Orleans,    9  13  Adams  v.  Sayre,  76  Ala.  509; 

Paige,  650.  Dozier    v.    Mitchell,     65     Ala.     511; 

lOCorbin  v.  Baker,  167  N.  Y.  128;  Downs  v.  Hopkins,  65  Ala.  508;  Cor- 

60  N.  E.  332.  ner  v.  Sheehan,  74  Ala.  452. 

1 1  Rodger  V.  Bowie,  134  App.  Div.  13aKahn  v.  Chapin,  152  N.  Y. 
596.                                                              '  305;    46    N.    E.    489.     See    Smith   v. 

12  Potter  v.- Sachs,  45  App.  Div.  Hewlett,  29  App.  Div.  182;  51  N.  Y. 
454;  61  N.  Y.  Supp.  426.  Supp.  910. 
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Similarly  a  purchase  by  an  assignee  for  creditors  is  voidable 
only.-'* 

A  person  purchasing  jointly  with  a  trustee  stands  in  the  same 
position  as  the  trustee.-'^ 

A  purchaser  who  becomes  such  under  an  agreement  with  the 
mortgagor,  and  who  derives  any  advantage  under  such  an  agree- 
ment, either  by  restraining  the  mortgagor  or  his  friends  from  bid- 
ding or  in  any  other  way,  becomes  a  trustee  for  the  mortgagor.^* 

A  person  named  as  trustee  in  a  mortgage  or  deed  of  trust  for 
the  persons  whose  claims  are  intended  to  be  secured,  cannot  pur- 
chase the  property  for  his  own  benefit  for  less  than  the  amount  due 
to  his  cestuis  que  trust  and  thereby  cast  the  loss  upon  them.  If 
he  does  so  purchase,  he  holds  the  title  as  he  held  the  mortgage,  for 
the  benefit  of  his  cestuis  que  trv^t.^''  He  is  not  however  pro- 
tected by  the  provision  in  the  decree  of  foreclosure  that  any  party 
to  the  action  may  become  a  purchaser  at  the  sale;  ^*  nor  will  an 
order  of  confirmation  entered  in  the  foreclosure  suit  bar  the  rights 
of  the  cestuis  que  trust. ^^  A  person  acting  for  such  trustee  at 
the  sale,  or  procuring  the  position  of  purchaser  through  him,  will 
be  chargeable  with  notice  of  his  trust  duties,  and  will  accquire  no 
higher  rights  than  the  trustee  would. ^*'  Such  trustee  may  convey 
the  land  to  a  bona  fide  purchaser,  holding  himself  liable  for  the 
proceeds ;  but  he  cannot  retain  the  land  for  his  own  use  and  remit 
to  the  beneficiaries  the  proceeds  of  the  sale  in  foreclosure. 

It  is  both  the  right  and  the  duty  of  an  administrator  who  fore- 
closes a  bond  and  mortgage  belonging  to  the  estate  to  bid  in  the 
premises  on  the  sale  in  order  to  save  the  estate  from  loss.  Whether 
he  takes  the  title  in  his  own  name  or  in  his  representative  capacity, 
he  holds  it  for  the  benefit  of  the  fund,  and  deeds  executed  by  him 

14  Smith  V.  Hamilton,  43  App.  Compare  Maokall  v.  Olcott,  93  App. 
Div.  17;  59  N.  Y.  Supp.  521.  See  Div.  282;  87  N.  Y.  Supp.  757,  affi'd 
Preston  v.   Fitch,   137   N.  Y.  41;    33       183  N.  Y.  580;  76  N.  E.  1100. 

N.    E.    77    where    the    assignee    who  17  People  v.   Merchants'  Bank,  35 

purchased  the  property  was  held  to  Hun,  97;   Van  Epps  v.  Van  Epps,  9 

take  it  with  a  burden  impressed  upon  Paige,  241. 

it  in  favor  of  the  estate  of  the  de-  18  Fulton   v.    Whitney,    66   N.   Y. 

ceased  partner  of  the  assignor.  556. 

15  Cumberland  Co.  v.  Sherman,  30  19  Terwilliger  v.  Brown,  44  N.  Y. 
Barb.  553;  Fulton  v.  Whitney,  66  N.  237;    Colburn    v.    Morton,    3    Keyes, 
Y.    548;     Cumberland    Coal     Co.    v.  305;  Conger  v.  Ring,  11  Barb.  356. 
Hoffman,  16  Md.  456.                                     20  People  v.  Merchants'  Bank,  35 

16  Ryan    v.    Dox,    34    N.    Y.    307.  Hun,  97. 
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in  both  capacities  are  sufficient  to  vest  the  title  in  a  purchaser 
from  him.^^  The  fact,  however,  that  a  person  is  an  administra- 
tor does  not  prevent  him  from  foreclosing  a  mortgage  on  real 
estate  of  his  intestate,  held  by  him  at  the  time  of  the  latter's 
death.  He  may  also  purchase  the  property  at  the  sale  and  hold 
it  in  his  ov^n  right.  ^^ 

§  1047.  Purchases  by  foreign  corporations It  is  enacted  thai?, 

"  Any  foreign  corporation  may  purchase  at  a  sale  upon  the  fore- 
closure of  any  mortgage  held  by  it,  or,  upon  any  judgment  or 
decree  for  debts  due  it,  or,  upon  any  settlement  to  secure  debts, 
any  real  property  within  this  State  covered  by  or  subject  to  such 
mortgage,  judgment,  decree  or  settlement,  and  may  take  by  de- 
vise any  real  property  situated  within  this  State  and  hold  the  same 
for  not  exceeding  five  years  from  the  date  of  such  purchase,  or 
from  the  time  when  the  right  to  the  possession  thereof  vests  in 
such  devisee,  and  convey  it  by  deed  or  otherwise  in  the  same 
manner  as  a  domestic  corporation.^* 

§  1048.  Employment  of  puffers — The  principle  upon  which  the 
employment  of  puffers  by  the  person  for  whom  a  sale  at  auction 
is  made,  is  disallowed,  as  a  fraud  upon  fair  purchasers,  is  that  the 
persons  who  thus  bid  are  not  in  fact  real  bidders,  but  are  the  mere 
instruments  of  the  vendor  to  deceive  the  other  bidders.  But  this 
principle  does  not  apply  to  a  Piaster's  sale  under  a  decree,  where 
the  persons  bidding,  either  for  themselves,  or  as  the  agents  of  an- 
other, are  bound  to  take  the  property  either  for  themselves  or 
their  principal.  Any  person  who  is  a  real  bidder  at  a  judicial  sale 
has  a  right  to  bid  in  person  or  by  his  agent  duly  authorized.  And 
there  is  no  principle  which  renders  it  necessary  that  a  person  bid- 
ding at  an  auction  as  the  a'gent  of  another,  should  disclose  to  other 
bidders  the  name  of  the  person  for  whom  he  is  bidding,  unless  the 

21  Valentine    v.    Belden,    20    Hun,  22  Matter   of   Monroe,    142   N.   Y. 

537.  484;    37   N.   E.   517.     See   matter   of 

Where  the  personal  representative  Gilbert,  104  N.  Y.  200;  10  N.  E.  148; 

buys   in   the  premises,   they   take   on  5  St.  Eep.  673. 

the    character    of    the    mortgage    in-  23  General  Corp.  Law,  §  21.     For 

debtedness  and  are  as  personalty  in  purchases    by   moneyed    corporations, 

his  hands,  which  he  may  dispose  of  see  ante,  §§  132-138.     Same  rule  de- 

and  for  which  he  is  liable  to  account  clared  in  Indiana  independent  of  any 

as  such.     Haberman  v.  Baker,  128  N.  statute.     Elston  v.   Piggott,   94  Ind. 

Y.  253;  28  N.  E.  370.  14. 
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person  for  whom  he  acts  is  the  vendor  who  is  professedly  selling 
the  property  instead  of  buying  it.^* 

§  1049.  Agreements  not  to  bid The  general  rule  is  that  agree- 
ments which,  in  their  necessary  operation  upon  the  parties  to 
them,  tend  to  restrain  their  natural  rivalry  and  competition,  and 
thus  to  result  in  the  disadvantage  of  the  public,  or  of  third  par- 
ties, are  against  the  principles  of  sound  public  policy,  and  are 
void.^^     But  there  are  cases  holding  that  the  fact  that  an  agree- 
ment has  the  effect  to  prevent  competition  at  a  public  sale,  does 
not  necessarily  render  the  agreement  void;  it  depends  on  the  in- 
tent.    Thus  in  Phippin  v.  Stichney  (3  Mete.  384)  it  was  held 
that  an  agreement  by  two  or  more  persons  that  one  of  them  only 
will  bid  at  an  auction  of  property  and  will  become  the  purchaser 
for  the  benefit  of  them  all,  is  illegal  if  it  be  made  for  the  purpose 
of  preventing  competition  at  the  bidding,   and  depreciating  the 
price  of  the  property  below  the  fair  market  value,  but  that  it  is 
valid  if  the  purpose  of  the  agreement  be  to  enable  each  of  the 
parties  to  become  a  purchaser,  when  he  desires  a  part  of  the  prop- 
erty offered  for  sale,  or  if  the  agreement  be  for  any  other  honest 
and  reasonable  purpose.     That  case  has  been  approved  and  fol- 
lowed in  this  Staje ;  ^®  and  it  has  been  held  that  the  rule  forbid- 
ding a  combination  between  persons  having  no  prior  interest  in 
the  property  to  suppress  bidding  at  a  judicial  sale  for  speculative 
purposes,  will  not  apply  to  an  arrangement  between  the  parties  in- 
terested in  the  property  by  which  one  is  to  bid  in  the  interest  of 
all.     The  mere  fact  that  an  arrangement  fairly  entered  into,  with 
honest  motives,  for  the  preservation  of  existing  rights  and  prop- 
erty, may  incidentally  restrict  competition  at  a  public  or  judicial 
sale,  does  not  render  the  arrangement  illegal.     The  question  of 
intent,  at  all  events,  is  one  for  the  jury,  upon  the  whole  facts  as 
they  shall  appear  on  the  trial.^'^     An  agreement  by  which  one 
party  agrees  not  to  attend  the  sale  or  bid  and  the  other  agrees  to 

24  Per   Chancellor   Walwoeth,    in      191 ;    Brackett  v.   Wyman,  48  N.  Y. 
The  National  Fire  Ins.  Co.  v.  Loomis,      667. 

11  Paige,  431.  26  Marsh  v.  Russell,  66  N.  Y.  288; 

25  Ateheson  v.   Mallon,   43   N.   Y.      Marie  v.  Garrison,  83  N.  Y.  14. 

147 ;  Jones  v.  Caswell,  3  Johns.  Cas.  27  Hopkins  v.  Ensign,  122  N.  Y. 
29;  Doolin  v.  Ward,  6  Johns.  194;  144;  25  N.  E.  306;  Marie  v.  Garri- 
Wilhur  V.  How,  8  Johns.  444;  son,  84  N.  Y.  14,  28;  Myers  v.  Dor- 
Thompson  V.  Davies,  13  Johns.  112;  man,  34  Hun,  115;  Delisi  v.  Ficar- 
Meech   v.    Bennett,   Hill   and   Denio,  rotta,  76  Misc.  R.  488. 
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purchase  the  premises  and  to  convey  to  the  former  will  be  en- 
forced.^* 

The  violation  of  an  implied  agreement  not  to  bid  may  also, 
though  no  trust  relation  is  established,  create  a  liability  for  the 
breach.  ^^ 

CON"TEACT  OF  THE  PURCHASEE  AWD  EirFOBCING  ITS  PEEFOEMANCa 

§  1050.  The  memorandum  signed  by  the  purchaser  is  only  a 
quasi  contract;  it  is  in  reality  a  submission  to  the  jurisdiction  of 
the  court  in  a  foreclosure  suit  as  a  purchaser  under  the  judgment. 
It  is  easy  to  see  that  it  lacks  the  most  essential  elements  of  a  con- 
tract, not  only  parties,  but  mutuality  and  consideration.  It  con- 
tains, or  is  intended  to  contain,  an  express  consent  to  the  exercise 
of  the  pov^ers  which  courts  of  equity  assert  over  purchasers,  and 
it  is  doubtful  if  it  adds  anything  to  the  jurisdiction  or  authority 
of  the  court  in  this  particular.  There  can  certainly  be  no  suit 
maintained  upon  it  as  an  express  stipulation  with  any  person 
whatever.  The  rights  and  liabilities  of  the  purchaser  do  not 
grow  out  of  a  contract,  but  arise  from  the  proceeding  and  submis- 
sion; and  as  the  referee  makes  no  contract,  the  provisions  of  the 
statute  of  frauds,  requiring  contracts  for  the  sale  of  lands  to  be 
in  writing  and  subscribed  by  the  party  by  whom  the  sale  is  to  be 
made,  is  not  applicable.  ^°  It  certainly  is  sufficient  for  the  referee 
to  sign  the  memorandum  of  the  sale,  and  it  is  not  necessary  that 
the  purchaser  should  sign  it.*^  But  where  a  purchaser  signs  the 
terms  of  sale  with  his  initial  and  gives  his  check  for  the  prelimi- 
nary payment  to  bind  the  bid,  he  may  be  compelled  to  complete 
the  purchase  as  by  such  act  he  adopts  the  bid  as  his  own,  even 
though  he  made  the  bid  for  another  whose  name  had  the  same 
initial.®^ 

§  1051.  Kemedy  against  purchaser. — It  is  a  familiar  principle 
that  any  one  who  interferes  pendente  lite  with  the  subject-mat- 
ter of  a  suit  in  equity,  submits  himself  to  the  jurisdiction  of  the 

28  Congregation  Kehal  Adath  v.  SOWillets  v.  Van  Alst,  26  How. 
Universal  V.  &,  G.  Co.,  134  App.  Div.      Pr.  325. 

368;      119     N.     Y.     Supp.     72.     See  31  Bicknell  v.  Byrnes,  23  How.  Pr. 

Schmaltz  v.  Weed,  27  App.  Div.  309;  486. 

50  N.  Y.  Supp.  168.  32  State  Bank  v.  Wilchinsky,   128 

29  Patterson  v.  Meyerhofer,  204  App.  Div.  485;  112  N.  Y.  Supp.' 1002. 
N.  Y.  96;  97  N.  E.  472. 


846  MOETOAGES  OF  EEAL  PEOPEETT.        [§1051. 

court,  to  be  exercised  by  petition  or  motion  in  the  original  suit, 
and  that  he  acquires  no  right  in  that  manner  which  may  not  be 
modified,  controlled,  or  directed,  without  any  new  proceeding  di- 
rectly against  him ;  and  this  doctrine  applies  with  full  force  to  the 
case  of  a  purchaser  under  a  decree,  and  to  all  who  claim  interests 
under  him.^^  The  remedy  against  the  purchaser  must  be  had  in 
the  action  under  which  the  sale  was  made.**  If  the  purchaser  is 
responsible  and  able  to  complete  his  purchase,  he  may  be  compelled 
to  do  so  by  attachment,  on  motion  in  the  action  in  which  the 
sale  was  made;  and  this  is  the  proper  course  where  he  is  shown 
to  be  in  collusion  with  the  mortgagor  for  the  purpose  of  frustra- 
ting the  sale,  for,  as  it  has  been  said,  he  will  not  be  permitted  to 
baffle  the  court,  and  sport  with  its  decrees.*^ 

But  the  court  is  not  restricted  to  an  order  compelling  him  to 
complete  his  purchase  upon  receiving  a  deed  when  for  any  rea- 
son the  delivery  of  such  deed  is  inequitable  or  impossible.*^  The 
court  may  order  that  the  property  be  resold  and  the  purchaser 
charged  with  the  loss.*®^ 

Where  a  purchaser  improperly  fails  to  take  title  and  complete 
his  purchase,  and  taxes  are  imposed  subsequent  to  the  first  sale, 
and  before  the  second  sale,  he  will  be  liable  for  the  amount  of 
such  taxes,  under  the  clause  in  the  terms  of  sale  to  the  effect  that 

33  Stokes  v.  Hoffman  House  of  (Va.)  288;  Wood  v.  Mann,  3  Sum- 
New  York,  167  N.  Y.  554;  60  N.  E.  ner,  318-326;  Lansdown  v.  Ederton, 
667;  Proctor  v.  Farnham,  5  Paige,  14  Vesey,  512;  Saville  v.  Saville,  1 
614;  Requa  v.  Rea,  2  Paige,  341.  Peere,  Wm.,  745.      . 

34  State  Bank  v.  Wilehinsky,  128  The  court  may  allow  affidavits  by 
App.  Div.  485;   112  N.  Y.  Supp.  1002.  either  party  and  may  determine  the 

35  Brasher  v.  Cortlandt,  2  Johns.  question  without  order  of  reference. 
Ch.  505;  Requa  v.  Rea,  2  Paige,  339;  Wanser  v.  De  Nyse,  188  N.  Y.  378; 
Graham  v.  Bleakie,  2  Daly,  55;   Ca-  80  N.  E.  1088. 

zet  V.  Hubbell,  36  N.  Y.  677 ;  Good-  36  State  Bank  v.  Wilehinsky,   128 

win  V.  Simonson,  74  N.  Y.  133-136;  App.  Div.  485;  112  N.  Y.  Supp.  1002. 

Merchants'  Bank  v.  Thomson,  55  N.  36a  Nesbit  v.  Knowlton  Hall   Co., 

Y.  7;   Paine  v.  Smith,  2  Duer,  293;  45  Misc.  E.  510;  92  N.  Y.  Supp.  761. 

Miller  v.  Collyer,  36  Barb.  250;  Proc-  An    order    charging  the   purchaser 

tor     V.     Farnham,     5     Paige,      614;  with  the  difference   between   his  bid 

Knight  V.  Moloney,  4  Hun,  33,  modi-  and  the   price   secured  at  the  resale 

fied   2   N.   Y.   W.   Dig.   40.     See  also  should  be  entered  as  a  judgment  in 

Anderson  v.  Foulke,  2  Har.  and  Gill  the  same  manner  as  an  order  for  a 

(Md.)    346;    Richardson   v.   Jones,   3  deficiency   and   should    thereafter   be 

Gill  and  Johns.    (Md.)    163;   Gordon  enforced  by  execution.     Leslie  v.  Sar- 

v.   Saunders,  2  McCord    (S.  C.)    Ch.  atoga  Brewing  Co.,  33  Misc.  R.  118; 

151;    Clarkson    v.    Reed,    15    Gratt.  67  N.  Y.  Supp.  222. 
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the  purchaser  will  be  "  liable  for  any  deficiency  there  may  be  be- 
tween the  sum  for  which  said  premises  may  be  struck  down  upon 
the  sale,  and  that  for  which  they  may  be  purchased  on  the  resale, 
and  also  for  any  costs  or  expenses  occurring  on  such  resale."  *'^ 
Interest  may  also  be  charged  against  a  purchaser  where  the  agree- 
ment to  extend  the  time  for  closing  so  provides.**  The  terms  of 
the  sale  may  be  such  as  to  permit,  in  case  of  a  default  by  the  pur- 
chaser, of  a  sale  without  application  to  the  court  and  for  a  liability 
on  the  part  of  the  defaulting  purchaser  for  any  deficiency  on  such 
resale.  And  such  liability  arises  although  the  second  sale  was 
made  after  readvertising  the  property  and  in  pursuance  of  an 
ex  parte  order  of  which  fact  the  purchaser  had  actual  though  no 
former  notice.®^* 

An  announcement  by  the  referee,  after  the  property  has  been 
struck  off,  that  if  the  purchaser  does  not  comply  with  the  terms 
of  the  sale,  the  property  will  be  resold  at  his  expense,  does  not 
discharge  the  purchaser  from  his  bid;  **  and  he  may  either  be 
compelled  to  complete  by  an  attachment,  or  a  resale  may  be 
ordered,  in  which  case  he  will  be  liable  for  the  deficiency.*" 

§  1052.  Rights  of  purchaser. — If  the  sale  be  made  by  the  referee 
in  a  manner  not  authorized  by  the  judgment,  the  purchaser  will 
not  on  that  account  be  compelled  to  pay  any  greater  sum  than 
the  amount  of  his  bid.*^  So,  too,  if  the  purchaser  contracted 
for  a  sale  on  time,  he  will  not  be  compelled  to  pay  cash.*^  In 
such  a  case  the  proper  remedy  for  the  party  who  is  aggrieved  by 
the  conduct  of  the  referee  in  making  the  sale,  is  to  move  for 
an  order  vacating  the  sale  and  ordering  a  resale.** 

The  purchaser  may  assign  his  bid,  and  the  court,  upon  the 
application  of  the  assignee,  will  direct  the  execution  of  a  con- 
veyance immediately  to  him.  If  there  is  more  than  one  as- 
signee, the  court  will,  upon  motion  in  the  action  in  which  the 
sale  is  made,  decide  between  them.**  In  one  case,  in  which  it  is 
said  "  there  were  peculiar  circumstances,"  the  court  refused  to 

37Ruhe  v.  Law,  8  Hun,  251.  41  Hotehkiss  v.  Clifton  Air  Cure, 

38  Grabfelder  v.  Tallman,  36  Misc.       4   Keyes,    170. 

E.  247 ;  73  N.  Y.  Supp.  282.  42  Ehodes  v.  Butcher,  6  Hun,  453. 

SSaEgan  v.  Buellesbach,  116  App.  43  Hotehkiss  v.   Clifton  Air   Cure, 

Div.  306;  101  N.  Y.  Supp.  476.  4  Keyes,  170. 

39  The  National  Fire  Ins.  Co.  v.  44  Proctor  v.  Farnham,  5  Paige, 
Loomis,  11  Paige,  431.  614. 

40  Graham  v.  Bleakie,  2  Daly,  55. 
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sanction  a  conveyance  to  the  complainant  as  assignee  of  a  pur- 
chaser who  failed  to  complete.*^ 

An  appeal  from  an  order  refusing  a  resale  will  not  of  itself 
prevent  the  purchaser  from  completing  his  purchase,  and  the 
appellant  is  not  entitled  to  an  order  staying  the  purchaser  from 
completing  his  purchase  and  taking  possession  of  the  property, 
without  giving  security  for  the  payment  of  the  rents  and  profits 
of  the  premises  in  the  meantime,  and  that  no  waste  shall  be  com- 
mitted. *« 

The  court  in  its  discretion  may  relieve  a  purchaser  from  his 
bid  where  it  subsequently  appears  that  a  person  not  made  a 
party  to  the  suit  claims  to  be  the  owner  of  the  equity  of  re- 
demption and  has  moved  for  an  order  to  show  cause  why  the 
sale  should  not  be  vacated  and  set  aside.  This  is  true  although 
the  afiidavits  do  not  show  a  positive  defect  in  title,  as  the  pur- 
chaser should  not  be  burdened  with  a  threatened  lawsuit.*'' 

Where  the  court  has  granted  a  purchaser's  motions  and  re- 
lieved him  from  his  bid,  such  action  enures  to  the  benefit  of  the 
junior  mortgagees,  and  if  it  is  to  their  interest  to  have  a  resale, 
as  where  the  property  has  increased  in  value,  neither  the  pur- 
chaser nor  his  assignee  is  entitled  to  an  order  vacating  the  prior 
order  and  directing  a  conveyance.** 

Where  the  title  to  lands  situated  in  another  state  is  held  by  a 
party  to  a  foreclosure  action  in  this  State,  the  court  of  New 
York,  though  the  foreclosure  action  and  sale  will  not  pass  title 
to  such  lands,  may  require  such  party  to  convey  them.** 

WHAT  KIND  O'F  A  TITLE  THE  PTJECHASEE  MUST  TAKE. 

§  1053.  Right  to  possession — For  the  purpose  of  obtaining  a 
fair  price  for  the  premises  on  judicial  sales,  it  is  important  that 
purchasers  should  know  that  if  they  pay  a  fair  price  for  the 
property,  and  it  is  sold  without  reserve,  they  will  be  protected 
by  the  court,  and  will  not  be  required  to  take  an  incumbered  or 
worthless  title.     If  there  is  any  cloud  upon  the  title,  or  incum- 

45  Thompson  v.  Dimond,  3  Edw.  48  Ely  v.  Mathews,  128  App.  Div. 
298.  513;  112  N.  Y.  Supp.  788. 

46  American  Ins.  Co.  v.  Oakley,  9  49  Harrison  v.  Union  Trust  Co., 
Paige,  496.  144  N".  Y.  326;   39  N.  E.  353. 

47  Koechl    v.    Gale    Development, 
149  App.  Div.  239. 
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brance.upon  the  land,  or  difficulty  in  obtaining  possession,  the 
property  should  be  sold  at  the  risk  of  the  purchaser  in  that 
respect ;  and  in  the  amount  bid  there  would  then  be  a  reasonable 
allowance  for  such  risk.  Even  though  a  valid  legal  title  should, 
pass  by  the  sale,  the  court  will  not  compel  the  purchaser  to  take 
if  the  person  in  possession  is  not  a  party,  and  claims  adversely 
to  the  parties  to  the  suit ;  ^°  or  if  he  is  a  tenant  of  a  party  to 
the  suit  and  is  not  willing  to  surrender  possession.^  ^  The  tenants 
in  such  a  case,  could  not  be  forcibly  dispossessed  by  any  process 
which  could  be  issued  to  enforce  the  judgment.^  ^  What  the  pur- 
chaser has  a  right  to  suppose  he  is  to  receive  by  means  of  the 
purchase,  is  not  merely  a  title  to  the  premises  sold,  but  beyond 
that,  the  power  of  securing  immediate  possession.  If  the  latter 
does  not  exist,  even  though  he  could  obtain  the  former,  he  will 
be  justified  in  refusing  to  complete  the  purchase.^^ 

§  1054.  Interests  not  bound  by  judgment. — ^Where  a  sale  is  made 
under  a  decree  or  order  of  the  court,  and  the  purchaser  is  not 
informed  at  the  time  of  sale  that  he  is  to  take  the  risk  of  any 
defect  in  the  title,  the  court  will  not  compel  him  to  complete  his 
purchase  unless  it  can  assure  him  that  he  will  have  not  only  a 
legal  title,  such  as  will  avail  him  in  a  court  of  law  to  defend  the 
possession  if  necessary,  but  also  a  title  that  will  not  be  liable  to 
be  set  aside,  or  even  seriously  litigated  in  a  court  of  equity.  The 
rule  appears  to  be  not  to  compel  the  acceptance  of  a  title  against 
which  doubts  or  suspicions  exist  of  such  a  character  as  that  the 
court  cannot  conscientiously  warrant  the  estate  to  him.  It  cannot 
do  this  where  there  is  a  lien  upon  the  premises  held  by  a  person 
not  a  party  to  the  action,^*  or  where  a  publication  against  an  ab- 
sent defendant  is  defective,^^  even  where  the  interest  not  bound 
by  the  judgment  is  of  small  value.^* 

50MeGown    v.    Wilkins,    1    Paige,  son,   90   N.   Y.   243;    1    Sugd.   Vend. 

120;  Rogers  v.  McLean,  31  Barb.  304.  339;  Morris  v.  Mowatt,  2  Paige,  590; 

51  Hirsch  v.  Livingston,  3  Hun,  9;  Jackson  v.  Edwards,  22  Wend.  509, 
5  N.  Y.  Sup.   (T.  &  C.)  263.  510;  Blakely  v.  Calder,  13  How.  Pr. 

52  Fuller  v.  Van  Geesen,  4  Hill,  476;  Althause  v.  Radde,  3  Bosw.  410. 
171.  55Bixby  v.   Smith,  5  N.  Y.   Sup. 

53  Hirsch  v.  Livingston,  3  Hun,  (T.  &  0.)  279;  3  Hun,  60;  Piser  v. 
9;    Morris  v.   Mowatt,   2   Paige,   586,  Lockwood,  30  Hun,  6. 

590;   Veeder  v.  Fonda,  3   Paige,   94;  56  Weeks  v.  Tomes,   16  Hun,  349, 

Seaman  v.  Hicks,  8  Paige,  655.  affi'd  76  N.  Y.  601;   Smith  v.  Wells, 

54  Per  McCotrN,  V.  C,  in  Coster  69  N.  Y.  600;  Verdin  v.  Slocum,  71 
V.  Clarke,  3  Edw.  428;  Dodd  v.  Neil-  N.  Y.  343. 
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A  purchaser  was  relieved  in  a  case  where  an  infant  defendant 
was  not  personally  served  with,  process,  though  a  guardian  ad 
litem  had  been  appointed  for  him.^'^ 

The  title  to  funds  paid  into  court  prior  to  the  foreclosure  as 
an  award  in  condemnation  proceedings  of  a  part  of  the  mort- 
gaged premises  does  not  pass  to  the  purchaser  at  the  foreclosure 
sale ;  though  the  right  of  the  mortgagees  may  be  regarded  as  in  the 
nature  of  an  equitable  lien  thereon  in  case  of  any  deficiency.^  ^ 

The  party  who  holds  the  title  at  the  time  the  land  is  actually 
appropriated  is  generally  regarded  as  entitled  to  the  award.^* 

§  1055.  Failure  of  title  to  part  of  property. — A  purchaser  can-^ 
not  be  obliged  to  accept  property  to  an  important  part  of  which 
he  can  obtain  no  title  whatsoever.  A  purchaser  was  relieved  from 
his  bid  in  a  case  where  the  terms  of  sale  stated  that  it  would  be 
made  "  subject  to  a  lease  of  the  present  upland  of  said  property 
to  expire  May  1,  1884."  At  the  time  of  the  sale  a  brick  build- 
ing, worth  about  $5,000,  was  standing  upon  the  upland,  which, 
by  the  terms  of  his  lease,  the  tenant  was  entitled  to  remove,  and 
no  notice  of  this  right  was  given  at  the  time  of  sale.^" 

§  1056.  Eecord  title. — A  defect  in  the  record  title  may,  under 
certain  circumstances,  furnish  a  defense  to  the  purchaser.  Eut 
there  is  no  inflexible  rule  that  the  purchaser  must  be  furnished 
with  a  perfect  record  or  paper  title.®  ^  Before  he  can  successfully 
resist  performance  of  his  contract  on  the  ground  of  defective 

57  IngersoU  v.  Mangam,  24  Hun,  N.  Y.  Supp.  674,  affi'd  169  N.  Y.  605 ; 
202.     Compare  Sproule  v.  Daviea,  69       62  N.  E.  1096. 

App.  Div.  502;   75  N.  Y.  Supp.  229,  60  Beckenbaugh  v.  Nally,  32  Hun, 

affi'd  171  N.  Y.  277;  63  N.  E.  1106;  160. 

58  Matter  of  City  of  Rochester,  61  Fleming  v.  Burnham,  100  N.  Y. 
136  N.  Y.  83;  32  N.  E.  702.  See  1;  2  N.  E.  905,  rev'g  36  Hun,  456; 
also  Magee  v.  City  of  Brooklyn,  144  Hellreigel  v.  Manning,  97  N.  Y.  56. 
N.  Y.  265;  39  N.  E.  87;  Matter  of  A  vendee  of  lands  contracting  to 
Mayor  of  City  of  New  York  (Mor-  assume  existing  mortgages  is  charge- 
ris  ave.),  118  App.  Div.  117;  103  N.  able  with  notice  of  their  terms  as 
Y.  Supp.  180.  Compare  Burkard  v.  shown  by  the  record.  But  as  to 
City  of  Brooklyii,  6  Misc.  E.  431;  26  mortgages  to  be  executed  by  him  as 
N.  Y.  Supp.  1112.  a  part  of  the  consideration,  the  con- 
See  §  160.  tract  is   controlling,   and  the  vendee 

59  Magee  v.  City  of  Brooklyn,  144  should  not  be  compelled  to  execute 
N.  Y.  265;  39  N.  E.  87.  See  Gates  a  mortgage  containing  harsh  or  un- 
v.  De  La  Mare,  142  N.  Y.  307;  37  usual  terms.  Feist  v.  Block,  115 
N.  E.  121;  Matter  of  Grade  Crossing  App.  Div.  211;  100  N.  Y.  Supp.  211. 
Commissioners,  64  App.  Div.  71;   71 
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title,  there  must  be  at  least  a  reasonable  doubt  as  to  the  title;- 
such  as  affects  its  value  and  would  interfere  with  its  sale  to  a 
reasonable  purchaser,  and  thus  render  the  land  unmarketable. 
It  has  frequently  been  held  that  defects  in  the  record  or  paper 
title  may  be  cured  or  removed  by  parol  evidence."^ 

§  1057.  What  is  a  marketable  title The  purchaser  is  entitled 

to  a  marketable  title.  A  title  open  to  a  reasonable  doubt  is 
not  a  marketable  title.®^  The  court  cannot  make  it  such  by 
passing  upon  an  objection  depending  upon  a  disputed  question 
of  fact  or  a  doubtful  question  of  law,  in  the  absence  of  the  party 
in  whom  the  outstanding  right  was  vested.  He  would  not  be 
bound  by  the  adjudication  and  could  raise  the  same  question 
in  a  new  proceeding.  The  cloud  upon  the  purchaser's  title  would 
remain,  although  the  court  undertook  to  decide  the  fact  or  the 
law,  whatever  moral  weight  the  decision  might  have.  It  would 
especially  be  unjust  to  compel  a  purchaser  to  take  a  title  the 
validity  of  which  depended  upon  a  question  of  fact,  where  the 
facts  presented  upon  the  application  might  be  changed  on  a  new 
inquiry  or  are  open  to  opposing  inferences.  There  must,  doubt- 
less, be  a  real  question  and  a  real  doubt ;  but  this  situation  exist- 
ing, the  purchaser  should  be  discharged.®* 

A  court  of  equity  will  not  compel  a  purchaser  to  accept  a  title 
which  is  so  doubtful  that  it  may  expose  him  to  litigation,  though 
the  court  may  believe  it  to  be  good.  If,  therefore,  there  be  a 
reasonable  chance  that  some  third  person  may  raise  a  question 

62  Hellreigel  v.  Maiming,  97  N.  Y.  any  covenant  in  the  bond.  2.  A 
56,  60;  Seymour  v.  De  Lancey,  Hopk.  clause  making  the  mortgage  due  on 
436;  Miller  v.  Macomb,  26  Wend.  the  actual  or  threatened  demolition 
229;  Fagen  v.  Davison,  2  Duer,  153;  of  any  building  on  the  premises.  3. 
Brooklyn  Park  Com.  v.  Armstrong,  A  clause  requiring  the  owner  to  eer- 
45  N.  Y.  234;  Murray  v.  Harway,  56  tify  to  the  mortgagee  the  amount  due 
N.  Y.  337;  Shriver  v.  Shriver,  86  N.  on  the  mortgage  within  a  specified 
Y.  575.  time  after  notice,  either  personally  or 

63  Rice  v.  Barrett,  102  N.  Y.  by  mail.  '  These  clauses,  particularly 
161;  6  N".  E.  898;  People  v.  Board  No.  3,  are  so  unusual  and  severe  that 
of  Stock  Brokers,  92  N.  Y.  98;  Jor-  the  vendor  is  not  in  a  position  to 
dan  V.  Poillon,  77  N.  Y.  518.  give  a  good  and  marketable  title  to 

A  vendee  of  land  under  a  contract  the    premises.     Elterman    v.    Hyman, 

for    the    purchase   thereof   cannot   be  192  N.  Y.  113;  84  N.  E.  937. 

compelled   to   complete   his   purchase  64  Per  Andrews,  J.,  in  Fleming  v. 

where  the  land  is  subject  to  a  mort-  Burnham,   100  N.  Y.  1,  10;  2  N.  E. 

gage     containing:     1.  A     clause     as-  905. 
signing  the   rents   on  the  breach   of 
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against  the  owner  of  the  estate  after  the  completion  of  the  con- 
tract, the  court  will  not  compel  him  to  accept  it.^* 

A  mere  possibility  that  the  purchaser  may  be  disturbed  on 
account  of  some  alleged  defect  of  title,  is  not  sufficient  to  justify 
him  in  refusing  to  accept  and  receive  the  title.®® 

To  subject  the  case  to  the  operation  of  this  principle,  there 
must  be  some  rational  doubt  concerning  the  validity  of  the  title; 
and  where  a  court  of  justice  upon  the  evidence  would  be  war- 
ranted in  directing  a  verdict  in  favor  of  the  title,  then  no  such 
doubt  can  be  entertained.®'^  The  fact  that  a  mortgage  on  land 
is  payable  in  gold  is  not  an  objection  to  the  title.®^ 

§  1058.  Illustrations.— In  Jordan  v.  Foillon  (77  N.  T.  518), 
land  had  been  sold  under  a  judgment  in  partition  and  the  pur- 
chaser objected  to  taking  title,  alleging  that  the  land  was  subject 
to  the  lien  of  certain  legacies,  and  the  legatees  were  not  parties  to 
the  action.  The  court  declined  to  express  an  opinion  in  regard 
to  the  validity  of  these  legacies,  and  sustained  the  purchaser  in, 
his  refusal.  Judge  Millee  remarked  as  follows :  "  A  purchaser 
on  a  partition  or  a  foreclosure  sale  has  a  right  to  expect  that  he 
will  receive  a  good  title,  and  the  law  presumes  that  he  bids 
with  that  object  in  view.  He  should  not  be  left,  upon  receiving 
a  deed,  to  the  uncertainty  of  a  doubtful  title,  or  the  hazard  of 
a  contest  with  other  parties,  which  may  seriously  affect  the  value 

65Wanser  v.  De  Hyse,  188  N.  Y.  v.  MoKaharay,  55  App.  Div.  582;  55 

378;  80  N.  E.  1088;  Heller  v.  Cohen,  N.  Y.  Supp.   113.     See  also  Ferry  v. 

154  N.  Y.  299;  48  N.  E.  527;   Cam-  Sampson,   112   N.   Y.   415;   20  N.  E. 

brelling  v.  Purton,  125  N.  Y.  610;  26  387;  Kahn  v.  Chapin,  152  N.  Y.  305; 

N.  E.  907;  Toole  v.  Toole,  112  N.  Y.  46  N.  E.  489. 

333;     19     N.     E.     682;     Shriver     v.  67  Union  Trust  Co.  v.  Drigga,  62 

Shriver,    86    N.    Y.    575;     Builders'  App.  Div.  213;   70  N.  Y.  Supp.  947; 

Mortgage  Co.  v.  Barkowitz,  134  App.  Post    v.    Bernheimer,    31    Hun,    247, 

Div.  136;   118  N.  Y.  Supp.  804;  Post  253.     See  also  Roarty  v.  McDermott, 

V.   Bernheimer,   31   Hun,  247;    Scheu  146  N.  Y.  296;  41  N.  E.  30;  Murphy 

V.  Lehning,  31  Hun,  183;  Lockman  v.  v.  Smith,  61  App.  Div.  574;  70  N.  Y. 

Eeilly,    29    Hun,    434;     Stephens    v.  Supp.   786,   case   of  a   claim  for  flx- 

Flammer,  40  Misc.  R.  278;  81  N.  Y.  tures;  Hayes  v.  Harmony  Grove  Cem- 

Supp.    1064.     See    also    Richmond   v.  etery,  108  Mass.  400. 
Gray,  3  Allen   (Mass.)   25-27;  Chris-  68  Blanck   v.    Sadlier,    153   N.   Y. 

tian   V.   Cabelt,   22   Grat.    (Va.)    82,  551;  47  N.  E.  920,  affi'g  5  App.  Div. 

103.  81;  38  N.  Y.  Supp.  817,  affi'g  16  Misc. 

66Cambrelling  v.  Purton,   125   N.  R.  164;  38  N.  Y.  Supp.  834;  Hartigan 

Y.    610;    26   N.    E.    907;    Shriver    v.  v.  Smith,  19  App.  Div.  173;  45  N.  Y. 

Shriver,  86  N.  Y.  575,  584;   Carroll  Supp.  1012. 
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of  the  property  if  he  desires  to  sell  the  same.  It  is  easy  to  see 
how  a  claim  of  this  kind  might  impair  the  value  of  the  real 
estate  sold,  by  casting  a  cloud  over  the  title,  or  by  subjecting  the 
purchaser  to  the  risks  of  a  contest  at  law.  From  such  a  result 
he  is  entitled  to  protection,  and  the  case  should  be  very  plain 
which  would  authorize  a  court  to  decide  a  question  arising  on  a 
motion  to  compel  a  party  to  take  a  conveyance ;  and  then  it  should 
be  determined  only  with  the  consent  of  such  purchaser." 

Where,  in  the  chain  of  title  to  real  estate  sold  upon  the  fore- 
closure of  a  mortgage,  there  was  a  conveyance  by  one  Martin 
as  special  guardian  for  certain  infants  to  one  Mather  for  $8,000, 
and  a  simultaneous  reconveyance  from  the  latter  to  the  former  for 
$100,  and  the  infants  were  not  parties  to  the  foreclosure  suit, 
it  was  held  that  the  record  of  title  showed  upon  its  face  that  it 
was  a  doubtful  one  and  open  to  litigation,  and  that  the  transac- 
tion between  Martin  and  Mather,  as  shown  by  the  conveyances, 
was  presumptively  fraudulent,  and  that  the  purchaser  was  en- 
titled to  be  relieved  from  his  bid.  The  court  refused  to  compel 
the  purchaser  to  assume  the  responsibility  of  being  able  himself 
to  show  in  a  possible  action  by  the  infants  that,  notwithstanding 
appearances,  the  special  guardian  acted  in  good  faith,  and  paid 
an  actual  consideration  for  the  land.®® 

A  defect  in  title  rendering  it  unmarketable  so  as  to  relieve  a 
purchaser  may  result  where  there  has  been  a  failure  to  implead 
necessary  parties  in  the  action ;  ''°  or  where  there  are  irregularities 
or  defects  in  the  proceedings  upon  which  the  title  rests  that 
require  further  or  other  action  to  cure  them  and  so  prevent  a 
performance  of  the  contract  of  sale  by  the  vendors  at  the  time 
fixed ;  ''^  or  where  there  is  an  encroachment  upon  the  premises ;  ''^ 

69  The    People    v.    Globe    Mutual  Contingent  remaindermen  not  made 

Ins.  Co.,  20  W.  Dig.  14.     See  Smith  parties.     New  York  Security  &  T.  Co. 

T.  Warringer,  41  Misc.  R.  94;   83  N.  v.  Sehoenberg,  87  App.  Div.  262;   84 

Y.    Supp.   655,   as   to   infants'   rights  N.  Y.  Supp.  359. 

not  cut  oflf  by  failure  to  comply  with  71  Heller  v.  Cohen,  154  N.  Y.  299; 

rule  60  of  Rules  of  Practice  of  the  48  N.  E.  527;  Toole  v.  Toole,  112  N. 

Supreme  Court.     See  in  this  connec-  Y.   333;    19  N.  E.  682.     As  to  delay 

tion  Franklin  v.  Diclemente,  123  App.  in  completing  sale  see  §  1066,  post; 

Div   664;  108  N.  Y.  Supp.  123.  as    to    irregularities    prior    to    judg- 

TOMoir    V.    Flood,    66    App.    Div.  ment  see  §  1061  herein. 
544;   73  N.  Y.  Supp.  364;   Reydel  v.  72  Ely   v.    Mathews,    58    Misc.    E. 

Reydel,   10  Misc.  E.   273;    31   N.  Y.  365;  HON.  Y.  Supp.  1102. 
Supp.  1. 
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or  where  there  is  a  contingent  remainder  in  unborn  chil- 
dren.''^ 

§  1059.  Title  by  adverse  possession. — A  clear  adverse  possession 
for  more  than  twenty  years  makes  a  title  which  a  purchaser  at 
a  judicial  sale  may  not  refuse.'^*  But  when  there  are  circum- 
stances in  the  case  which  may  prevent  the  possession  from  be- 
coming adverse,  as  if  there  is  a  possibility  of  the  title  having 
escheated  to  the  State,  or  having  vested  in  infants,  by  reason  of 
which  the  full  period  necessary  to  perfect  the  title  in  the  per- 
sons claiming  possession  has  not  expired,  or  if  any  other  facts 
exist  which  as  to  questions  of  fact  open  to  diverse  conclusions,  the 
court  will  not  compel  him  to  accept  and  pay  for  the  title.'^^ 

Where  a  doubt  arises  as  to  the  acquiring  of  a  title  by  adverse 
possession  which  is  of  such  a  character  as  to  justify  an  ordinarily 
prudent  man  in  hesitating  to  accept  title  to  the  property  or  loan 
money  thereon,  an  order  to  complete  the  purchase  should  be  re- 
versed and  the  case  remitted  to  the  Special  Term  to  take  further 
proofs  and  for  a  rehearing  thereon. ''® 

If  it  appears  that  any  person  is  making  an  adverse  claim,  or 
that  there  is  any  reason  to  suppose  that  such  a  claim  may  there- 
after be  made,  the  court  may  direct  the  testimony  of  the  wit- 
nesses to  be  perpetuated. '^'^ 

§  1060.  Defects  whicli  do  not  excuse  purchaser The  court  does 

not  guarantee  that  none  but  good  titles  shall  be  sold  under  its 
decrees.  At  most,  it  excuses  a  purchaser  from  taking  a  title 
when  he  points  out  a  defect.''®  A  purchaser  is  bound  to  complete 
the  purchase  when  the  vendor  shows  a  prima  facie  title,  against 
which  there  are  no  reasonable  grounds  of  suspicion;  ''^  but  the 
court  will  not  compel  him  to  complete  when  there  is  a  defect  in 
the  title  which  cannot  be  remedied,  or  there  is  a  well-founded 
doubt  as  to  its  validity.*" 

73Huber    v.    Case,    93    App.    Div.  v.  Kaiser,   154  N.  Y.  294;   48  N.  E. 

479;   87  N.  Y.  Supp.  663.  532. 

74  Wanser  v.  De  Nyse,   188  N.  Y.  75  Shriver    v.    Shriver,    86    N.    Y. 

378;    80   N.    E.    1088;    Messinger    v.  575 ;  Mott  v.  Mott,  68  N.  Y.  246. 
Foster,    115   App.   Div.    689;    101   N.  76  Wanser  v.  De  Nyse,  188  N.  Y. 

Y.   Supp.   387 ;   Timmerman  v.   Cohn,  378 ;  80  N.  E.  1088. 
70   Misc.   R.    327;    128   N.   Y.    Supp.  77  In  re  Browning,  2  Paige,  64. 

770;    Seymour   v.   De   Lancey,   Hopk.  78  Williamson   v.    Field,    2    Sandf. 

Ch.   436;    Grady  v.   Ward,   20   Barb.  Ch.  533. 

543 ;    FoLGER,   Ch.   J.,   in   Shriver   v.  79  In  re  Browning,  2  Paige,  64. 

Shriver,  86  N.  Y.  575,  581.     See  Katz  80  Mason  v.   Scott,   50   App.  Div. 
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The  court,  in  giving  a  title  to  a  purchaser,  does  not  undertake 
to  give  a  title  which  can,  by  no  possibility,  be  defeated.  It  only 
assumes  to  give  such  a  title  as  a  purchaser  at  a  private  sale 
could  not  legally  object  to  receive.*^  The  court  neither  gives  nor 
requires  a  vendor  to  give  to  a  purchaser  a  title  against  which 
there  can  be  no  possibility  of  a  valid  claim.  The  purchaser  is 
permitted  to  object  to  the  title  only  when  there  is  some  probability 
that  some  other  person  has  a  valid  claim  or  subsisting  lien  upon 
the  premises;  and  a  mortgage  which  has  not  been  recognized  by 
the  mortgagor,  and  upon  which  no  claim  has  been  made  by  the 
mortgagee  for  more  than  twenty  years,  is  not  a  valid  objection 
to  a  title.*^ 

If  the  defect  pointed  out  by  the  purchaser  is  one  which  may 
equitably  be  cured  by  a  discharge  of  a  lien  out  of  the  purchase 
money,  as  in  the  case  of  taxes  or  assessments,  this  will  be  done,'* 
and  if  the  title  can  be  made  good  by  the  execution  of  conveyance 
or  releases,  by  parties  who  are  willing  to  execute  them,  the  pur- 
chaser cannot  refuse  to  accept  the  title  after  the  objections  to  it 
have  been  removed.®*  Neither  can  he  be  excused  from  taking 
title  where  the  defect  is  not  injurious  to  him,  as  where  his  own 
wife  was  not  properly  made  a  party  to  the  action,  he  having 
been  owner  of  the  equity  of  redemption.®^ 

'Not  is  the  title  necessarily  unmarketable  on  account  of  the 
existence  of  a  lis  pendens;  ®®  nor  by  the  fact  that  a  quitclaim 
deed  executed  by  two  grantors  was  defective  as  to  one  of  them 
without  showing  that  such  grantor  had  some  title  to  the  prop- 
erty; ®^  nor  by  a  record  of  violations  of  the  Tenement  House  Act 
in  !N"ew  York  City,  an  unpaid  judgment  therefor  in  favor  of 

463;   64  N.  Y.  Supp.  68;   Matter  of  1127;   Lawrence  v.  Cornell,  4  Johns. 

Brennan,  21  App.  Div.  236;  47  N.  Y.  Ch.   542. 

Supp.    661;     Graham    v.    Bleakie,    2  84  Grady  v.  Ward,  20  Barb.   543; 

Daly,  55.  Graham  v.  Bleakie,  2  Daly,  55. 

81  Spring  v.  Sandford,  7  Paige,  85  Knight  v.  Moloney,  4  Hun,  33. 
550;  Fryer  v.  Rockefeller,  63  N.  Y.  86  Baecht  v.  Hevesy,  115  App.  Div. 
268.  509;    101   N.   Y.   Supp.  413,   holding 

82  Dunham  v.  Minard,  4  Paige,  that  the  question  whether  title  is 
441;  Belmont  v.  O'Brien,  12  N.  Y.  marketable  depends  on  the  validity 
(2  Kern.)  394;  Paget  v.  Milcher,  42  of  the  claim  represented  by  the  lis 
App.  Div.  76;  58  N.  Y.  Supp.  913.  pendens,   which   matter   will  be   con- 

83  Ebert   v.    Hanneman,    69    Misc.  sidered  by  the  court  when  the  vendee 
E.  223;    125  N.  Y.  Supp.  237,  aflS'd  refuses  to  complete  his  purchase. 
142  App.  Div.  898;   126  N.  Y.  Supp.  87  Piatt   v.    Pinck,    60   App.   Div. 

312;  70  N.  Y.  Supp.  74. 
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the  city  and  the  lis  pendens  filed  in  the  action  where  a  judgment 
of  foreclosure  extinguishes  liens  of  the  city  for  such  violations.** 

§  1061.  Irregularities  prior  to  judgment — If  all  persons  having 
any  claim  upon  the  property  are  made  parties  to  the  action,  and 
if  the  court  has  jurisdiction,  the  purchaser  will  have  to  take  the 
title,  even  though  the  court  decided  wrongly  upon  the  merits. 
As  no  one  but  the  parties  to  the  action  can,  in  such  a  ease,  call 
the  purchaser's  title  in  question,  and  as  they  are  bound  by  the 
judgment,  there  can  be  no  reason  why  he  should  not  coniplete  his 
bargain.®' 

Nor  does  an  error  in  the  name  of  the  owner  in  ihe  summons 
and  complaint  where  the  defect  was  subsequently  cured  by  amend- 
ment excuse  a  purchaser,®"  nor  a  mere  clerical  error  in  the  lis 
pendens. ^^ 

If  the  purchaser  was  himself  a  party  to  the  suit,  he  cannot, 
raise  a  question  as  to  the  regularity  of  the  decree  on  a  proceed- 
ing to  compel  him  to  take  title.  If  the  decree  be  irregular,  he 
should  apply  to  the  court  to  have  it  set  aside  on  that  ground.®^ 

Mental  incapacity  or  incompetency  of  parties  presents  no  in- 
terference with  the  enforcement  of  legal  liabilities.  Actions  may 
be  maintained  against  lunatics,  and  whether  their  insanity  will 
constitute  a  defense  depends  on  the  circumstances  of  the  case.®^ 
A  judgment  of  foreclosure  rendered  upon  the  personal  service  of 
the  summons  and  complaint  on  persons  alleged  to  be  insane,  but 
against  whom  no  proceedings  have  been  instituted  to  inquire  into 
their  mental  condition,  is  not  erroneous  or  irregular,®*  and  a  pur- 
chaser will  not  be  excused  from  taking  title  under  such  a  judg- 
ment.®^ 

88  People   ex  rel.   Gordon   v.   But-  91  Freedman  v.   Safran,   131   App. 
ler,    135   App.   Div.   222;    120   N.   Y.  Div.  675;   116  N.  Y.  Supp.  113. 
Supp.  302.  92Concklin  v.   Hall.   2   Barb.  Ch. 

89  Graham  v.  Bleakie,  2  Daly,  55 ;  136.  But  see  Hidden  v.  Godfrey,  92 
Blakely  v.  Calder,  15  N.  Y.  (1  App.  Div.  373;  87  N.  Y.  Supp.  14. 
Smith)  617;  Gaskin  v.  Anderson,  7  93  Sanford  v.  Sanford,  62  N.  Y. 
Abb.  N.  S.  1;  55  Barb.  259;  De  For-  553;  Mutual  Life  Ins.  Co.  v.  Hunt, 
est  V.  Farley,  62  N.  Y.  628.  See  14  Hun,  169;  79  N.  Y.  541. 
O'Connor  v.  Felix,  147  N.  Y.  614;  42  94  Crippen  v.  Culver,  13  Barb. 
N.  E.  269;  Lauder  v.  Meserole,  148  428;  Sternbergh  v.  Schoolcraft,  2 
App.   Div.   739;    Lowenfelt  v.   Ditch-  Barb.  153. 

ett,  114  App.  Div.  56.  95  Prentiss    v.    Cornell,    31    Hun, 

90Stuyvesant  v.  Weil,   167  N.  Yr-     167,  affi'd  96  N.  Y.  665. 
421;  60  N.  E.  738. 
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§  1062.  Defects  mentioned  at  time  of  sale A  purchaser  can- 
not be  relieved  because  of  defects  of  which  he  had  full  notice 
at  the  time  he  made  his  bid.  The  ground  of  the  decisions  is  that 
it  is  for  the  interest  of  all  concerned,  that  bidders  may  bid  freely 
and  to  the  full  value  of  the  premises,  and  that  to  do  this  they 
must  feel  assured  that  they  may  exact  a  good  title.  But  if  notice 
of  defects  is  given  at  or  before  the  sale,  this  reason  does  not 
operate,  and  those  at  the  sale  bid  in  fact,  and  in  legal  contempla- 
tion, for  the  lands  vyith  such  title  as  can  be  given  for  them; 
and  the  successful  bidder  must  then  pay  for  just  the  title  he  had 
in  his  mind  when  he  bought.  ®® 

If  the  sale  is  made  subject  to  a  prior  mortgage  and  to  a  pend- 
ing action  to  foreclose  it  the  purchaser  is  obliged  to  take  the 
conveyance  subject  to  such  prior  mortgage  and  pending  action.®^ 

This  is  also  true  where  a  restriction  upon  the  use  of  the  mort- 
gaged land  is  enforced  by  an  instrument  of  record  which  is 
distinctly  referred  to  in  the  notice  of  sale.^® 

Where  the  terms  of  sale  provide  that  all  incumbrances  will 
be  allowed  to  the  purchaser  out  of  the  purchase  money  on  his 
producing  vouchers  therefor,  the  existence  of  incumbrances  which 
he  might  thus  pay  off,  is  no  reason  for  refusing  to  complete  his 
purchase.^® 

Where  leasehold  property  is  sold  and  the  lease  is  referred  to 
in  the  notice  of  sale,  the  purchaser  is  chargeable  with  knowledge 
of  the  contents  thereof.  He  is  supposed  to  have  examined  the 
lease  and  made  his  bid  in  view  of  its  provisions;  and  he  is  also 
chargeable  with  knowledge  of  what  was  apparent  and  obvious  upon 
the  premises.-'- 

96  Fryer  v.  Rockefeller,  63  N.  Y.  98  Kingsland  v.  Fuller,  157  N.  Y. 
268,  affi'g  4  Hun,   800,  but  not  sus-       507;  52  N.  E.  562. 

taining  the  opinion  of  the  court  be-  99  Lenihan    v.    Hamann,    14    Abb. 

lo-w;  Riggs  V.  Pursell,  66  N.  Y.  193.  N.  S.  274. 

97  State  Bank  v.  Wilchinsky,  128  1  Riggs  v.  Pursell,  66  N.  Y.  193; 
App.  Div.  485;  112  N.  Y.  Supp.  1002.  King  v.  Bardeau,  6  Johns.  Ch.  38; 
See  Welche  v.  Schoenberg,  45  Misc.  Winne  v.  Reynolds,  6  Paige,  407; 
R.  126;  91  N.  Y.  Supp.  880,  as  to  White  v.  Seaver,  25  Barb.  235; 
purchaser  being  estopped  from  as-  Tompkins  v.  Hyatt,  28  N.  Y.  347. 
serting  the  invalidity  of  the  prior  See  also  Craddock  v.  Thurley,  3  A. 
mortgage.  K.  Marsh  (Ky.)  288;  Taylor  v.  Stib- 

?ee  §  992  as  to  ternis  of  sale  where      bert,  2  Ves.  437 ;   Hall  v.  Smith,   14 
title   is   encumbered  by   prior  rights      Ves.  426. 
or  liens. 
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So  a  purchaser  at  a  sale  in  "an  action  to  foreclose  a  mortgage 
on  a  lease  is  not  to  be  relieved  because  of  the  pendency  of  an 
action  to  set  aside  the  lease,  if  he  knew  of  such  pendency  at  the 
time  of  the  sale.^ 

But  where  a  purchaser  had  notice  or  knowledge  of  facts  suf- 
ficient to  put  him  on  inquiry  as  to  the  invalidity  of  a  mortgage 
it  was  held  that  he  would  not  be  compelled  to  complete  his  pur- 
chase even  though  all  parties  interested  in  the  property  had  been 
made  parties.^^ 

§  1063.  No  allowance  can  be  made  for  defects. — Under  contracts 
between  parties  for  the  sale  and  purchase  of  land  where  material 
deficiencies  are  discovered  to  exist,  the  purchaser  may  have,  at 
his  election,  specific  performance  as  to  so  much  as  there  may  be 
of  the  land  with  compensation  by  way  of  damages  for  the  de^ 
ficiency;  and  in  some  cases  he  may  be  compelled  to  take  the  title 
with  such  compensation.^  But  these  cases  rest  altogether  upon 
the  rights  and  obligations  of  contract  between  vendor  and  vendee 
of '  the  lands  and  the  liability  that  grows  out  of  the  breach  of 
contract  on  the  part  of  the  seller  to  make  the  purchaser  good 
in  damages  for  any  injury  sustained  by  reason  of  such  deficiencies. 
In  judicial  sales  upon  the  foreclosure  of  mortgages,  there  is  no 
such  contract  between  vendor  and  purchaser  to  which  the  court 
may  apply  or  enforce  the  equitable  principles  growing  out  of 
the  breach  of  contract,  and  the  consequent  claims  for  damages  to 
be  adjusted  between  the  parties.  The  court  that  has  rendered 
the  judgment  and  directed  the  sale  of  the  mortgaged  lands,  enters 
into  no  contract  with  the  purchaser  at  the  sale  for  the  breach 
of  which  damages  may  be  enforced  against  the  court.  And  the 
court  will  not  compel  the  purchaser  to  take  anything  less  than 
what  was  contemplated  by  his  bid,  and  it  will  not  speculate  as 
to  what  deduction,  if  any,  should  be  made  in  the  price  because  of 
a  defect  in  the  title  or  of  a  deficiency  in  the  amount  of  the 
property  which  the  purchaser  believed  that  he  would  obtain.* 

ZDunlop  V.  Mulry,   85   App.  Div.  4  Thompson  v.  Schmieder,  38  Hun, 

498.  504.     But    see    King    v.    Bardeau,    6 

2a  Boakowitz  v.  Held,  18  Misc.  K.  Johns.    Ch.    38,    where    an   allowance 

674;   43  N.  Y.  Supp.  818.  was  made  and  purchaser  was  required 

3  King  V.   Knapp,   59  N.   Y.   466;  to  complete. 
Paine  v.  Upton,  87  N.  Y.  327. 
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WHEN    A    PTJECHASEB    WILL    BE    EXCUSED. 

§  1064.  Misled  by  terms  of  sale — As  property  to  a  vast  extent 
is  sold  under  the  decrees  and  orders  of  the  courts  of  equity,  much 
of  which  property  belongs  to  infants  and  others  who  are  unable 
to  protect  their  own  rights,  it  has  always  been  an  object  with  those 
courts  to  encourage  a  fair  competition  at  such  sales.  For  this  pur- 
pose it  is  necessary  that  purchasers  should  understand  that  no 
deception  whatever  will  be  permitted  to  be  practiced  upon  them; 
that  in  a  contract  between  them  and  the  court,  they  will  not  be 
compelled  to  carry  that  contract  into  effect  under  circumstances 
where  it  would  not  be  perfectly  just  and  conscientious  in  an  in- 
dividual to  insist  upon  the  performance  of  a  contract  against  the 
purchaser,  if  the  sale  had  been  made  by  such  individual  or  his 
agent.  It  is  therefore  a  principle  that  the  officer  who  sells  the 
property  shall  not,  in  the  description  of  the  same,  add  any  par- 
ticular which  may  enhance  the  value  of  the  property,  or  mislead 
the  purchaser.  If  the  statement  of  the  supposed  quantity  of 
land  is  incorrect,  and  the  land  falls  short  of  the  quantity,  the 
purchaser,  having  been  actually  deceived,  will  not  be  compelled 
to  complete  the  purchase,  especially  if  the  person  interested  in  the 
fund  to  be  raised  by  the  sale  have  knowledge  of  the  mistake  and 
fails  to  correct  it.^  So,  where  purchasers  were  misled  by  a  state- 
ment in  the  terms  of  sale,  that  all  assessments  which  were  liens 
would  be  paid  out  of  the  purchase  money,  and  by  the  fact  that 
a  certain  public  improvement  had  been  finished  for  three  years, 
into  the  belief  that  such  improvement  would  be  paid  for  out  of 
the  purchase  money,  they  were  excused  and  released  from  their 
bids.^ 

And  a  failure  to  give  notice  in  the  terms  of  sale  of  restrictive 
covenants  running  with  the  land  is  held  to  be  a  sufficient  ground 
for  relieving  the  purchaser. '^ 

§  1065.  Description — As  a  general  rule,  an  irregularity  which 
does  not  render  void  the  judgment  under  which  the  sale  was  had 
does  not  affect  the  marketability  of  the  title  under  the  sale. 
Under  such  circumstances  the  defect  can  be  challenged  only  by 

5Veeder  v.  Fonda,  3  Paige,  94.  Adams,   28   Misc.   R.   664;    59   N.   Y. 

6  Post  V.  Leet,  8  Paige,  337.  Supp.   1047,  affi'd  44  App.  Div.  173; 

7  Conlen  v.   Rizer,    109   App.   Div.  60  N.  Y.  Supp.  663. 
537;    96   IST.    Y.    Supp.    566;    Bay   v. 
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the  parties  to  the  action.  The  purchaser  will  receive  an  inde- 
feasible title,  and  the  remedy  of  the  party  aggrieved  will  be  con- 
fined to  a  disposition  of  the  proceeds  of  sale.  Yet,  if  such  defect 
will  render  the  judgment  voidable  at  the  election  of  the  party 
aggrieved,  a  purchaser  at  a  sale  held  under  the  judgment  should 
not  be  forced  to  take  title.  Even  if  the  defect  be  curable  in  the 
action  itself,  the  plaintiff  cannot  cast  upon  the  purchaser  the 
burden  of  taking  the  necessary  steps  to  make  the  cure. 

So  the  court  will  not  compel  the  purchaser  to  complete  his  pur- 
chase unless  he  can  obtain,  under  the  deed  of  the  referee,  such  an 
interest,  both  in  the  land  and  in  the  buildings  thereon,  as  he 
was  authorized  to  suppose  he  was  buying  when  the  property  was 
struck  down  to  him  on  his  bid.  If  the  municipal  corporation  of 
the  city  in  which  the  mortgaged  premises  are  situated  has  a 
legal  right  to  take  any  part  of  the  property  without  compensating 
the  owner  for  the  buildings,  this  would  be  a  defect  which  would 
excuse  the  purchaser.* 

If  the  sale  be  fair  and  the  title  good,  and  the  quantity  of 
land  exist,  and  the  substance  of  the  description  be  true,  it  is  as 
much  as  ought  to  be  exacted  or  required.  Where  two  lots  were 
sold  together  as  one  parcel,  the  master  announced  that  there  was 
a  house  upon  one  of  the  lots.  The  fact  was  that  the  house  pro- 
jected somewhat  on  to  the  other  lot,  thus  making  it  inconvenient 
for  the  purchaser  to  make  use  of  the  vacant  lot,  but  the  court 
ordered  him  to  complete  his  purchase,  and  directed  that  any 
diminution  from  the  value  caused  by  the  projection,  should  be 
deducted  from  the  price.® 

In  Smyth  v.  McCool  (22  Hun,  595),  a  house,  No.  679  Madi- 
son Avenue,  New  York  City,  was  sold  by  a  description  by  metes 
and  bounds;  the  initial  point  was  five  inches  wrong,  and  this 
was  held  sufficient  to  excuse  the  purchaser,  although  the  northern 
and  southern  lines  were  through  the  center  of  party  walls.  ■^'' 

But  where  by  mistake  of  a  newspaper  employee  the  advertise- 
ment, though  it  correctly  stated  the  boundary  lines,  contained  a 
diagram  which  represented  the  lots  as  larger  than  they  actually 

8  Seaman  v.  Hicks,  8  Paige,  655.  10  Citing    Higinbotham    v.     Stod- 

9  King  V.  Bardeau,  6  Jolins.  Oh.  dard,  72  N.  Y.  94.  See  also  German 
38.  But  see  Thompson  v.  Schmieder,  American  Real  Estate  Co.  v.  Meyers, 
38  Hun,  504,  where  it  was  held  that  32  App.  Div.  41 ;  52  N.  Y.  Supp.  449. 
no  allowance  could  be  made. 
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were  it  was  held  that  the  purchaser  was  not  entitled  to  relief,  it 
appearing  that  the  property  was  correctly  described  in  the  notice 
of  sale  and  that  the  diagram  furnished  to  the  newspaper  by  the 
plaintiff's  attorney  was  correct/^ 

§  1066.  Delay  in  completing  title. — ^As  the  court  will  not  give 
a  purchaser  at  a  judicial  sale  the  benefit  of  his  purchase,  where 
he  has  neglected  to  comply  with  the  terms  of  sale  within  a  reason- 
able time,  if  a  resale  of  the  property  is  deemed  more  beneficial  to 
the  parties  interested  in  the  proceeds  of  sale;  so  neither  will  it 
compel  him  to  take  the  title,  where,  by  the  fault  of  the  parties  thus 
interested,  and  without  any  captious  objections  to  the  title  on 
his  part,  the  completion  of  the  sale  has  been  delayed  so  long 
that  he  cannot  have  the  benefit  of  his  purchase,  substantially,  as 
if  the  sale  had  been  completed  and  the  title  given  at  the  time 
contemplated  by  the  terms  of  sale.^^  A  delay  of  three  months 
in  perfecting  a  title  has  been  held  to  be  a  suflScient  excuse  to  the 
purchaser  for  refusing  to  comply  with  the  terms  of  the  sale  after 
the  expiration  of  that  time.  The  delay  was  said  to  be  for  too 
great  a  period  to  authorize  the  application  of  the  principle  that 
time  is  not  always  of  the  essence  of  a  contract  for  the  sale  of 
lands.^^ 

If  any  fraudulent  practice  has  been  used  to  deceive  an  intend- 
ing purchaser  and  thereby  induce  him  to  bid  more  for  the  property 
than  it  is  fairly  worth,  this  will  require  a  setting  aside  of  the 
sale  on  the  application  of  such  purchaser.  In  Fisher  v.  Hersey 
(17  Hun,  370),  a  person  employed  by  one  of  the  parties  in- 
terested in  the  result  of  a  piece  of  property  about  to  be  sold  under 
a  judgment  in  partition,  visited  the  plaintiffs  and  falsely  repre- 
sented that  he  desired  to  purchase  the  property  for  $35,000, 
which  was  $5,000  in  excess  of  its  real  value.  He  afterward  at- 
tended the  sale  with  his  employer,  and  by  bidding,  though  with- 
out intending  to  purchase,  induced  the  plaintiffs  to  bid  $32,500, 
at  which  sum  it  was  knocked  down  to  them.  It  was'  held  that  this 
was  a  fraud  upon  the  plaintiffs,  and  that  they  were  entitled  to  be 
released  from  their  purchase  and  to  have  the  property  resold, 
and  it  was  remarked  by  the  court  that  the  employment  of  a 

11  Francis    v.    Watkins,    72    App.  12  Jackson   v.   Edwards,   7    Paige, 

Div.   15;    76   N.  Y.   Supp.   106,   affi'd      386,  aflS'd  22  Wend.  498. 
171  N.  Y.  682;  64  N.  E.  1120.  13  Rice  v.  Barrett,  99  N.  Y.  403, 

rev'g  35  Hun,  366. 


862  MOETGACfES    OF   EEAL    PEOPEETY.       [§§  106Y-1068. 

puffer  for  the  purpose  of  taking  advantage  of  tlie  eagerness  of 
an  intending  purchaser,  and  not  merely  as  a  defensive  precau- 
tion against  an  undue  sacrifice  of  the  property,  is  a  transaction 
that  cannot  be  justified  by  a  court  of  equity.^* 

§  1067.  Allowance  of  costs  to  the  purchaser. — If  the  purchaser 
takes  possession  with  notice  of  the  facts  for  which  a  resale  is 
ordered,  and  of  a  proposed  application  for  a  resale,  he  will  not 
be  allowed  for  improvements,^^  and  if  he  opposes  an  application 
to  set  aside  an  inequitable  sale,  no  costs  will  be  allowed  him.^^ 

If  he  is  discharged  from  his  purchase  for  a  reason  beyond  his 
control,  and  if  he  has  acted  fairly  and  innocently,  he  is  entitled 
to  have  his  deposit  returned  to  him  with  interest,^''  and  to  the 
costs  to  which  he  has  been  subjected,  to  be  charged  on  the  plaintiff 
personally,  even  if  he  has  acted  in  good  faith,  unless  there  be 
a  fund  in  court,  or  one  in  prospect.^*  The  proper  expenses  of 
the  purchaser,  which  must  be  repaid  to  him,  include  the  expenses 
of  investigating  the  title,  and  the  costs  of  the  motion  for  repay- 
ment, if  he  is  put  to  a  motion.^® 

§  1068.  Who  chargeable  with  costs  of  resale The  practice  of 

the  court  is  to  charge  the  expenses  of  opening  the  sale  upon  those 
parties  whose  conduct  or  negligence  makes  such  action  necessary. 
If  the  plaintiff  is  without  fault,  although  he  may  be  compelled 
to  pay  the  expenses  in  the  first  instance,  he  will  ordinarily  be  in- 
demnified out  of  the  proceeds  of  the  property,  since,  as  a  general 
rule,  an  error  in  the  proceedings  in  the  cause,  or  other  error  or 
defect  rendering  necessary  or  proper  a  reopening  of  the  gale,  may 
perhaps,  as  a  general  proposition,  be  laid  to  the  charge  of  one 
party  to  the  suit  as  much  as  to  another.  But  the  owner  of  the 
equity  of  redemption,  when  not  made  a  party  to  the  suit,  and  in 
nowise  having  notice  of  its  pendency  or  of  the  proceedings  in  it, 
cannot  be  made  to  bear  the  loss  arising  from  a  resale,  made  neces- 

14  Smith  V.  Clarke,  12  Yea.  477;  28  Misc.  E.  664;  59  N.  Y.  Supp.  1047, 
Veazie  v.  Williams,  8  How.  (U.  S.)  affi'd  44  App.  D.v.  173;  60  N.  Y. 
148;  2  Kent's  Com.  537.  Supp.  663. 

15  Requa  v.  Rea,  2  Paige,  339.  18  Morris  v.  Mowatt,  2  Paige,  586; 

16  May  v.  May,  11  Paige,  201.  Douglass  v.  Woodworth,  51  Barb.  79; 

17  Builders'  Mortgage  Co.  v.  Ber-  Kohler  v.  Kohler,  2  Edw.  69;  Veeder 
kowitz,  142  App.  Div.  57 ;   126  N.  Y.  v.  Fonda,  3  Paige,  94. 

Supp.  464,  affi'd  201   N.  Y.  S96;   95  19  Raynor  v.  Selmes,  52  N.  Y.  579; 

N.    E.    1124;    American   Ins.    Co.    v.      7  Lans.  440. 
Oakley,  9  Paige,  496;  Ray  v.  Adams, 
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sary  by  negligence  in  the  conduct  of  the  action,  more  especially 
when  the  vitiating  defect  is  the  omission  to  bring  him  in  as 
a  party,  and  thus  subject  him  to  the  jurisdiction  of  the  court 
in  the  action,  and  hold  him  bound  by  its  decree.^" 

20Raynor  v.  Selmes,  52  N.  Y.  579;  7  Lans.  440. 
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TITXE  OF  PUECHASEK. 

§  1069.  Nature  of  the  title  acquired  by  the  purchaser. — A  pur- 
chaser of  mortgaged  lands  under  a  foreclosure  sale  acquires,  if  the 
proceeding  be  regular,  the  same  estate  and  no  other  or  greater 
than  would  have  vested  in  the  mortgagee  if  the  equity  of  re- 
demption had  been  foreclosed.  The  sheriff's  or  referee's  con- 
veyance to  him  is  as  valid,  as  if  it  vras  executed  by  the  mortgagor 

864 
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and  mortgagee,  and  is  an  entire  bar  against  eacli  of  them,  and 
against  each  party  to  the  action  who  was  duly  summoned,  and 
every  person  claiming  from,  through  or  under  a  party,  by  title 
accruing  after  the  filing  of  the  notice  of  the  pendency  of  the 
action.^ 

Where  legal  title  is  concerned,  a  mortgage,  which  for  many 
other  purposes  is  a  mere  chose  in  action,  is  a  conveyance  of  the 
land.  The  interest  remaining  in  the  mortgagor  is  an  equity  which 
is  cut  off  by  the  foreclosure,  leaving  the  title  conveyed  by  the 
mortgage  absolute.  Such  is  precisely  the  effect  of  a  strict  fore- 
closure of  the  equity  of  redemption,  and  the  consequences  of  a 
strict  foreclosure,  and  no  other  or  greater,  are  by  statute  made 
to  follow  a  sale  under  a  judgment  in  a  suit  in  equity  to  satisfy  or 
foreclose  a  mortgage.^  It  is  not  to  be  taken  that  the  purchaser 
is  to  be  considered  as  holding  under  the  mortgagor  by  title  sub- 
sequent to  the  mortgage  in  a  sense  which  would  subject  him  to  the 
mortgagor's  acts  intermediate  to  the  mortgage  and  the  foreclosure. 
The  master's  deed  may  probably  be  considered,  as  against  the 
mortgagor  as  a  release  of  the  equity  of  redemption,^  as  of  the 
date  of  the  mortgage.* 

And  the  entire  estate  both  of  the  mortgagor  and  of  the  mort- 
gagee as  of  the  date  of  the  mortgage  is  acquired  by  such  a  pur- 
chaser.' 

§  1070.  Purchaser  takes  title  of  mortgagor — The  purchaser  may, 
take  the  mortgagor's  position  as  to  a  vendee  in  possession  under 
an  executory  contract  for  the  purchase  of  the  premises,  and,  upon 
default  of  payment  of  the  moneys  due  upon  the  contract,  may 
turn  him  out  of  possession.® 

1  Code  Civ.  Pro.  §  1632  •,  Lawrence  17  N.  Y.  283.  See  also  Taylor  v. 
V.  Delano,  3  Sandf.  333.  Kearn,  68  111.  339. 

2  McFadden   v.    Allen,    134   N.   Y.  4  Rector,  etc.,  Christ  P.  E.  Church 
489;  Wells  v.  Garbutt,  132  N.  Y.  430;  v.  Mack,  93  N.  Y.  488,  492. 
National  Bank  of  West  Troy  v.  Levy,  5  Wells  v.  Garbutt,  132  N.  Y.  430; 
127  N.  Y.  549;  Continental  Insurance  30  N.  E.  978. 

Co.  v.  Reeve,  149  App.  Div.  835;  East  6Dwight  v.  Phillips,  48  Barb.  116. 

New    York    Refrigerator    and   Wood-  The  foreclosure  was  by  advertisement, 

working    Co.    v.    Halpern,    140    App.  See  also  Korn  v.  Campbell,  119  App. 

Div.  201;   125  N.  Y.  Supp.  Ill;  Cac-  Div.  40I;   104  N.  Y.  Supp.  462,  affi'd 

cia  V.  Brooklyn  Union  El.  R.  R.  Co.,  192  N.  Y.  40;  85  N.  E.  687;  Gottlieb 

98  App.  Div.  294.  v.  City  of  New  York,  128  App.  Div. 

3  Per  Denio,  J.,  in  Packer  v.  The  ".48;   112  N.  Y.  Supp.  545. 
Rochester   and   Syracuse   R.    R.    Co., 


866  MOETGAGES   OF   EEAL    PEOPEETT.  [§  lOll. 

This  is  also  held  to  be  true  in  the  case  of  the  foreclosure  of 
a  purchase-money  mortgage. '^ 

A  purchaser  at  a  sale  under  the  foreclosure  of  a  mortgage  which 
was  made  by  a  party  in  possession  of  the  lands,  but  who  was 
afterward  disseized,  can  assert  the  same  rights  as  the  disseizee,  and 
recover  upon  his  possession  without  proving  that  he  himself  had 
ever  been  in  possession.^ 

Where  the  mortgage  is  upon  a  lease  and  the  mortgagee  is 
a  party  defendant,  the  purchaser  becomes  the  assignee  of  the 
lease.^ 

The  purchaser  takes  the  title  of  the  mortgagor  at  the  date 
of  the  mortgage,  subject  to  all  of  its  qualifications,  and  if  his 
title  is  a  mere  equity  .or  right  to  own  the  property  upon  payment 
of  the  purchase  price,  that  is  all  that  is  transferred  by  the  master's 
deed." 

So,  where  a  husband  executed  a  mortgage  upon  lands  deeded 
to  him  and  his  wife,  thereby  making  them  tenants  by  the  entirety, 
the  mortgage  was  effectual  to  cover  his  interest,  which  was  a 
right  to  the  use  of  an  undivided  half  of  the  estate  during  their  joint 
lives,  and  to  the  fee  in  case  he  survived  her;  and  the  purchaser 
on  sale  under  a  foreclosure  of  the  mortgage  acquired  this  interest, 
and  became  a  tenant  in  common  with  the  wife  subject  to  her 
right  of  survivorship.-^^ 

And  the  purchaser  under  a  foreclosure  sale  of  a  mortgage 
executed  by  one  of  several  residuary  devisees  acquires  the  interest 
of  such  devisee.  ^^^ 

Such  a  purchaser  also  acquires  the  right  of  the  mortgagor  to 
sue  upon  a  covenant  of  warranty  in  the  deed  to  the  latter.  ^^ 

§  1071.  The  referee  cannot  exceed  the  authority  granted  to  Mm 
by  the  judgment,  and  the  purchaser  can  only  claim  what  the 
referee  has  actually  sold  to  him.  A  referee's  deed  will  not  con- 
vey land  which  has  been  released,  and  is  included  in  the  decree 

7De  Garmo  v.  Phelps,  176  N.  Y.  llHiles  v.  Fisher,  144  N.  Y.  306 

455;  68  N.  E.  873.  39  N.  E.  337. 

8  Clute  V.  Voris,  31  Barb.  511.  Ila  Drake  v.  Paige,  127  N.  Y.  562 

9  Kearney  v.  Post,  1  Sandf.  105.  28   N.   E.   407. 

10  Wells  V.  Garbutt,  132  N.  Y.  12Wygatt  v.  Coe,  142  N.  Y.  78 
430;  30  N.  E.  978;  Stewart  v.  Hutch-      36  N.  E.  870. 

inson,  29  How.  Pr.  181. 
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by  a  mere  clerical  error,  neither  will  it  convey  property  included 
in  the  decree  but  not  embraced  in  the  sale.^^ 

§  1072.  Mistake  in  description. — If  there  be  a  mistake  in  the 
description  of  the  property  as  contained  in  the  mortgage,  that 
mistake  must  be  corrected  before  judgment.  The  authority  of 
the  sheriff  or  other  officer  making  the  sale  is  limited  by  the  judg- 
ment, and  he  can  only  sell  the  property  described  in  the  decree. 
A  purchaser  cannot  sustain  an  action  to  reform,  even  though 
the  sheriff  pointed  out  the  property  to  him  before  the  sale.-** 

In  Wood  V.  Martin  (66  Barb.  241),  a  clerical  error  in  the  de- 
scription was  made  in  the  judgment,  by  which  error  the  initial 
point  was  alleged  to  be  193  feet  from  a  certain  street,  instead  of 
123  feet.  Following  the  words  of  description  was  a  reference  to 
a  deed  in  which  the  correct  description  was  given.  The  mort- 
gage, notice  of  lis  pendens,  notice  of  sale,  and  all  other  papers  in 
the  suit  contained  the  correct  description.  An  order  was  made, 
upon  consent  of  all  the  parties  who  had  appeared  in  the  action, 
amending  the  judgment  nunc  pro  tunc  in  the  respect  alluded  to. 
On  a  motion  to  compel  the  purchaser  to  complete  his  purchase 
and  take  the  title,  it  was  held  that  the  court  had  ample  power 
to  allow  such  an  amendment. 

The  right  of  the  purchaser  cannot  be  enlarged  to  cover  lands 
not  described  in  the  mortgage,  and  not  owned  by  any  defendant 
in  the  action  to  foreclose,  by  including  those  lands  in  the  de- 
scription contained  in  the  complaint  and  judgment. ^^ 

§  1073.  Title  not  affected  by  error  in  judgment — ^If  the  court 
had  jurisdiction  of  the  parties  and  of  the  subject-matter,  the 
title  of  the  purchaser  will  not  be  affected  by  error  in  the  judg- 
ment, or  by  its  subsequent  reversal,^^  even  though  such  purchaser 
was  a  party  to  the  action.^''     ISTeither  will  the  rights  of  the  pur- 

ISLaverty    v.    Moore,    33    N.    Y.  Sackett,  12  Abb.  Pr.  475;   Breese  v. 

658.  Bange,    2    E.   D.    Smith,    474;    Wood 

14  Miller  v.  Kolb,  47  Ind.  220.  v.    Jackson,    8    Wend.    9;    Galpin   v. 

ISClapp    V.    MeCabe,    155    N.    Y.  Page,   1   Sandf.   309.     See  also  Gray 

525;  50  N.  E.  274;  Hoopes  V.  Auburn  v.    Brignardello,     1    Wall.     (U.     S.) 

Water  Works  Co.,  37  Hun,  568,  574.  627;   Garrett  v.  Lynch,  45  Ala.  204; 

16  De  Forest  v.   Farley,  62  N.  Y.  Storm  v.   Smith,   43   Misc.   497;   Mc- 
628;    South  Fork  Canal  Co.  v.  Gor-  Ausland  v.  Pundt,  1  Neb.  211;   Sin- 
don,  2  Abb.    (N.  S.)    479;    Smith  v.  nett.  v.  Cralle,  4  W.  Va.  600. 
Joyce,   25    W.   Dig.    106;    Holden   v.  17  Hening  v.  Punnett,  4  Daly,  543. 
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chaser  be  affected  by  a  payment  after  judgment  of  whicli  he 
had  not  notice.-^*  The  right  of  the  purchaser  to  fixtures  ^^  and 
to  emblements  ^^  have  been  treated  in  former  parts  of  this  work. 

§  1074.  Defendants    claiming    adversely    to    the    mortgage A 

mortgagee  cannot  make  one  claiming  title  adversely  to  that  of  the 
mortgagor,  and  prior  to  the  mortgage,  a  defendant  to  the  action 
for  the  purpose  of  contesting  such  adverse  claim  of  title ;  ^^  and 
even  if  he  does  so,  the  statute  which  declares  the  referee's  deed 
to  vest  only  that  title  in  the  purchaser  that  would  have  vested 
if  the  equity  of  redemption  had  been  foreclosed,  would  prevent 
him  from  gaining  any  advantage  from  such  a  course.^  ^ 

A  wife  has  a  claim  prior  to  a  mortgage  made  by  her  husband 
alone  for  a  debt  other  than  for  purchase  money  during  her  cover- 
ture, and  her  claim  cannot  be  divested  by  making  her  a  party 
defendant  to  a  foreclosure.  Her  rights  will  be  the  same  whether 
she  has  or  has  not  been  made  a  party,  and  even  if  she  has  inter- 
posed this  defense,  and  bas^ suffered  judgment  to  be  taken  against 
her.^*  It  is  not  within  the  province  of  a  court  of  equity  to  try 
a  mere  question  of  legal  title  which  is  not  coupled  with  some 
equity  against  the  party  claiming  the  title,  and,  for  this  reason, 
an  adverse  claim  of  this  kind  cannot  be  tried  in  an  equity  suit.^* 

§  1075.  Waiver  of  rights  by  prior  lienor ^Where  a  person  own- 
ing a  mechanic's  lien  prior  to  the  mortgage  foreclosed,  was  made 
a  party  to  the  foreclosure,  and  appeared  in  the  action  and  served 
a  waiver  of  "  service  of  a  copy  of  all  papers  except  notice  of  sale 
and  application  for  surplus  funds,"  it  was  urged  that  this 
amounted  to  a  consent  to  come  in  subsequently  to  plaintiff's  mort- 
gage, and  operated  as  an  estoppel  against  any  lien  upon  the  prem- 
ises by  virtue  of  the  lien.  The  court  was  disposed  to  take  this 
view,  but  in  the  absence  of  any  allegation  or  proof  that  the  prop- 

ISSplahn    v.    Gillespie,    48    Ind.  22  Frost  v.  Koon,  30  N.  Y.  428; 

397.  Emigrant    Industrial    Savings    Bank 

19  Ante,  §  178  et  seq.  v.  Goldman,  75  N.  Y.  127. 

ZOAnte,  §  172  et  seq.  23  Lewis  v.   Smith,   11   Barb.   152, 

21  Eagle  Fire  Ins.   Co.  v.  Lent,   6  affi'd  9  N.  Y.  502;   Merchants'  Bank 

Paige,  637 ;  Banks  v.  Walker,  3  Barb.  v.  Thomson,  55  N.  Y.  7. 
Ch.  438;   Frelinghuysen  v.  Golden,  4  24  Jones  v.  St.  John,  4  Sandf.  Ch. 

Paige,   204;    Holcomb  v.  Holcomb,   2  208;     Freylinghuysen    v.    Golden,    4 

Barb.  22;  Corning  v.  Smith,  6  N.  Y.  Paige,  204. 
(2  Seld.)  82;  Lee  v.  Parker,  43  Barb. 
611. 
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erty  was  sold  clear  of  the  lien  witli  the  knowledge  and  acquiescence 
of  the  lienor,  and  it  appearing  that  the  lienor  had  done  acts  in- 
consistent with  such  an  understanding  on  his  part,  it  was  held 
that  the  judgment  and  sale  did  not  cut  him  o£f.^® 

§  1076.  When  the  rights  of  the  purchaser  vest. — Intermediate 
the  time  of  the  sale  apd  the  delivery  of  the  deed,  the  mortgagor 
retains  the  right  of  possession,  and  the  consequent  right  to  collect 
and  receive  the  rents  of  the  mortgaged  premises,^®  and  until  the 
deed  is  delivered,  the  rights  between  the  mortgagor  and  those 
claiming  under  him  as  tenants  are  not  changed.^'' 

But  the  sale  terminates  the  right  of  the  owner  of  the  equity 
of  redemption  to  pay  the  debt  and  retain  the  estate.  The  time 
allowed  by  the  terms  of  sale  is  for  the  convenience  of  the  pur- 
chaser, and  to  enable  the  officer  who  makes  the  sale  to  get  the 
best  price  for  the  property,  and  not  for  the  purpose  of  giving  the 
mortgagor  the  right  of  redemption  in  the  meantime.^® 

§  1077.  Confirmation  of  report  of  sale — If  the  proceedings  in  the 
action  have  been  regular,  the  title  of  the  property  passes  to  the 
purchaser  upon  the  delivery  of  the  deed  of  the  referee  or  of 
the  other  officer  making  the  sale,  the  confirmation  of  the  sale  by  the 
court  relating  back  to  that  time.^^  By  the  early  practice  in  this 
State,  the  decree  provided  that  the  purchaser  should  have  pos- 
session on  production  of  the  master's  deed  and  a  certified  copy 
of  the  order  to  confirm  the  sale.  Under  such  a  decree  the  deed 
alone  was  sufficient  to  maintain  ejectment  against  a  wrong-doer, 
the  confirmation  relating  back  as  against  him,  but  as  against  a  per- 
son lawfully  in  possession  an  order  of  confirmation  was  neces- 

25  Emigrant  Industrial  Savings  White,  25  N.  Y.  462.  A  tenant  of 
Bank  v.  Goldman,  75  N.  Y.  127.  the  mortgagor  is  not  evicted  until  the 


26  Strong  v.  Dollner,  2  Sandf.  444 
Clason  V.  Corley,  5  Sandf.  447 
Mitchell  V.  Bartlett,  51  N.  Y.  447 
A&tor  V.  Turner,  11  Paige,  436 
Cheney  v.  Woodruff,  45  N.  Y.  98 
See  also   Whitney  v.   Allen,   21   Cal, 


referee's   deed   is   produced.     Peck  v. 
Knickerbocker  Ice  Co.,   18  Hun,  183. 

28  Brown  v.  Frost,  10  Paige,  243, 
247,  rev'g  Hoff.  41 ;  Tenbrook  v.  Lan- 
sing, 4  Johns.  Ch.  601. 

29  Continental     Insurance    Co.     v. 


233.     But  a  tenant  of  the  mortgagor  Eeeve,   148  App.  Div.  835;   Fuller  v. 

who  is  a  party  may  be  turned  out  of  Van  Geesen,  4  Hill,  171,  afB'd  1  How. 

possession  even  if  he  had  paid  rent  in  App.    Cas.    240 ;     Fort    v.    Burch,    6 

advance  to  the  mortgagor.     Devitt  v.  Barb.  60;   Stimson  v.  Arnold,  5  Abb. 

Sullivan,  8  Cal.  592.  N.  C.  377;  Mitchell  v.  Bartlett,  51  N. 

27  Mitchell   v.   Bartlett,   51   N.   Y.  Y.  447. 
447,  affl'g  52   Barb.   319;   Whalin  v. 
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sary.^"  The  present  practice  is  to  provide  in  the  judgment,  that 
the  purchaser  be  let  into  possession  on  production  of  the  referee's 
deed.^^  ]^o  formal  confirmation  of  the  report,  of  sale  is  neces- 
sary, the  rule  of  court  providing  that  the  report  be  absolute,  and 
stand  in  all  things  confirmed,  unless  exceptions  be  filed  and  served 
within  eight  days  after  the  service  of  notice  of  filing  the  same.^* 

§  1078.  Questions  not  disposed  of  by  judgment  and  sale The 

sale  of  the  mortgaged  premises,  forecloses  the  rights  of  the  de- 
fendants in  the  equity  of  redemption,  but  it  does  not  determine 
the  right  to  the  moneys  which  are  realized  by  the  sale.  In  Slee 
V.  Jlntcmhattan  Co.  (1  Paige,  48),  the  plaintiff  being  the  holder 
of  a  bond  and  mortgage,  assigned  them  to  the  defendant  as  se- 
curity for  a  debt  owing  by  the  former  to  the  latter,  .which  mort- 
gage was  foreclosed  by  the  assignee,  by  advertisement,  and  the 
mortgaged  premises  were  bid  in  by  him  for  a  sum  less  than  the 
amount  secured  by  the  mortgage,  and  less  than  the  debt  which 
the  assigimaent  was  meant  to  secure;  and  the  assignee  was  re- 
quired, on  receiving  the  amount  of  his  debt  and  interest,  to  con- 
vey the  mortgaged  premises  to  the  assignor.  In  Hoyt  v. 
Martense  (16  N.  Y.  [2  Smith]  231),  the  assignor  and  assignee 
both  joined  as  plaintiffs  in  an  action  to  foreclose  the  mortgage, 
and  it  was  held  that  the  foreclosure  and  sale  settled  no  questions 
as  between  the  plaintiffs,  and  that  on  the  assignee  of  the  mort- 
gage purchasing  the  mortgaged  premises  at  the  sale,  he  held  them 
as  he  had  held  the  mortgage,  as  security  only  and  subject  to  the 
right  of  the  assignor  to  redeem.^^ 

§  1079.  Act  of  1837,  allowing  redemption  after  sale. — By  Laws 
of  1837,  c.  410,  it  was  enacted,  that  within  one  year  from  the 
time  when  any  sale  of  real  or  leasehold  estate,  under  any  mort- 
gage theretofore  executed,  or  any  decree  thereon,  should  there- 
after be  made,  the  real  or  leasehold  estate  so  sold,  or  any  distinct 
lot,  tract,  or  portion  that  may  have  been  separately  sold,  might  be 
redeemed  by  the  mortgagor,  his  personal  representatives  or  assigns, 

30  Giles  V.  Comstock,  4  N.  Y.  (4  Allen  v.  Elderkin,  62  Wis.  627;  22 
Comst.)  270.  N.  W.  842. 

31  Rule  61.  33  See  Bloomer  v.   Sturgea,  58  N. 

32  Rule  30.  Mitchell  v.  Bartlett,  Y.  168,  in  which  Slee  v.  The  Manhat- 
51  N.  Y.  447.  See  also  Brown  v.  tan  Co.,  1  Paige,  48,  and  Hoyt  v. 
Marzyck,  19  Fla.  840;  Petty  v.  Mays,  Martense,  16  N.  Y.  231,  are  distin- 
19  Fla.  652.     Contra,  in  Wisconsin —  gulshed  and  limited. 
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on  paying  to  the  purchaser,  his  personal  representatives  or  assigns, 
or  to  the  officer  who  made  such  sale  for  the  use  of  such  purchaser, 
the  sum  of  money  which  was  hid  on  the  sale  of  such  lot  or  tract, 
together  with  the  interest  on  that  sum  from  the  time  of  sale,  at 
the  rate  of  ten  per  cent,  a  year;  and  on  making  such  payment 
a  certijS.cate  was  required  to  be  signed  by  him  to  whom  the  pay- 
ment was  made,  stating  the  same  to  be  in  full  redemption  of  the 
said  mortgaged  premises,  and  of  the  sale  thereupon  made. 

This  statute  was  enacted  at  a  time  of  great  business  depression, 
and  was  intended  to  prevent  the  forfeiture  of  valuable  estates  by 
foreclosure  of  the  mortgages  upon  them.  It  was  repealed  by 
Laws  of  1838,  c.  26e. 

CONTEACTS    MADE    BY    MOETGAGOE    BEFOEE   POEECLOSTTRE. 

§  1080.  Discussion. — It  is  obvious  that  the  purchaser  cannot 
gain  any  advantage  from  contracts  made  by  the  mortgagor  sub- 
sequent to  the  mortgage  with  any  of  the  defendants  in  the  action 
to  foreclose,  for  such  contracts  were  made  with  relation  to  an 
equity  which  the  sale  has  destroyed,  but  it  has  been  questioned 
as  to  whether  he  may  claim  the  benefits  of  bargains  made  with 
persons  who,  by  not  having  been  made  parties  to  the  suit,  are 
allowed  to  retain  any  advantage  which  they  acquired  under  such 
bargains.  In  Packer  v.  The  Rochester  and  Syracuse  B.  B.  Co. 
(17  N.  T.  [3  Smith]  283),  an  easement  to  construct  a  mill-race 
across  the  mortgaged  land  had  been  granted  by  the  owners  of  the 
equity  of  redemption  to  certain  mill  owners  for  which  they  under- 
took to  construct  the  walls  of  said  race  in  a  specified  manner. 
The  mortgage  was  afterward  foreclosed  without  making  the  mill 
ovmers  parties,  and  the  question  arose  in  an  action  for  damages 
for  obstructing  the  race,  brought  by  the  mill  owners  against  the 
purchasers  at  the  foreclosure,  as  to  the  admissibility  of  the  orig- 
inal contract  under  which  the  race  had  been  built,  and  of  a 
decree  in  chancery  between  the  parties  to  such  contract  decreeing 
its  specific  performance.  The  opinions  of  Dewio,  and  Peatt,  JJ., 
are  interesting  as  showing  the  diverse  views  held  by  those  learned 
judges  with  regard  to  the  rights  of  the  purchaser  under  the  fore- 
closure sale,  though  they  arrived  at  the  same  conclusion  with  re- 
gard to  the  case  when  under  consideration.  Denio^  J.,  held  that 
by  the  foreclosure  the  equity  of  redemption  was  extinguished; 
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tliat  the  purchaser  did  not  claim  under  the  mortgagors  by  title 
subsequent  to  the  contract  offered  in  evidence,  but  by  paramount 
title,  and  that  he  could,  therefore,  neither  be  bound  by  it  nor 
could  he  avail  himself  of  its  advantages.  Peatt,  J.,  on  the  other 
hand,  maintained  with  great  force  the  proposition  that  the  pur- 
chaser's title,  so  far  as  an  incumbrancer  who  was  not  made  a 
party  to  the  action  was  concerned,  was  that  of  a  grantee  from  the 
mortgagor  as  of  the  date  of  the  foreclosure,**  and  that  not  only 
could  such  incumbrancer  insist  upon  the  benefits  which  contracts 
subsequent  to  the  mortgage  had  assured  to  him,  but  also  that  the 
j)urchaser  could  enforce  the  reciprocal  obligations  which  had 
induced  the  mortgagor  to  grant  such  benefits.*' 

If  all  persons  having  interest  in  or  liens  upon  the  equity  of 
redemption  are  made  parties  to  the  suit,  the  purchaser  will  take 
the  same  title  as  if  the  original  mortgage  hiad  been  an  absolute 
conveyance  to  him,  and,  in  all  cases,  his  title  will  be  the  same 
as  if  all  of  the  parties  to  the  action  had  conveyed  their  rights  in 
the  land  to  him.  The  judgment  will  "  bar  "  them  from  denying 
that  to  the  extent  of  their  interests  the  purchaser  has  acquired  a 
perfect  title,  and  those  interests  may  be  enforced  by  the  purchaser 
against  strangers  to  the  action.  So,  as  we  have  already  seen, 
the  purchaser  acquires  the  interests  of  the  plaintiff  with  respect 
to  the  land,*®  and  he  also  acquires  a  right  to  redeem  from  lienors 
not  made  parties,  if  such  right  had  been  possessed  by  any  of 
the  parties  to  the  action.*''  Ji  would  also  seem  to  follow  that  he 
acquires  the  right  of  any  party  to  the  action  to  enforce  the  per- 
formance of  a  covenant,  upon  consideration  for  which  a  stranger 
to  the  action  held  an  interest  in  the  property.** 

§  1081.  Rule  as  settled.— In  Rector,  etc.,  of  Christ  P.  E.  Church 
V.  MacJc  (93  JST.  Y.  488,  rev'g  25  Hun,  418),  the  defendant's 
husband  had  purchased  the  property  from  the  mortgagor  subject 
to  the  mortgage  and  to  a  servitude  subsequently  created  restrict- 
ing the  use  of  the  property  so  as  to  allow  the  adjoining  property 
to  have  the  use  of  windows  opening  upon  it.     The  title  was  there- 

34  Approved  in  Rector,  etc.,  Christ  37Vanderkemp  v.  Shelton,  11 
P.  E.  Church  v.  Maclt,  93  N.  Y.  488,      Paige,  28. 

492.  38  Pardee    v.    Steward,    37    Hun, 

35  See  Code  of  Civ.  Pro.  §  1632.  259,  264. 

36  Hart  v.  Wandle,  50  N.  Y.  381; 
amte,  §  1070. 
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after  granted  to  the  defendant.  The  mortgage  was  subsequently 
foreclosed,  and  the  defendant  having  become  the  owner  thereunder, 
she  commenced  the  erection  of  buildings  which  would  have  closed 
the  windows  of  the  adjacent  property.  The  action  was  brought  to 
restrain  the  continuance  of  such  erection,  and  an  injunction  was 
granted  and  sustained  by  the  General  Term.  It  was  conceded 
that  a  purchase  under  the  foreclosure  would  have  given  a  stranger 
to  the  title  an  ownership  discharged  of  plaintiff's  easement,  and 
the  Court  of  Appeals  decided  that  the  same  result  attended  the 
purchase  by  the  defendant,  notwithstanding  her  relation  to  the 
property.  The  rule  was  declared  to  be  that  "  the  effect  of  the  fore- 
closure deed,  as  determined  by  the  statute,  is  to  vest  in  the  pur- 
chaser the  entire  interest  and  estate  of  mortgagor  and  mortgagee 
as  it  existed  at  the  date  of  the  mortgage,  and  unaffected  by  the 
subsequent  incumbrances  and  conveyances  of  the  mortgagor." 

§  1082.  A  tenant  in  possession  of  mortgaged  lands  is  by  statute 
authorized  to  attorn  to  the  mortgagee  after  the  mortgage  has  be- 
come forfeited ;  ^^  and  a  payment  of  rent  by  a  tenant  to  a  pur- 
chaser at  foreclosure  would  constitute  a  perfect  defense  to  an 
action  brought  by  the  mortgagor  upon  the  covenant.*" 

Until  such  tenant  attorns  the  purchaser  cannot  maintain  an  ac- 
tion for  rent  under  the  lease,*^  nor  an  action  of  ejectment.*^  If 
the  tenant  were  made  a  party  to  the  action,  it  would  doubtless  rest 
with  him  either  to  remain  under  a  new  contract  with  the  purchaser 
or  to  quit  the  premises  and  refuse  to  pay  rent  either  to  his  les- 
sor or  to  the  purchaser.*^  It  is  hard  to  perceive  how,  upon  any 
just  principle,  a  tenant  not  made  a  party  to  the  action,  and  whose 
rights  were  therefore  unaffected  by  the  judgment,  could  either 
evade  the  payment  of  rent,  while  he  continued  to  occupy  tfae 
premises,  or  repudiate  his  contract  of  letting,  or  justify  a  pay- 
ment to  his  lessor  after  the  rights  of  such  lessor  had  been  ac- 
quired by  the  purchaser.** 

39  Eeal  Prop.  Law,  §  224.  44  Packer    v.    The    Rochester    and 

40  Jones  v.  Clark,  20  Johns.  51.         .Syracuse    R.    R.    Co.,    17    N.    Y.     (3 
41Wacht  V.  Ersklne,   61   Misc.  R.      Smith)   283,  298;  Lovett  v.  The  Ger- 

96;  113  N.  Y.  Supp.  130.  man   Reformed   Church,   9    How.   Pr. 

42  Davidson  v.  Weed,  21  App.  Div.  220;  Pardee  v.  Steward,  37  Hun,  259, 
578;  48  N.  Y.  Supp.  368.  264. 

43  Simers  v.  Saltus,  3  Den.  214. 
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pttechasee's  title  aj'tee  defective  foeeclosuee, 

§  1083.  If  the  proceedings  are  irreg^ar,  the  purchaser  acquires, 
so  far  as  junior  incumbrancers  not  made  parties  to  the  action  are 
concerned,  a  prior  lien  upon  the  premises  to  the  extent  of  the 
money  due  and  unpaid  upon  the  older  mortgage,  in  the  same  man- 
ner as  if  the  plaintiff  had  assigned  that  mortgage  to  him 
without  foreclosure  irrespective  of  the  amount  bid  at  the 
sale.*^  Where  he  has  lawfully  taken  possession,  he  is,  as 
to  them,  in  the  position  of  a  mortgagee  in  possession,*^  and  he 
may  again  foreclose  the  mortgage  as' to  such  parties.*'^  As  against 
the  owners  of  the  equity  of  redemption  and  persons  having  liens 
thereon  who  were  made  parties  to  the  suit,  he  acquires  theif 
interests.** 


45  Hart  v.  Wandle,  50  N.  Y.  381; 
Robinson  v.  Ryan,  25  N.  Y.  320; 
Walsh  V.  Rutgers  Fire  Ins.  Co.,  13 
Abb.  33 ;  Benedict  v.  Oilman,  4  Paige, 
59;  Smith  v.  Gardner,  42  Barb.  356; 
Dunning  v.  Fisher,  20  Hun,  178; 
Winslow  V.  Clark,  47  N.  Y.  261 ;  Gage 
V.  Brewster,  31  N.  Y.  218;  Raynor 
V.  Selmes,  52  N.  Y.  579.  See  also 
United  States  v.  Powell,  14  Wall.  (U. 
S.)  493;  Probst  v.  Brock,  10  Wall. 
(U.  S.)  519;  Carpenter  v.  Brennan, 
40  Cal.  221;  Bradley  v.  Snyder,  14 
111.  267; ^Bodkin  v.  Merritt,  102  Ind. 
293;  1  N.  E.  625;  Curtis  v.  Gooding, 
99  Ind.  45;  Johnson  v.  Harmon,  19 
Iowa,  56;  Baker  v.  Pierson,  6  Mich. 
522;  Martin  v.  Fridley,  23  Minn. 
13;  Foster  v.  Union  Bank,  34  N.  J. 
Eq?  48;  Childs  v.  Childs,  10  Ohio  St. 
339;  Whitehead  v.  Fisher,  64  Tex. 
638;  Raymond  v.  Holborn,  25  Wis. 
57. 

The  interests  acquired  are  inter- 
ests in  the  land  and  the  purchaser 
cannot  retain  the  land  and  enforce 
a  claim  against  the  mortgagor  for  a 
portion  of  the  debt  not  cancelled  by 
the  sale.  Wells  v.  Lincoln  Co.,  80 
Mo.  424. 

46Croner  v.  Cowdrey,  139  N.  Y. 
471;  34  N.  E.  1061;  Townsend  v. 
Thomson,   139  N.  Y.   152;   34  N.  E. 


891;  Moulton  v.  Cornish,  138  N.  Y. 
133;  33  N.  E.  842;  Lunny  v.  Me- 
Clellan,  116  App.  Div.  473;  101  N. 
Y.  Supp.  812. 

See  Townsend  v.  Thomson,  139  N. 
Y.  152;  34  N.  E.  891,  where  owner 
of  the  equity  of  redemption  had  not 
been  unpleaded.  See  also  Chard  v. 
Holt,  136  N.  Y.  30;  32  N..E.  740. 

47Vought  V.  Levin,  142  App. 
Div.  623;  127  N.  Y.  Supp.  479.  See 
Green  v.  Mussey,  76  App.  Div.  174; 
78  N.  Y.  Supp,  434,  where  owner 
of  the  equity  of  redemption  had  not 
been  impleaded. 

48Goebel  v.  Iffla,  111  N.  Y.  170; 
16  N.  E.  619;  People's  Trust  Co.  v. 
Tonkonogy,  144  App.  Div.  333;  128  N. 
Y.  Supp.  1055;  Vauderkem'p  v.  Shel' 
ton,  11  Paige,  28;  Seward  v.  Hunt- 
ington, 94  N.  Y.  104,  114;  Vroom  v. 
Ditmas,  _  4  Paige,  531.  See  also 
Young  V.  Brand,  15  Neb.  601;  19  N. 
W.  494.  The  purchaser  may  be  sub- 
stituted as  plaintiff  in  an  ejectment 
suit  brought  by  one  of  the  defend- 
ants and  pending  at  the  time  of  the 
sale.  Conger  v.  Duryee,  23  W.  Dig. 
193.  But  his  possessory  right  does 
not  accrue  until  the  delivery  of  the 
referee's  deed,  and  before  that  time 
though  after  the  sale,  he  cannot  de- 
fend an  ejectment  suit  brought  by  a 
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§  1084.  The  effect  of  the  foreclosure  and  sale  is  to  transfer  to 
the  purchaser  the  rights  of  the  mortgagee  in  the  land,  and  so 
much  of  the  equity  of  redemption  as  is  owned  by  parties  to  the 
action.*®  It  has  therefore  been  said  that  a  judgment  creditor, 
in  order  to  redeem,  must  pay  the  amount  of  all.  incumbrances 
prior  to  his,  to  pay  which  the  property  was  sold.®" 

The  purchaser,  as  against  a  junior  lienor  not  made  a  party 
to  the  foreclosure,  is  the  transferee  of  the  mortgage  foreclosed 
and  of  the  equity  of  redemption  and  of  all  liens  upon  the  property 
held  by  defendants  who  were  duly  served.^  ^  As  against  such 
junior  incumbrancer  he  may  either  foreclose  the  prior  lien  under 
which  he  purchased  or  he  may  redeem  by  virtue  of  the  title  of 
the  owner  of  the  equity  of  redemption  who  was  a  party  to  the 
action.^^ 

§  1085.  Rights  of  persons  not  bound  by  judgment.^-As  against 
all  of  the  parties  to  the  suit,  the  effect  of  the  master's  deed  is  to 
bar  their  right  to  redeem  from  the  mortgage,  and  to  extinguish 
their  liens  upon  or  their  rights  in  the  premises,  and  it  binds  no 
one  not  a  party.^^  The  difference,  therefore,  between  those  made 
parties  to  the  suit  and  those  who  are  not,  is,  that  the  former  lose 
their  right  of  redemption,  which  remains  in  the  latter.®*  The 
rights  and  interests  of  all  of  the  parties  defendant  in  the  equity 
of  redemption  are  barred  and  destroyed,  and  the  purchaser  takes 
the  same  title  he  would  have  had  if  the  mortgage  foreclosed  had 
been  an  absolute  conveyance  to  him — that  is,  he  takes  the  title  of 
the  mortgagor  as  of  the  date  of  the  mortgage,^®   subject  to  the 

stranger   to    the    action.     Sanders    v.  W.    894;    Smith    v.    Shay,    62    Iowa, 

McDonald,  63  Md.  503.  119;  17  N.  W.  444.     If  the  purchaser 

49  Watson  v.  Dundee  M.  &  Tr.  In-  goes  into  possession  under  Ms  deed 
vest.  Co.,  12  Oreg.  474;  8  Pac.  E.  his  rights  are  those  of  a  mortgagee 
548;  Sellwood  v.  Gray,  11  Oreg.  535;  in  possession,  and  he  cannot  be  re- 
5  Pac.   196.  moved    by    an    action    of    ejectment. 

50  Van  Dayne  v.  Shann,  39  N.  J.  Russell  v.  Whitely,  59^  Mo.  196;  Jones 
Eq.  6;  McCormick  v.  Knef,  105  U.  S.  v.  Mack,  53  Mo.  147. 

122 ;  Parker  v.  Child,  10  C.  E.  Green  53  Brainard   v.    Cooper,    10   N.   Y. 

(N.  J.)   41.  356;    Peabody   v.    Roberts,   47    Barb. 

51  Vanderkemp      v.      Shelton,      11  91;  Ward  v.  Devpey,  7  How.  Pr.  17. 
Paige,  28 ;   Seward  v.  Huntington,  94  54  Watson    v.    Spehce,    20    Wend. 
N.  Y.   104,   114,   rev'g  26  Hun,   217;  262.     See  also  Hasselman  v.  McKer- 
Holden    v.     Sackett,     12     Abb.     474;  nan,    50    Ind.    441;    De    Lashmitt   v. 
Parker  v.  Child,  25  N.  J.  Eq.  41.  Sellwood,  10  Oreg.  319. 

'52Renard  v.  Brown,   7  Neb.  449;  55  White  v.  Evans,  47  Barb.   186; 

Kraft  y.  James,  64  Iowa,  159;   19  N.      Butler  v.  Viele,  44  Barb.  166. 
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claims  of  those  persons  wlio,  not  having  been  made  parties,  are 
not  bound  by  the  judgment;  and  these  claims  hold  the  same  re- 
lation to  the  title  after  the  sale  as  they  did  before. 

A  person  not  made  a  party  to  the  foreclosure  is  not  affected 
by  the  judgment  or  sale,  either  favorably  or  unfavorably.  If  he 
was  the  owner  of  the  equity  of  redemption  before  the  sale,  he 
remains  such  afterwards;  and  if  he  held  a  lien,  that  lien  is  pre- 
served to  him  in  all  its  force  and  with  all  of  its  just  claims  to 
priority  over  other  liens.®®  But  he  cannot  ask  that  liens  or  titles 
bound  by  the  sale  for  the  benefit  of  the  purchaser  be  held  bound 
for  him  on  any  ground  of  the  amount  of  price  bid  at  a  sale 
which  he  repudiates  and  treats  as  a  nullity.  His  rights  are 
the  same  after  the  sale  as  they  were  before,  but  the  rights 
which  were  superior  to  his  and  which,  before  the  sale,  belonged 
to  parties  to  the  action,  are,  by  force  of  the  sale,  vested  in  the 
purchaser. 

In  Salmon  v.  Allen  (11  Hun,  29),  a  second  mortgage  was  as- 
signed as  security  for  a  smaller  sum  than  was  due  upon  it,  and 
the  assignee  was  omitted  from  the  foreclosure  of  the  first  mort- 
gage. An  action  to  redeem  was  brought  by  such  assignee,  and  it 
was  held  that  the  plaintiff  could  claim  only  the  amount  due  to 
him  under  the  agreement  upon  which  the  mortgage  was  assigned 
to  him;  that  a  sale  of  the  premises  subject  to  the  prior  mortgage 
was  improper,  the  prior  mortgage  being  merged  in  the  title  under 
the  sale,  and  that  the  proper  judgment  was  to  give  the  junior 
mortgagee  a  right  to  redeem  from  the  prior  claim  unless  the  prior 
claimant  redeemed  from  him. 

§  1086.  Costs  of  defective  foreclosure. — ^While  the  prior  mort- 
gage is  deemed  to  be  assigned  to  the  purchaser,  and  the  debt  and 
lien  are  kept  alive  for  his  benefit  as  against  the  junior  incumbrancer 
who  is  not  foreclosed,  he  has  no  right  to  collect  as  against  such 
junior  incumbrancer  the  costs  of  the  defective  foreclosure.®''' 

§  1087.  Remedies  of  purchaser  under  defective  foreclosure. — The" 
proper  remedies  of  a  purchaser  under  a  defective  foreclosure  are 
as  follows: 

1.  He  may  foreclose  the  mortgage  under  which  the  sale  was 

56Catterlin     v.     Armatrong,     101  57  Gage  v.  Brewster,  31  N.  Y.  218; 

Ind.  258;  Taylor  v.  Adams,  115  111.      Mutual  Life  Insurance  Co.  v.  Dake, 
570;  4  N.  E.  837.  1  Abb.  N.  C.  381. 
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made  as  the  assignee  thereof  in  the  usual  method."*  If  he  does 
this,  and  a  sale  is  had,  he  will  be  entitled  to  any  surplus  that 
may  remain  after  satisfying  the  junior  lien,  because  he  stands  as 
the  assignee  of  the  owner  of  the  equity  of  redemption  who  was 
bound  by  the  first  foreclosure;  or 

2.  He  may  redeem  from  the  junior  incumbrancer  who  was 
omitted  from  the  first  foreclosure;  or 

3.  He  may  bring  an  action  for  a  strict  foreclosure  ^®  in  which 
the  junior  incumbrancer  will  be  called  upon  to  redeem  the  first 
mortgage  and  all  liens  prior  to  his  own,  to  the  whole  of  which 
the  purchaser  is  subrogated.®** 

OBTAINING  POSSESSIOIT. 

§  1088.  Jurisdiction  of  the  court. — A  judgment  of  foreclosure 
and  sale  commonly  provides  that  the  purchaser  be  let  into  pos- 
session on  production  of  the  sheriff's  or  of  the  referee's  deed;  but 
whether  this  provision  is  inserted  in  the  judgment  or  not,  the 
purchaser  is  entitled  to  be  put  into  possession  upon  complying 
with  the  terms  of  the  sale.  The  sale  would  be  useless  and  with- 
out meaning  to  the  purchaser  if  it  were  not  to  be  accompanied 
with  actual  possession;  possession  is  part  of  the  title,  and  is 
equally  within  the  meaning  of  the  suit  and  the  spirit  of  the 
decree.®^ 

Independent  of  the  statute,  the  court  has  jurisdiction  to  en- 
force its  decree  of  sale  agalst  the  parties  to  the  suit,  and  persons 
coming  into  possession  under  them  since  the  commencement  of 
the  litigation  and  filing  of  the  notice  of  Us  pendens,  since  it  ia 
a  principle  of  a  court  of  equity  to  do  complete  justice  where  that 
it  practicable,  not  merely  by  declaring  the  right,  hut  also  by  af- 
fording a  remedy  for  its  enjoyment.  The  power  is  also  explicitly 
declared  by  statute.®^ 

The  court  has  no  power,  either  under  the  statute  or  independent 
of  it,  to  deprive  any  person  of  possession  who  is  not  a  party 

58Franklyn  v.  Hayward,  61  How.  Hun,  527;   Bolles  v.  Dufif,  43  N.  Y. 

Pr.   43.     See  also  Shirk  v.'  Andrews,  469. 

92   Ind.    509;    Georgia   E.   E.   Co.   v.  60  Parker  v.   Child,  25  N.   J.  Eq. 

Walker,  61  Miss.  481.  41. 

59  But  as  to  this  under  the  code,  61  Kershaw  v.  Thompson,  4  Johns, 

query.     See    "Strict    Foeeclosuee,"  Ch.  609. 

Chap.  XXXII.;    Benedict  v.  Oilman,  62  Code  of  Civ.  Pro.  §  1675. 
4  Paige,  58;   Eoss  v.  Boardman,  22 


878  MOETGAGES  OF  EEAL  PROPEETT.    [§§  1089^1090. 

to  the  suit  and  who  has  not  acquired  such  possession  from  a 
person  who  was  bound  by  the  decree.®*  A  person  who  obtains 
possession  by  legal  and  adverse  proceedings  against  a  party  to  the 
suit,  under  a  claim  of  right,  the  litigation  upon  which  was  com- 
menced previous  to  the  filing  of  a  bill  in  foreclosure,  cannot  be 
summarily  dispossessed  by  proceedings  in  the  suit,  he  not  being 
party  to  it.®*  Neither  can  a  person  claiming  and  holding  pos- 
session, by  a  tenant,  in  hostility  to  the  mortgage,  have  his  posses- 
sion taken  away  from  him  by  a  decree  and  sale  in  foreclosure  to 
which  he  was  not  a  party,  even  though  his  tenant  had  been  joined. 
In  such  a  case  the  tenant  may  lawfully  and  properly  surrender, 
possession  to  his  landlord,  after  the  decree,  and  take  a  new  lease 
from  him  which  will  be  protected  by  the  landlord's  right  of  pos- 
session.®^ 

§  1089.  Provision  of  the  Code. — By  section  1675  of  the  Code 
of  Civil  Procedure  it  is  enacted  as  follows:  "Where  a  judg- 
ment in  an  action  specified  in  this  title  (actions  relating  to  real 
property)  allots  to  any  person  a  distinct  parcel  of  real  property, 
or  contains  a  direction  for  the  sale  of  real  property,  or  confirms 
such  an  allotment  or  sale,  it  may  also,  except  in  a  case  where  it  is 
expressly  prescribed  in  this  act  that  the  judgment  may  be  enforced 
by  execution,  direct  the  delivery  of  the  possession  of  the  property 
to  the  person  entitled  thereto.  If  a  party,  or  his  representative 
or  successor,  who  is  bound  by  the  judgment,  withholds  possession 
from  the  person  thus  declared  to  be  entitled  thereto,  the  court,j 
besides  punishing  the  disobedience  as  a  contempt,  may,  in  its 
discretion,  by  order,  require  the  sheriff  to  put  that  person  into 
possession.  Such  an  order  must  be  executed  as  if  it  was  an  ex- 
ecution for  the  delivery  of  the  possession  of  the  property." 

§  1090.  Writ  of  assistance. — The  process  by  which  a  purchaser 
was  let  into  possession,  in  case  resistance  is  made,  was,  prior  to 
the  Code  of  Civil  Procedure,  a  writ  of  assistance.  It  was  di- 
rected to  the  sheriff  of  the  county;  and  after  reciting  the  facts 
entitling  the  purchaser  to  possession,  it  commanded  him  to  re- 

63  Frelinghuysen      v.      Golden,      4  64  Freylinghuysen     v      Golden,     4 

Paige,  204;  Van  Hook  v.  Throckmor-  Paige,  204. 

ton,   8   Paige,   33;    Boynton  v.   Jack-  65  N.  Y.  Life  Ins.  &  Trust  Co.  v. 

way,  10  Paige,  307;  Reed  v.  Marble,  Cutler,  9  How.  Pr.  407. 
10  Paige,  409;  Meiggs  v.  Willis,  8  N 
Y  Civ.  Pro.  Rep.  125. 


§  1090.J  ESTATE    OP    THE    PUECHASEH.  879 

move  from  the  premises  any  of  the  parties  defendant  in  the  action 
who  may  be  in  possession,  and  any  person  who,  since  the  com- 
mencement of  the  action,  had  come  into  possession  under  them  or 
either  of  them.  An  order  for  a  writ  could  be  granted  ex  parte,^^ 
and  on  a  proper  case  being  shown  was  a  matter  of  right.®  ^  It 
has  even  been  intimated  that  it  is  in  the  nature  of  an  execution 
upon  the  judgment,  and  under  the  Code  might  issue  without  an  or- 
der.** So  in  a  case  where  possession  was  refused  to  a  purchaser 
and  he  obtained  an  order  to  show  cause  why  a  writ  of  assistance 
should  not  issue  commanding  the  sheriff  to  place  him  in  posses- 
sion, the  mortgagor  who  failed  to  show  cause  why  the  unit  should 
not  issue,  was  not  entitled  to  a  reversal  of  the  order  directing  its 
issuance  upon  the  ground  that  the  purchaser's  remedy  was  by  an 
order  under  section  1675  of  the  Code.** 

It  was  said  by  the  Court  of  Appeals,  in  Wilbor  v.  Danolds  (59 
N.  T.  657),  that,  while  the  purchaser,  upon  the  production  of  the 
referee's  deed,  was  presumptively  entitled  to  possession,  and  al- 
though, upon  demand  therefor  and  refusal,  the  writ  of  assistance 
was  the  ordinary  and  usual  process  of  the  court,  still  the  granting 
or  withholding  of  the  writ  was  in  the  discretion  of  the  court 
below.  The  following  is  the  language  of  Aixeit,  J.,  in  the  case 
cited :  "  Neither  the  application  for  and  the  granting  of  the  writ 
of  assistance,  or  the  application  to  set  aside. a  writ,  necessarily 
involved  a  substantial  right.  Whether  in  a  particular  case,  as 
between  a  purchaser  and  a  party  to  the  action  and  bound  by  the 
judgment,  the  former  shall  have  the  aid  of  the  court  in  obtain- 
ing the  possession  of  the  purchased  premises,  rests  very  much  in 
the  discretion  of  the  court  of  original  jurisdiction."  It  will  be 
noted,  however,  that  in  Wilbor  v.  Danolds  (supra),  the  writ  of 
assistance  had  been  granted  ex  parte,  and  the  order  appealed 
from,  denied  an  application  to  vacate  it  on  the  alleged  ground 
that  the  purchaser  had  bought  under  an  agreement  to  hold  the 
title  for  the  benefit  of  the  mortgagor.  It  cannot  be  said  that  the 
case  decides  that  it  is  not  a  substantial  right  of  a  purchaser  for 

66  N.  Y.  Life  Ins.  &  Trust  Co.  v.  68  N.  Y.  Life  Ins.  &  Trust  Co.  v. 

Eand,   8  How.   Pr.   35,  affi'd  8  How.  Rand,  8  How.  Pr.  352. 

Pr.  352;  N.  Y.  Life  Ins.  &  Trust  Co.  69  Title  Guarantee  &  Trust  Co.  v. 

V.  Cutler,  9  How.  Pr.  407.  American  Power  Const.  Co.,  95  App. 

67Lynde    v.    O'Donnell,    21    How.  Div.  192;  88  N.  Y.  Supp.  502. 
Pr.  34. 
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value  under  a  judgment  of  foreclosure,  to  have  the  judgment  ex- 
ecuted in  his  favor,  and  the  possession  of  the  property  delivered 
to  him.  In  Wilbor  v.  Danolds  (supra),  possession  was  given  to 
the  purchaser,  thus  executing  and  satisfying  the  judgment  of  the 
court,  and  the  question  was  as  to  whether  a  defendant,  bound  by 
the  judgment,  had  a  substantial  right  to  retain  possession  of  the 
property  because  of  an  alleged  equity  which  arose  subsequent  to 
the  judgment  and  independent  of  it,  and  while  the  existence  of 
that  equity  was  in  litigation.  As  was  said  by  the  court  in  the 
case  last  mentioned :  "  The  possession  of  property  pending  a 
litigation,  and  the  settlement  of  a  controversy  as  to  the  title,  is 
not  the  legal  right  of  either  of  the  contestants." 

§  1091.  Order  for  possession. — In  Pech  v.  The  Knickerbocker 
Ice  Co.  (18  Hun,  183),  the  judgment  provided  "that  the  pur- 
chaser at  such  sale  be  let  into  possession  on  production  of  the 
referee's  deed  and  a  certified  copy  of  the  order  confirming  the  re- 
port of  sale."  It  was  held  that  the  purchaser  had  not  the  right 
to  possession  until  the  performance  of  such  prerequisites  as  the 
judgment  required. 

Possession  may  be  given  to  a  purchaser  as  against  a  person, 
not  a  party  to  the  suit,  who  took  possession  after  the  beginning 
of  the  suit  in  collusion  with  the  mortgagor,  though  under  a  claim 
of  tax  title ;  '^"  but  not  against  a  person  who  entered  pending  the 
suit,  without  such  collusion,  under  an  adverse  claim  of  title.^^ 

A  defendant  who  has  been  removed  by  the  order  of  the  court, 
or  by  a  writ  of  assistance,  cannot  afterward  litigate  the  right  of 
possession  in  another  action.'^ 

The  order  for  possession  is  not  executed  until  the  purchaser  is 
put  into  actual  and  visible  possession.''^ 

§  1092.  Having  put  the  purchaser  into  possession,  the  court  does 
not  undertake  to  guard  his  possession  for  him  and  for  his  grant- 
ees forever.  If  new  claimants  enter  into  possession  afterward, 
he  must  deal  with  them  according  to  the  forms  of  law,  and  neither 
a  writ  of  assistance  nor  an  order  for  possession  is  a  proper  rem- 
edy.''*     The  court  will,  however,  put  either  the  purchaser  or  his 

70  Brown  v.  Marzyck,  19  Fla.  840.  73  Newell  v.  Whlgham,  102  N.  Y. 

71  Van  Hook  v.  Throckmorton,  8  20;  6  N.  E.  673;  1  N.  Y.  S.  Reptr. 
Paige,  33.  666,  rev'g  29  Hun,  204  mem.;  Keeler 

72Rawiszer  v.  Hamilton,  51  How.  v.  Keeler,  102  N.  Y.  30;  6  N.  E.  678. 
Pr.  297.  74  Bell   v.    Birdsall,    19   How.   Pr. 
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grantee  into  possession,  and  the  defendants  can  no  more  object 

to  the  transfer  of  the  right  of  possession,  than  a  defendant  in  an 

action  at  law  can  object  to  an  assignment  of  the  claim  against 
him.  ^5 

§  1093.  Where  tenants  in  possession  are  not  made  parties,  the 

purchaser  is  not  entitled  to  possession  as  against  them,  but,  even 
if  their  leases  were  executed  before  the  execution  of  the  mort- 
gage which  was  foreclosed,  they  must  still  attorn  to  the  purchaser, 
he  having  by  the  foreclosure  proceedings  acquired  the  title  of 
their  landlord.  In  one  case,  one  of  the  defendants  in  the  action 
acquired,  subsequently  to  the  decree,  a  lease  of  prior  date  to  the 
mortgage,  and  the  court  held  that,  although  he  was  entitled  to  re- 
tain possession,  he  must  do  so  as  tenant,  that  being  the  extent  of 
his  rights,  and  the  choice  was  given  him  either  to  attorn  to  the 
purchaser,  or  to  be  turned  out  of  possession  by  writ  of  assist- 
ance.''® This  remedy  could  not  have  been  enforced  if  the  ob- 
stinate tenant  had  not  been  a  party  to  the  action,  and  although 
justice  was  done,  it  is  perhaps  open  to  argument  as  to  whether 
the  decision  was  technically  correct. 

§  1094.  When  an  order  for  possession  has  been  improperly 
panted,  or  when,  being  properly  granted,  persons  not  properly 
within  the  meaning  of  its  terms,  are  aggrieved  by  having  it  exe- 
cuted against  them,  the  court,  upon  motion,  is  bound  to  correct 
the  wrong  and  to  restore  possession.  The  court  will  not  in  such 
a  ease,  stop  to  inquire  into  the  validity  of  the  respective  titles. 
It  is  enough  for  it  to  know  that  its  process  has  been  abused.  If 
the  purchaser  has,  under  cover  of  a  writ  against  the  defendants, 
ejected  another  person,  he  is  a  trespasser,  and  the  court  will  not 
pause  to  examine  into  the  title  of  the  person  dispossessed,  before 
restoring  him  to  his  possession;  although  he  may  have  no  legal 
title,  yet  the  court  will  protect  his  possession  until  he  is  removed 
hj'  due  process  of  law.'^^ 

§  1095.  Summary  proceedings  to  obtain  possession. — By  Laws 
of  1874,  c.  208,  the  portion  of  the  Eevised  Statutes  which  gave 

491;   sub  nom.  Betts  v.  Birdsall,   11  76  Lovett  v  The  German  Reformed 

Abb.  222.  Church,  9  How   Pr.  220. 

75  N    Y.  Life  Ins    &  Trust  Co.  v.  77  Chamberlain   v.    Choles,    35    N. 

Rand,  8  How  Pr.  35.  Y.   477;    Meiggs   v.   Willis,   8   N.   Y. 

Civ.  Pro.  Rep.  125. 
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to  landlords  a'  summary  remedy  to  obtain  possession  of  demised 
premises,  was  amended  so  as  to  bring  within  its  scope  all  persons 
"  who  shall  hold  over  and  continue  in  possession  of  any  real  es- 
tate which  shall  have  been  sold  pursuant  to  the  foreclosure  of  a 
mortgage,  after  a  title  under  such  sale  shall  have  been  perfected." 
This  statute  was  repealed  by  Laws  of  1880',  ch.  245,  and  the 
provision  as  re-enacted  in  section  2232  of  the  Code  of  Civil  Pro- 
cedure restricts  the  remedy  by  summary  proceedings  to  cases  of 
foreclosure  by  advertisement  without  action. 
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§  1096.  Prior  to  the  passage  of  the  Revised  Statutes  in  1830, 
it  was  the  practice  to  ascertain  the  amount  of  all  incumbrances, 
and  to  adjudge  the  rights  of  all  of  the  defendants  before  making 
a  decree  for  the  sale  of  the  mortgaged  premises.^  It  was  there- 
fore necessary  that  all  of  the  parties  to  the  suit  should  be  served 
with  copies  of  the  bill,  and  that  they  should  all  answer,  setting 

Macomb,  Hopk.  277;  Wheeler  v.  Van  Kuren,   1  Barb.  Oh. 
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up  their  rights,  if  they  did  not  wish  to  lose  their  liens  upon  the 
fund  which  the  sale  of  the  mortgaged  property  would  create.  It 
sometimes  happened  that  the  complainant  was  delayed  in  the 
enforcement  of  his  claims,  though  his  mortgage  was  admitted  to 
be  valid,  in  order  that  subsequent  incumbrancers  might  litigate, 
as  between  themselves,  their  rights  to  surplus.  Costs  were  al- 
lowed to  all  who  appeared  and  answered,  and  the  fund  was  con- 
sumed or  in  a  great  degree  diminished  by  the  expenses  of  a  liti- 
gation which,  in  the  event  of  the  inadequacy  of  the  security  to 
pay  any  more  than  the  prior  lien,  was  entirely  useless.^ 

§  1097.  Present  statute. — To  obviate  this  trouble,  the  Eevised 
Stautes  contained  a  provision,^  which  was  re-enacted  in  the  Code 
of  Civil  Procedure,  and  now  stands  as  follows :  "  If  there  is 
any  surplus  of  the  proceeds  of  the  sale,  after  paying  the  expenses 
of  the  sale  and  satisfying  the  mortgage  debt  and  the  costs  of 
the  action,  it  must  be  paid  into  court  for  the  use  of  the  person  or 
persons  entitled  thereto.  If  any  part  of  the  surplus  remains  in 
court  for  the  period  of  three  months,  the  court  must,  if  no  appli- 
cation has  been  made  therefor,  and  may,  if  an  application  there- 
for is  pending,  direct  it  to  be  invested  at  interest,  for  the  benefit 
of  the  person  or  persons  entitled  thereto,  to  be  paid  upon  the  di- 
rection of  the  court." 

Within  thirty  days  after  completing  the  sale,  and  executing  the 
proper  conveyance  to  the  purchaser,  unless  such  time  be  extended 
by  an  order  of  the  court  entered  in  the  office  of  the  clerk  within 
said  thirty  days,  the  officer  making  the  sale  must  file  with  the 
clerk  his  report  under  oath  of  the  disposition  of  the  proceeds  of  the 
sale,  accompanied  by  the  vouchers  of  the  persons  to  whom  pay- 
ments were  ordered  to  be  made.* 

§  1098.  Rules  of  court — Under  this  provision  of  the  statute,  the 
132d  and  136th  Eules  of  the  Court  of  Chancery  were  framed, 
which  still  exist  with  some  modifications,  as  the  61st  and  64th 
General  Eules  of  Practice.  The  61st  Eule  provides  that  "  all 
surplus  moneys  arising  from  the  sale  of  mortgaged  premises,  un- 
der any  judgment,  shall  be  paid  by  the  sheriff  or  referee  making 

2  Eagle    Ins.    Co.    v.    Flanagan,    1      Loan  &  Trust  Company  v.  Seymour, 
How.    Ct.    of    Appeals    Cases,    311;      9  Paige,  538. 
Miller  v.  Case,  Clarke,  395;  Farmers'  3  2  R.  S.  192,  §§  159,  162. 

4  Code  of  Civ.  Pro.  §  1633. 
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the  sale  within  five  days  after  the  same  shall  be  received  and  be 
ascertainable,  in  the  city  of  New  York,  to  the  chamberlain  of  the 
said  city,  and  in  other  counties  to  the  treasurer  thereof,  unless 
otherwise  specially  directed,  subject  to  the  further  order  of  the 
court,  and  every  judgment  in  foreclosure  shall  contain  such  direc- 
tions, except  where  other  provisions  are  specially  made  by  the  court. 
No  report  of  a  sale  shall  be  filed  or  confirmed,  unless  accompanied 
with  a  proper  voucher  for  the  surplus  moneys,  and  showing  that 
they  have  been  paid  over,  deposited  or  disposed  of  in  pursuance  of 
the  judgment." 

Eule  64  provides  that,  "  on  filing  the  report  of  the  sale,  any 
party  to  the  suit,  or  any  person  who  had  a  lien  on  the  mortgaged 
premises  at  the  time  of  the  sale,  upon  filing  with  the  clerk  where 
the  report  of  sale  is  filed  a  notice,  stating  that  he  is  entitled  to 
such  surplus  moneys  or  some  part  thereof,  and  the  nature  and  ex- 
tent of  his  claim,  may  have  an  order  of  reference,  to  ascertain 
and  report  the  amount  due  to  him,  or  to  any  other  person,  which 
is  a  lien  upon  such  surplus  moneys,  and  to  ascertain  the  priorities 
of  the  several  liens  thereon;  to  the  end  that,  on  the  coming  in 
and  confirmation  of  the  report  on  such  reference,  such  further  or- 
der may  be  made  for  the  distribution  of  such  surplus  moneys  as 
may  be  just.  The  referee  shall,  in  all  cases  be  selected  by  the 
court.  The  owner  of  the  equity  of  redemption  and  every  party 
who  appeared  in  the  cause,  or  who  shall  have  filed  a  notice  of 
claim  with  the  clerk,  previous  to  the  entry  of  the  order  of  ref- 
erence, shall  be  entitled  to  service  of  a  notice  of  the  application  for 
the  reference,  and  to  attend  on  such  reference,  and  to  the  usual  no- 
tices of  subsequent  proceedings  relative  to  such  surplus.  Eut  if 
such  claimant  or  such  ovsmer  has  not  appeared,  or  made  his  claim 
by  an  attorney  of  this  court,  the  notice  may  be  served  by  putting 
the  same  into  the  post-office  directed  to  the  claimant  at  his  place  of 
residence,  as  stated  in  the  notice  of  his  claim,  and  upon  the  owner 
in  such  manner  as  the  court  may  direct.  All  official  searches  for 
conveyances  or' incumbrances,  made  in  the  progress  of  the  cause, 
shall  be  filed  with  the  judgment-roll,  and  notice  of  the  hearing  shall 
be  given  to  any  person  having  or  appearing  to  have  an  unsatisfied 
lien  on  the  moneys  in  such  manner  as  the  court  shall  direct ;  and 
the  party  moving  for  the  reference  shall  show,  by  affidavit,  what 
unsatisfied  liens  appear  by  such  official  searches,  and  whether 
any,  and  what  other  unsatisfied  liens  are  knovra  to  him  to  exist." 
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§  1099.  The  object  of  these  rules  was  to  lighten  the  expense  of 
foreclosure  eases,  without  impairing  in  any  way  the  rights  of  others 
against  the  mortgagor,  or  rather  in  the  equity  of  redemption. 
They  only  alter  the  old  practice  of  the  court,  and  direct  the  mode 
by  which  the  owners  of  liens  inferior  to  the  mortgage  foreclosed 
may  ascertain  their  rights  in  any  surplus,  and  since  the  passage  of 
tlie  136th  Kule  of  the  Court  of  Chancery,  in  which  the  substance 
of  these  rules  was  contained,  it  is  no  longer  proper  in  mortgage 
cases  for  defendants  whose  claims  are  upon  the  equity  of  redemp- 
tion merely,  and  who  have  no  interest  in  the  mortgaged  premises 
in  opposition  to  the  plaintiff's  claims,  to  litigate  their  claims  to 
surplus  as  between  themselves,  until  it  is  ascertained  that  there 
will  be  a  surplus.® 

§  1100.  Distribution  of  surplus  by  the  surrogate By  chapter  658 

of  the  Laws  of  1867,  entitled  "  An  Act  to  extend  the  jurisdiction 
of  surrogates'  courts,"  amended  by  chapter  lYO  of  the  Laws  of 
1870,  provision  was  made  for  the  distribution  by  the  surrogate  of 
the  county  of  surplus  arising  from  sales  of  land  by  virtue  of  any 
mortgage  or  other  lien  thereon.  This  statute  was  held  to  apply 
only  to  cases  of  foreclosure  by  advertisement,®  and  it  was  subse- 
quently repealed. '^  A  similar  provision  was  re-enacted  in  the  Code 
of  Civil  Procedure,  and  now  stands  as  follows :  "  Where  real 
property  or  an  interest  in  real  property  liable  to  be  disposed  of 
as  prescribed  in  this  title  (distribution  of  real  property  for  the  pay- 
ment of  debts  and  funeral  expenses),  is  sold  in  an  action  or  a 
special  proceeding,  specified  in  the  last  section,  to  satisfy  a  mort- 
gage or  other  lien  thereupon,  which  accrued  during  the  decedent's 
lifetime;  and  letters  testamentary  or  letters  of  administration, 
upon  the  decedent's  estate,  were,  within  four  years  before  the  sale, 
issued  from  a  surrogate's  court  of  the  State,  having  jurisdiction  to 
grant  them;  the  surplus  money  must  be  paid  into  the  surrogate's 
court  from  which  the  letters  issued  pursuant  to  the  provisions  of 
section  2537  of  this  Code,  and  the  receipt  of  the  county  treasurers 

5  The  Union  Ins.  Co.  v.  Van  Eens-  ment,  4  Abb.  App.  Dee.  253;  3  Keyes, 

selaer,  4  Paige,  85;  Eagle  Ins.  Co.  v.  241. 

Flanagan,    1    How.    Ct.    of    Appeals  GLoucks  v.  Van  Allen,  11  Abb.  Pr. 

Cases,    311;    Miller   v.   Case,    Clarke,  N.  S.  427;  Fleiss  v.  Buckley,  24  Hun, 

395;    Farmers'  Loan  &  Trust  Co.  v.  514;  German  Savings  Bank  v.  Sharer, 

Seymour,  9  Paige,  538;  Smart  v.  Be-  25  Hun,  409. 

7  Laws  of  1880,  eh.  245. 
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shall  be  a  sufficient  discharge  to  the  person  paying  such  money. 
If  the  sale  was  made  pursuant  to  the  directions  contained  in  a 
judgment  or  order,  the  surplus  remaining  after  payment  of  all 
liens  upon  the  property,  chargeable  upon  the  proceeds,  which 
existed  at  the  time  of  the  decedent's  death,  must  be  so  paid.  If  the 
sale  was  made  in  any  other  manner,  the  surplus  exceeding  the 
lien  to  satisfy  which  the  property  was  sold,  and  the  costs  and  ex- 
penses, must,  within  thirty  days  after  the  receipt  of  the  money 
from  which  it  accrues,  be  so  paid  over  by  the  person  receiving  that 
money.*  This  section  together  with  section  2799  of  the  Code  have 
been  held  to  be  constitutional.*  And  the  distribution  of  surplus 
moneys  arising  upon  a  foreclosure  suit  and  paid  into  the  Surro- 
gate's Court  is  governed  by  the  latter  section.^" 

The  provisions  of  section  2798.  do  not  apply  where  more  than 
four  years  have  elapsed  since  letters  tetamentary  were  issued  upon 
the  estate  of  the  owner  of  the  equity  of  redemption.-''^  And  where 
over  three  years  had  elapsed  it  was  held  that  the  surplus  moneys 
were  not  required  to  be  paid  into  the  Surrogate's  Court  but  might 
be  distributed  in  the  usual  manner.'^ 

But  where  there  is  a  deficiency  in  the  personal  estate  of  deceased 
mortgagor,  his  debts  and  funeral  expenses  may  be  paid  out  of 
surplus  money  already  deposited  in  the  Surrogate's  Court,  although 
the  three  years  within  which  creditors  may  apply  to  such  court  for 
the  sale  of  real  estate  pursuant  to  section  2750  of  the  Code,  have 
elapsed.*^  And  it  is  settled  that  the  surplus  proceeds  of  a  sale 
made  under  a  judgment  more  than  four  years  after  letters  testamen- 
tary were  issued,  must  be  distributed  in  the  action,  though  the 
judgment  directing  the  sale  was  entered  within  the  four  years.** 

An  order  to  transfer  to  the  Surrogate's  Court  surplus  moneys 
deposited  with  the  county  treasurer  must  be  made  on  notice  to 
all  parties  to  the  foreclosure.'^     And  similarly  notice  must  be 

8  Code,  §  2798.     See  further  as  to  11  Lord  v.  Anderson,  66  Misc.  E. 
proceedings    in    surrogate's    court   to      593;  122  N.  Y.  Supp.  218. 
distribute    surplus.    Chap.    XXXIII.,  12  Reynolds   v.   Britton,    56   Misc. 

FOBECLOSTJBE    BY    ADVERTISEMENT.  R.  67;    106  N.  Y.  Supp.  937. 

9  Matter  of  Estate  of  Stillwell,  139  13  Matter  of  Callaghan,  69  Hun, 
N.  Y.  337;  34  N.  E.  777;  54  N.  Y.  St.       161;  52  N.  Y.  St.  Rep.  537. 

Rep.  491,  affi'g  52  N.  Y.  St.  Rep.  689.  14  White  v.  Poillon,  25  Hun,«  69. 

10  Matter  of  Sehuessler,  49  Misc.  15  Washington  Life  Ins.  Co.  v. 
R.  203;  as  N.  Y.  Supp.  939.                       Clark,  79  App.  Div.   160;   79  N.  Y. 

Supp.  610. 
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given  to  other  creditors  of  the  pendency  of  a  proceeding  by  a 
creditor  to  collect  his  claim  against  an  estate  from  surplus  moneys 
resulting  from  a  foreclosure  sale  of  real  property  of  a  decedent.'® 
The  judgment  should  provide  that  the  surplus  moneys  be  paid 
into  the  Surrogate's  Court  from  which  the  letters  testamentary 
issued,  and  not  into  the  Supreme  Court. '^  Such  provision  con- 
templates such  payment  before  and  not  subsequent  to  proceedings 
for  the  distribution  of  the  fund  among  those  having  claims  upon 
it.»« 

WHAT  MAT  BE  LITIGATED. 

§  1101.  Nature  of  the  proceedings — The  reference  as  to  liens 
upon  the  surplus  money  in  a  foreclosure  suit  is  not  a  collateral 
reference.  A  foreclosure  suit  cannot  be  said  to  have  terminated 
until  the  surplus  moneys  have  been  disposed  of  in  that  suit.  The 
court  has  not  only  the  power,  but  it  is  its  duty  in  that  action  to 
provide  for  the  equitable  disposition  of  the  surplus  money.'® 
The  judgment  of  foreclosure  and  sale  does  not  terminate  the  suit 
or  deprive  the  court  of  the  power  to  make  other  orders  in  it.  The 
equities  of  lienors  subsequent  to  the  mortgage  foreclosed  are  just 
as  much  before  the  court,  and  as  much  the  objects  of  its  care  as 
those  of  the  mortgage  primarily  foreclosed,  and  it  will  even, order 
a  sale  of  more  of  the  mortgaged  premises  than  is  necessary  to  pay 
the  mortgage,  for  the  purpose  of  creating  a  surplus  for  the  bene- 
fit of  a  junior  incumbrancer.^" 

It  will  be  observed  that  the  statutory  provision  is  that  the  sur- 
plus is  to  be  "  brought  into  court  for  the  use  of  the  person  or  per- 
sons entitled  thereto."  ^'  The  rule  directs  that  the  referee  shall 
ascertain  the  amount  due  to  any  person  "  which  is  a  lien  upon 
such  surplus  moneys,  and  to  ascertain  the  priorities  of  the  sev- 
eral liens  thereon ;  to  the  end  that,  on  the  coining  in  and  con- 
firmation of  the  report  on  such  reference,  such  further  order  may 
be  made  for  the  distribution  of  such  surplus  moneys  as  may  be 
just."  ^^     There  may  be  cases  where  a  person  has  an  equitable 

16  Di  Lorengo  v.  Dragone,  25  19  The  Mutual  Life  Ins.  Co.  v. 
Misc.  R.  26;  54  N.  Y.  Supp.  420;  28      Bowen,  47  Barb.  618. 

Civ.  Pro.  R.   102.  20  De   Forest  v.   Farley,  62  N.  Y. 

17  Powell  V.  Harrison,  88  App.  628;  Livingston  v.  Mildrum,  19  N.  Y. 
Div.  228;  85  N.  Y.  Supp.  452.  440;  Beekraan  v.  Gibbs,  8  Paige,  511. 

ISComey  v.  Clark,   17  State  Rep.  21  Code  of  Civ.  Pro.  §  1633. 

402;  4  N.  Y.  Supp.  850.  22  Rule  64. 
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claim  on  the  surplus,  although  he  has  not  what  may  be  termed, 
in  strictness,  a  lien,  and  it  has  been  a  matter  of  curious  inquiry 
as  to  what  claims  can  be  litigated  in  these  proceedings. 

§  1102.  Controversy  as  to  jurisdiction  of  referee. — In  one  case 
where  a  judgment  creditor  of  the  husband  of  the  owner  of  the 
equity  of  redemption  strove,  in  the  proceedings  before  the  referee, 
to  establish  by  proof  that  the  property  was  purchased  with  funds 
furnished  by  the  husband,  and  that  it  should,  therefore,  be  holden 
for  his  debt,  the  relief  was  denied.  Judge  Clebkb,  in  giving  the 
opinion  of  the  court,  said  that,  "  the  liens  referred  to  in  the  rule 
are  those  which  subject  the  estate  to  be  sold  under  execution  with- 
out any  further  intervention  of  the  court;  claims,  however  equi- 
table, which  have  not  matured  into  liens  under  which  the  property 
can  be  charged  in  execution  and  sold  without  further  adjudication, 
cannot  be  taken  into  consideration  by  the  referee  under  an  order 
of  this  nature."  ^*  The  same  doctrine  was  affirmed  in  Husted  v. 
Dahin  (17  Abb.  137),  the  court  holding  that  the  referee  can 
only  take  into  consideration  absolute  liens  on  ■  the  estate,  those 
which  subject  it  to  be  sold  as  distinguished  from  any  equitable 
claims  not  matured  into  liens.  The  court  in  the  last-mentioned 
case  went  even  further,  for  it  laid  it  down  as  the  law  that  the 
referee,  when  he  finds  a  lien  regular  and  valid  on  the  record,  has 
no  right  to  go  behind  it  and  inquire  whether  it  is  irregular  or 
fraudulent  or  inequitable.  He  is  to  inquire  simply  whether  a 
lien  exists,  not  whether  it  ought  to  exist.  • 

§  1103.  (^Continued.') — In  The  Mutual  Life  Ins.  Co.  v.  Bowen 
(47  Barb.  618),  a  different  view  was  taken,  and  it  was  claimed 
that  the  two  cases  of  King  v.  West  {supra),  and  Husted  v.  Dakin 
(supra),  were  both  decided  prior  to  1858,  while  the  rule  only 
allowed  claims  for  liens  iy  judgment  or  decree.  It  was  held 
that  the  proceedings  on  the  reference  are  proceedings  in  the 
original  action;  that  it  is  not  a  collateral  reference,  and  that  any 
issue  may  be  tried  in  it  when  such  issue  must  be  determined  by 
the  court  before  the  whole  of  the  fund  can  be  finally  and  com- 
pletely administered. 

§  1104.  (Continued.) — In  the  still  later  case  of  The  Union 
Dime  Savings  Institution  v.  Osley  (4  Hun,  657),  the  doetrine  of 

23  King  V.  West,  10  How.  Pr.  333. 
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King  v.  West  and  Hicsted  v.  Dakin  was  approved,  and  the  court 
said  that  the  order  of  reference  under  the  rule  is  not  granted  for 
the  investigation  and  determination  of  contested  claims,  but  for 
the  purpose  of  ascertaining  liens  and  claims  about  which  there  is 
no  dispute,  and  to  settle  the  priorities  of  the  liens,  that  each  may 
be  adjusted  according  to  its  legal  status.  The  court  said  that  in 
the  matter  under  consideration,  "  which  was  a  summary  proceed- 
ing and  not  an  action,  and  under  the  circumstances  which  marked 
its  progress,  and  the  doubt  which  existed  in  relation  to  the  coun- 
ter-claim urged,  the  court  thought  it  better  to  compel  the  parties 
claimants  to  proceed  by  action  in  the  regular  way."  It  will  be 
noticed  that  in  this  case  the  court  was  influenced  by  "  the  cir- 
cumstances which  marked  the  progress  "  of  the  proceeding,  and 
that  the  order  that  was  made  referred  the  claims  to  a  referee  to 
hear  and  determine,  thus  holding  the  proceedings  in  court,  and 
only  making  a  change  in  the  wording  of  the  order  of  reference. 

§  1105.  (^Continued.) — In  Atlantic  Savings  Bank  v.  Eetterick 
(5  K  Y.  Sup  [T.  &  C]  239;  s.  c.  less  fully  suh  nom.  Atlantic 
Saving  Bank  v.  Hiler,  3  Hun,  209),  the  lien  of  an  attorney  upon 
a  judgment,  which  was  a  lien  upon  the  surplus,  was  enforced. 
The  case  is  not  authority  for  holding  such  to  be  a  regular  practice, 
since  it  rested  largely  upon  its  own  special  circumstances. 

In  The  Mutual  Life  Ins.  Co.  v.  Salem  (5  N.  Y.  Sup. 
[T.  &  C]  246;  3  Hun,  117),  Davis.,  P.  J.,  makes  the  following 
remarks:  "The  object  of  the  reference  is  to  inform  the  court 
of  the  legal  and  equitable  titles  to  the  money ;  and  on  the  coming 
in  of  the  report  and  the  testimony,  the  court,  sitting  in  equity, 
has  the  most  ample  power  to  confirm,  set  aside,  or  refer  back  the 
same  for  further  proofs,  as  to  its  conscience  shall  seem  just  and 
equitable.  The  object  of  making  the  reference  is,  as  is  well  re- 
cited in  the  64th  rule  of  the  court,  '  to  the  end  that  on  the  com- 
ing in  and  confirmation  of  the  report,  such  order  may  be  made 
for  the  distribution  of  such  surplus  money  as  may  be  just.' 
While  the  moneys  remain  in  court  undistributed,  the  equitable 
powers  of  the  court  over  the  proceedings  must  be  complete ;  and 
on  opening  the  confirmation  and  referring  the  matter  to  the 
referee  for  further  proofs,  the  court  acts  in  the  exercise  of  such 
powers." 

In  Sleight  v.  Reed  (9  How.  Pr.  278,  affi'd  18  Barb.  159),  it  was 
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declared  that  the  surplus  moneys  brought  into  court  are  subject  to 
its  jurisdiction  as  a  court  of  equity,  which,  in  cases  where  the 
wife's  property  (prior  to  the  act  of  1848)  was  taken  for  the  hus- 
band's debt,  never  allowed  the  fund  to  be  taken  out  without  a 
suitable  provision  for  the  wife  and  her  children. 

§  1106.  (Continued.) — The  case  of  Buclian  v.  Sumner  (2 
Barb.  Ch.  165)  was  very  fully  discussed  by  eminent  counsel. 
The  questions  decided  arose  upon  a  claim  for  surplus  moneys  in 
proceedings  under  the  rule,  and  it  was  held  by  Chancellor  Wal- 
worth, 'that  the  equitable  claim  of  a  partnership  creditor,  as 
against  partnership  property,  must  take  precedence  of  a  judgment 
which  bound  the  legal  title  of  one  of  the  copartners.  It  seems 
to  have  been  conceded  by  the  chancellor  and  by  the  counsel  for 
both  sides,  that  the  questions  were  to  be  disposed  of  upon  equi- 
table principles,  and  that  the  form  of  the  remedy  presented  no 
obstacle  to  the  exercise  of  the  equitable  jurisdiction  of  the  court. 
So,  too,  in  Smith  v.  Jackson  (2  Edw.  28),  the  equitable  claim 
of  a  partner  in  real  estate  purchased  for  partnership  purposes, 
was  considered  in  surplus  proceedings,  and  it  was  held  that  the 
surplus  was  personal  property,  and  went  to  a  surviving  partner 
for  the  use  of  the  copartnership,  after  the  widow  of  the  deceased 
partner  had  received  her  dower.  But  in  Stevens  v.  Bank  of 
Central  New  York  (31  Barb.  290)  a  judgment  against  two  of 
three  copartners  was  held  entitled  to  priority  of  payment,  as 
against  a  subsequent  judgment  against  all  the  partners,  out  of  a 
surplus  created  by  the  sale  of  partnership  property,  on  the  ground 
that  the  priorities  should  be  determined  according  to  the  priorities 
of  the  legal  liens. 

§  1107.  Jurisdiction  of  referee  as  now  settled. — The  decision  of 
the  Court  of  Appeals  in  Bergen  v.  Carman  (Y9  N.  Y.  146,  re- 
versing s.  c.  svJ}  nom.  Snedeker  v.  Snedeker,  18  Hun,  355)  finally 
settled  this  controversy.  The  action  was  one  to  foreclose  a  mort- 
gage, and  the  questions  in  dispute  all  arose  on  appeal  for  an  order 
confirming  the  report  of  the  referee  appointed  in  proceedings  un- 
der the  rule  to  distribute  the  surplus  The  contest  was  relative  to 
a  conveyance  to  the  wife  of  the  mortgagor  through  a  third  person, 
and  to  a  mortgage,  which  conveyance  and  mortgage  were  held 
to  be  void  as  against  creditors.  Judge  Miller  remarked :  "  We 
think  that  the  referee,  by  virtue  of  the  order  to  ascertain  and 
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report  tlie  liens  and  their  priorities  in  reference  to  the  surplus 
moneys,  had  authority  to  inquire  as  to  the  validity  of  the  convey- 
ances under  which  Mrs.  Snedeker  claimed,  and  of  the  mortgage 
of  herself  and  husband  to  Clayton.  The  object  of  the  reference 
was  to  ascertain  to  whom  the  surplus  moneys  belonged;  and  this 
opens  a  door  to  an  inquiry  as  to  the  character  of  all  liens  which 
may  be  presented.  'So  reason  exists  why  the  fraudulent  char- 
acter of  conveyances  cannot  be  tested  in  these  proceedings,  as 
well  as  that  of  all  other  liens.  One  of  the  objects  and  purposes 
of  a  foreclosure  suit  is  the  distribution  of  the  fund  arising  upon 
a  sale.  In  Livingston  v.  Mildrum  (19  E".  Y.  441,  442),  it  was 
held  that  the  rights  and  equities  of  the  defendants,  who  were 
lienors  or  claimants  of  the  equity  of  redemption,  are  as  much 
before  the  court  and  as  much  the  objects  of  its  care,  as  those  of 
the  owner  of  the  mortgage  primarily  to  be  foreclosed.  Why  then 
should  not  the  court  have  power  to  ascertain  what  liens  are  fraud- 
ulent ?  Where  jurisdiction  of  a  court  of  equity  is  once  acquired, 
such  court,  as  a  general  rule,  has  the  right  to  proceed  and  do 
justice  between  all  the  parties."  ^* 

§  1108.  (Continued.) — The  reference  provided  for  in  eases  to 
distribute  surplus  is  intended  to  afford  an  opporunity  to  the  par- 
ties to  litigate  and  dispose  of  their  contesting  claims  asserted  by 
way  of  liens  upon  the  fund.  And  the  referee  has  full  power  and 
authority  to  hear  all  the  evidence  which  may  be  offered  affecting 
the  adjustment  of  their  controversy.  He  may  receive  proof  that 
an  asserted  lien  for  any  cause  is  without  foundation;  or  that  it 
has  been  overstated  in  amount,  or  otherwise  satisfied  and  dis- 
charged, either  by  payment  or  the  dealings  of  the  parties,  or  that 
the  claimant  has  placed  himself  in  a  position  where  the  law  will 
not  permit  him  to  participate  in  the  surplus.  In  fact,  the  au- 
thority the  referee  is  entitled  to  exercise  for  the  hearing  and  dis- 
position of  the  claims  is  as  extensive  as  the  claims  themselves, 
and  the  legal  and  equitable  objections  that  can  be  made  to  their 
allowance.** 

He  possesses  power  to  inquire  into  and  determine  all  questions 
of  law  and  fact  and  all  circumstances  which  tend  to  show  the 

24  See  also  to  same  effect,  Fliess  v.  Chetwood,  39  Hun,  602,  607.  See 
V.  Buckley,  90  N.  Y.  286;  Rogers  v.  also  Bowen  v.  Kaughran,  1  N.  Y. 
Ivers,  23  Hun,  424.  St.  Reptr.  121. 

25  Per  Daniels,  J.,  in  Kingsland 
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equities  of  the  claimants  to  the  end  that  a  final  decision  on  the 
merits  may  be  reached  as  to  the  rights  of  claimants  to  the  surplus 
moneys.  ^^ 

§  1109.  Questions  passed  upon. — The  same  rules  control  where 
it  is  sought  to  set  aside  a  deed  as  fraudulent,  as  would  apply  in 
an  action  brought  for  that  purpose;  and  if  the  return  of  an  exe- 
cution unsatisfied  would  be  necessary  to  sustain  an  action,  it 
would  also  be  necessary  to  establish  a  right  to  similar  relief  in 
surplus  proceedings.^'^ 

A  judgment  creditor  may,  in  these  proceedings,  set  up  usury 
in  a  prior  mortgage ;  ^®  but  he  cannot  set  up  this  defense  against 
a  prior  judgment.^* 

An  attorney  for  a  judgment  creditor  claiming  a  lien  upon  a 
judgment  for  his  fees,  in  procuring  it,  may  have  his  rights  pro- 
tected by  a  direction  that  a  portion  of  the  amount  due  on  the 
judgment  be  paid  to  him.*" 

On  a  reference  in  surplus  proceedings  a  clause  in  a  mortgage 
may  be  shown  to  have  been  inserted  by  mistake  and  may  be  dis- 
regarded.*^ 

A  judgment  lien  upon  surplus  moneys  cannot  be  attached  col- 
laterally by  a  junior  claimant  for  mere  irregularity  not  affecting 
the  jurisdiction  of  the  court  to  render  it.*^ 

WHO   IS   BNTITLEiD  TO   SUEPLTJS. 

§  1110.  Only  persons  owning  rights  in  equity  of  redemption 

The  liens  upon,  or  the  rights  in,  the  land  which  the  defendants 
had  before  the  sale,  and  which  the  sale  destroys,  are,  after  the 
sale,  transferred  to  the  surplus,**  and  such  liens  only  are  so  trans- 

26  Wilcox    V.    Drought,    36    Misc.  Hun,  637;  55  N.  Y.  St.  Eep.  485;  25 

E.  351;  73  N.  Y.  Supp.  587,  affi'd  71  N.  Y.  Supp.  374. 

App.  Div.  402;   75  N.  Y.  Supp.  960;  28  Mutual  Life  Ins.  Co.  v.  Bowen, 

Mutual  Life  Ins.  Co.  v.  Anthony,  23  47  Barb.  618. 

Week.   Dig.   427 ;    Crombie  v.   Eosen-  29  Slosson  v.  Duff,  1  Barb.  432. 

stock,   19   Abb.  N.  C.   312;   Tator  v.  30  Atlantic  Savings  Bank  v.  Hiler, 

Adams,   20   Hun,    131 ;    58   How.    Pr.  3  Hun,  209. 

355;  Wilcox  v.  Drought,  36  Misc.  E.  31  Tator  v.  Adams,  20  Hun,  131. 

351;  73  N.  Y.  Supp.  587;  McEoberts  32  White  v.  Bogart,  73  N.  Y.  256. 

V.  Pooley,  5  N.  Y.  St.  Eep.  830;    12  33  Averill  v.  Loueks,  6  Barb.  470; 

Civ.    Pro.    Eep.    140.     See    Miller    v.  Blydenburgh   v.    Northrop,    13    How. 

Dooley,   1  Law.  Bull.  50.  Pr.    289;    Matthews    v.    Duryee,    45 

27Snedeker  v.   Snedeker,   18  Hun,  Barb.  69;   17  Abb.  256;  3  Abb.  App. 

355.     See    Wolfers    v.     Duffleld,    72  Dec.  220. 
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f erred.  ^*  A  person  whose  claim  upon  the  property  is  superior 
to  the  mortgage  foreclosed,  has  no  claim  upon  the  surplus, ^^  and 
the  same  principle  excludes  a  lienor  who  was  not  made  a  party  to 
the  suit,  and  whose  lien  still  remains,  from  sharing  in  a  fund  which 
the  sacrifice  of  his  property  did  not  help  to  create.^® 

A  senior  mortgagee,  or  one  who  claims  the  rights  of  a  senior 
mortgagee,  by  subrogation  or  otherwise,  can  claim  no  right  to 
surplus  money  realized  by  the  foreclosure  of  a  junior  mortgage, 
and  his  remedy  is  to  foreclose  his  own  lien ;  ^"^  nor  can  one  who 
contracted  to  buy  the  property  when  he  knew  it  was  advertised 
for  sale  under  a  mortgage  foreclosure;  ^*  nor  a  vendee  who  re- 
fuses to  carry  out  the  written  contract  of  sale  unless  parol  modifi- 
cations thereof  are  reduced  to  writing  by  the  vendor;  ^®  nor  a 
mechanic's  lienor  who  has  executed  a  receipt.*" 

Where  property  has  been  sold  in  foreclosure  under  the  terms  that 
the  purchaser  shall  be  liable  for  any  deficiency  which  may  occur 
upon  a  resale,  and  where  the  deposit  made  by  such  purchaser, 
who  failed  to  complete,  covers  such  deficiency  and  leaves  a  sur- 
plus over,  a  judgment  creditor  of  the  mortgagor  is  not  entitled  to 
such  surplus,  which  belongs  to  the  purchaser  at  the  first  sale,  who 
has  made  up  the  deficiency  as  agreed.*^ 

A  second  mortgagee  has  a  claim  superior  to  that  of  a  party 
who,  after  the  second  mortgage  was  given,  obtained  a  judgment 
against  the  mortgagor  for  a  one-half  interest  in  the  mortgaged 
premises.*^ 

After  a  sale  on  foreclosure  and  payment  of  all  sums  due  the 
mortgagee  a  surplus  consisting  of  rents  collected  by  a  receiver 
appointed  for  that  purpose  should  be  paid  to  a  junior  mortgagee 
rather  than  to  the  owner  of  the  equity  of  redemption.  This  is 
true  although  the  junior  mortgagee  did  not  extend  tl|ie  receiver- 

34  Nutt  V.  Cuming,  155  N.  Y.  309 ;  38  Ellis  v.  Salomon,  57  App.  Div. 
49  N.  E.  880.     See  Crocker  v.  Lewis,      118;  67  N.  Y.  Supp.  1025. 

144  N.  Y.  140;  39  N.  E.  1.  39  Rosenberg  v.  Wilson,   120  App. 

35  De  Ruyter  v.  St.  Peter's  Church,  Div.  554 ;  104  N.  Y.  Supp.  1087,  affi'd 
2  Barb.  Cb.  555.  189  N.  Y.  545;  82  N.  E.  1132. 

36  Winslow   v.    McCall,    32    Barb.  40  Taylor  v.  Dutcher,  60  App.  Div. 
241;   Root  V.  Wheeler,   12  Abb.  294;  531;  69  N.  Y.  Supp.  951. 
Emigrant  Industrial  Savings  Bank  v.  41  Richardson  v.  Searles,  37  Misc. 
Goldman,    75    N.    Y.    127;    Bache   v.  33;  74  N.  Y.  Supp.  771. 

Doscher,  67  N.  Y.  429.  42  Mechanics'      Saving     Bank     v. 

37  Firestone  v.  The  State,  100  Ind.  Selye,  83  Hun,  282 ;  64  N.  Y.  St.  Rep. 
226.  728;  31  N.  Y.  Supp.  921. 
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ship  for  the  benefit  of  her  mortgage,  especially  where  the  junior 
mortgage  by  its  terms  assigned  the  rents  to  the  mortgagee  in  the 
event  of  a  default.'*^ 

So  where  a  second  mortgagee  forecloses  and  the  deed  given 
thereon  is  subsequently  declared  null  and  void,  the  lien  of  such 
second  mortgage  is  restored  and  the  second  mortgagee  is  entitled 
to  be  paid  out  of  a  surplus  arising  on  the  foreclosure  of  the  first 
mortgage.** 

Where  the  owner  of  realty,  encumbered  by  a  mortgage,  con- 
veys it  to  a  trustee,  in  trust  to  pay  her  the  rents  and  profits  for 
her  life  and  upon  her  death  to  convey  to  her  children,  and  subse- 
quently executes  a  second  mortgage  not  on  her  life  interest  in  the 
rents,  but  on  the  fee,  such  second  mortgagee  upon  the  foreclosure 
of  the  first  mortgage,  becomes  entitled  to  that  portion  of  the  sur- 
plus properly  applicable  to  her  life  estate.*' 

The  holder  of  an  easement  "  not  to  build  on  rear  of  lot  "  has  an 
interest  in  land,  and  evidence  of  its  value  should  be  heard  by  a 
referee  in  surplus  proceedings,  when  offered.*^ 

When  the  ovmer  of  lands  under  course  of  improvement  executes 
a  trust  mortgage  for  the  benefit  of  creditors,  persons  filing  me- 
chanic's liens  after  the  execution  of  the  mortgage  for  material 
furnished  before  its  execution,  who  do  not  elect  to  take  under 
the  mortgage,  are  entitled  to  a  preference  in  the  surplus  on  fore- 
closure.*^ 

The  county  court  may  direct  the  payment  of  a  surplus  to 
executors  to  whom  the  property  was  devised  in  trust,  "  to  be  held 
and  invested  as  trustees  thereof  upon  the  trust  in  said  will  de- 
clared." *®  A  bank  which  has  discounted  for  the  mortgagee  a 
note  executed  by  the  mortgagor  and  which  the  two  latter  parties 

43  Vogel  V.  Nachemson,  137  App.  47  American  Mortgage  Co.  v.  Mer- 
Div.  200;  121  N.  Y.  Supp.  927.  See  rick  Construction  Co.,  120  App.  Div. 
Continental  Insurance  Co.  v.  Reeve,  150;  104  N.  Y.  Supp.  900,  affi'd  190 
149  App.  Div.  835;  Frankenstein  v.  N.  Y.  526;  83  N.  E.  1122. 
Hamburger,  73  App.  Div.  352;  76  48  Peoples'  Trust  Co.  v.  Harman, 
N.  Y.  Supp.  819.  43   App.   Div.   348;    60  N.   Y.   Supp. 

44  United    States    Title    Guaranty  178. 

Co.  V.  Donehue,   113  App.  Div.  882;          But  not  to  an  executor  seeking  to 

99  N.  Y.  Supp.  639.  carry   out   a   fraud   of   his   testator. 

45  Raymond  v.  Harris,  84  App.  Greason  v.  Holcomb,  131  App.  Div. 
Div.  546;  82  N.  Y.  Supp.  689.  868;   116  N.  Y.  Supp.  336,  affi'd  196 

46Winthrop    v.    Welling,    2    App.      N.  Y.  571;  96  N.  E.  1159. 
Div.  229;  37  N.  Y.  Supp.  729. 
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agreed  should  operate,  when  paid,  as  a  payment  on  the  bond  se- 
cured by  the  mortgage,  may  properly  claim  payment  of  such  note 
out  of  a  surplus  arising  on  foreclosure.*^ 

When  a  deed  has  been  adjudged  to  be  a  mortgage  by  the  courts, 
and  on  foreclosure  of 'a  prior  mortgage  an  accounting  between  the 
real  owner  and  the  mortgagee  holding  under  said  deed,  shows  that 
the  former  is  indebted  to  the  latter  in  a  sum  greater  than  the 
surplus  on  the  foreclosure  of  the  prior  mortgage,  the  owner  is  not 
entitled  to  the  surplus.®" 

A  surplus  in  the  hands  of  a  receiver  after  the  satisfaction  of  a 
first  mortgage  represents  the  mortgaged  estate,  and  that  part  of 
the  surplus  consisting  of  rents  due  after  the  purchaser  on  fore- 
closure mates  demand  for  possession  under  his  deed  belongs  ab- 
solutely to  him. 

So,  too,  rents  payable  in  advance  and  collected  by  the  receiver, 
but  extending  beyond  the  date  of  the  purchaser's  demand  for 
possession,  should  be  apportioned  to.  him.®^ 

The  purchaser  on  the  foreclosure  of  a  first  mortgage  and  the 
holder  of  a  second  mortgage  are  not  creditors  of  the  same  debtor. 
Hence,  although  the  second  mortgagee  has  other  security  for  his 
debt,  the  purchaser  on  the  foreclosure  of  the  first  mortgage  can- 
not contend  that  the  lien  of  the  second  mortgage  does  not  attach 
to  the  surplus,  for  the  equitable  rule  of  marshaling  securities  ap- 
plies only  where  two  or  more  persons  are  creditors  of  the  same 
debtor.62 

§  nil.  Prior  liens  bound  by  judgfment. — In  The  Emigrant  In- 
dustrial Savings  Bank  v.  Goldman  (75  N.  T.  127),  a  defendant 
who  claimed  under  a  mechanic's  lien,  filed  before  the  recording 
of  the  mortgage  foreclosed,  was  made  a  party,  and  he  was  in- 
cluded in  the  number  of  defendants  alleged  to  have  or  claim 
to  have  some  interest  or  lien  which  accrued  subsequent  to  the 
plaintiff's  mortgage.  He  appeared  in  the  action,  and  the  notice 
of  appearance  contained  a  waiver  of  "  service  of  a  copy  of  all 
papers,  except  notice  of  sale  and  application  for  surplus  funds." 

49  Fiteh  v.  McDowell,  145  N.  Y.  51  Continental  Insurance  Co.  v. 
498;  40  N.  E.  20.  Keeve,  149  App.  Div.  835. 

50  Manhattan  Life  Ins.  Co.  v.  52  Continental  Insurance  Co.  v. 
Johnson,  115  App.  Div.  429;   101  N.  Eeeve,  149  App.  Div.  835. 

Y.   Supp.    65,   affi'd   188   N.   Y.   108; 
80  N.  E.  658. 
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The  usual  judgment  was  taken  against  him,  and  a  sale  was  had 
which  yielded  a  surplus.  An  application  was  made  on  his  be- 
half for  payment  out  of  the  fund  so  created,  which  was  denied. 
It  was  held  that  the  rights  of  the  defendant,  being  paramount  to 
the  mortgage,  were  not  affected  by  the  foreclosure,  which  only 
operated  to  bar  interests  in  the  equity  of  redemption,^  ^  and  that 
therefore  no  claim  could  be  sustained  to  the  proceeds  of  the 
sale.  It  was  urged  that  the  waiver  of  notices  operated  as  a  con- 
sent to  come  in  subsequently  to  the  plaintiff's  mortgage,  and  that 
a  different  rule  should  prevail.  Church,  C.  J.,  in  giving  the 
opinion  of  the  court,  remarked  that  he  should  be  disposed  to 
adopt  this  view  if  it  appeared  that  in  fact  the.  premises  were  sold 
clear  of  the  lien,  and  especially  with  the  defendant's  knowledge 
and  acquiescence.  The  notice  of  waiver  did  not,  however,  con- 
tain a  stipulation  waiving  any  right  of  priority;  and  the  lienor 
had,  after  the  commencement  of  the  foreclosure,  proceeded  upon 
his  lien  in  a  way  that  was  deemed  to  be  inconsistent  with  an 
understanding  on  his  part  that  he  had  consented  to  be  satisfied 
with  a  claim  upon  the  surplus. 

§  1112.  ftuestions  of  priority. — Prima  facie  the  mortgagor  or 
his  grantees  are  entitled  to  the  surplus,^*  and  presumptively  the 
mortgage  first  recorded  is  the  prior  lien.^'  If,  however,  the 
mortgage  first  recorded  is  shown  not  to  have  been  a  valid  lien  for 
its  full  amount  at  the  time  the  subsequent  mortgage  was  given, 
by  reason  of  the  consideration  not  having  been  advanced  or  other- 
wise, the  presumption  of  priority  will  be  destroyed.^®  So,  too,  if 
the  mortgagee  in  the  mortgage  first  recorded  had  notice,  prior  to 
taking  his  security,  of  an  unrecorded  mortgage,  his  priority  will 
be  gone.^'^  So,  also,  an  unregistered  mortgage,  is  entitled  to 
priority  over  a  subsequently  docketed  judgment.^® 

53  Eagle  Fire  Ins.  Co.  v.  Lent,  6  commodation  indorser  thereof  held 
Paige,  635;  Frost  v.  Koon,  30  N.  Y.  not  to  deprive  the  mortgagee  of  first 
428;  Lewis  v.  Smith,  9  N.  Y.  502;  lien  upon  the  surplus  moneys.  St. 
Corning  v.  Smith,  6  N.  Y.  82;  Bank  Lawrence  University  v.  Farmer,  32 
of  Orleans  v.  Flagg,  3  Barb.  Ch.  318.  Misc.  E.  410;  66  N.  Y.  Supp.  584. 

54  Franklin  v.  Van  Cott,  11  Paige,  56  Freeman  v.  Schroeder,  29  How. 
129.  Pr.  263;  43  Barb.  618. 

55  Freeman  v.  Schroeder,  29  How.  57  Haywood  v.  Shaw,  16  How.  Pr. 
Pr.  263;  43  Barb.  618.  119. 

An  incorrect  description  of  a  note  58  Thomas    v.    Kelsey,    30    Barb, 

in  a  mortgage  given  to  secure  an  ac-      268. 
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§  1113.  Adjusting    ec[uities The    equitable    rules    regulating 

the  marshaling  of  assets  control  in  these  proceding,  where  dif- 
ferent parcels  of  the  mortgaged  premises  are  incumbered  with 
separate  judgments  or  mortgages.^®  The  manner  the  surplus 
came  into  court,  or  the  order  in  which  the  parcels  were  sold,  will 
have  but  little  to  do  with  the  decision  if  the  amount  each  parcel 
produced  is  known,  for  the  court  will  adjust  the  equities  as  be- 
tween the  parties,  whenever  they  caii  be  made  to  appear.^"  So, 
a  defendant  who  has  paid  more  than  his  porportion  of  a  prior 
lien,  will  be  deemed  subrogated  to  the  rights  of  the  plaintiff 
and  awarded  satisfaction  out  of  the  surplus.®^ 

And  in  the  case  of  a  second  mortgage  to  a  building  and  loan 
association  the  court  will,  upon  a  foreclosure  of  the  first  mort- 
gage, adjust  the  equities  of  the  parties  in  respect  to  the  surplus.®^ 
But  while  the  court  may  adjust  equities  it  cannot  upon  applica- 
tion for  surplus  moneys  displace  the  lien  of  a  prior  mortgage 
in  favor  of  a  junior  mortgage  merely  because  the  prior  mort- 
gage covers  other  lands  which  are  of  value  more  than  sufficient  to 
satisfy  it  while  the  junior  mortgage  covers  only  the  lands  fore- 
closed.^* An  agreement  between  the  parties  may  also  control 
upon  the  question  of  the  disposition  of  the  surplus.®* 

The  priority  of  liens  to  a  surplus  is  governed  by  the  rule  of 
law  which  gives  a  judgment  creditor  of  a  partnership,  a  lien  upon 
the  land  of  a ,  partner,  rather  than  by  the  rule  of  equity  as 
to  application  of  partnership  and  individual  assets  to  partner- 
ship and  individual  creditors.^^ 

59  N.  Y.  Life  Ins.  &  Trust  Co.  v.  sale.     Elsworth  v.  Woolsey,   19  App. 

Vanderbilt,     12     Abb.     458;     Oppen-  Div.  385;   46  N.  Y.  Supp.  486,  affi'd 

heimer  v.  Walker,  3  Hun,  30;   5  N.  154  N.  Y.  748. 

Y.    Sup.     (T.    &    C.)     325;     Savings  61  Lawrence   v.    Cornell,    4   Johns. 

Bank  of  Uticav.  Wood,  17  Hun,  133;  Ch.  545. 

Thomas    v.    Moravia    F.    &    M.    Co.,  62  Rochester      Savings      Bank     v. 

7   N.   Y.    St.   Eep.    162;    Fancher   v.  Whitmore,  25  App.  Div.  491;   49  N. 

Bonfils,  44,  App.  Div.  637;   60  N.  Y.  Y.    Supp.    862.     See   Bertin   v.    Falk, 

Supp.  837;   Gutvifillig  v.  Wiederman,  101  App.  Div.  562;    91  N.  Y.   Supp. 

26  App.  Div.  26;  49  N.  Y.  Supp.  984.  1037. 

60Burchell  v.  Osborne,   119  N.  Y.  63  Quackenbush  v.  O'Hare,  129  N. 

486;   23  N.  E.   896;   Snyder  v.  Staf-  Y.    485;    29    N.    E.    958.     See    as    to 

ford,    11    Paige,    78;    James  v.   Hub-  subrogation. 

bard,   1   Paige,   234;    Oppenheimer  v.  64  Spencer  v.   Richmond,   46   App. 

Walker,  3  Hun,  30;  5  N.  Y.  Sup.  (T.  Div.  481;  61  N.  Y.  Supp.  397. 

&  C.)    325.  65  New    York    Life    Ins.     Co.    v. 

Rights   determined   as   of   date   of  Mayer,  19  Abb.  N.  C.  92. 
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§  1114.  A  lessee  from  the  mortgagor,  whose  lease  tas  been  cut 
off  in  foreclosure,  has  a  claim  to  the  surplus  money,  superior  to 
that  of  the  owner  of  the  equity,^  ^  and  he  is  entitled  to  damages 
out  of  that  fund  equal  to  the  value  of  the  term  over  and  above 
the  rent  reserved.  The  value  of  the  term  must  depend  upon  the 
circumstances  of  every  individual  case,  the  length  of  the  term 
and  conditions  of  the  lease,  the  character  of  the  property,  its 
location,  the  readiness  with  which  it  may  be  let,  the  condition  of 
the  buildings,  whether  substantial  and  durable  or  requiring  fre- 
quent repairs,  the  uniformity  of  rents  in  the  neighborhood,  or 
their  fluctuating  character;  in  short,  every  material  consideration 
which  would  enter  into  the  mind  of  a  purchaser  of  the  term  in 
judging  what  would  be  a  fair  price  for  it,  and,  like  other  ordinary 
questions  of  value,  should  be  determined  as  a  matter  of  fact 
upon  the  testimony  of  witnesses  competent  to  speak  upon  the 
subject.^''  In  the  absence  of  proof  the  presumption  is  that 
the  rents  reserved  are  the  fair  value  of  the  use  and  that  no 
damage  is  sustained  by  the  lessee.  The  annual  value  of  the 
leasehold  estate  and  the  amount  of  rent  reserved  must  both  be 
shown.®* 

§  1115.  Dower  in  surplus. — The  rights  of  the  wife  of  the  mort- 
gagor in  the  surplus  are  the  same  as  they  were  in  the  land  before 
the  sale.  This  was  once  doubted,  and  it  was  said  that  if  the 
husband  lived  until  after  the  sale,  the  wife  could  not  claim 
dower.®^  It  is,  however,  now  the  settled  doctrine  in  this  State 
that  a  widow  is  entitled  to  dower  in  the  surplus  proceeds  of  her 
husband's  lands,  after  satisfying  all  incumbrances  to  which  she 
is  bound  to  contribute.  It  is  equally  well  settled  that  a  wife  is 
entitled  to  have  her  inchoate  right  of  dower  in  the  surplus  pro- 
tected. If  the  husband  be  dead  at  the  time  of  the  distribution 
of  the  surplus,  the  widow  is  entitled  to  have  one-third  of  the  sur- 
plus, over  and  above  claims  to  which  she  is  bound  to  contribute, 
invested  for  her  benefit  during  her  life.  If  the  husband  be 
living  at  that  time,  the  same  amount  is  to  be  invested  for  the 
joint  lives  of  the  husband  and  wife,  the  income  during  the  life 

66  Ely  V.  Collins,  45  Misc.  R.  255 ;  68  Larkin  v.   Misland,    100  N.   Y. 

92  N.  Y.  SupE.  160.  212;  9  N.  E.  79. 

67Clarksoii  v.  Skidmore,  46  N.  Y.  69  Brackett  v.  Baum,  50  N.  Y.  8; 

297,   overruling  2   Lans.   238;   Doug-  Frost  v.  Peacock,  4  Edw.  678. 
lass  V.  Woodworth,  51  Barb.  79. 
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of  the  husband  to  be  subject  to  the  order  of  the  court;  if  the 
■wife  survive  her  husband,  the  income  to  be  paid  to  her  for  her 
dower. ''" 

It  is  said  that  in  a  proper  case  the  court  may  exercise  its  dis- 
cretion and  make  an  order  directing  that  money  deposited  to 
secure  dower  should  be  paid  to  the  husband  upon  his  giving  a 
sufficient  bond  to  insure  payment  of  such  dower  should  his  wife 
survive  him.'^^ 

An  attorney  has  no  lien  for  services  rendered  to  a  wife  upon 
the  fund  in  court  which  represents  her  right  of  dower  in  fore- 
closed premises.  ^^ 

§  1116.  Judgments — Where  judgments  have  been  obtained 
which  were  specific  liens  upon  the  equity  of  redemption  before  the 
sale,  they  will  be  entitled  to  priority  of  payment  out  of  the 
surplus  according  to  their  respective  dates.  But  if  the  person 
against  whom  the  judgments  were  obtained  had  only  an  equitable 
interest  in  the  property,  which  could  hot  be  bound  by  the  lien: 
as,  for  examplej  if  he  was  merely  in  possession  under  a  contract 
to  purchase,  the  judgments  will  be  paid  on  the  basis  of  equality 
only.'^^ 

And  Tvhere  work  and  materials  were  furnished  under  a  con- 
tract with  executors  for  improvements  upon  a  parcel  of  property 
of  the  estate  which  was  not  covered  by  the  mortgage  foreclosed, 
a  judgment  therefor  against  the  executors  is  held  not  to  be  a  lien 
and  is  not  payable  out  of  the  surplus  moneys,"^*  but  where  a 
judgment  was  not  a  lien  at  the  time  of  the  foreclosure  sale,  al- 
though ten  years  had  not  elapsed  when  the  action  to  foreclose 
the  mortgage  was  instituted,  it  is  not  so  payable. '^® 

Where  a  judgment  is  a  lien  at  the  time  of  the  foreclosure  sale 
it  is  payable  out  of  the  surplus,  although  ten  years  have  elapsed 

70  Blydenburgh    v.    Northrop,     13  71  Emigrant    Industrial    Bank    v. 

How.  Pr.  289;    Matthews  v.  Duryee,  Regan,  41  App.  Div.  523;   58  N.  Y. 

4  Keyes,  525,  aifi'g  45  Barb.  69;    17  Supp.  693. 

Abb.    256;    3    Abb.    App.    Dec.    220;  72  Mooney  v.  Mooney,  29  Misc.  R. 

Denton  v.  Nanny,  8  Barb.  618;  Vartie  707;  62  N.  Y.  Supp.  769;  7  Ann.  Cas. 

V.  Underwood,  18  Barb.  561;  Citizens'  257. 

Savings   Bank   v.    Mooney,    26    Misc.  73  Purdy  v.  Doyle,  1  Paige,  558. 

67;   56  N.  Y.  Supp.  548;   New  York  74Mander    v.    Low,    12    Misc.    R. 

Life  Ins.  Co.  v.  Mayer,  12  N.  Y.  St.  316;  33  N.  Y.  Supp.  719. 

Rep.  119;   14  Daly,  318;   19  Abb.  N.  75  Nutt    v.    Cuming,    155    N.    Y. 

C.  92,  afS'd  108  N.  Y.  655.  309;  49  N.  E.  880. 
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from  the  date  it  was  recovered,  before  the  institution  of  the 
surplus  proceedings.''® 

§  1117.  Deceased  mortgagor — It  is  said  that,  where  there  is  no 
other  creditor  entitled  to  priority,  the  court  will  order  the  claim 
of  a  creditor  who  has  obtained  a  decree  of  the  surrogate  to  be 
paid,  and  will  not  appropriate  the  surplus  to  a  legatee  of  the 
deceased  mortgagor.''^  So,  too,  in  the  absence  of  any  other  credi- 
tor, it  has  been  said  that  the  surplus  can  be  applied  to  the  pay- 
ment of  a  claim  of  the  mortgagee  against  the  mortgagor,  which 
is  not  a  lien  upon  the  fund.''^  But  this  proposition  should  be 
received  with  caution.  In  default  pf  other  persons  entitled 
thereto,  surplus  money  accruing  after  the  death  of  the  mortgagor 
goes  to  his  heirs. '^^ 

§  1118.  Keclaiming  money  erroneously  paid It  has  been  held 

that  surplus  moneys  paid  on  an  order  regularly  obtained,  cannot 
be  reclaimed;  but  this  proposition  may  perhaps  be  qualified  with 
the  proviso  that  the  persons  receiving  the  money  had  some  equi- 
table claim  to  it.^" 

And  it  has  been  subsequently  determined  that  where  all  or  a 
part  of  surplus  moneys  have  been  wrongfully  or  erroneously  paid, 
such  moneys  may  be  recovered.*^ 

Mere  proof  that  purchaser  at  foreclosure  sale  after  paying  the 
sum  bid  at  the  sale  paid  off  a  valid  assessment,  does  not  sustain 
his  claim  to  be  the  owner  of  part  of  the  surplus  moneys,  where 
the  judgment-roll  is  not  in  evidence  to  show  whether  the  fore- 
closure sale  was  made  free  of  or  subject  to  taxes  and  assessments. 

The  title  of  such  purchaser  to  a  part  of  the  surplus  moneys 
cannot  be  determined  in  an  action  against  a  party  wrongfully  in 
possession  of  the  surplus  moneys  when  the  person  legally  entitled 
to  the  surplus  arising  on  the  sale  is  not  a  party  to  the  action.** 

76  Terry  V.  Fuller,  112  N.  Y.  Supp.  104  N.  Y.  186;  10  N.  E.  158,  hold- 
450.  ing  that  representatives  of  mortgagor 

77  Clarke's  Case,  15  Abb.  227.  could    recover.     Powell    v.    Harrison, 

78  Beekman  Fire  Ins.  Co.  v.  First  88  App.  Div.  228 ;  85  N.  Y.  Supp.  452, 
Methodist  Episcopal  Church,  29  Barb.  holding  that  simple  contract  creditor 
658;  18  How.  Pr.  431.  might     by     motion     compel     return. 

79  Matter  of  Rnapp,  25  Misc.  K.  Felts  v.  Martin,  20  App.  Div.  60; 
133;   54  N.  Y.  Supp.  927.  46   N.   Y.   Supp.   741,   where  general 

SOBurchard  v.  Phillips,  11  Paige,      creditor  sought  this  remedy. 
66.  82  Day  v.  Town  of  New  Lots,  107 

81  Brehm  v.  Mayor  of  New  York,      N.  Y.  148;  13  N.  E.  915. 
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Where  an  order  confirming  the  report  of  a  referee  and  direct- 
ing the  payment  of  surplus  has  heen  entered,  the  court  still  has 
jurisdiction,  upon  proof  that  the  report  of  the  referee  was  er- 
roneous, to  vacate  the  order  confirming  such  report,  and  to  refer 
the  matter  back  for  further  proof.^* 

AEE  SURPLUS  MONEYS  EEAL  OE  PEHSOWAL  PEOPEETY. 

§  1119.  It  depends  upon  circumstances  as  to  whether  surplus 
moneys  shall  be  treated  as  real  or  as  personal  estate.  When  they 
are  to  be  divided  among  persons  who  had  liens  upon  the  land, 
they  are  subject  for  this  purpose  to  the  same  rules  which  govern 
real  estate ;  **  but  when  the  rights  of  the  claimants  in  and  to  the 
fund  are  fixed  and  determined,  the  money  in  their  hands  is 
personal  property.  ^^ 

When  the  owner  of  the  equity  of  redemption  dies  subsequent 
to  the  sale,  his  interest  in  the  surplus  is  treated  as  personal  estate, 
and  goes  to  the  executor  or  administrator ;  *®  but  when  the  sale 
takes  place  subsequent  to  the  death  of  the  mortgagor,  the  sur- 
plus is  regarded  as  real  estate,  and  goes  to  the  heir.*'' 

If  a  judgment  is  recovered  against  the  owner  of  an  equity  of 
redemption,  before  a  sale  'on  foreclosure  of  the  mortgage,  the 
judgment  is  a  lien  upon  surplus  moneys  arising  upon  the  sale.  If 
the  judgment  be  got  after  the  sale,  though  before  distribution  of 
the  surplus,'  there  is  no  lien  upon  them.** 

The  proceeds  of  land  is,  like  any  other  money,  personal  prop- 
erty ;  but  it  is,  under  the  doctrine  of  equitable  conversion,  in  some 
cases  treated  as  real  estate.  The  rule  which  controls  the  cases 
seems  to  be,  that  when  the  rights  of  the  claimants  are  founded 
upon  interests  which  they  once  held  in  the  land  itself  before 
any  sale  had  been  made,'  then  their  rights  in  the  proceeds  are 

83  Mutual  Life  Ins.  Co.  v.  Foreman,  7  Barb.  215;  Davison  v. 
Coekerill,    150   App.   Div.   411.  De  Freest,  3  Sandf.  Ch.  456;  Hoey  v. 

84  Moses  v.  Murgatroyd,  1  Johns.  Kinney,  10  Abb.  400;  Denham  y.  Cor- 
Ch.      119.     See     Germania      Savings  nell,  67  N.  Y.  556. 

Bank  v.  Jung,   18  N.  Y.  Supp.  709;  87  Dunning     v.     Ocean     National 

28  Abb.  N.  C.  81.  Bank,  61  N.  Y.  497;   Fliess  v.  Buck- 

85  Cope  V.  Wheeler,  41  N.  Y.  303.  ley,  22  Hun,  551.     See  also  Beard  v. 
86Bogert    v.    Furman,    10    Paige,  Smith,  71  Ala.  568. 

496 ;  Swezey  v.  Willis,  1  Bradf.  495 ;  88  Per   Folger,   J.,   in  Denham  v. 

Cox  V.  McBurney,  2  Sandf.  561 ;  Hor-  Cornell,  67  N.  Y.  556,  562 ;  Sweet  v. 

ton  V.  McCoy,  47  N.  Y.  21;   Sweezey  Jacocks,    6   Paige,   355;    Douglass   v. 

V.  Thayer,  1  Duer,  286;   Foreman  v.  Houston,  6  Ohio  (Hammond),  182. 
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measured  by  the  same  rules  which  controlled  their  rights  in  the 
land,  and  as  to  them  the  money  is  treated  as  real  estate;  but  if 
the  rights  of  the  claimants  did  not  attach  to  the  land  itself,  and 
only  came  into  existence  after  the  money  had  taken  the  place 
of  the  land,  then  they  must  hold,  if  at  all,  under  the  rules  which 
govern  personal  property.*^ 

§  1120.  Estate  of  deceased  owner. — The  question  as  to  whether 
property  is  real  or  personal,  when  it  arises  in  determining  the 
rights  of  conflicting  claimants  to  the  estate  of  a  deceased  owner, 
is  a  question  of  law,  and  it  is  not  aided  by  any  declaration  made 
by  such  owner  during  his  lifetime,  which  is  not  executed  in  such 
form  as  to  be  valid  as  a  will.  Neither  can  it  be  aided  by  the 
terms  of  an  agreement  made  by  such  owner,  of  such  a  nature  that 
the  provisions  declaring  the  property  to  be  personal  could  be 
cancelled  by  him  without  disturbing  any  vested  right.  So,  if  a 
mortgage  shall  contain  an  authority  to  the  mortgagee  to  sell,  with 
a  direction  that  the  surplus,  after  the  satisfaction  of  the  mort- 
gage debt,  shall  be  paid  to  the  mortgagor,  "  or  his  executors  or 
administrators,"  this  language  will  not  render  the  surplus  per- 
sonal property  if  the  sale  shall  be  made  after  the  death -of  the 
mortgagor.  It  is  to  be  construed  to  mean  that  the  surplus  is  to  be 
paid  to  the  personal  representatives  of  the  mortgagor,  provided  the 
sale  takes  place  while  the  mortgagor  is  alive.®" 

The  fact  that  the  distribution  of  the  surplus  is  intrusted  to 
the  surrogate  does  not  render  it  personal  property.®^ 

§  1121.  The  real  estate  of  an  infant  and  its  proceeds,  if  sold 
during  his  minority,  continues  to  be  real  estate  until  he  reaches 
full  age,  for  the  purposes  of  descent,  notwithstanding  the  fact 
that  it  may,  at  the  time  of  the  death  of  the  infant,  be  represented 
by  cash  in  bank  or  other  strictly  personal  assets.  It  is  provided 
by  statute  that  a  sale  of  real  property,  or  of  an  interest  in  real 
property,  of  an  infant  or  incompetent  person,  made  under  special 
proceedings  for  that  purpose,  pursuant  to  an  order  of  the  court, 
does  not  give  to  that  infant  or  incompetent  person  any  other  or 
greater  interest  in  the  proceeds  of  the  sale  than  he  had  in  the 

89  See  Albro  v.  Blume,  5  App.  91  Dunning  v.  Ocean  National 
Div.  309;  39  N.  Y.  Supp.  215.                   Bank,  61  N.  Y.  497. 

90  Dunning     v.     Ocean     National 
Bank,  61  N.  Y.  497. 
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property  or  interest  sold.  Those  proceeds  are  deemed  property 
of  the  same  nature  or  estate  as  the  interest  sold  until  the  infant 
arrives  at  full  age  or  the  incompetency  is  removed.®^  This  prin- 
ciple has  been  applied  to  the  proceeds  of  the  real  estate  of  an 
infant  sold  under  a  judgment  in  partition,®*  and  also  where  the 
sale  was  under  a  judgment  of  foreclosure.®* 

PEACTICB  IN    PEOCEE[DIN"G   TO    DISTEIBFTEI  SIUEPLUS. 

§  1122.  Who  may  apply  for  surplus — As  the  rule  was  originally 
framed  it  was  provided  that  "  any  defendant "  might  have  an 
order  of  reference,  etc.  Under  this  proyision  it  was  held  that 
the  complainant  must  set  up  all  of  his  claims  in  his  bill,  and 
could  not  apply  for  any  part  of  the  surplus  in  any  other  right 
than  as  holder  of  the  mortgage  foreclosed.®®  The  next  year  after 
this  decision  was  made,  and  in  order  to  obviate  inconveniences 
that  might  arise,  the  rule  was  amended  so  as  to  allow  "  any  party 
to  the  suit,"  or  any  person  not  a  party,  who  had  a  lien  on  the 
mortgaged  premises  at  the  time  of  the  sale,  to  have  an  order 
of  reference,  to  ascertain  the  priorities  of  liens.®® 

The  plaintiff  now  has  the  same  right  that  any  one  else  has 
to  procure  the  order  of  reference  and  to  assert  and  prove  a  lien 
junior  to  the  mortgage  foreclosed.®^  It  is  unnecessary,  and  in 
most  cases  it  is  improper,  for  him  to  allege  all  of  his  demands 
in  his  complaint.  If  such  demands  are  junior  to  the  mortgage 
foreclosed  and  not  alleged  in  the  compkint,  they  will  be  cut 
off  by  the  sale.®*  The  sale  cannot,  therefore,  be  made  subject 
to  them.®® 

A  subsequent  mortgagee  who  demands  in  his  answer  that  his 
mortgage  be  next  payable  from  the  surplus  and  the  answer  is 
served  upon  all  of  the  defendants  who  have  appeared  and  they 

92  Code  of  Civil  Pro.  §  2359.  95  Tower  v.  White,  10  Paige,  395. 

93  Horton  v.  McCoy,  47  N.  Y.  21.  96  Field    v.    Hawxhurst,    9    How. 

94  Sweezy  v.  Thayer,  1  Duer,  286;       Pr.  75. 

Forman  v.  Marsh,  ]  1  N.  Y.  544,  over-  97  Mutual    lua.    Co.    v.    Transch- 

ruling    Robinson    v.     McGregor,     16  nicht,  3  Abb.  N.  C.  135. 

Barb.    534,    which    extends    the    rule  98  Tower  v.  White,  10  Paige,  395; 

after  majority  until  election  by  the  Roosevelt  v.  Ellithorp,  10  Paige,  415; 

infant;   Petition  of  Thomas,  4  T.   &  Wheeler  v.  Van  Keuren,  1  Barb.  Ch. 

C.  413;  1  Hun,  475;  Denham  v.  Cor-  490;    Homeopathic   Mutual  Life  Ins. 

nell,  7  Hun,  664;  Cutting  v.  Lincoln,  Co.  v.  Sixbury,  17  Hun,  424. 

9  Abb.  N.  S.  436,  applies  the  same  99  Homeopathic  Mutual  Life  Ins. 

rule  to  a  lunatic's  property.  Co.  v.  Sixbury,  17  Hun,  424. 
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do  not  take  issue  upon  it,  is  not  entitled  to  relief  until  a  referee 
has  been  appointed,  a  sale  had  and  surplus  proceedings  taken  as 
they  may  be  other  prior  lienors  who  have  not  appeared  who  must 
also  be  served  with  the  answer.^ 

§1123.  Where  person  appointed  to  receive  service  for  an  in- 
competent.— The  duty  is  imposed  upon  a  person  appointed  to 
receive  service  of  summons  for  an  incompetent  in  an  action  to 
foreclose  a  mortgage  to  represent  him  in  proceedings  for  the 
distribution  of  a  surplus.  If  the  order  for  such  service  does 
not  in  terms  empower  him  to  so  act,  it  may  be  amended  by  the 
court  at  the  time  surplus  proceedings  are  commenced,  so  as  to 
confer  such  power  or  such  proceedings  may  be  treated  as 
new  and  independent  and  the  court  may  by  virtue  of  its  in- 
herent power  designate  the  same  or  another  person  to  appear 
and  represent  the  incompetent  therein.^ 

§  1124.  Notice  of  application  for  the  order  of  reference  should 
be  given  to  the  owner  of  the  equity  of  redemption,  to  every  party 
who  appeared  in  the  cause,  or  who  shall  have  filed  a  notice  of 
claim  with  the  clerk  previous  to  the  entry  of  the  order  of  refer- 
ence, and  also  to  any  person  having,  or  appearing  to  have,  an 
unsatisfied  lien  shown  by  the  official  searches  for  conveyances  or 
incumbrances  filed  with  the  judgment-roll.  This  notice  should 
be  served  upon  the  attorneys  for  those  who  appeared  in  the  action, 
and  also  upon  the  attorney  for  those  claimants  who  have  filed 
notices  of  claim  through  attorneys.  If  notices  of  claim  have  been 
filed  by  claimants  personally,  no  name  of  an  attorney  appearing, 
the  notice  of  application  for  the  order  may  be  served  by  putting 
the  same  into  the  post-oifice,  directed  to  the  claimant  at  his  place 
of  residence,  as  stated  in  the  notice  of  his  claim.  If  the  owner 
of  the  equity  of  redemption  has  not  appeared  by  attorney  in 
the  action,  or  if  any  apparent  claim  of  a  person  who  has  not 
appeared  by  attorney  in  the  action  appears  from  the  official 
searchers,  an  order  of  the  court  must  be  procured,  directing  the 
manner  in  which  service  shall  be  made.^ 

An  incumbrancer  pendente  lite  need  not  be  made  a  party  to 

1  Cromwell  v.  Foster,  27  Mise".  R.  808;  35  Civ.  Pro.  E.  48.  See  Code 
121;   57  N   Y    Supp.  362.     See  Code      Civ.  Pro.  §  427. 

Civ   Pro.  §  521  3  Rule  64.     See  Matter  of  Sehuess- 

2  American  Mortgage  Co.  v.  Dewey,  ler,  49  Misc.  R.  203 ;  98  N.  Y.  Supp. 
106  App.  Div.  389;   94  N.  Y.  Supp.      939. 
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the  foreclosure,  and  if  his  lien  is  not  known  to  exist,  it  is  possible 
that  the  surplus  may  be  distributed  without  notice  to  him.  But 
if  his  lien  is  "  known  to  exist,"  he  is  entitled  to  notice  of  the 
surplus  proceedings,*  and  he  will  be  protected  by  the  court.^ 

Under  this  same  rule  ®  one  who  has  filed  his  claim  between 
the  time  of  the  application  for  the  reference  and  the  entry  of 
the  order  is  entitled  to  notice  nunc  pro  tunc  of  the  application 
for  the  reference  before  the  justice  can  sign  the  order.'' 

§  1125.  Referee  should  be  sworn — The  referee,  before  proceed- 
ing to  hear  the  testimony,  should  be  sworn  faithfully  and  fairly 
to  try  the  issues,  and  to  determine  the  questions  referred  to  him, 
as  the  case  requires,  and  to  make  a  just  and  true  report  accord- 
ing to  the  best  of  his  understanding.®  But  an  omission  of  the 
oath  of  the  referee  is  not  fatal,  and  may  be  supplied.^ 

§  1126.  Certificates   and   proofs   to   be    produced The  moving 

party  should  present  to  the  referee  a  certificate  of  the  county 
treasurer  or  (in  the  city  of  New  York)  of  the  chamberlain  of 
that  city,  showing  the  amount  to  the  credit  of  the  action  as  sur- 
plus; also,  the  certificate  of  the  clerk  showing  what  notices  of 
claim  have  been  filed  up  to  the  granting  of  the  order  of  reference, 
and  what  parties  have  appeared  in  the  action,  and  what  un- 
satisfied liens  appear  upon  the  searches  on  file.  He  should  also 
show,  by  affidavit,  whether  any,  and  what  other  unsatisfied  liens 
are  known  to  him  to  exist.  And  before  the  referee  proceeds  to 
make  his  report,  he  should  ascertain  by  the  proper  certificates 
and  other  evidences,  that  the  owner  of  the  equity  of  redemption 
and  all  claimants  and  other  proper  parties  have  been  notified  to 
attend  before  him  on  the  reference.^" 

§  1127.  Testimony  must  be  signed  and  fileid. — A  reference  to  as- 
certain and  report  the  amount  due  to  any  party  which  is  a  lien 
upon  surplus   moneys,   is  within  rule   30,   which  provides  that 

4  Rule  64.  ings  Institution  v.   Smith,   100  App. 

5  Cook   V.   Mancius,   5   Johns.   Ch.  Div.  460;  91  N.  Y.  Supp.  446. 
89.  8  Code  of  Civ.  Pro.  §  1016. 

6  Rule  64.  9  Code  of  Civ.  Pro.  §  721. 

7  Schieck  v.  Donohue,  44  Misc.  10  Rules  61,  64.  Hulbert  v.  Me- 
E.  425;   90  N.  Y.  Supp.  36.  Kay,  8  Paige,  651;   Franklin  v.  Van 

As  to  opening  default  of  junior  Cott,  11  Paige,  129;  Van  Voast  v. 
lienor  after  notice.     See  Irving  Sav-      Gushing,  32  App.  Div.  116;  52  N.  Y. 

Supp.  934. 
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"  in  references  other  than  for  the  trial  of  the  issues  in  an  action, 
or  for  computing  the  amount  due  in  foreclosure  cases,  the  testi- 
mony of  the  witnesses  shall  be  signed  by  them,  the  report  of  the 
referee  shall  be  filed  with  the  testimony,  and  a  note  of  the  day  of 
the  filing  shall  be  entered  by  the  clerk  i  in  the  proper  book,  under 
the  title  of  the  cause  or  proceeding." 

When  the  witnesses  fail  to  sign  the  testimony,  the  proper 
remedy  is  by  a  motion,  and  no  exception  to  the  report  on  that 
ground  will  be  available.  ^^ 

§  1128.  Duty  of  referee — The  order  of  reference  directs  the 
referee  not  only  to  inquire  and  report  as  to  the  amount  due  to 
the  parties  obtaining  the  reference,  but  also  as  to  the  lien  of  any 
other  person  on  the  surplus  moneys.  The  l-eferee,  therefore, 
should  ascertain  the  whole  amount  of  such  surplus  moneys  by 
the  certificate  of  the  county  treasurer  or  city  chamberlaiii,  as 
the  case  may  be;  and  if  the  incumbrance  of  the  party  obtain- 
ing the  reference  and  entitled  to  priority  is  not  large  enough  to  ex- 
haust the  whole  surplus  moneys,  the  referee  must  go  further 
and  ascertain  who  is  entitled  to  the  residue  of  such  surplus,  so 
that  upon  the  coming  in  of  the  report  an  order  may  be  made 
to  dispose  of  the  whole  surplus  fund.  Prima  facie  the  mortgagor, 
or  those  who  are  stated  in  the  complaint  to  be  his  heirs  _or 
devisees  or  grantees,  if  he  is  dead,  or  has  sold  the  property,  are 
entitled  to  the  surplus.  And  if  no  one  attends  before  the  referee 
and  produces  evidence  of  a  better  right,  and  there  is  no  evi- 
dence before  him  that  the  person  prima  facie  entitled  has  parted 
with  his  interest,  the  referee  should  report  that  the  residue  of 
such  surplus  belongs  to  the  mortgagor  or  to  the  person  prima  facie 
entitled  to  it.^^ 

It  is  the  duty  of  the  referee  to  embody  in  his  report  all  the 
facts  found  by  him,  including  those  found  at  the  request  of  a 
party  to  the  proceedings.^^ 

§  1129.  Rights  of  claimant. — An  incumbrancer  who  has  neg- 
lected to  file  a  notice  of  his  claim  may  go  before  the  referee, 
pending  the  reference,  and  file  his  claim  with  him,  and  he  will 

11  Nat.  State  Bank  v.  Hibbard,  45  Day  v.  Town  of  New  Lots,  11  N.  Y. 
How.  Pr.  281.  St.  Rep.  361. 

12  Per  Walworth,  Ch.,  in  Frank-  13  Bigelow  v.  Doying,  36  N.  Y.  St. 
lin  V.  Van  Cott,  11  Paige,  129.     See  Eep.  636. 
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then  be  entitled  to  be  beard  upon  the  reference  upon  such  equi- 
table terms  as  to  costs  as  the  referee  shall  direct.'*  A  claimant 
may  not,  pending  a  reference  to  ascertain  the  rights  of  all  per- 
sons to  the  surplus  fund,  maintain  an  independent  proceeding  by 
a  new  petition.-'® 

§  1130.  The  report  of  the  referee  should  show  upon  its  face 
that  the  persons  entitled  to  be  summoned  to  attend  the  reference, 
either  attended  or  had  due  notice  to  attend,  and  also  who  is  en- 
titled to  the  residue  of  the  surplus  beyond  the  amount  due  to 
the  applicants  upon  the  order  of  reference.'^  If  any  persons 
have  appeared  upon  the  reference,  so  as  to  entitle  them  to  file 
exceptions  to  the  report,  a  notice  of  the  filing  of  such  report  must 
be  served  upon  them,  and  their  exceptions  must  be  filed  within 
eight  days  thereafter,  or  the  report  will  stand  confirmed.'''  No 
order  of  distribution  should  be  made  until  the  time  for  filing 
exceptions  has  expired.'* 

§  1131.  Confirming  report — The  court  at  Special  Term  has  ample 
power  to  confirm,  set  aside,  or  refer  back  the  report;  but  it  is 
not  authorized  to  make  new  findings,  or  to  modify  those  made 
by  the  referee.  It  is  the  right  of  each  party  to  have  all  of  the 
facts  found  by  the  referee  who  saw  the  witnesses  and  heard  their 
testimony.'^ 

Notice  of  an  application  to  confirm  the  report  should  be  given 
to  all  who  appeared  in  the  foreclosure  action  or  who  filed  a 
notice  of  claim  to  the  surplus.^" 

Upon  confirmation,  the  report  of  the  referee  becomes  a  valid 
and  binding  judgment,  from  which  either  party  may,  it  seems, 
appeal.*' 

Where  an  order  of  the  Special  Term  confirming  the  report 
has  been  reversed  by  the  Appellate  Division,  the  Court  of  Appeals 
may  upon  appeal  from  the  order  of  reversal,  modify  such  order.^* 

14  Hulbert  v.  McKay,  8  Paige,  651.  Savings    Institution    v.    Smith,    100 

15  De  Ruyter  v.   The  Trustees  of  App.  Div.  460;  91  N.  Y.  Supp.  446. 
St.  Peter's  Church,  2  Barb.  Ch.  555.  20  Van  Voast  v.  Gushing,  32  App. 

16  Franklin  v.  Van  Cott,  11  Paige,  Div.  116;  52  N.  Y.  Supp.  934. 

129.  21  McEoberts    v.    Pooley,    12    Civ. 

17  Rule  30.  Pro.  Eep.  140;  5  N.  Y.  St.  Rep.  830. 

18  Franklin  v.  Van  Cott,  11  Paige,  See  Rutherford  Realty  Co.  v.  Cook, 
129.  198  N.  Y.  29;  90  N.  E.  1112. 

19  Mutual  Life  Ins.  Co.  v.  An-  22  Wendt  v.  Walsh,  164  N.  Y.  154; 
thony,  23  W.  Dig.  427.     See  Irving  58  N.  E.  2. 
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§  1132.  Costs. — The  expenses  of  the  proceeding  may  be  directed 
to  be  paid  from  the  fund,^^  but  motion  costs  are  all  that  can 
properly  be  awarded  to  the  successful  party  in  proceedings  to 
obtain  surplus  after  a  sale  under  a  judgment  of  foreclosure;^* 
no  trial  fee  can  be  granted,^^  nor  can  any  extra  allowance  be 
made.^" 

Ordinarily  the  costs  of  the  proceeding  are  chargeable  on  the 
fund ;  but  where  the  facts  are  such  as  to  make  another  rule  more 
equitable,  they  may  be  charged  upon  a  party  individually,^''  and 
the  exercise  of  the  court's  discretion  in  regard  to  this  is  not  re- 
viewable in  the  Court  of  Appeals.^* 


Compare  Mutual  Life  Ins.  Co.  v. 
Anthony,  105  N.  Y.  57;  UN.  E.  281, 
holding  that  an  order  of  the  General 
Term  reversing  an  order  of  confirma- 
tion by  the  Special  Term  is  not  re- 
viewable in  the  Court  of  Appeals. 

23  Oppenheimer  v.  Walke,  3  Hun, 
30. 

24  McDermott  v.  Hennesy,  9  Hun, 
59;  Elwell  v.  Eobbins,  43  How.  Pr. 
108;  N.  Y.  Life  Ins.  Co.  v.  Vander- 
bilt,  12  Abb.  458;  American  Mort- 
gage Co.  V.  Butler,  36  Misc.  R.  253; 
73  N.  Y.  Supp.  334. 

25  Dudgeon  v.  Smith,  23  W.  Dig. 
400;   Matter  of  Gibbs,  58  How.  Pr. 


502 ;  German  Savings  Bank  v.  Sharer, 
25  Hun,  409. 

26  German  Savings  Bank  v.  Sharer, 
25  Hun,  409;  Syracuse  Savings  Bank 
v.  Stokes,  71  Misc.  R.  508;  130  N.  Y. 
Supp.  596. 

27Lawton  v.  Sager,  11  Barb.  349; 
Bevier  v.  Schoonmaker,  29  How.  Pr. 
411,  422;  Fosdick  v.  Lyons,  38  App. 
Div.  609;  56  N.  Y.  Supp.  942; 
Hyman  v.  HauflT,  2  Misc.  E.  388;  21 
N.  Y.  Supp.  984;  50  N.  Y.  St.  Eep. 
603,  afa'd  138  N.  Y.  48;  33  N.  E. 
735. 

28  Hyman  v.  Hauff,  138  N.  Y.  48; 
33  N.  E.  735. 
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STEICT    FOEECLOSTJEE. 

§  1133.  Common  remedy  in  England — The  doctrine  of  the 
equity  of  redemption,  as  established  in  England,  amounted  to  but 
little  more  than  that  it  -was  not  competent  for  parties  by  their 
contracts,  to  fix  a  time  when  an  estate  would  be  forfeited  for 
non-payment  of  a  debt,  and  that  the  Court  of  Chancery  would 
always  enlarge  the  time  for  performance  of  the  condition,  so  that 
the  debtor  might  not  be  taken  by  surprise,  or  be  without  op- 
portunity to  protect  himself.  The  mortgagee  was  allowed  the 
possession  of  the  premises,  being  accountable  for  the  rents,  but  it 
was  not  thought  to  be  just  that  he  should  be  subject  to  a  per^ 
petual  account,  or  be  converted  into  a  perpetual  bailiff,  but  that, 
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after  a  fair  and  reasonable  time  give  to  the  mortgagor  to  discharge 
the  debt,  he  should  lose  his  equity,  or  in  other  words,  be  fore- 
closed of  his  right  of  redemption.^  This  is  what  is  known  as 
strict  foreclosure;  it  is  the  common  remedy  of  a  mortgagee  in 
England,^  though  a  sale  will  be  ordered  there  in  some  special 
cases ;  *  and  it  is  believed  still  to  be  the  approved  method  of  fore- 
closure in  some  of  our  States.* 

§  1134.  Regarded  as  a  severe  remedy. — A  strict  foreclosure  has 
been  regarded  as  a  severe  remedy,  since  it  transfers  the  absolute 
title  without  any  sale,  no  matter  what  the  value  of  the  premises.® 
This  may  be  a  question  of  opinion  fairly  open  to  discussion.  In 
populous  cities,  where  property  can  generally  be  sold  at  public 
auction  for  nearly  its  value,  the  sale  of  a  debtor's  property  is  a 
simple  way  of  determining  the  rights  of  the  parties ;  but  in  coun- 
try districts,  where  a  sale  at  public  auction  almost  necessarily 
involves  a  sacrifice,  there  are  humane  considerations  in  favor 
of  a  remedy  which  leaves  it  to  the  debtor  to  sell  his  property  as 
he  thinks  best,  and  gives  him  an  opportunity  to  find  a  customer 
for  his  equity,  who  will  be  able  to  discharge  the  incumbrance. 

§  1135.  Rarely  allowed  in  this  State — The  practice  in  this 
State  has  been  to  sell  and  not  to  foreclose,^  and  the  provision 
of  the 'Revised  Statutes,  which  enacted  that  the  court  shall  have 
power  to  decree  a  sale  of  the  mortgaged  premises,  was  merely 
declaratory  of  the  law  as  it  stood  prior  to  their  enactment.'' 
Strict  foreclosure  should  be  resorted  to  only  in  extreme  cases.* 
It  has  rarely  been  pursued  or  allowed  in  this  State,  except  in 
cases  where  a  foreclosure  in  the  common  form  has  once  been  had 
and  the  premises  sold,  but  some  judgment  creditor  or  person 
similarly  situated,  not  having  been  made  a  party,  has  a  right 
to  redeem.  As  to  him,  a  strict  foreclosure  has  been  held  to  be 
proper.*     So,  too,  where  property  has  been  sold  under  a  judg- 

1  Coote  on  Morts.  510.  Duff,  43  N.  Y.  469.     See  also  opinion 

2  Fisher  on  Morts.  pp.  1,  2.  of  Jones,  Ch.,  in  Lansing  v.  Goelet, 

3  15  &  16  Vict.,  c.  86,  §  48.  9  Cow.  352. 

4  Hitchcock  v.  U.  S.  Bank  of  6  Mills  v.  Dennis,  3  Johns.  Ch.  367. 
Penn.,  7  Ala.  386;  Goodenow  v.  7  2  E.  S.  191,  §  151;  Bolles  v. 
Ewer,  16  Cal.  461;  Palmer  v.  Mead,  Duff,  43  N".  Y.  469. 

7  Conn.  149;  Paris  v.  Hulett,  26  Vt.  8  Denton   v.   Ontario   County   Nat. 

308;    Sage   v.   McLaughlin,    34   Wis.  Bank,  150  N.  Y.  126;  44  N.  E.  781. 

550.  9  Bolles  v.  Duff,  43  N. .  Y.  469 ;   10 

5  Per  Peckham,  J.,   in   Bolles   v.  Abb.  N.  S.  399;   41  How.  Pr.  355; 
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ment  of  foreclosure,  a  strict  foreclosure  has  been  determined  to  be 
proper  if  there  is  any  doubt  as  to  the  jurisdiction  of  the  court 
which  ordered  the  sale,  or  as  to  the  regularity  of  the  proceed- 
ings.^" 

The  preference  of  our  courts  for  a  sale  rather  than  a  fore- 
closure is  illustrated  by  the  fact  that,  even  where  the  action  was 
brought  to  have  a  deed  declared  to  be  a  mortgage,  the  court  held 
that  a  sale  should  be  directed  rather  than  a  redemption  in  a 
limited  time.^^ 

The  wording  of  section  102.6  of  the  Code  raises  a  doubt  as 
to  whether  strict  foreclosure  could  now  be  allowed  in  any  cir- 
cumstances. 

§  1136.  lands  outside  the  State — ^When  the  parties  are  within 
the  jurisdiction  of  the  courts  of  this  State,  and  process  is  per- 
sonally served  upon  them  here,  an  action  may  be  maintained  for 
the  strict  foreclosure  of  land  situated  in  another  State.  The 
court  cannot  act  upon  the  land  directly,  but  acts  upon  the  con- 
science of  the  persons  here.  This  relief  was  granted  in  a  case 
where  the  mortgage  was  in  form  an  absolute  deed,  and  the  prop- 
erty was  situated  in  Illinois.  ^^ 

§  1137.  Infants — It  was  the  ancient  and  settled  practice  of 
the  Court  of  Chancery,  that  no  decree  should  be  made  against 
an  infant  without  giving  him  a  day  in  court  after  he  came  of 
age.  In  the  case  of  a  strict  foreclosure  of  a  mortgage,  it  was 
usual  to  allow  him  to  show  cause  why  the  decree  should  not  bind 
him,  but  this  did  not  permit  him  to  unravel  the  accounts  or  to 
redeem  the  mortgage,  and  he  was  only  entitled  to  show  error  in 
the  decree.  Since  there  can  be  no  question  as  to  the  power  of 
the  court  to  order  a  sale,  such  a  proceeding  is  ordinarily  prefer- 
able when  an  infant  is  concerned.  ^^ 

§  1138.  Strict    foreclosure    to    remedy    defective    foreclosure 

Where  a  mortgage  has  been  foreclosed,  and  the  property  has  been 

Benedict    v.    Oilman,    4    Paige,    58;  10  Kendall  v.  Treadwell,  14  How. 

Kendall   v.   Treadwell,    14   How.   Pr.  Pr.  165. 

165;  Blanco  v.  Foote,  32  Barb.  535;  11  Smidt  v.  Jackson,  11  Hun,  361. 

Ross    V.    Boardman,    22    Hun,    527;  12  House    v.    Lockwood,    40    Hun, 

Franklyn  v.   Hayward,  61   How.   Pr.  532;  1  N.  Y.  S.  Eeptr.  196;  2  Story 

43.     See    also    Shaw    v.    Heisey,    48  Eq.  Jur.  §§  1291,  1292. 

Iowa,  468.  13  Mills  v.  Dennis,  3  Johns.  Ch. 

367. 
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sold  thereunder,  tlie  purchaser  stands  as  the  assignee  of  the  mort- 
gage, and  he  also  holds  the  rights  of  the  owner  of  the  equity  of 
redemption,  and  of  all  other  persons  who  have  been  made  parties 
to  the  action.  "^^  If  the  holder  of  a  subsequent  incumbrance  is 
not  made  a  party,  he  will  still  retain  the  right  to  redeem  from 
the  mortgage,  but  the  purchaser  will  also,  as  the  assignee  of  the 
owner  of  the  equity  of  redemption,  have  the  right  to  redeem  from 
him.  In  such  a  case  it  will  be  the  right  of  the  purchaser  either 
to  redeem  from  the  subsequent  incumbrancer,  or  to  compel  the 
subsequent  incumbrancer  to  redeem  from  him.^^ 

If  the  amount  of  the  subsequent  lien  is  ascertained  and  ad- 
mitted, it  will  not,  in  general,  be  difficult  for  the  purchaser  to 
determine  what  is  his  proper  course;  but  if  its  amount  is  un- 
liquidated, or  if  it  is  claimed  to  be  paid,  the  course  of  procedure 
will  be  more  complex.  It  is  believed  that,  in  such  a  contingency, 
it  would  be  proper  to  commence  an  action  in  the  nature  of  a  suit 
in  equity  for  the  purpose  of  removing  such  lien  as  a  cloud  upon 
the  plaintiff's  title;  or,  if  the  lien  is  adjudged  to  be  valid  for 
any  amount,  to  have  an  account  taken  and  the  amount  ascer- 
tained. 

A  sale  of  the  premises  to  adjust  the  equities  of  the  parties 
would,  in  all  cases,  be  permissible,^®  or,  if  it  was  thought  more 
convenient,  the  junior  lienor  might  be  compelled  either  to  re- 
deem by  paying  the  amount  due  upon  the  original  prior  mort- 
gage, exclusive  of  the  costs  of  the  defective  foreclosure,  but  with 
the  costs  of  the  action,  within  a  certain  time,  or  in  default  thereof 
to  stand  foreclosed.  The  judgment  would  also  provide  that  the 
plaintiff  might  redeem  from  the  defendant,  in  respect  both  to 
the  moneys  paid  by  him  and  also  to  his  own  lien,  or  in  default 
thereof  that  the  purchaser  be  foreclosed.  This  was  the  practice 
in  chancery,  where  a  first  mortgagee  filed  a  bill  against  the  second 
mortgagee  and  the  mortgagor. '^'^ 

Where  a  subsequent  mortgagee  was  not  made  a  party  to  a 
foreclosure  action   in   which   the  premises   were  purchased  by 

14  Robinson  v.  Ryan,  25  N.  Y.  16Franklyn  v.  Hayward,  61  How. 
320;   Jackson  v.  Bowen,  7   Cow.   13;       Pr.  43. 

Winslow  V.  Clark,  47  N.  Y.  261.  17  2  Barb.  Ch.  Pr.  189;  Salmon  v. 

15  Salmon  v.  Allen,  11  Hun,  29.  Allen,  11  Hun,  29.  See  also  Parker 
See  also  Parker  v.  Child,  25  N.  J.  Eq.      v.  Child,  25  N.  J.  Eq.  41, 

41. 
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the  plaintiff,  the  latter,  in  order  to  obtain  relief  by  way  of  an 
action  for  strict  foreclosure  must  show  not  only  that  he  purchased 
in  good  faith  in  reliance  upon  the  regularity  and  sufficiency  of  the 
proceedings  but  also  that  the  subsequent  lienor  had  knowledge  of 
the  sale  and  permitted  the  purchaser  to  make  the  purchase  with- 
out disclosing  the  existence  of  his  incumbrance,  or  calling  at- 
tention to  the  defect  in  the  proceedings.'® 

§  1139.  Parties  to  action — An  action  for  a  strict  foreclosure  is 
in  the  nature  of  a  suit  in  equity,  and  the  parties  are  the  same 
as  would  be  necessary  in  an  action  for  an  enforcement  of  the 
mortgage  by  a  sale,  with  the  exception  that  it  will  not  be  neces- 
sary to  join  the  mortgagor  or  any  other  parties  whose  rights,  by 
previous  proceedings,  had  become  vested  in  the  plaintiff.  ^^ 

§  1140.  Judgment — The  judgment  recovered,  is  that  the  per- 
son entitled  to  redeem  do  so  within  a  certain  specified  time,  or  in 
default  of  such  redemption,  that  the  title  vest  absolutely  in  the 
plaintiff.^"  The  time  usually  specified  in  decrees  of  foreclosure 
in  chancery  was  six  months,  though  the  time  was  entirely  within 
the  discretion  of  the  court,  and  in  proper  cases  it  was  usual  to 
enlarge  the  time,  upon  motion  and  upon  terms.^' 

The  title  does  not  pass  to  the  plaintiff  on  a  strict  foreclosure, 
until  a  final  order  is  obtained  after  the  expiration  of  the  time 
allowed  to  redeem.  Until  that  order  is  obtained,  the  records 
of  the  court  do  not  show  which  party  has  finally  obtained  the 
judgment  or  who  is  the  owner  of  the  land,  and  the  person  de- 
siring to  redeem  may  apply  to  have  the  time  to  pay  the  amount 
decreed  to  be  due,  extended.  ^^ 

An  action  of  strict  foreclosure  is  the  direct  converse  of  an 
action  to  redeem.  In  the  one  the  judgment  requires  that  the 
defendant  redeem  within  a  certain  time  or  lose  his  rights,  and  in 
the  other  it  directs  that  the  plaintiff  may  redeem  within  a  cer- 
tain time,  and  that  if  he  fails  to  do  so  he  loses  his  rights.  If 
the  plaintiff  in  an  action  for  redempton  fails  to  redeem  within 

ISMoulton  V.  Cornish,  138  N.  Y.  dall  v.  Treadwell,   14  How.  Pr.   165; 

133;  33  N.  E.  842.  5  Abb.  16. 

19  Benedict  v.  Gilman,  4  Paige,  21  Perine  v.  Dunn,  4  Johns.  Ch. 
58.  140;   McKinstry  v.  Merwin,  3  Johns. 

20  See  the  form  of  complaint  and  Ch.   466;    Bolles   v.    Duff,   43   N.   Y. 
judgment   in   a   case   in   which  there  ■    22  Bolles  v.  Duff,  43  N.  Y.  469. 
were  many  conflicting  equities:  Ken-  469. 
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the  time  appointed,  the  dismissal  of  his  complaint  as  the  con- 
sequence of  such  failure,  operates  as  a  strict  foreclosure.^*  In 
the  case  of  an  action  for  a  strict  foreclosure,  it  was  a  common 
thing  to  extend  the  time  for  redemption,  hut  in  actions  to  redeem 
the  rule  was  more  strict  in  requiring  the  person  seeking  redemp- 
tion to  do  so  within  the  time  appointed.^* 

If  the  value  of  the  land  be  equal  to  the  debt,  the  debt  will  be 
extinguished  by  a  strict  foreclosure,^"  but  otherwise  it  will  be  re- 
duced to  the  extent  of  the  value  of  the  land,  to  be  ascertained  in 
an  action  at  law  upon  the  obligation  of  the  debtor.^® 

ACTION   AT   LAW  ON  DEBT. 

§  1141.  May  he  maintained. — A  mortgage  is  a  mere  security  for 
a  debt,  and  an  action  for  the  debt  may  be  maintained  in  all  re- 
spects as  if  no  mortgage  accompanied  it.*''  A  judgment  at  law 
upon  the  debt  without  satisfaction,  will  not  be  a  bar  to  a  sub- 
sequent foreclosure  of  the  mortgage,  and  it  will  not  affect  the 
validity  of  the  mortgage  in  any  way.** 

A  judgment  on  a  bond  secured  by  mortgage,  upon  which  an 
execution  has  been  returned  unsatisfied,  will  serve  as  a  founda- 
tion for  a  creditor's  bill  against  a  judgment  debtor  to  reach  any 
property,  other  than  that  covered  by  the  mortgage,  which  has  been 
fraudulently  transferred  by  the  judgment  debtor.*^ 

§  1142.  After  conveyance  with  covenant  against  mortgagee 

Where  a  mortgagor  conveyed  the  mortgaged  estate  to  a  third  per- 
son for  a  full  consideration  and  without  naming  the  mortgage, 
and  the  owner  of  the  mortgage  purchased  and  took  a  conveyance 
of  the  land,  and  brought  an  action  on  the  bond,  it  was  held  that  he 
could  recover  without  setting  up  the  special  equities.  If  the 
mortgagor  urged  that  the  mortgagee  owned  the  estate  charged  with 

23  Ferine  v.  Dunn,  4  Johns.  Ch.  Leg.  Obs.  75.  See  also  Marston  v. 
140;   Beach  v.  Cooke,  28  N.  Y.  535;       Marston,  45  Me.  412. 

Bolles  V.  Duflf,  43  N.  Y.  474;  Hansard  27  Allen  v.  Dermott,  80  Mo.  56. 

V.  Hardy,  18  Vea.  460;  Wood  v.  Surr,  28  Gillette  v.   Smith,   18  Hun,   10. 

19  Beav.  551.  See  also  Jenkinson  v.  Ewing,  17  Ind. 

24  Brinckerhoff  v.  Lansing,  4  505;  Jewitt  v.  Hamlin,  68  Me.  172; 
Johns.  Ch.  65;  Ferine  v.  Dunn,  4  Jordan  v.  Smith,  30  Iowa,  499;  Al- 
Johns.  Ch.  140;  Fisher  on  Morts.  606.  len  v.  Dermott,  80  Mo.  56;  Thornton 

25  Morgan  v.  Plumb,  9  Wend.  287.  v.  Figg,  24  Mo.  249 ;   Hale  v.  Rider, 

26  Spencer    v.    Harford,    4    Wend.  59  Mass.   (5  Cush.)   231. 

381 ;   De  Grant  v.  Graham,   1  N.  Y.  29  Falmer  v.  Foote,  7  Paige,  437. 
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the  debt,  the  facts  could  then  be  shown  from  which  it  would 
appear  that  the  conduct  of  the  mortgagor  made  it  equitable  that 
he  should  pay  the  debt  personally.*" 

§  1143.  Mortgaged  property  cannot  be  sold  under  execution  for 

mortgage  debt The  fact  that  a  debt  is  secured  by  a  specific  lien 

upon  a  portion  of  the  property  of  the  debtor,  can  furnish  no 
reason  why  a  judgment  upon  it  should  not  be  enforceable  against 
the  remainder  of  his  estate.^^  It  is  provided  by  statute,  how- 
ever, that  the  judgment  debtor's  equity  of  redemption  in  real 
estate,  mortgaged  shall  not  be  sold  by  virtue  of  an  execution 
issued  upon  a  judgment  recovered  for  the  mortgage  debt  or  any 
part  thereof,*^  and  prior  to  the  passage  of  this  statute  it  was 
said  by  Chancellor  Keistt^  that  the  mortgagor  ought  to  proceed 
directly  on  the  mortgage,  or  else  seek  other  property  to  obtain 
satisfaction  for  his  debt.** 

Where  an  execution  against  property  is  issued  upon  a  judgment 
recovered  for  the  whole  or  any  part  of  the  mortgage  debt  to 
the  county  where  the  mortgaged  property  is  situated,  the  attorney 
or  other  person  who  subscribes  it  must  indorse  thereupon  a  di- 
rection to  the  sheriff  not  to  levy  it  upon  the  mortgaged  property 
or  any  part  thereof.  The  direction  must  briefly  describe  the 
mortgaged  property  and  refer  to  the  book  and  page  where  the  mort- 
gage is  recorded.  If  the  execution  is  not  collected  out  of  the 
other  property  of  the  judgment  debtor,  the  sheriff  must  return 
it  wholly  or  partly  unsatisfied,  as  the  case  requires.** 

§  1144.  Effect  of  judgment  at  law  on  right  to  foreclose. — The 

complaint  in  an  action  to  foreclose  a  mortgage  upon  real  property 
must  state  whether  any  other  action  has  been  brought  to  recover 
any  part  of  the  mortgage  debt,  and,  if  so,  whether  any  part 
thereof  has  been  collected.*^     If  a  judgment  has  been  obtained 

30  Wadsworth  v.  Lyon,  93  N.  Y.  The  plaintiff  is  not  required  to 
201 ;  45  Am.  E.  190.  prove   as   an   affirmative  fact   on   an 

31  Roosevelt  v.  Carpenter,  28  Barb.  inquest  taken  by  default  tha.t  no 
426.  See  also  Simpson  v.  Simpson,  other  action  has  been  brought  to  re- 
93  N.  C.  373;  Camp  v.  Coxe,  1  Dev.  cover  any  part  of  the  mortgage  debt. 
&  Bat.  52.  For  the  allegation  is  required  by  the 

32  Code  of  Civ.  Pro.  §  1432;  2  E.  Code  merely  for  the  information  of 
S.  368,  §  31.  the     court.     Eiesgo     v.      Glengariflfe 

33Tice  v.  Annin,  2  Johns.  Ch.  130.      Eealty  Co.,   116   App.  Div.   414;    101 

34  Code  of  Civ.  Pro.  §  1433.  N.  Y.  Supp.  832;  38  Civ.  Pro.  E.  407, 

35  Code  of  Civ.  Pro.  §  1629.  affi'd  194  N.  Y.  600;  88  N.  E.  1130. 
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in  an  action  at  law,  no  proceedings  can  be  taken  upon  the  mort- 
gage until  the  remedy  of  the  plaintiff  upon  the  judgment  is  ex- 
hausted,^^ and  this  is  true  even  if  the  judgment  taken  was  against 
a  third  party  who  had  given  additional  security.*^ 

If  the  fact  of  the  recovery  of  such  judgment  appears  upon 
the  face  of  the  complaint,  the  court  cannot  make  a  decree  of 
foreclosure  until  the  execution  has  been  returned  unsatisfied,  even 
if  the  defendant  has  made  default.*^  If  the  objection  does  not 
appear  upon  the  face  of  the  complaint  and  the  plaintiff  has  falsely 
alleged  that  no  proceedings  at  law  have  been  had,  the  defendant 
may  plead  the  recovery  of  such  judgment  in  bar  of  the  foreclosure 
suit.^^  So,  where  the  plaintiff  in  a  bill  for  the  foreclosure  of  a 
mortgage  stated  that  no  proceedings  had  been  had  at  law  to  re- 
cover the  amount  due  on  the  bond  and  mortgage,  and  the  de- 
fendants pleaded  a  judgment  which  the  plaintiff  held  against 
them,  as  being  for  part  of  the  debt  secured  by  the  bond  and 
mortgage  in  suit,  and  the  testimony  sustained  the  plea,  it  was 
decided  that  it  was  a  fatal  objection  to  such  bill  and  it  was  dis- 
missed with  liberty  to  the  plaintiff  to  amend  if  he  had  exhausted 
his  remedy  at  law,  upon  the  judgment.*"  An  answer  alleging 
the  judgment  need  not  allege  a  failure  to  collect  upon  execution, 
since  the  plaintiff  cannot,  by  a  false  averment  in  his  complaint 
that  no  judgment  has  been  recovered  for  the  mortgage  debt,  cast 
the  burden  upon  the  defendant  of  alleging  and  proving  that  the 
remedy  at  law  has  not  been  exhausted  by  the  return  of  an  exe- 
cution unsatisfied.*^ 

§  1145.  Exhausting  remedy  on  prior  judgment. — The  provision 
of  the  Code  that  "  where  final  judgment  for  the  plaintiff  has 
been  rendered  in  an  action  to  recover  any  part  of  the  mort 


The   complaint   is   not   demurrable  36  Code  of  Civ.  Pro.  §  1630.     See 

although  the  pleader  has  not  used  the  following  section, 

precise    language    of    §    1629    of    the  37  Pattison    v.    Powers,    4    Paige, 

Code  of  Civ.  Pro.     Bottom  v.  Cham-  549. 

berlain,  21  Miae.   R.   556;    47   N.  Y.  38  The  North  River  Bank  v.  Rog- 

Supp.  733.  ers,  8  Paige,  648. 

A  complaint  is  sufficient  which  al-  39  Shufelt  v.  Shufelt,  9  Paige, 
leged  "that  no  other  action  has  been  137;  Grosvenor  v.  Day,  Clarke,  109. 
had  for  the  recovery  of  the  said  sum  40  Lovett  v.  The  German  Re- 
secured  by  the  said  bond  and  mort-  formed  Church,  12  Barb.  67. 
gage."  Sehieck  v.  Donohue,  77  App.  41  North  River  Bank  v.  Rogers,  8 
Div.  321;  79  N.  Y.  Supp.  233.  Paige,    648;     Shufelt    v.    Shufelt,    9 

Paige,  137. 
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debt,  an  action  shall  not  be  commenced  or  maintained  to  fore 
close  tbe  mortgage  unless  an  execution  .  .  .  has  been  returned 
■wholly  or  partly  unsatisfied  "  *^  has  been  held  to  apply  to  a  judg- 
ment by  confession.** 

While  under  this  section  a  judgment  which  would  prerent  an 
action  to  foreclose  a  mortgage  must  have  been  obtained  on  ac- 
count of  the  mortgage  debt  or  some  part  thereof,  it  need  not  have 
been  recovered  on  the  bond  and  mortgage  or  against  the  mort- 
gagor.** 

This  section  of  the  Code,  however,  has  been  held  not  to  pre- 
vent one  who  has  filed  a  notice  of  claims  to  surplus  moneys  aris- 
ing upon  foreclosure  of  a  prior  mortgage  and  who  is  a  party 
to  proceedings  for  a  distribution  of  such  surplus,  from  bringing, 
without  leave  of  court,  an  action  to  recover  the  debt  secured  by 
the  mortgage.*^ 

§  1146.  Effect  of  judgment  as  an  estoppel ^After  a  judgment 

at  law  upon  the  bond  establishing  its  validity,  the  defendant  can- 
not in  an  action  to  foreclose  the  mortgage  contest  his  liability.*® 


42  Code  Civ.  Pro.  §  1630. 

By  the  statute  prior  to  the  Code 
it  was  provided  that  "  If  it  appear 
that  any  judgment  has  been  obtained 
in  a  suit  at  law  for  the  moneys  de- 
manded by  such  bill  or  any  part 
thereof,  no  proceedings  shall  be  had 
in  such  case  unless  to  an  execution 
against  the  property  of  the  defend- 
ant .  .  .  the  sheriff  shall  have  re- 
turned that  the  said  execution  is  un- 
satisfied."    2  E.  S.  §  156,  p.  192. 

The  object  of  this  provision  is  to 
shield  the  mortgagor  from  the  ex- 
pense and  annoyance  of  two  inde- 
pendent actions  at  the  same  time 
with  reference  to  the  same  debt. 
Eeichert  v.  Stillwell,  172  N.  Y.  83; 
64  N.  E.  790,  affi'g  57  App.  Div.  480 ; 
67  N.  Y.  Supp.  1062,  per  Vann,  J., 
who  further  said:  "This  is  the  pol- 
icy of  the  law  in  statutory  foreclos- 
ures and  was  the  policy  of  the  Re- 
vised Statutes  relating  to  foreclosures 
by  action,  prior  to  the  enactment  of 
the  Code  (2  R.  S.  191,  §  156,  id. 
544,  §  1).    In  other  words  only  one 


action  is  permitted  at  the  same  time, 
except  as  the  statute  provides,  for  it 
forbids  a  suit  in  equity  to  foreclose 
the  mortgage  until  the  remedy  at  law 
on  the  bond,  if  resorted  to,  has  been 
exhausted,  and  an  action  at  law  on 
the  bond,  while  a,  suit  in  equity  to 
foreclose  the  mortgage  is  pending, 
without  leave  of  the  court."  See  also 
Siiydam  v.  Bartle,  9  Paige  Ch.  294. 

43  Guilford  v.  Crandall,  69  Hun, 
414;  23  N.  Y.  Supp.  465,  in  which 
it  was  declared  that  the  provision  of 
the  Revised  Statutes  which  was  sim- 
ilar to  §  1630  was  held  to  prevent  a 
foreclosure  of  a  mortgage  where  a 
judgment  by  confession  had  been  ob- 
tained for  a  part  of  the  mortgage 
debt,  citing  Pattison  v.  Powers,  4 
Paige's  Ch.  549;  Lovett  v.  The  Ger- 
man Reformed  Church,   12  Barb.  67. 

44  Guilford  v.  Crandall,  69  Hun, 
414;  23  N.  Y.  Supp.  465. 

45Wyckoff  v.  Devlin,  12  Daly, 
144. 

46  Hosford  v.  Nichols,  1  Paige, 
220. 
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The  same  principle  would  preclude  a  defendant  in  an  action  to 
foreclose,  in  which  final  judgment  was  rendered  against  him, 
from  litigating  the  same  questions  in  an  action  upon  the  debt; 
but  to  have  this  effect  the  judgment  of  foreclosure  must  be  both 
final  and  operative,  and  the  rule  was  held  not  to  apply  where 
the  action  to  foreclose  was  discontinued  after  judgment,  but  be- 
fore sale.*'' 

Where,  in  an  action  to  foreclose,  a  personal  judgment  was  de- 
manded, but  the  judgment  did  not  contain  any  provision  as  to 
personal  liability,  this  was  held  to  be  an  adjudication  against  the 
plaintiff  which  would  defeat  a  subsequent  action  for  the  defi- 
ciency.** 

§  1147.  Action  on  guaranty. — A  guaranty  of  "  collection  "  of 
a  bond  and  mortgage  can  only  be  enforced  after  an  honest  effort 
to  collect  has  been  made  and  all  legal  remedies  have  been  ex- 
hausted. This  applies,  however,  only  to  the  remedies  existing 
at  the  time  of  the  guaranty,  and  of  which  the  parties  to  the 
guaranty  then  had  notice.  The  creditor  cannot  be  required  to 
exhaust  his  remedy  against  a  person  who  subsequently  assumed 
the  debt  on  a  purchase  of  the  mortgaged  property ;  or  even  against 
a  grantee  whose  deed  was  recorded  at  the  time  of  the  contract 
of  guaranty  containing  an  agreement  to  assume,  this  fact  being 
unkaown  to  the  parties  to  such  contract.*^ 

A  guaranty  "  from  loss  "  to  a  purchaser  of  a  bond  and  mort- 
gage is  limited  to  the  amount  paid  by  him.^" 

A  guaranty  of  the  "  payment  and  collection "  is  an  under- 
taking to  pay  a  deficiency  after  the  remedy  on  the  bond  and  mort- 
gage is  exhausted.^  ^ 

A  provision  in  an  assignment  of  a  bond  and  mortgage  guar- 
anteeing the  payment  "  by  due  foreclosure  and  sale,"  is  not  an 
absolute  guaranty  of  payment,  but  is  a  covenant  to  pay  any  de- 
ficiency existing  after  foreclosure  and  sale.  An  independent  ac- 
tion cannot  be  sustained  upon  it  until  after  the  sale,  but  a  per- 
sonal judgment  may  be  obtained  against  the  guarantor  in  the 
action  to  foreclose.'^ 

47  Lobe  v.  Willis,  100  N.  Y.  231;  50  Griffith  v.  Eobertson,  15  Hun 
3  N.  E.   177.  344. 

48  Lockwood  v.  Fawcett,  17  Hun,  51  Baxter  v.  Smack,  17  How.  Pr. 
146.  183. 

49  Mead  v.  Parker,  29  Hun,  62.  52Vanderbilt   v.    Schreyer,   91   N. 
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A  guarantor  of  "  collection  "  may  be  discharged  by  the  laches 
of  the  creditor.^'' 

A  guaranty  of  payment  of  a  mortgage  implies  a  guaranty 
of  payment  of  the  debt  which  the  mortgage  was  made  to  se- 
cure.®* 

An  action  to  enforce  a  guaranty  of  payment  contained  in  an 
assignment  of  a  mortgage,  though  prosecuted  to  judgment,  does 
not  prevent  a  subsequent  action  for  damages  because  of  the  fraud 
of  the  guarantor  in  the  sale  of  the  securities.  The  actions  do 
not  bar  each  other,  because  one  being  founded  on  contract,  and 
the  other  in  tort,  they  are  not  identical;  and  each  being  in  af- 
firmance of  the  contract  they  are  not  inconsistent.®' 

LEAVE  OF  COUBT  TO   SUE,  AJFTEB  POEECLOSUEE. 

§  1148.  Statute — It  is  provided  by  the  Code  of  Civil  Pro- 
cedure that  "  while  an  action  to  foreclose  a  mortgage  upon  real 
property  is  pending,  or  after  final  judgment  for  the  plaintiff 
therein,  no  other  action  shall  be  commenced  or  mfaintained,  to  re- 
cover any  part  of  the  mortgage  debt,  without  leave  of  the  court 
in  which  the   former  action  was   brought.®® 

The  object  of  this  provision,  as  is  that  of  section  W2'9  and  1630, 
is  to  confine  all  the  proceedings  for  the  collection  of  the  mortgage 
debt  to  one  court  and  one  action.®'' 

After  the  mortgagee  has  obtained  judgment  of  foreclosure,  he 
will  not  be  allowed  to  sue  on  the  debt  at  law  until  the  remedy 
on  the  judgment  is  exhausted,  and  the  fact  that  he  has  elected 
to  proceed  in  rem  against  the  property  will  be  a  defense  to  the 
action  at  law.®® 

The  lack  of  authority  from  the  court  to  sue  is  not  a  defense 
which  must  be  pleaded  and  proved  affirmatively  by  the  defendant. 
The  authority  to  sue  is  at  the  very  basis  of  the  right  to  sue. 
There  is  no  right  of  action  until  the  court  has  given  one;  so  the 

y.   392;   The  Mahaiwe  Bank  v.   Cul-  plin,  8  Paige,  70,  affi'g  Clarke,  9. 

ver,  30  N.  Y.  313.  57  Relchert  v.  Stillwell,  172  N.  Y. 

53  Tiffany  v.  Willis,  30  Hun,  266.  83;  64  N.  E.  790,  affi'g  57  App.  Div. 

54  Ross  V.  Terry,  63  N.  Y.  613.  48;   67  N.  Y.  Supp.  1062;   Scofield  v. 

55  Bowen  v.   Mandeville,  29  Hun,  Dosoher,  72  N.  Y.  491. 

42,  affi'd  95  N.  Y.  237.  58  Nichols  v.  Smith,  42  Barb.  381 ; 

56  Code  Civ.  Pro.  §  1628 ;  2  R.  S.  Suydam  v.  Bartle,  9  Paige's  Ch.  294. 
p.  191,  §  153;  Williamson  v.  Cham- 
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permission  to  sue  must  be  alleged,  or  at  least  proved,  by  the 
plaintiff  before  he  can  make  out  his  action.®* 

§  1149.  Principles  on  which  right  to  sue  is  restrained — As  soon 
as  the  action  to  foreclose  the  mortgage  is  commenced,  and  at  all 
times  thereafter,  the  court  in  which  that  action  is  pending  is 
vested  with  complete  control  over  all  remedies  for  the  collection 
of  the  mortgage  debt. 

Any  person  who  is  liable  to  the  plaintiff  for  the  payment  of 
the  mortgage  debt  may  be  made  a  defendant  in  the  action;  and 
if  he  has  appeared  or  has  been  personally  served  with  the  sum- 
mons, the  final  judgment  may  award  payment  by  him  of  the 
residue  of  the  debt  remaining  unsatisfied,  after  a  sale  of  the  mort- 
gaged property,  and  the  application  of  the  proceeds,  pursuant 
to  the  directions  contained  therein.^'' 

Having  offered  this  complete  remedy  to  the  creditor,  the  legis- 
lature has  taken  away  from  him  the  right  which  he  might  other- 
wise possess,  to  appropriate  the  land  by  a  suit  in  equity,  while, 
at  the  same  time,  he  pursued  the  several  persons  by  whose  obli- 
gations the  debt  was  secured,  in  actions  at  law.  The  statute 
does  not  take  away  entirely  from  the  courts  of  law  the  right 
to  entertain  actions  for  the  collection  of  debts  secured  by  mort- 
gage, but  it  deprives  a  mortgagee  of  the  right,  either  to  com- 
mence or  to  proceed  with,  any  such  action  after  he  has  invoked  the 
jurisdiction  of  a  court  of  equity  in  an  action  to  foreclose,  without 
first  obtaining  special  permission  of  the  court  of  equity  in  which 
such  foreclosure  was  commenced. 

The  fact  that  the  mortgagee  has  proceeded  with  the  foreclo- 
sure, and  that,  having  obtained  all  the  relief  he  asked  for  in  that 
action,  and  the  land  having  all  been  sold,  the  mortgage  debt  still 
remains  unsatisfied,  does  not  authorize  the  mortgagee  to  proceed 
at  law  without  the  authority  of  the  court  of  equity.  The  statute 
is  explicit,  and,  at  no  time  after  the  commencement  of  the  action 
to  foreclose,  can  a  remedy  be  had  in  a  court  of  law  without  the 
consent  of  the  tribunal  in  which  the  foreclosure  was  instituted.** 

§  1150.  Granting  leave  to  sue  is  discretionary. — An  application 

59Scofleld   v.   Doscher,   72   N.   Y.  ble  Life  Ins.   Co.  v.   Stevens,   63  N. 

491,  affi'g  10  Hun,  582.  Y.  341 ;  Scofleld  v.  Doscher,  72  N.  Y. 

60  Code  Civ.  Pro.  §  1627.  491. 

61  Code  Civ.  Pro.  §  1628;  Equita- 
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for  leave  to  sue  on  a  tond  after  a  foreclosure  action  has  been 
commenced,  may  be  granted  or  refused  by  the  court  in  the  exer- 
cise of  a  sound  discretion  according  to  the  equities  of  the  ciase, 
as  a  general  rule  unless  extraordinary  and  exceptional  circum- 
stances exist  the  petitioner  should  proceed  with  his  foreclosure 
action  and  sell  the  property  and  then  if  necessary,  he  may  enter 
a  deficiency  judgment.®^ 

The  defense  of  a  former  action  pending  for  the  same  cause 
between  the  same  parties  is  not  available  where  the  courts  are  in 
different  States,  or  one  is  a  Federal  and  the  other  a  State  court, 
and  this  latter  is  said  to  be  true  though  the  Federal  court  is  in  the 
district  embracing  the  State.  Each  action  may  proceed  to  judg- 
ment, unless  the  court  in  which  the  latter  action  is  brought,  stays 
its  prosecution,  and  the  party  first  obtaining  judgment  may,  in 
a  proper  case,  use  it  by  an  amended  pleading,  or  as  evidence  in 
the  other  action.®* 

The  rule  as  to  permitting  a  separate  action  to  be  brought,  after 
foreclosure,  against  one  who  guaranteed  the  payment  of  a  mort- 
gage debt  is  the  same  as  in  the  case  of  an  obligor  on  the  bond. 
Such  guarantors  might  have  been  made  parties  defendant  in  the 
foreclosure  action,  and  leave  to  sue  them  subsequently  will  be 
granted  only  upon  specific  reasons  being  shown  why  their  liability 
was  not  established  therein.^* 

§  1151.  In  what  cases  permission  to  sue  is  necessary. — The  pro- 
vision of  the  statute  is  not  limited  to  an  action  at  law  against  the 
mortgagor  only,  or  upon  the  securities  originally  given  as  col- 
lateral to  the  mortgage,  but  extends  to  proceedings  at  law  to  en- 
force the  liability  of  a  purchaser  of  the  mortgaged  premises,  who 
has  assumed  the  mortgage  debt.®^ 

A  covenant  of  guaranty  made  by  the  mortgagee  on  a  sale  of 
the  mortgage,  that  the  mortgage  debt  will  be  paid  when  due,  is 

62  Matter  of  Byrne,  81  App.  Div.  63  Curlette  v.  Olds,  110  App.  Div. 

74;   80  N.  Y.  Supp.  977,  citing  Mat-  596;    97  N.  Y.   Supp.   144.     See  also 

ter  of  Marshall,   53   App.   Div.    136;  New  York  Life  Ins.  Co.  v.  Aitkin,  125 

65   N.  Y.   Supp.  760;   Equitable  Life  N.  Y.  660;  26  N.  E.  732. 

Ins.   Soc.  V.   Stevens,  63   N.  Y.   341;  64  Morrison    v.    Slater,    128    App. 

Engle  V.  Underbill,  3  Edw.  Ch.  249;  Div.  467;   112  N.  Y.  Supp.  855. 

Matter   of   Moore,   81   Hun,   389;    31  65  Pattison    v.    Powers,    4    Paige, 

2Sr.    Y.Supp.    110.     See   also    Darm-  549. 
stadt  V.  Manson,  144  App.  Div.  249; 
128  N.  Y.  Supp.  992. 
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within  the  provision  of  the  statute,  and  after  a  judgment  of  fore- 
closure and  sale  has  been  rendered  in  an  action  to  foreclose  the 
mortgage,  no  action  upon  the  guaranty  can  be  sustained  without 
first  procuring  the  permission  of  the  court  to  sue.*® 

The  statute  is  also  held  to  show  an  intention  on  the  part  of 
the  legislature  to  place  a  restriction  upon  the  holders  of  bonds 
secured, by  a  mortgage  which  is  m  process  of  foreclosure.  Under 
this  section,  unless  cogent  reason  is  presented  for  the  granting 
of  an  order  of  the  court  giving  leave  to  a  bondholder  to  com- 
mence an  action  on  his  bond  during  the  pendency  of  an  action 
brought  to  foreclose  the  mortgage  securing  the  same,  an  applica- 
tion for  such  an  order  should  be  denied.*'' 

§  1152.  In  what  cases  separate  actions  not  prohibited.: — The  sec- 
tions of  the  Code  of  Civil  Procedure  as  to  exhausting  the  remedy 
upon  a  judgment  and  obtaining  leave  to  sue  *®  were  not  intended 
to  prohibit  a  separate  foreclosure  in  equity,  of  two  separate  mort- 
gages, upon  separate  pieces  of  property,  although  each  may  have 
been  given  to  secure  the  payment  of  the  same  indebtedness.  So, 
where  there  were  two  mortgages  upon  the  same  property,  made 
by  the  same  mortgagor  and  held  by  the  same  assignee,  it  was  de- 
cided that  an  action  to  foreclose  them  was  not  prohibited  by 
these  sections,  by  the  fact  that  a  subsequent  mortgage  upon  other 
premises  given  by  the  same  mortgagor  to  the  same  mortgagee,  to  se- 
cure the  payment  of  another  debt,  and  also  as  a  further  and  ad- 
ditional security  for  the  debts  represented  by  the  first  two  mort- 
gages, had  been  foreclosed  by  such  mortgagee,  and  the  proceeds 
of  the  sale,  after  paying  the  expenses  of  foreclosing  the  last 
mortgage  and  the  amount  for  which  it  was  given,  had  been  ap- 
plied upon  the  payment  of  the  debts  secured  by  the  first  two 
mortgages.*®  And  it  is  no  ground  for  denying  a  motion  by  an 
assignee  of  a  bond,  secured  by  a  mortgage,  to  sue  thereon  that 
the  mortgagor  claims  to  have  a  valid  defense  for  the  balance 
unpaid  on  the  bond.^'' 

Nor  will  an  action  for  the  foreclosure  of  a  mortgage  be  barred 

66McKernan   v.    Robinson,    84   N.  68  §§  1628,  1630. 

Y.  105;   In  re  Collins,  17  Hun,  289;  69  Reichert  v.  Stillwell,  172  N.  Y. 

6  Abb.  N.  Cas.  227;  contra,  Schaflf  v.  83;  64  N.  E.  790,  affi'g  57  App.  Div. 

O'Brien,  8  Daly,  181.  480;  67  N.  Y.  Supp.  1062. 

67  Matter  of  Moore,  81  Hun,  389;  70  Lagrace  v.  Hellinger,   109  App. 

31  N.  Y.  Supp.  110.  Div.  515;  96  N.  Y.  Supp.  564. 
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by  the  pendency  of  another  action,  where  the  causes  of  action  are 
not  the  same,  and  the  relief  sought  in  the  foreclosure  suit  cannot 
be  had  in  the  other. ''^ 

So,  the  foreclosure  of  a  mortgage  for  interest  only  does  not 
bar  a  subsequent  foreclosure  for  principal. and  interest.  In  such 
a  case  the  subsequent  action  is  not  one  to  recover  a  mortgage  debt 
within  the  meaning  of  sections  1628  and  1629  of  the  Code  of  Civil 
Procedure  and  leave  to  sue  need  not  be  obtained.  And  where  a 
mortgage  has  been  foreclosed  for  interest  only,  one  who  takes  a 
deed  from  the  grantee  of  the  referee  which  is  expressly  made  sub- 
ject to  the  mortgage  cannot  resist  a  subsequent  foreclosure  of  it 
for  principal  and  interest.''^ 

And  an  answer  in  an  action  to  foreclose  a  mortgage,  setting  up 
that  the  defendant  is  the  owner  of  a  subsequent  mortgage  upon 
the  premises  and  setting  up  another  action  pending  which  is 
based  entirely  upon  such  junior  lien,  constitutes  no  defense  to  the 
plaintiff's  action.  Nor  does  an  answer  by  a  defendant  sued  as 
a  trustee,  in  which  he  sets  up  another  action  brought  by  him  in- 
dividually constitute  a  good  defense.'^^ 

The  fact  that  the  mortgagor  has  been  appointed  receiver  of 
the  property  in  question  in  an  action  of  partition  between  some 
of  the  same  parties  and  that  he  has  been  sued  in  the  foreclosure 
action  without  leave  of  court  furnishes  no  defense  to  the  latter 
action,  there  being  nothing  to  show  that  such  party,  as  receiver,  is 
a  necessary  or  proper  party  to  the  foreclosure  action. '^^ 

§  1153.  Independent  collateral  obligation — The  statute  in  mak- 
ing it  unlawful  for  a  creditor  to  seek  to  collect  his  debt  by  an 
action  at  law  after  he  has  instituted  a  proceeding  in  equity 
for  the  same  purpose,  does  not  in  any  manner  affect  the  right  of 
a  party  who  has  been  compelled  to  pay  the  mortgage  debt,  wholly 
or  partially,  from  maintaining  an  action  for  his  reimbursement 
against  another  who  had  become  liable  upon  an  independent 
agreement  to  indemnify  him.  So,  where  a  person  obligated  to 
pay  a  mortgage,  conveyed  the  mortgaged  premises  to   another, 

71  Pullman    v.    Alley,    53    N.    Y.  72  Pretzfield     v.      Lawrence,      34 

637;     Church    of    Transfiguration    v.  Misc.  R.  329;  60  N.  Y.  Supp.  807. 
St.  Stephen's  Church,   135  App.  Div.  73  White   v.   Gibson,    61    Misc.   R. 

501;     120    N.     Y.     Supp.     422.     See  436;   113  N.  Y.  Supp.  983. 
Leighton  v.   Leighton   Lea  Ass'n,   62  74  Snedecker     v.      Thompson,      26 

Misc.  73;   114  N.  Y.  Supp.  918.  Misc.  R.  160;  56  N.  Y.  Supp.  775. 
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who  assumed  the  obligation  and  covenanted  to  pay  it,  and  the 
mortgagee  did  not  make  such  grantee  a  party  to  the  foreclosure, 
but  compelled  the  grantor  to  pay  the  deficiency,  it  was  held  that 
it  was  not  necessary  for  the  grantor  to  obtain  the  consent  of  the 
court  in  which  the  mortgage  had  been  foreclosed,  before  com- 
mencing an  action  against  the  grantee  upon  his  covenant.''^ 

And  where  one  of  the  makers  of  a  joint  and  several  bond 
died,  and  two  of  the  other  makers  became  insolvent,  and  the  re- 
maining obligors  were  compelled  to  pay  a  deficiency  in  an  action 
to  foreclose  to  which  the  personal  representatives  of  the  deceased 
obligor  were  not  made  parties,  contribution  was  enforced  as  against 
such  personal  representatives,  and  permission  to  bring  the  action 
was  held  not  to  be  necessary.''® 

§  1154.  Granting  permission  to  sue  nunc  pro  tunc The  per- 
mission of  the  court  to  sue,  simply  removes  an  obstruction  against 
the  enforcement  of  the  obligation  of  the  party  by  suit.  If  the 
action  has  been  commenced  without  previous  authority,  the  fact 
may  be  pleaded,  and  the  plea  would  be  in  the  nature  of  a  plea 
in  abatement  of  the  action.  If  the  plaintiff  is  defeated  upon 
this  ground,  he  may  afterward  apply  to  the  court  for  leave  to 
sue,  and  if  granted,  he  may  commence  a  new  action  for  the  same 
cause.  If  the  plaintiff  has  commenced  his  action  without  leave, 
the  court  may  in  a  proper  case  manifest  its  consent  to  the  prose- 
cution of  the  action  by  a  retroactive  order,  to  take  effect  as  of 
a  time  anterior  to  its  commencement.' '^ 

§  1155.  When  permission  to  sue  at  law  will  be  denied. — The 

statute  confers  in  general  terms  upon  the  court  of  equity  the 
power  to  authorize  proceedings  at  law,  but  it  does  not  specially 
define  the  manner  in  which  that  power  shall  be  exercised.  Pro- 
ceedings at  law  are  forbidden  unless  authorized,  and  the  presump- 
tion is  that  the  granting  or  refusing  of  such  authorization  is  a 
matter  of  judicial  discretion,  based  upon  and  controlled  by  the 
rules  and  principles  of  enlightened  justice  which  prevailed  in 
all  courts  of  equity.  There  is,  therefore,  no  case  in  which,  as 
a  matter  of  legal  right,  a  mortgagee  can  insist  upon  the  granting 

75Comstock  v.  Drohan,  71  N.  Y.  77  Per  Andrews,  J.,  in  McKernan. 

9,    affi'g    8    Hun,    373;     Campbell    v.  v.  Robinson,  84  N.  Y.  105;   Earle  v. 

Smith,  71  N.  Y.  26.  David,  86  N.  Y.  634,  affi'g  20  Hun, 

76  Weed  v.  Calkins,  24  Hun,  582.  527. 
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of  the  authority  necessary  to  enforce  his  legal  remedy  after  he 
has  commenced  an  action  to  foreclose.  In  each  case  the  court 
has  the  right,  and  it  is  its  duty,  to  take  into  consideration  the 
equities  and  circumstances  of  the  case,  and  to  exercise  a  sound 
discretion  in  granting  or  refusing  the  application.''^ 

Where  the  mortgage  debt  is  secured  by  the  personal  obligation 
of  a  person  who  was  a  non-resident  at  the  time  the  action  to  fore- 
close was  commenced,  and  against  whom,  therefore,  at  that  time,, 
no  valid  judgment  for  deficiency  could  have  been  rendered,''^ 
authority  to  sue  such  person  for  a  deficiency  remaining  after  the 
sale  of  the  mortgaged  premises  could  not  properly  be  refused; 
but  where  it  is  evident  that  the  plaintiff  could  have  had  a  perfect 
remedy  against  all  persons  who  are  liable  for  the  payment  of  the 
debt,  by  a  decree  over  against  them  for  the  deficiency,  if  he  had 
chosen  to  make  them  parties  to  his  foreclosure  suit,  it  might  not 
be  a  proper  exercise  of  discretion  for  the  court  to  permit  any 
proceedings  in  an  action  at  law.®"  And  where  the  mortgagee 
has  voluntarily  refrained  from  asking  for  a  judgment  for  the 
deficiency  in  the  foreclosure  suit,  some  satisfactory  reason  should 
be  assigned  for  permitting  him  to  institute  a  separate  action  for 
its  recovery.®^ 

§  1156.  When  foreclosure  and  action  on  debt  may  both  be  per- 
mitted.— ^Where  the  defendant  in  an  action  at  law  which  wag 
pending  when  the  foreclosure  was  commenced,  sets  up  a  defense 
which  cannot  be  tried  in  the  action  to  foreclose,  he  not  being  a 
party  to  that  action,  because  of  a  doubt  as  to  whether  a  decree 
could  be  rendered  against  him  in  the  action  to  foreclose,  the  court 
may  allow  the  parties  to  proceed  so  far,  at  least,  as  shall  be  neces- 
sary to  test  the  validity  of  the  defense.®^  So,  too,  if  an  action  at 
law  be  begun  in  good  faith  before  the  commencement  of  the  fore- ' 
closure,  the  court  will  permit  the  plaintiff  to  proceed  to  judgment 
in  that  action  rather  than  allow  the  defendants  to  obtain  an  in- 
equitable advantage.®^  But  the  fact  of  a  deterioration  in  the 
value  of  the  mortgaged  premises  by  fire,  against  which  the-  plain- 

78  Equitable  Life  Ins.   Co.  v.   Ste-  81  Equitable  Life  Ins.  Co.  v.  Ste- 
vens, 63  N.  Y.  341.  vens,  63  N.  Y.  341. 

79  Bartlett   v.    McNeil,    60    N.    Y.  82  Suydam     v.     Bartle,     9     Paige, 
53.  294;  Williamson  v.  Champlin,  Clarke, 

80  Suydam  v.  Bartle,  9  Paige,  294.  9,  affi'd  8  Paige,  70. 

83  Thomas  v.  Brown,  9  Paige,  370. 
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tiff  might  have  guarded  himself  by  insurance,  is  not  a  suiEcient 
ground  to  allow  him  to  work  two  remedies  at  the  same  time.** 

There  is  no  rule  that  requires  that  an  application  by  a  second 
mortgagee  to  sue  upon  the  bond  shall  be  made  at  any  particular 
time,  and  where  the  statute  of  limitations  has  not  run  mere  delay 
in  making  the  application  is  no  reason  for  denying  it.*^ 

BJEICTMEirr. 

§  1157.  Prior  to  the  Revised  Statutes,  the  mortgagee  might,  after 
default,  obtain  possession  of  the  mortgaged  premises  by  an  action 
of  ejectment,  and  hold  them  until  his  debt  had  been  satisfied  by 
the  rents  and  profits,  or  otherwise.*®  The  Revised  Statutes  pro- 
vided, however,  that  no  action  of  ejectment  should  thereafter  be 
maintained  by  a  mortgagee,  or  his  assigns  or  representatives,  for 
the  recovery  of  the  possession  of  the  mortgaged  premises.*'^  This 
provision  applied  to  all  mortgages,  whether  executed  before  or 
after  its  passage.**  It  was  taken  over  into  the  Code  of  Civil 
Procedure  and  is  now  in  force.*^  It  controls  all  contracts  in  the 
nature  of  mortgages,  or  which  the  law  declares  to  be  such.®" 

§  1158.  Effect  of  statute. — The  statute  only  takes  away  from 
the  mortgagee  the  right  to  obtain  possession  of  the  mortgaged 
premises  after  default.  It  has  not  changed  the  rule  that  he  may 
protect  his  possession  when  he  has  obtained  it  without  force,  by 
some  legal  mode  other  than  by  action,  and  the  authorities  are  de- 
cisive that  ejectment  will  not  lie  against  a  mortgagee  in  pos- 
session.®'- 

The  mortgagor  cannot  try  the  question  as  to  whether  the  mort- 
gage has  been  satisfied  from  the  rents  and  profits  received  by  the 
mortgagee  while  in  possession,   in  an  action  of  ejectment;  the 

84Engle  v.  Underbill,  3  Edw.  Ch.  91  Van  Duyne  v.  Thayre,  14  Wend. 

240.  233;   Phyfe  v.  Eiley,  15  Wend.  248; 

85  Matter  of  Howe,  61  Hun,  608;  Watson  v.  Spence,  20  Wend.  260;  Fox 
16  N".  Y.  Supp.  465.  v.   Lipe,  24  Wend.   164;    Pell  v.  Ul- 

86  Jackson  v.  Stafford,  2  Cow.  mar,  18  N.  Y.  139 ;  Hubbell  v.  Moul- 
547;  Jackson  v.  Dubois,  4  Jobns.  216.  son,  53  N.Y.  225;  Becker  v.  McCrea, 

87  2  R.  S.  312,  §  57.  48  Misc.  R.  341 ;  94  N.  Y.  Supp.  20. 

88  Stewart  v.  Hutebins,  6  Hill,  Compare  Bonacker  v.  Weyrick,  48 
143,  affi'g  13  Wend.  485.  Misc.   R.    189;    96   N.  Y.   Supp.   775. 

89  Code  Civ.  Pro>  §  1498.  See  further,  and  as  to  rigbts  of  mort- 

90  Murray  v.  Walker,  31  N.  Y.  gagee  in  possession,  ante,  §§  235  to 
399;  McBurney  v.  Wellman,  42  Barb.  244. 

300. 
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only  way  to  determine  the  complicated  equities  which  arise  in 
such  a  case,  is  by  an  action  in  the  nature  of  a  suit  in  equity.®^ 
But  if  the  mortgage  has  been  paid  in  full  by  the  mortgagor,  and 
no  account  is  required  to  be  taken,  ejectment  would  be  a  proper 
remedy,  as  it  would,  also,  if  the  lien  of  the  mortgage  had  been 
destroyed  by  a  tender.®^ 

92  Beach  v.  Cooke,  28  N".  Y.  508.      Ins.  &  Loan  Co.,  21  Wend.  467;   26 

93  Edwards  v.  The  Farmers'   Fire      Wend.  541. 
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G-EITEKAL   POLICY   OE    THE    STATUTES. 

§  1159.  Early  statutes. — ^With  us,  in  the  first  stages  of  our 
colonial  government,  lands  were  easily  procured,  and  were  not 
valued  more  than  personal  property.  The  party  holding  a  mort- 
gage on  real  estate  was  accordingly  permitted,  under  a  power  for 
such  purpose,  to  sell  without  a  bill  of  foreclosure,  as  he  might  on 
a  mortgage  of  personal  property.  The  state  of  the  courts,  too, 
made  this  necessary,  as  the  Court  of  Chancety,  as  held  by  the 
governor,  was  deemed  a  usurpation,  and  was  so  managed  that 
the  extraordinary  delays,  and  fruitless  expense  attending  it,  ren- 
dered it  not  only  useless,  but  a  grievance  to  the  inhabitants, 
especially  those  who  were  so  unfortunate  as  to  be  concerned  in  it. 
These  powers  accordingly  took  deep  root,  and  to  prevent  any 
question  as  to  sales  under  them,  the  act  of  the  19th  of  March, 
1774,  was  passed;  the  second  section  whereof  recited  that  many 
real  estates  were  held  under  sales  made  by  the  mortgagees,  who 
were  authorized  by  the  mortgagor  to  make  a  conveyance  of  the 
same  for  the  payment  of  the  debt,  and  to  return  the  overplus, 
and  thus  many  inconveniences  might  arise  if  such  estates  should 
be  redeemable  in  equity,  vexatious  suits  promoted,  and  bona  fide 
purchasers  ruined.  And  it  was  enacted  that  no  good  and  bona 
fide  sale  of  lands  made,  or  to  be  made,  by  mortgagees  or  other  au- 
thorized by  a  special  power,  should  be  defeated  to  the  prejudice  of 
the  bona  fide  purchaser,  in  favor  or  for  the  advantage  of  any  per- 
son claiming  a  right  of  redemption  in  equity,  with  a  saving  to 
other  mortgagees  and  to  judgment  creditors.^ 

§  1160.  Powers  to  sell  are  customary — Various  changes  have 
been  made  in  the  statutory  regulations  concerning  the  execution 
of  powers  to  sell,  but  the  foreclosure  of  mortgages  by  public 
sales,  under  powers  without  judicial  decree,  has  always  been  rec- 

1  Per  Chancellor  Walwoeth,  in  48,  69 ;  Doolittle  v.  Lewis,  7  Johns. 
Slee  V.  Manhattan  Company,  1  Paige,      Ch.  45,  50. 
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ognized  in  this  State.  Such  a  foreclosure  is  simple,  cheap,  and 
apparently  as  little  liable  to  abuse  as  a  judicial  foreclosure,  and 
the  proceedings  have,  accordingly,  been  regarded  favorably  by 
our  courts.'^ 

But  the  method  has  been  little  used  of  recent  years  because  of 
the  inadequacy  of  the  costs  allowed,  the  strictness  with  which 
the  statute  must  be  followed  and  the  consequent  greater  security 
of  title  which  is  obtained  in  foreclosure  by  action.  The  power  of 
sale  has  been  deemed  to  affect  merely  the  remedy  of  the  mortgagee, 
and  not  to  divest  the  mortgagor  of  any  of  his  rights,  and  so  cus- 
tomary has  it  become  to  insert  a  power  to  sell  in  mortgages,  that 
it  has  been  determined  that  a  general  power  to  execute  a  mortgage 
carries  with  it  an  authority  to  insert  a  power  to  sell  upon  de- 
fault.2 

§  1161.  Remedy  must  be  strictly  pursued In  the  absence  of 

fraud  or  some  statutory  regulation  upon  the  subject,  parties  may 
contract  for  a  private  sale,  and  without  notice.*  The  provisions 
of  our  statutes  and  their  whole  policy  are,  however,  incompatible 
with  the  right  of  the  parties  to  regulate  the  mode  of  sale  under 
powers  of  this  description,  by  their  own  contract.  The  statute 
adopts  the  power  and  assumes  to  regulate  its  exercise  in  a  manner 
which  the  legislators  supposed  would  give  effect  to  the  mortgage 
security,  while  it  guards  the  mortgagor  against  oppression,  and 
protects  the  rights  of  other  incumbrancers.  The  statute  was  de- 
signed to  include,  and  in  terms  does  extend  to,  all  sales  made  in 
virtue  of  powers  made  for  that  purpose,  contained  in  mortgages, 
except  those  directed  by  order  of  some  judicial  tribunal;  and  the 
party  availing  himself  of  the  power  must  consequently  conform 
to  the  requirements  of  the  statute  in  order  to  bar  the  equity  of 
redemption.*  The  remedy  laid  down  by  the  statute  must  be 
strictly  pursued,  or  the  proceeding  will  be  void.®     And  a  person 

la  Slee  v.  Manhattan  Company,   1  The  Farmers'  Loan  &  Trust  Co.,   13 

Paige,  48,  70;   Jackson  v.  Henry,  10  N.  Y.  (3  Kern.)  200. 

Johns.     193 ;     Doolittle    v.    Lewis,    7  4  Lawrence  v.  The  Farmers'  Loan 

Johns.   Ch.   45;    Wilson  v.   Troup,   2  &  Trust  Co.,  13  N.  Y.  (3  Kern.)  200, 

Cow.  195,  202.  211,  213. 

2  Wilson  V.  Troup,  2  Cow.  195,  5  Deutsch  v.  Haab,  135  App.  Div. 
affi'g  s.  c.  7  Johns.  Ch.  25.                   *  756;    Cole   v.   Moffitt,   20    Barb.    18; 

3  Elliott  V.  Wood,  45  N.  Y.  71,  78,  Cohoes  Co.  v.  Goss,  13  Barb.  137 ; 
afB'g  s.  c.  53  Barb.  285;  Montague  v.  King  v.  Duntz,  11  Barb.  191;  Stan- 
Dawes,    12   Allen,   397;    Lawrence  v.  ton  v.  Kline,   16  Barb.  9;   St.  John 
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claiming  title  under  such  a  foreclosure  assumes  the  burden  of 
showing  that  the  statutory  requirements  were  complied  with.* 

§  1162.  The  statute  regulates  the  remedy  merely,  and  not  the 
rights  of  the  parties,  and  the  statutory  provision  which  controls, 
is,  therefore,  the  one  which  is  in  force  at  the  time  when  the  power 
of  sale  comes  to  be  executed. '^  But  while  the  proceeding  is  regu- 
lated by  statute  it  is  not  a  proceeding  in  court,  and  the  court  is 
not  authorized  to  supply  omissions  or  remedy  defects  in  affi- 
davits.* 

PRACTICE    BEFOEE    SALE- 

§  1163.  When  mortgage  may  be  foreclosed  by  advertisement 

A  mortgage  upon  real  property  situated  within  the  State,  con- 
taining therein  a  power  to  the  mortgagee,  or  any  other  person,  to 
sell  the  mortgaged  property,  upon  default  being  made  in  a  con- 
dition of  the  mortgage,  may  be  foreclosed  in  the  manner  pre- 
scribed in  title  9,  of  chapter  17,  of  the  Code  of  Civil  Procedure, 
where  the  following  requisites  occur: 

1.  Default  has  been  made  in  a  condition  of  the  mortgage, 
whereby  the  power  to  sell  has  become  operative. 

2.  An  action  has  not  been  brought  to  recover  the  debt  secured 
by  the  mortgage,  or  any  part  thereof ;  or,  if  such  an  action  has  been 
brought,  it  has  been  discontinued,  or  final  judgment  has  been 
rendered  therein  against  the  plaintiff,  or  an  execution  issued  upon 
a  judgment  rendered  therein  in  favor  of  the  plaintiff,  has  been 
returned  wholly  or  partly  unsatisfied. 

3.  The  mortgage  has  been  recorded  in  the  proper  book  for  re- 
cording mortgages,  in  the  county  wherein  the  property  is  sit- 
uated.® 

§  1164.  What  mortgages  may  be  foreclosed — The  mortgage  con- 
taining the  power  should  be  recorded  in  the  offices  of  the  clerks  of 
each  county  where  the  land  upon  which  it  is  a  lien  is  situated ;  ^^ 
but  it  has  been  said  that  this  provision,  is  wlKjUy  for  the  benefit 

V.    Bumpstead,    17    Barb.    100;    Van  7  Jalfes  v.  Stull,  9  Barb.  482. 

Slyke  V.  Sheldon,  9  Barb.  278;  Bloom  8D-|^ht  v.  Phillips,  48  Barb.  116. 

V.  Burdick,  1  Hill,  130 ;  Low  v.  Pur-  .    9  C(Jde  of  Civ.   Pro.   §  2387 ;   2  K. 

dy,  2  Lans.  422.  S.  545:,  §§  1,  2. 

6  Weir   v.   Birdsall,   27    App.   Div.  10  Wells  v.  Wells,  47  Barb.  416. 

404,  and  cases  cited. 
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of  the  purchaser,  and  that  the  omission  does  not  affect  the  validity 
of  the  sale."^^ 

The  notice  of  foreclosure  must  contain  a  statement  of  the 
amount  due  thereon  at  the  time  of  the  first  publication,  and  for 
this  reason,  a  mortgage  given  as  security  for  unliquidated  damages 
cannot  be  foreclosed  under  the  statute ;  ^^  unless  it  contains,  within 
itself,  a  measure  by  which  the  amount  of  damages  may  be  defi- 
nitely liquidated  and  ascertained.^^  But  a  mortgage  given  to  se- 
cure the  payment  of  commercial  paper  or  judgments  up  to  a  cer- 
tain fixed  amount  is  not  given  to  secure  unliquidated  damages, 
and  it  may  be  foreclosed  by  advertisement. 

Where  such  a  mortgage  is  so  foreclosed  and  proper  notices  of 
sale  are  served,  which  disclose  the  amount  claimed  to  be  due 
thereon,  and  the  mortgagor  stands  by  silently  and  with  approval, 
making  no  complaint  as  to  the  amount  asserted  to  be  due  until 
long  after  the  sale,  in  the  absence  of  any  claim  of  fraud  this  court 
will  be  slow  to  criticise  or  dispute  that  amount.^* 

When  the  mortgage  contains  a  covenant  to  insure  in  a  specific 
sum,  failure  to  insure  constitutes  such  a  default  as  will  justify  a 
sale  under  a  power  contained  in  the  mortgage,  even  if  the  covenant 
is  impossible  of  execution.  ^^ 

Our  statute  has  reference  only  to  real  estate,  and  to  mortgages 
recorded  in  this  State.  It  does  not  apply  to  real  estate  situated 
in  other  States.^®  But  where  a  mortgage  on  realty  in  the  State 
of  Colorado  included  a  provision  that  upon  default  and  after 
certain  specified  notices,  the  land  might  be  sold  in  this  State,  it 
was  held  that,  in  the  absence  of  any  statutory  regulation,  the  par- 
ties had  the  power  to  agree  upon  the  manner  of  sale,  and  that, 
while  the  statute  of  this  State,  in  reference  to  the  sale  of  mort- 
gaged premises,  has  reference  only  to  real  estate  in  the  State, 
there  was  no  ground  for  equitable  interference  in  the  absence  of 
proof  that  a  sale  as  provided  for  in  the  mortgage  was  in  conflict 
with  the  laws  of  Colorado.^'' 

11  Wilson  V.  Troup,  2  Cow.  195,  14  Lewis  v.  Duane,  141  N.  Y.  302; 
affi'g  7  Johns.  Ch.  25.  36  N.  E.  322. 

12  Ferguson  v.  Kimball,  3  Barb.  15  Walker  v.  Cockey,  38  Md.  75. 
Ch.   616,   619.  16  Elliott  v.  Wood,  45  N.  Y.  71; 

13  Jackson  v.  Turner,  7  Wend.  Mead  v.  Brockner,  82  App.  Div.  480. 
458;  Mowry  v.  Sanborn,  68  N.  Y.  153.  17  Carpenter  v.  Black  Hawk  Gold 

Mining  Co;,  65  N.  Y.  43. 
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§  1165.  Who  may  foreclose. — The  personal  representatives  of 
the  mortgagee  may  institute  proceedings  to  foreclose ;  a  mortgage 
interest  in  this  State  being  regarded  as  a  mere  chattel.-^®  This 
would  include  his  assignee;  ^*  and  his  executors  and  administra- 
tors. If  the  mortgage  has  been  assigned  as  security  for  a  debt 
owing  from  the  mortgagee  to  a  third  person,  the  assignee  holds  as 
assignee  of  the  power  of  sale,  and  may  foreclose  under  the 
statute ;  ^"  but  such  foreclosure  will  not  divest  the  interest  of 
the  mortgagee  in  the  debt,  and  if  the  assignee  purchases  the  land 
at  the  sale,  he  will  hold  it  subject  to  the  right  of  the  mortgagee  to 
redeem,  on  payment  of  the  debt  to  secure  which  the  assignment 
was  made.^-'  If  two  or  more  persons  are  jointly  interested  in  a 
mortgage,  it  is  the  better  practice  for  all  to  join  in  foreclosing  it.^^ 

Where  one  mortgage  secures  several  notes  held  by  different 
parties,  only  the  holder  of  the  mortgage  can  foreclose  by  adver- 
tisement under  the  power,  and  he  will  hold  the  proceeds  as  trustee 
for  the  parties  in  interest.  ^^ 

A  surviving  executor  of  the  mortgagee  may  foreclose,  and 
since  the  exercise  of  the  power  is  a  matter  of  contract  and  not  of 
jurisdiction,  the  power  of  sale  contained  in  a  mortgage  of  land  in 
this  State,  when  the  mortgagee  resides  and  dies  in  another  State, 
may  be  executed  by  his  executors  or  administrators  appointed  in 
the  State  of  his  domicile.^* 

§  1166.  Notice  of  sale;  how  given — Section  2388  of  the  Code 
of  Civil  Procedure  provides  that  the  person  entitled  to  execute 
the  power  of  sale  must  give  notice  in  the  following  manner,  that 
the  mortgage  will  be  foreclosed  by  a  sale  of  the  mortgaged  prop- 
erty, or  a  part  thereof,  at  a  time  and  place  specified  in  the  no- 
tice: 

1.  A  copy  of  the  notice  must  be  published,  at  least  once  in 

ISDemarest  v.  Wynkoop,  3  Johns.  23  Wilson  v.  Troup,  2  Cow.   195; 

Ch.  129,  145.  Slee  v.  The  Manhattan  Co.,  1  Paige, 

19Cohoes    Co.    v.    Goss,    13    Barb.  48;  Solberg  v.  Wright,  33  Minn.  224; 

137;    Wilson  v.   Troup,   2   Cow.   195,  Bottineau  v.  Ins.  Co.,  31  Minn.  125; 

231;   1  R.  S.  737.  Brown   v.   Delaney,   22   Minn.   349. 

20  Strother  v.  Law,  54  111.  413.  24  Doolittle  v.  Lewis,  7  Johns.  Ch. 

21  Slee  V.  The  Manhattan  Co.,  1  45;  Averill  v.  Taylor,  5  How.  Pr.  476; 
Paige,  48.  1  Code  R.  N.  S.  213. 

22  Wilson   v.  Troup,   2   Cow.   195, 
231. 
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each  of  the  twelve  weeks,  immediately  preceding  the  day  of  sale, 
in  a  newspaper  published  in  the  county  or  in  a  municipal  cor- 
poration a  part  of  which  is  within  the  county  in  which  the  prop- 
erty to  be  sold,  or  a  part  thereof,  is  situated. 

2.  A  copy  of  the  notice  must  be  fastened  up,  at  least  eighty- 
four  days  before  the  day  of  sale,  in  a  conspicuous  place,  at  or 
near  the  entrance  of  the  building,  where  the  county  court  of  each 
county,  wherein  the  property  to  be  sold  is  situated,  is  directed  to 
be  held;  or  if  there  are  two  or  more  such  buildings  in  the  same 
county,  then  in  a  like  place,  at  or  near  the  entrance  of  the  build- 
ing nearest  to  the  property,  or,  in  the  city  and  county  of  New 
York,  in  a  like  place,  at  or  near  the  entrance  of  the  building, 
where  the  trial  and  special  terms  of  the  Supreme  court  of  the  first 
judicial  district  are  directed  by  law  to  be  held. 

3.  A  copy  of  the  notice  must  be  delivered,  at  least  eighty-four 
days  before  the  day  of  sale,  to  the  clerk  of  each  county,  wherein 
the  mortgaged  property,  or  any  part  thereof,  is  situated. 

4.  A  copy  of  the  notice  must  be  served,  as  prescribed  in  the 
next  section,  upon  the  mortgagor,  or,  if  he  is  dead,  upon  his  ex- 
ecutor or  administrator,  if  an  executor  or  administrator  has  been 
appointed,  and  also  upon  his  heirs,  provided  he  died  the  owner 
of  the  mortgaged  premises.  A  copy  of  the  notice  may  also  be 
served,  in  a  like  manner,  upon  a  subsequent  grantee  or  mortgagee 
of  the  property,  whose  conveyance  was  recorded,  in  the  proper 
office  for  recording  it  in  the  county,  at  the  time  of  the  first  publi- 
cation of  the  notice  of  sale;  upon  the  wife  or  widow  of  the  mort- 
gagor, or  the  wife  or  widow  of  each  subsequent  grantee  whose  con- 
veyance was  so  recorded,  then  having  an  inchoate  or  vested  right 
of  dower,  or  an  estate  in  dower,  subordinate  to  the  lien  of  the 
mortgagee;  or  in  the  event  of  the  death  of  the  subsequent  grantee 
who  was  at  the  time  of  his  death  the  ovTner  of  the  mortgaged 
premises,  then  upon  his  heirs;  or  upon  any  person,  then  having 
a  lien  upon  the  property,  subsequent  to  the  mortgage  by  virtue  of 
a  judgment  or  decree  duly  docketed  in  the  county  clerk's  office  and 
constituting  a  specific  or  general  lien  upon  the  property.  The 
notice,  specified  in  this  section,  must  be  subscribed  by  the  person 
entitled  to  execute  the  power  of  sale,  unless  his  name  distinctly 
appears  in  the  body  of  the  notice,  in  which  case  it  may  be  sub- 
scribed by  his  attorney  or  agent. 
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§  1167.  Notice  of  sale;  how  served Service  of  notice  of  sale, 

as  prescribed  in  subdivision  fourth  of  section  2388,  must  be  made 
as  f oUovsfs :  "^ 

1.  Upon  the  mortgagor,  his  wife,  widow,  executor,  or  adminis- 
trator, or  a  subsequent  grantee  of  the  property,  whose  conveyance 
is  upon  record,  or  his  wife  or  widow ;  by  delivering  a  copy  of  the 
notice,  as  prescribed  in  article  first,  of  title  first,  of  chapter  fifth 
of  this  act,  for  delivery  of  a  copy  of  a  summons,  in  order  to  make 
personal  service  thereof  upon  the  person  to  be  served ;  or  by  leav- 
ing such  a  copy  addressed  to  the  person  to  be  served,  at  his  dwell- 
ing-house, with  a  person  of  suitable  age  and  discretion,  at  least 
fourteen  days  before  the  day  of  sale.  If  said  mortgagor  is  a 
foreign  corporation,  or  being  a  natural  person,  he,  or  his  wife, 
widow,  executor  or  administrator,  or  a  subsequent  grantee  of  the 
property  whose  conveyance  is  upon  record,  or  his  wife  or  widow, 
is  not  a  resident  of  or  within  the  State,  then  service  thereof  may 
be  made  upon  them  in  like  manner  without  the  State,  at  least 
twenty-eight  days  prior  to  the  day  of  sale. 

2.  Upon  any  other  person,  either  in  the  same  method,  or  by  de- 
positing a  copy  of  the  notice  in  the  post-office,  properly  inclosed 
in  a  post-paid  wrapper,  directed  to  the  person  to  be  served,  at  his 
place  of  residence,  at  least  twenty-eight  days  before  the  day  of 


§  1168.  Duty  of  county  clerk — A  county  clerk  to  whom  a  copy 
of  a  notice  of  sale  is  delivered,  as  prescribed  in  section  2388  of 
the  Code,  must  forthwith  affix  it  in  a  book,  kept  in  his  office  for 
that  purpose;  must  make  and  subscribe  a  minute,  at  the  bottom 
of  the  copy,  of  the  time  when  he  received  and  affixed  it ;  and  must 
index  the  notice  to  the  name  of  the  mortgagor.^^ 

§  1169.  Publishing  notice — The  mortgagee  may  select  the  paper 
in  which  the  publication  is  to  be  made,  and  in  the  absence  of 
actual  fraud  resulting  in  damage  to  the  mortgagor,  a  sale  will  not 
be  set  aside  because  the  paper  in  which  the  notice  was  published 
was  not  well  calculated  to  give  that  general  information  which,  in 
such  cases,  should  be  afforded.^''  The  newspaper  should  be  one 
published  ^*  in  the  county  where  the  mortgaged  premises  are  sit- 

25  Code  of  Civ.  Pro.  §  2389.  28  Under  a  statute  requiring  pub- 

26  Code  of  Civ.  Pro.  §  2390.  lieation  in  a  newspaper  "  printed  "  in 

27  Wake  v.  Hart,  12  How.  Pr.  444.      the    county,    it    is    not    sufficient   to 
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uated;  and  in  the  first  department  the  New  York  Law  Journal 
has  been  designated  by  the  judges  of  the  courts  of  record,  under 
an  act  passed  for  that  purpose  by  the  legislature,  as  the  paper  in 
which  to  publish  all  legal  notices.^* 

The  foreclosure  will  not  be  invalidated  by  a  change  in  the  name 
of  the  newspaper  in  which  the  foreclosure  advertisement  is  pub- 
lished, and  by  the  removal  of  the  publication  office  to  another 
place  in  the  same  county,  if  the  paper  otherwise  retains  its 
identity.*'' 

Publication  in  weekly  newspaper,  dated  Saturday,  five-sixths  of 
the  edition  of  which  are  actually  published  on  Friday,  is  not  a 
sufficient  first  publication  of  notice  of  foreclosure  of  a  mortgage 
falling  due  on  such  Friday.*^ 

If  the  land  is  situated  in  more  than  one  county,  the  publication 
may  be  made  in  a  newspaper  printed  in  either.*^ 

Publication  in  one  of  several  editions  of  the  same  paper  issued 
on  the  same  day  is  sufficient.**  ' 

The  first  publication  of  the  notice  must  be  eighty-four  days 
prior  to  the  day  of  sale  specified  in  the  notice;  but  the  twelve 
publications  may  be  made  in  less  than  eighty-four  days,  provided 
the  publication  be  made  once  in  each  week  for  twelve  weeks.** 

The  publication  must  be  according  to  the  law  in  force  at  the 
time  when  it  is  made,  notwithstanding  the  mortgage  was  executed 
prior  to  the  passage  of  such  law.*' 

§  1170.  Service  of  notice  by  mail. — If  the  service  of  the  notice 
is  made  by  mail,  the  statute  requires  that  it  should  be  addressed  to 
the  residence  of  the  party  intended  to  be  served.  No  provision  is 
made  for  defective  information,  and  if  the  notice  be  wrongly  ad- 
dressed, the  mistake  will  be  fatal.*^ 

If  the  person  served  is  notified  as  being  an  executor  or  ad- 

sliow  that  the  newspaper  was  "  pub-  33  Guest   v.    City    of   Brooklyn,    9 

lished "    in   the    county.     Bragdon   v.  Hun,   198. 

Hatch,  77  Me.  433 ;  Blake  v.  Dennett,  34  Howard  v.  Hatch,  29  Barb.  297 ; 

49   Me.    102.     This   was   the   require-  George  v.  Arthur,  2  Hun,  406;  Gantz 

ment  under  the  Revised  Statutes,  and  v.  Toles,  40  Mich.  725. 

prior  to  the  Code  of  Civil  Procedure.  35  Atkinson   v.    Duflfey,    16    Minn. 

2  R.  S.  545,  §  3.  45. 

29  Judiciary  Law,  §  97.  36  Robinson    v.    Ryan,    25    N.    Y. 

30  Perkins  v.  Keller,  43  Mich.  53.  320;  Mowry  v.  Sanborn,  7  Hun,  380, 

31  Pratt  V.  Tinkcom,  21  Minn.  142.  rev'd  68  N.  Y.  153. 

32  Wells  v.  Wells,  47  Barb.  416. 
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ministrator,  it  is  sufficient  if  the  notice  be  sent  by  mail  addressed 
to  the  proper  person,  though  the  word  executor  or  administrator 
be  not  added.*'' 

The  method  of  service  by  mail  may  be  adopted,  even  though 
the  persons  to  whom  the  notices  are  sent  reside  in  the  same  place 
with  the  party  foreclosing  and  his  attorney ;  **  and,  on  the  other 
hand,  the  notice  to  the  mortgagor  may  be  mailed  anywhere  within 
the  State.*®  The  time  is  counted  from  the  deposit  of  the  letter 
in  the  post-office.*" 

§  1171.  Notice  to  be  served  only  on  those  mentioned  in  statute. 
— A  suit  in  equity  is  a  proceeding  of  different  character  from  a 
sale  under  a  power.  It  is  a  judicial  proceeding,  directly  against 
the  parties,  to  obtain  a  decree  against  them,  barring  their  respec- 
tive rights  and  equities  in  the  premises ;  and,  of  course,  no  one  but 
parties,  or  those  claiming  under  them,  can  be  affected  by  the  de- 
cree. But  so  long  as  the  law  permits  equities  of  redemption  to 
be  barred  under  powers,  the  sale  under  a  power  which  conforms  to 
the  statute  should  be  deemed  to  cut  off  all  rights  and  interests 
which  are  subject  to  the  power,  except  so  far  as  the  effect  of  the 
sale  is  restricted  by  the  statute.*^  The  persons  who  are  to  be 
served  with  notice  of  sale  are,  therefore,  those  whom  the  statute 
directs  to  be  served,  and  none  other. 

§  1172.  On  whom  notice  must  be  served — Notice  must  be  served 
upon  "  the  mortgagor,  or,  if  he  is  dead,  upon  his  executor  or 
administrator,  if  an  executor  or  administrator  has  been  ap- 
pointed," and  where  none  has  been  appointed  none  need  be 
served.*^ 

The  owner  of  the  equity  of  redemption  must  be  notified,  and 
if  he  is  not,  the  sale  is  void  and  operates  only  as  an  assignment  to 
the  purchaser  of  the  title  to  the  mortgage  interest.** 

37  George  v.  Arthur,  2  Hun,  406.  42  Jeflferson  v.   Bangs,    197   N.   Y. 

38  Stanton  v.  Kline,  11  N.  Y.  (1  35;  90  N.  E.  109;  Anderson  v.  Aus- 
Kern.)   196.  tin,  34  Barb.   319;   Low  v.  Purdy,  2 

39  Bunce  v.  Reed,  16  Barb.  347.  Lans.  422 ;   Stanley  v.  Freckelton,  65 

40  Hornby  v.  Cramer,  12  How.  Pr.  Hun,  138;  19  N..  Y.  Supp.  913;  Bond 
490.  V.  Bond,  51  Hun,  507;  4  N.  Y.  Supp. 

41  Per  Eapaxlo,  J.,  in  Braekett  v.  569.  See  contra,  Mackenzie  v.  Al- 
Baum,  50  N.  Y.  8.  See  contra,  Horn-  ster,  64  How.  Pr.  388 ;  12  Abb.  N. 
by  V.  Cramer,  12  How.  Pr.  490.  The  C.  110;  Van  Schaack  v.  Saunders,  32 
question  which  is  raised  in  this  case  Hun,  515. 

upon   the  wording  of  the  statute  is  43  Kellogg  v.  Dennis,  38  Misc.  82 ; 

interesting.  77  N.  Y.  Supp.  172. 
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§  1173.  Wife  of  mortgagor. — If  the  wife  of  the  owner  of  the 
equity  joins  in  the  mortgage  she  would  be  a  mortgagor,  and  as 
such  entitled  to  notice.**  If  the  mortgage  be  given  for  purchase 
money,  or  if  it  be  made  by  the  husband  before  marriage,  notice  is 
still  required  to  be  served  upon  the  wife.*^  Though  the  wife  does 
not  derive  title  from  her  husband,  yet  she  claims  under  him 
within  the  intent  of  the  statute,  and  a  sale  under  a  power  regularly 
conducted  will  be  a  bar  to  her  claim  to  dower.*® 

The  wife  of  a  grantee  of  the  mortgaged  premises  is  a  "  subse- 
quent grantee  "  within  the  statute  claiming  under  the  mortgagor 
by  virtue  of  a  title  subject  to  the  mortgage,"  and  if  not  served  with 
notice  of  the  sale,  her  right  of  dower  will  not  be  foreclosed.*^ 

§  1174.  Junior  lienors — The  assignee  of  a  junior  mortgage, 
whose  assignment  is  recorded,  is  entitled  to  notice.**  And  if  the 
mortgagee  who  is  making  the  sale  has  knowledge  of  an  unre- 
corded assignment  of  a  junior  mortgage,  he  is  bound,  as  a  matter 
of  honesty  and  fair  dealing,  to  give  notice  to  such  assignee,  and  if 
he  fails  to  do  so,  his  sale  may  be  set  aside  as  fraudulent.*^ 

The  statute  makes  a  curious  distinction  between  persons  who 
hold  under  conveyances  or  mortgages  from  the  mortgagor  and  the 
judgment  creditors  of  the  mortgagor.  Those  grantees  and  mort- 
gagees whose  conveyances  and  mortgages  shall  be  on  record  at  the 
time  of  the  first  publication  of  the  notice,  and  those  only,  are  en- 
titled to  service  of  the  notice  upon  them,  either  personally  or  at 
their  dwellings,  or  by  mail.^"  But  all  judgment  creditors  Avhose 
liens  were  acquired  subsequent  to  the  mortgage,  are  entitled  to 
such  notice.  The  lien  of  a  judgment,  therefore,  perfected  after 
the  first  publication  of  notice  and  before  sale,  is  not  cut  off,  nor  is 
the  right  of  redemption  of  the  judgment  creditor  barred  unless 
notice  is  served  upon  him  us  prescribed  by  the  statute. ''^ 

The  lien  of  a  person  entitled  to  notice  and  not  receiving  it,  is 
not  destroyed,  and  this  seems  to  be  so  even  though  he  knew  of  the 
sale.»2 

44  King  V.  Duntz,  11  Barb.  191.  49  Soule  v.  Ludlow,  3  Hun,  503; 

45  Code  of  Civ.  Pro.  §  2388.  S.  c.  6  T.  &  C.  24. 

46Brackett  v.  Baum,  50  N.  Y.  8.  50  Code  of  Civ.  Pro.   §  2388;   Os- 

47  Raynor  v.  Raynor,  21  Hun,  36;  trander  v.  Hart,  43  St.  Rep.  910. 

Northup  V.  Wheeler,  43  How.  Pr.  122.  51  Groff   v.   Morehouse,    51    N.   Y. 

48Winslow    v.    MeCall,    32    Barb.  503. 

241;    Wetmore  v.    Roberts,    10   How.  52  Root  v.  Wheeler,  12  Abb.  294; 

Pr.  51;  Decker  v.  Boice,  19  Hun,  152.  Wetmore  v.  Roberts,  10  How.  Pr.  51. 
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§  1175.  Contents  of  notice  of  sale.— Section  2391  of  the  Code 
of  Civil  Procedure  provides  that  "  the  notice  of  sale  must  specify : 

"  1.  The  names  of  the  mortgagor,  of  the  mortgagee,  and  of 
each  assignee  of  the  mortgage. 

"  2.  The  date  of  the  mortgage,  and  the  time  when,  and  the 
place  where,  it  is  recorded. 

"  3.  The  sum  claimed  to  be  due  upon  the  mortgage,  at  the  time 
of  the  first  publication  of  the  notice;  and,  if  any  sum  secured  by 
the  mortgage  is  not  then  due,  the  amount  to  become  due  there- 
upon. 

"  4.  A  description  of  the  mortgaged  property,  conforming  sub- 
stantially to  that  contained  in  the  mortgage."  "* 

§  1176.  Purpose  of  sale  to  be  set  forth — The  statute  says  that 
"  The  person  entitled  to  execute  the  power  of  sale,  must  give 
notice,  in  the  following  manner,  that  the  mortgage  will  be  fore- 
closed, by  a  sale  of  the  mortgaged  property,  or  a  part  thereof,  at 
a  time  and  place  specified  in  the  notice."  ^*  The  notice  should 
therefore  show  upon  its  face  that  the  sale  which  is  spoken  of  is 
for  the  purpose  of  foreclosure,  or,  what  would  be  equivalent, 
that  the  sale  is  to  be  by  virtue  of  a  power  of  sale  contained  in  the 
mortgage.  Most  persons  would  readily  enough  conjecture  the  pur- 
pose of  the  notice,  though  not  distinctly  stated ;  but  titles  to  land 
should  not  be  left  to  depend  upon  vague  inferences." 

§  1177.  Executors  or  administrators  are  not  assignees  within  the 
meaning  of  the  statute,  and  it  is  not  necessary  that  the  derivation 
of  the  executors'  power  to  foreclose  should  appear  in  the  notice. 
It  is  enough  that  they  should  subscribe  the  notice  as  "  executors 
of  the  last  will  and  testament  of  the  mortgagee,  deceased."  The 
addition  of  these  words  is  not  only  descriptio  personce,  but  is 
descriptive  of  the  character  in  which  they  act.'® 

§  1178.  Description  of  mortgage  in  notice — The  statement  of 
the  date  of  the  mortgage  and  where  it  was  recorded  must  be  suf- 
ficiently accurate  to  accomplish  the  purpose  of  the  statute,  and  if 

53  2  R.  S.  546,  §  4;  3  R.  S.  (6th  190;  Leet  v.  McMaster,  51  Barb.  236. 
ed.)   847,  §  4.  56  The  People  v.  Prescott,  3  Hun, 

54  Code  of  Civ.  Pro.  §  2388.  419. 

55  Judd  V.  O'Brien,  21  N.  Y.  186, 
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there  be  a  positive  error,  the  question  will  be  ■whether  it  is  one 
calculated  to  mislead.  If  the  date  of  the  mortgage,  the  date  of 
record,  and  the  clerk's  office  be  all  correctly  given,  an  error  in  the 
volume  or  page  will  not  necessarily  be  fatal.  The  act  does  not 
require  the  volume  and  page  to  be  stated.^'' 

The  notice  must  specify  the  names  of  the  mortgagor  and  mort- 
gagee, "  and  of  each  assignee  of  the  mortgage."  ^^  Under  a 
similar  statute,  where  a  mortgage  had  been  assigned  as  collateral 
security  for  a  debt,  and  such  debt  had  been  paid  before  notice  of 
sale,  it  was  held  that  such  assignee,  having  no  longer  any  interest, 
it  was  not  necessary  to  specify  him.^® 

Omitting  to  state  the  name  of  the  mortgagee  in  the  notice  has 
been  held  not  to  constitute  a  fatal  defect,  where  there  is  an  ac- 
curate reference  to  the  record  of  the  mortgage  in  the  clerk's 
office.®"  But  a  mistake  in  substituting  the  word  mortgagee  in- 
stead of  mortgagor  is  material,  because  liable  to  mislead.®* 

A  single  notice  cannot  be  made  to  cover  two  mortgages,  espe- 
cially if  the  descriptions  of  property  are  not  identical.®^ 

§  1179.  Amount  claimed — The  statute  does  not  require  that  the 
amount  claimed  to  be  due  at  the  time  of  the  first  publication  of 
the  notice  should  be  set  down  in  dollars  and  cents,  though  that  is 
doubtless  the  readiest  manner  of  complying  with  its  direction; 
and  a  statement  that  a  particular  amount  was  claimed  to  be  due 
at  a  certain  prior  day,  and  that  the  mortgagee  claimed  that  sum 
with  interest  from  that  time,  would  probably  be  sufficient.®*  In- 
deed, if  more  be  claimed  by  the  mortgagee  than  is  really  due, 
under  an  honest  mistake,  the  sale  will  still  be  valid.®* 

If  only  a  part  of  the  debt  secured  by  the  mortgage  is  due  at  the 
time  of  the  first  publication  of  the  notice,  the  notice  of  sale 
should  state  the  sum  claimed  to  be  due  and  also  the  amount  to  be- 
come due.®'     The  sale,  though  for  an  instalment  only,  will  pass 

57Judd  V.  O'Brien,  21  N.  Y.  186,  63Judd  v.  O'Brien,  21  N.  Y.  186, 

188.  189. 

58  Code  of  Civ.  Pro.  §  2391.  64  Bunee  v.   Reed,    16   Barb.   347 

59  White    v.    MeClellan,     62    Md.  Klock    v.     Cronkhite,      1     Hill,    108 
347,  Jencks  v.  Alexander,   11  Paige,  619 

60  Candee  v.  Burke,  4  T.  &  C.  143 ;  Mowry    v.    Sanborn,    62    Barb.    223 
S.  c.  1  Hun,  546.  White  v.  MeClellan,  62  Md.  347. 

61  Abbott  V.  Banfield,  43  N.  H.  65  Code  of  Civ.  Pro.  §  2391.  See 
J52.  riile  under  earlier  statute.     Jencks  v. 

62  Morse  v.  Byam,  55  Mich.  594.  Alexander,  11  Paige,  619,  626. 
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the  entire  title  of  the  mortgaged  property,®®  and  will  exhaust  the 
lien  of  the  mortgage,®'  and  the  mortgagee  may  retain  out  of  the 
proceeds  of  the  sale  the  amount  due  and  to  become  due.®* 

§  1180.  The  description  of  the  mortgaged  premises  contained  in 
the  notice  of  sale,  must  conform  substantially  to  that  contained 
in  the  mortgage,  or  the  sale  will  be  void.®^ 

§  1181.  Incumbrances — The  statute  does  not  require  any  refer- 
ence in  the  notice  of  sale  to  incumbrances.  The  insertion,  there- 
fore, in  the  notice  of  matters  not  required,  does  not  render  the 
notice  defective,  as  to  the  matters  stated  in  it  that  the  statute 
requires  to  be  stated.  If  matters,  not  called  for  by  the  statute,  are 
stated,  which  are  calculated  to  mislead  the  public,  and  thereby  pre- 
vent persons  from  bidding,  the  sale  would  be  void;  but  if  the 
statement  inserted  in  the  notice,  although  calculated  to  mislead,  is 
inserted  by  mistake  merely,  and  is  corrected  before  it  could  be 
presumed  to  influence  persons  desiring  to  bid,  the  mistake  will 
not  vitiate  the  proceedings.'^'' 

It  is  lawful  to  sell  the  premises  free  and  clear  of  all  in- 
cumbrances, and  it  is  not  essential  that  such  terms  of  sale  should 
be  included  in  the  published  notice  of  foreclosure.'^ 

•§  1182.  Time  and  place  of  sale. — The  notice  should  specify  a 
definite  time  and  place  when  and  where  the  sale  will  be  made, 
in  such  a  way  that  purchasers  would  not  be  likely  to  be  deceived ;  ''^ 
but  if  there  be  by  common  usage,  an  established  place  for  such 
sales,  as  in  the  rotunda  of  the  city  hall,  a  notice  that  the  sale 
would  be  made  in  the  city  hall  would  be  sufficient.'* 

SALEk 

§  1183.  Postponing  the  sale — Section  2393  of  the  Code  of  Civil 
Procedure  provides  that  the  sale  may  be  postponed  from  time  to 

66  Poweshiek  Co.  v.  Dennison,  36  hite,  1  Hill,  107 ;  Jencks  v.  Alexan- 
lowa,  244;  14  Am.  E.  524.  der,  11  Paige,  619;  Burnet  v.  Dennis- 

67  Fowler    v.    Johnson,    26    Minn,      ton,  5  Johns.  Ch.  35,  42. 

338;    Minor  v.   Hill,  Adm'r,  58   Ind.  71  Story    v.    Hamilton,    86    N.    Y. 

176;  26  Am.  R.  71.     But  see  Hill  v.  428,  affi'g  20  Hun,  133. 

Minor,  79  Ind    48.  72  Burnet   v.   Denniston,   5   Johns. 

68  Code  of  Civ.  Pro.  §  2404.  Ch.  35,  42. 

69  Rathbone  v.  Clark,  9  Abb.  68,  n.  73  Hornby    v,    Cramer,     12    How. 

70  Per  MULLIN,  J.,   in  Hubbell  v.  Pr.  490. 
Sibley,  5  Lans.  51;   Klock  vi  Cronk- 
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time.  In  that  case  a  notice  of  the  postponement  must  be  pub- 
lished, as  soon  as  practicable  thereafter,  in  the  newspaper  in  which 
the  original  notice  was  published;  and  the  publication  of  the 
original  notice,  and  of  each  notice  of  postponement,  must  be  con- 
tinued at  least  once  in  each  week  until  the  time  to  which  the  sale 
is  finally  postponed. 

There  is  no  direction  providing  for  personal  notice  to  any  per- 
son; the  ordinary  practice  is  to  attend  at  the  time  and  place  ap- 
pointed for  the  sale,  and  to  give  public  notice  to  such  persons  as 
may  be  in  attendance,  and  this  should  be  done  when  practicable, 
since  a  departure  from  the  custom  might  be  treated  as  evidence  of 
bad  faith.  If  it  be  announced,  it  should  be  announced  correctly, 
as  a  variance  between  the  adjournment  as  announced  and  the  ad- 
journment as  published,  will  be  fatal  to  the  validity  of  the  sale.''* 

Where  the  sale  was  originally  noticed  for  Sunday,  an  adjourn- 
ment to  a  later  day,  with  personal  notice  to  parties  interested,  was 
held  to  be  sufficient.''^  After  a  public  notice  of  a  postponement 
by  the  mortgagee,  he  cannot  proceed  to  sell,  disregarding  wholly 
the  postponement.     A  sale  so  made  would  be  void.'^ 

§  1184.  Manner  of  conducting  the  sale. — The  sale  must  be  at 
public  auction,  in  the  daytime,  on  a  day  other  than  Sunday  or  a 
public  holiday,  in  the  county  in  which  the  mortgaged  property,  or 
a  part  thereof,  is  situated;  except  that,  where  the  mortgage  is  to 
the  people  of  the  State,  the  sale  may  be  made  at  the  capitol  if  the 
property  consists  of  two  or  more  distinct  farms,  tracts,  or  lots, 
they  must  be  sold  separately,  and  as  many  only  of  the  distinct 
farms,  tracts,  or  lots  shall  be  sold  as  it  is  necessary  to  sell  in  order 
to  satisfy  the  amount  due  at  the  time  of  the  sale,  and  the  costs  and 
expenses  allowed  by  law.  But  where  two  or  more  buildings  are 
situated  upon  the  same  city  lot,  and  access  to  one  is  obtained 
through  the  other,  they  must  be  sold  together.''' 

§  1185.  Kules  as  to  sale — The  sale  must  be  made  by  the  mort- 
gagee, in  a  fair  and  just  manner  and  in  good  faith,  the  mortgagee 
being  regarded  and  treated  as  a  trustee  executing  a  power  in 
trust.'*     Substantially  the  same  rules  prevail  as  control  a  sale 

74  Miller  v.  Hull,  4  Den.  104.  77  Code  of  Civ.  Pro.  §  2393. 

75  Westgate  V.  Handlin,  7  How.  Pr.  78  Jencks  v.  Alexander,  11  Paige, 
372;  Sayles  V.  Smith,  12  Wend.  57.  624;    Ellsworth   v.   Lockwood,   42   N. 

76  Jackson  v.  Clark,  7  Johns.  217,  Y.  89;  Soule  v.  Ludlow,  3  Hun,  503; 
226  s.  c.  6  N.  Y.  Sup.   (T.  &  C.)  24. 
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under  the  direction  of  a  referee  in  a  foreclosure  by  action.''* 

The  sale  must  be  by  auction,  and  it  must  be  public.  It  has 
been  said,  that  where  only  the  mortgagee  and  his  attorney  are 
present,  the  one  bidding  off  the  property  to  the  other,  this  cannot 
be  said  to  be  a  "  public  sale  " ;  *°  but  when  it  is  shown  that  all  the 
world  was  invited  to  be  present,  and  there  is  no  deceit  used  or 
mistake  occasioned,  the  absence  of  competition  would  not,  of  it- 
self, be  fatal.«i 

A  sale  advertised  for  eleven  o'clock  is  duly  made  at  any  time 
between  eleven  and  twelve.*^ 

The  fact  that  the  person  selling  the  property  as  auctioneer  wag 
not  licensed  as  such,  will  not  affect  the  title  of  the  purchaser.^* 

§  1186.  Mortgagee  may  purchase — The  mortgagee  or  his  as- 
signee, or  the  legal  representative  of  either,  may,  fairly  and  in 
good  faith,  purchase  the  mortgaged  property,  or  any  part  thereof, 
at  the  sale.** 

The  mortgagee  does  not  stand  in  a  confidential  relation  to  the 
mortgagor,  which  renders  him  incompetent  to  ptirchase.  The  rela- 
tion between  mortgagor  and  mortgagee  in  such  case,  is  not  strictly 
that  of  trustee  and  cestui  que  trust,  but  is,  at  most,  only  that  of 
principal  and  agent;  and  although  the  purchase  by  an  agent,  of 
the  property  of  his  principal,  must  be  scrutinized  closely,  yet  it  is 
not  void,  but  is  only  voidable  where  there  has  been  undue  in- 
fluence, and  advantage  or  imposition  upon  the  principal.  The 
statute  allows  the  mortgagee  to  purchase,  but  he  would  have  the 
right  to  do  so,  independent  of  the  statute.*^ 

§  1187.  Sale  in  parcels.— The  direction  of  the  statute  is  per- 
emptory that,  if  the  property  consists  of  two  or  more  distinct 
farms,  tracts,  or  lots,  they  must  be  sold  separately;  and  the  only 
exception  to  this  rule  is  where  two  or  more  buildings  are  situated 
upon  the  same  city  lot,  and  access  to  one  is  obtained  through  the 
other.®" 

79  Soule  V.  Ludlow,  3  Hun,  503 ;  84  Code  of  Civ.  Pro.  §  2394. 

S.  c.  6  N.  Y.  Sup.   (T.  &  C.)   24.  85  Elliott  v.  Wood,  53  Barb.  285; 

80  Campbell  v.  Swan,  48  Barb.  s.  c.  affi'd  45  N.  Y.  71;  Lewis  v. 
109.  Duane,  23  N.  Y.   Supp.  433;    52   St. 

81  Learned  v.  Greer,  139  Mass.  31.       Rep.  818;    69  Hun,  28,  affi'd   141  N. 
82McGovern  v.  Life  Ins.  Co.,  109       Y.  302;  57  St.  Eep.  410.     See  Cox  v. 

111.  151.  Wheeler,  7  Paige,  248. 

83  Learned  v.  Greer,  139  Mass.  31.  86  Code  of  Civ.  Pro.  §  2393;  Lam- 
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This  is  a  general  rule  for  judicial  sales:  if  the  land  be  in 
separate  parcels,  marked  for  distinct  and  separate  use,  they 
should  be  sold  separately.®'^  But  this  rule  is  founded  on  the  pre- 
sumption that  such  a  mode  of  sale  will  "produce  the  largest  amount 
of  money,  and  it  -will  not  apply  where  the  whole  together  will 
produce  more  than  the  aggregate  of  the  respective  parcels.  Ex- 
cept for  the  present  statute,  if  two  or  more  parcels  of  land,  which 
have  previously  been  held  and  used  together,  be  included  in  one 
mortgage,  they  may  be  sold  together,  unless  some  good  reason  is 
shown  for  adopting  a  different  method  of  sale.®^ 

In  making  the  sale  in  cases  where  the  security  is  suflBcient,  it 
is  the  duty  of  the  mortgagee  to  consult  the  wishes  of  those  in- 
terested in  the  surplus ;  and  he  has  no  right  to  sell  the  whole  of 
the  mortgaged  premises,  together,  when  a  person  claiming  an  in- 
terest in  the  property  subsequent  to  the  mortgage,  offers  to  bid 
enough  to  satisfy  the  mortgage  and  costs,  for  a  portion  of  it,  and 
requests  that  portion  to  be  first  sold.^® 

A  mortgagee  is  not  obliged  to  sell  in  parcels  without  request, 
where  the  division  into  parcels  was  made  after  the  execution  of 
the  mortgage.®" 

In  selling  under  a  power,  the  rules  which  govern  in  equitable 
actions  should  be  followed.  These  are  fully  set  forth  in  another 
part  of  this  work.®^ 

The  mortgagee  may  not  only  sell  in  separate  parcels,  but  he 
may  also  reserve  certain  rights  for  the  benefit  of  the  owner  of  the- 
equity  of  redemption — as,  for  instance,  he  may  sell  the  land  and 
reserve  a  growing  crop,  the  land  being  sufiicient  to  pay  his  debt.^^ 

If  the  mortgage  be  payable  in  instalments,  and  it  is  proper  to 
sell  the  whole  of  the  mortgaged  premises  together,  the  mortgagee 
is  entitled  to  retain  the  whole  amount  of  his  debt,  whether  due 
or  not,  out  of  the  proceeds.  The  statute  does  not  contemplate  a 
sale  subject  to  future  instalments.®^ 

merson  v.   Marvin,   8  Barb.   9;    Hub-  91  See  ante,  §  943  et  seq. 

bell  V.   Sibley,   5   Lans.   51,   affi'd  50  92  Sherman   v.   Willett,   42   N.   Y. 

N.  Y.  468.  146. 

87  Wells  V.  Wells,  47  Barb.  416.  93  Code  of  Civ.  Pro.  §  2404;   Cox 

88  Anderson  v.  Austin,  34  Barb.  v.  Wheeler,  7  Paige,  248;  Grosvenor 
319.  V.  Day,  Clarke,  109;  Jencks  v.  Alex- 

89  Ellsworth  v.  Lookwood,  42  N.  ander,  II  Paige,  619;  Bunce  v.  Reed, 
Y.  89.  16    Barb.    347;    Barber   v.    Gary,    H 

90  Ellsworth  v.  Lockwood,  9  Hun,  Barb.  549. 
548. 
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§  1188.  Terms  of  the  sale. — The  statute  does  not  require  that 
the  terms  upon  which  the  sale  is  to  be  made  should  be  contained 
in  the  published  notice.  The  practice  is  to  conform  the  terms  of 
sale  to  those  used  in  sales'  in  equitable  actions  by  framing  written 
conditions  upon  which  the  purchaser  is  to  pay  for  and  receive  his 
title,  thus  fixing  the  rights  of  the  parties  and  avoiding  any  ques- 
tion as  to  the  statute  of  frauds.  This  practice  has  been  com- 
mended by  the  Court  of  Appeals.®* 

Where  there  is  a  prior  lien  on  the  property,  it  is  competent 
for  the  mortgagee  to  make  the  sale  subject  to  such  prior  lien,  or, 
if  it  is  due,  to  require  the  purchaser  to  pay  and  discharge  it  out  of 
his  purchase  money.  ®^ 

The  fact  that  a-  usual  and  reasonable  deposit  is  required  on  the 
day  of  sale  will  not  render  the  sale  void,  notwithstanding  the  ad- 
vertisement did  not  state  the  terms  of  sale,  or  that  they  would  be 
stated  at  the  sale.®® 

A  sale  for  cash  is  satisfied  by  the  giving  of  a  check  which  would 
be  paid  if  presented;  ®^  and  if  the  mortgagee  consents  that  the 
purchaser  shall  pay  by  discharging  a  debt  due  from  him  to  such 
purchaser,  this  is  a  matter  in  which  the  mortgagor  is  in  no  way 
concerned.®* 

It  is  in  the  power  of  the  mortgagee  to  allow  to  the  purchaser  a 
credit  or  postponed  period  of  payment,  as  to  the  whole  of  the 
money  which  he  is  entitled  to  receive,  or  any  portion  of  it;  and 
where  he  chooses  to  do  so,  he  may  determine  for  himself  what 
security  he  will  exact  for  the  eventual  payment  of  the  money. 
The  rights  of  the  mortgagor  would  not  be  impaired,  but  would 
generally  be  promoted  by  such  a  concession  on  the  part  of  the 
mortgagee.'' 

§  1189.  Sales  under  invalid  mortgages — The  power  of  sale  is 
extinguished  by  payment,  and  the  lien  of  the  mortgage  is  dis- 
charged by  a  tender  of  the  amount  due  upon  it,  and  therefore  a 
mortgage  which  has  been  paid,^  or  the  amount  of  the  debt  secured 

94  story  v.  Hamilton,  86  N.  Y.  98  Cooper  v.  Homsby,  71  Ala.  62; 
428,  432.  Tartt  v.  Clayton,  109  111.  579. 

95  Story  v.  Hamilton,  86  N.  Y.  1  Cox  v.  Wheeler,  7  Paige,  248, 
428,  affi'g  20  Hun,  133.  251;  Whitfield  v.  Eiddle,  78  Ala.  99. 

96  Pope  V.  Burrage,  115  Mass.  282.           2  Cameron   v.   Irwin,   5    Hill,   272, 

97  McConneaughey  v.  Bogardus,  276;  Jackson  v.  Crafts,  18  Johns.  110. 
106  111.  321. 
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by  which  has  been  tendered,^  cannot  be  foreclosed  by  sale  under 
the  power,  and  no  title  will  pass  to  the  purchaser.  On  the  same 
principle,  when  enough  has  been  sold  to  pay  the  debt,  the  power 
is  exhausted  and  the  remainder  cannot  be  sold.*  It  has  even  been 
said  that  the  foreclosure  by  sale  under  a  power  in  a  mortgage 
which  has  been  satisfied,  conveys  no  title,  even  to  a  hona  fide 
purchaser ;  ®  but  the  better  opinion  seems  to  be  that,  if  the  mort- 
gage be  undischarged  upon  the  record,  and  if  the  proceedings  be 
regular,  a  iona  fide  purchaser,  having  no  notice  of  any  fraud  or 
defense,  will  be  protected.^ 

Even  if  part  of  the  property  sold  has  been  released  by  an  in- 
strument not  recorded,  a  bona  fide  purchaser  will  take  title  to  the 
whole,  notwithstanding  the  release. '^ 

So  far  as  a  purchaser  in  good  faith  is  concerned,  the  title  is 
equivalent  to  that  acquired  under  a  sale  pursuant  to  a  judgment 
in  an  action  to  foreclose  the  mortgage,*  and  all  questions  de- 
terminable by  the  court  in  such  an  action  are  settled  by  the  sale 
on  the  one  condition  that  all  of  the  formalities  prescribed  by  the 
statute  are  observed.^ 

A  power  of  sale  contained  in  a  usurious  mortgage  is  void,  and 
a  purchaser  under  it  having  actual  notice  of  the  usury  acquires  no 
title ;  ^°  but  the  sale  could  not  be  defeated  to  the  prejudice  of  a 
hona  fide  purchaser. -^^ 

If  there  is  any  defense  to  the  mortgage,  or  if  there  is  any 
reason  why  the  sale  should  not  take  place  under  it,  the  mortgagor 
may  always  protect  himself,  either  by  commencing  an  action  to 

3  Burnet    v.    Denniston,    5    Johns.  7  Palmer  v.  Bates,  22  Minn.  532. 
Ch.  35.  8  Code  of  Civ.   Pro.   §   2395;    Slee 

4  Charter  v.  Stevens,  3  Den.  33.  v.   Manhattan   Co.,    1   Paige,   48,   69 ; 

5  Cameron  v.  Irwin,  5  Hill,  272 ;  Doolittle  v.  Lewis,  7  Johns.  Ch.  45, 
Wood  V  Colvin,  2  Hill,  566;  Jackson  50;  Decker  v.  Boice,  19  Hun,  152, 
v.  Morse,  18  Johns.  441 ;  Redmond  v.  affi'd  83  N.  Y.  215.  See  Bonaker  v. 
Packenham,  66  111.  434;  Lycoming  Weyrick,  48  Misc.  E.  189;  96  N.  Y. 
Ins.  Co.  V.  Jackson,  83  111.  307 ;  Tern-  Supp.  775. 

pie  V.  Whittier    (111.),  34  Alb.  L.  J.  9  Warner  v.  Blakeman,  supra. 

156.  lOHyland    v.    Stafford,    10    Barb. 

6  Warner  v.  Blakeman,  36  Barb.  558 ;  Jackson  v.  Dominick,  14  Johns. 
501;  s.  c.  affi'd  4  Keyes,  487;  s.  c.  4  435. 

Abb.    Ct.   of   App.   Dec.   530 ;    Elliott  1 1  Jackson    v.    Henry,    10    Johns. 

V.    Wood,    53    Barb.    285;    Brown   v.       185. 
Cherry,   38   How.   Pr.   352;    s.   c.   56 
Barb.  635. 
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restrain  the  sale,  or  by  attending  the  sale  and  there  giving  notice 
of  the  facts.  ^^ 

EESTEAINIITG    THE    SALE    BY    INJUNCTION. 

§  1190.  When  injunction  is  proper — If  there  is  any  .reason  why 
it  is  inequitable  that  the  mortgagee  should  proceed  to  a  sale  under 
the  power,  the  mortgagor  or  other  person  interested  in  stopping 
the  sale  may  do  so  by  commencing  an  action  and  procuring  an 
injunction.  If  the  mortgagee  claims  a  larger  amount  in  his  notice 
than  is  actually  due,  it  has  been  said  that  this  is  a  ground  for 
enjoining  the  sale;  ^*  but  the  sale  will  not  be  enjoined  unless 
the  mortgagor  or  person  bringing  the  action  offers  to  pay  the 
amount  really  due,  since  he  would  have  a  perfect  remedy  at 
law  to  compel  the  mortgagee  to  account  for  the  proceeds  of  the 
sale,  if  it  is  necessary  to  have  one.-'* 

When  the  mortgage  is  atterapted  to  be  foreclosed  after  the 
owner  of  a  junior  lien  has  offered  to  pay  the  amount  due,  the 
mortgagee  may  be  restrained  by  injunction  from  assigning  his 
mortgage,  or  from  selling  under  it  until  the  hearing  of  the  case 
on  a  complaint  to  redeem.^" 

Injunctions  have  in  some  cases  been  granted  to  delay  sales 
under  powers  until  the  amount  due  under  the  mortgage  has 
been  judicially  determined;  ^®  but  the  differences  between  the 
parties  must  relate  to  the  transaction  out  of  which  the  mortgage 
debt  arose,  and  the  mortgagee  will  not  be  delayed  in  his  sale 
until  alleged  offsets  arising  out  of  other  transactions  are  ad- 
justed. ^'^ 

The  mortgagor  may  bring  an  action  to  restrain  the  sale  and 
to  set  aside  the  mortgage  as  usurious  and  void.^*  So,  also,  in  an 
action  to  set  aside  as  void  a  mortgage  made  in  the  name  of  a 
corporation,  to  the  directors,  an  injunction  restraining  a  sale 
under  it  may  be  granted.  ^^ 

12Hyland    v.    Stafford,    10    Barb.  268;    Capehart    v.    Biggs,    77    N.    C. 

558;    Burnet  \>i   Denniston,  5   Johns.  261;  Kornegay  v.  Spicer,  76  N.  C.  95. 

Ch.  35,  41.  17iFrieze  v.  Chapin,  2  R.  I.  429; 

13  Cole  V.  Savage,  Clarke,  361.  Knight  v.  Drane,  77  Ala.  371. 

14Vechte    v.    Brownell,    8    Paige,  18  Cole    v.    Savage,    Clarke,    482; 

212.  Hyland    v.    StaflFord,    10    Barb.    558; 

15  Rhodes  v.  Buckland,  16  Beav.  Burnet  v.  Denniston,  5  Johns.  Ch. 
212.  35,  41. 

16  Gooch  V.  Vaughan,  92  N.  C.  19  Southampton  Boat  Co.  v. 
610;    Purnell  v.  Vaughan,  77  N.   C.  Muntz,  12  W.  R.  330. 
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§  1191.  When  injunction  will  be  refused The  right  of  the 

mortgagee  to  his  summary  remedy  by  a  sale  under  the  power  of 
sale  contained  in  the  mortgage  is  secured  to  him  by  his  contract, 
and  will  not  be  lightly  disturbed  by  the  courts.  If  the  mort- 
gage is  valid  and  is  due,  and  the  mortgagee  is  proceeding  to  a 
sale  according  to  the  forms  prescribed  by  law  and  without  fraud, 
the  motives  which  impel  him  to  the  enforcement  of  his  security 
will  not  be  inquired  into.^°  The  holder  of  a  mortgage  has  a  right 
to  make  his  own  election  as  to  the  mode  in  which  he  will  enforce 
it,  and  he  cannot  be  restrained  from  proceeding  in  his  own  way 
merely  because  a  subsequent  incumbrancer  prefers  a  different 
remedy,  or  even  offers  to  collect  his  mortgage  for  him.  He  can- 
not be  restrained  by  injunction  unless  there  is  some  good  legal 
reason  for  interference.  It  is  not  a  reason  for  interfering  that 
tlie  time  advertised  for  the  sale  is  at  a  season  of  the  year  when 
the  property  may  not  sell  to  the  best  advantage,  or  that  the  sale 
take  place  at  a  time  inconvenient  to  junior  incumbrancers.  The 
mortgagee  has  a  right  to  fix  his  own  time,  and  to  have  as  early 
a  day  as  the  statute  allows.^^ 

When  the  amount  due  on  the  mortgage  has  been  once  judicially 
determined,  further  delay  in  the  sale  will  not  be  granted  to  en- 
able an  appeal  to  be  had,  if  the  rights  of  the  parties  can  be  other- 
wise fully  protected,  as,  for  instance,  if  the  money  received  from 
the  sale  is  to  be  in  the  hands  of  an  officer  of  the  court.^^ 

The  proceedings  of  a  mortgagee  under  a  power  to  sell,  will 
not  be  suspended  or  delayed  while  the  several  owners  of  the  equity 
of  redemption  shall  settle  among  themselves  the  proportion  which 
each  is  to  contribute  toward  the  payment  of  the  mortgage  debt ;  but 
if  a  sufficient  sum  is  paid  into  court  to  secure  the  mortgagee 
against  loss,  a  reasonable  time  may  be  allowed  to  them.^* 

A  sale  of  land  under  a  power  contained  in  a  mortgage  will 
not  be  restrained  as  a  cloud  upon  title  on  the  ground  that  the 
statute  of  limitations  has  run  against  the  mortgage,  in  the  ab- 
sence of  any  allegation  or  finding  that  the  bond  and  mortgage 
have  been  paid.^* 

20  Jones  v.  Matthie,  11  Jur.  504;  22  Outtrin  v.  Graves,  1  Barb.  Ch. 
Whiteworth  v.   Rhodes,   20  L.   E.  N.      49. 

g    105.  23  Brinekerhoff      v.      Lansing,      4 

21  Bedell    v.    McClellan,    11    How.      Johns.  Ch.  65. 

Pr,  163.  24  House  v.  Carr,  185  N.  Y.  453, 

rev'g  105  App.  Div.  625. 
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§  1192.  Damages  from  injunction.— If  the  mortgagee  be  wrong- 
fully enjoined,  he  is  entitled  as  a  part  of  his  damages  sustained 
by  the  injunction,  where  the  sale  does  not  yield  payment  of  his 
debt,  to  the  value  of  the  emblements  removed  by  the  mortgagor 
while  the  sale  was  suspended,  and  also  to  necessary  counsel  fees 
and  taxable  costs  incurred  in  consequence  of  the  injunction,  and 
interests  on  the  whole  sum  the  collection  of  which  was  suspended.  ^^ 

§  1193.  Lands  without  the  State — The  summary  mode  of  fore- 
closing mortgages  of  property  within  this  State,  and  selling  the 
same,  as  regulated  by  our  statute,  has  no  extraterritorial  applica- 
tion or  reference  to  lands  without  the  State,  and  a  court  of  equity 
of  this  State  has  no  authority  to  enjoin  a  mortgagee  of  lands 
situate  without  the  State,  from  selling  the  mortgaged  lands 
at  public  sale  within  this  State,  according  to  the  terms  of  the 
mortgage  security,  upon  the  mere  allegation  that  such  power  is 
void,  when  no  statute  of  the  State  or  territory  where  the  lands 
are  situated,  nor  any  other  invalidity  in  the  power  is  stated  or 
made  apparent.^*  A  sale  in  this  State  of  property  in  Colorado 
will  not  be  restrained  if  authorized  by  a  power  contained  in  the 
mortgage,  such  sale  not  being  in  violation  of  any  law  of  Colo- 
rado.^^ 

§  1194.  Appointing  referee  to  make  sale. — If  it  appears  likely 
to  the  court  that  the  mortgagee  will  exercise  his  power  to  sell 
in  a  harsh,  oppressive,  or  improper  manner,  a  referee  may  be 
associated  with  him,  to  the  end  that  the  sale  shall  be  fairly  con- 
ducted, and  that  no  more  of  the  premises  shall  be  sold  than  shall 
be  sufficient  to  satisfy  the  debt,^®  or  the  court  may  restrain  a  sale 
for  a  limited  time,  so  as  to  give  the  mortgagor  an  opportunity 
to  pay.^® 

SE^TTING  ASIDE   SALE. 

§  1195.  When  the  sale  will  be  set  aside Relief  will  be  given 

by  action,  to  set  aside  foreclosure  proceedings  by  advertisement, 
whenever,  by  any  fraud,  mistake,  deceit,  or  unfair  contrivance,  or 

25  Aldrich  v.  Reynolds,  1  Barb.  Civ  27  Carpenter  v.  Black  Hawk  Gold 
613.  Mining  Co.,  65  N.  Y.  43. 

26  Per  Robinson,  J.,  in  The  Cen-  28  Van    Bergen    v.    Demarest,    4 
tral    Gold    Mining    Co.    v.    Piatt,    3  Johns.   Ch.   37. 

Daly,  263;  Elliott  v.  Wood,  45  N.  Y.  29  Manning  v.  Elliott,  92  N.  C.  48 

71.  . 
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practice,  or  bad  faith,  in  conducting  the  proceedings  of  foreclosure 
or  sale,  the  rights  of  the  mortgagor  or  of  subsequent  incumbrancers 
have  been  injuriously  affected,  upon  pret'ty  much  the  same  grounds 
which  the  court  would  recognize  as  sufiBcient  for  opening  the  sale 
if  the  foreclosure  had  been  by  action.^" 

§  1196.  Bona  fide  purchasers. — Any  person  whose  rights  are  af- 
fected by  the  foreclosure  may  commence  an  action  to  set  it  aside, 
but  subsequent  bona  fide  purchasers  will  be  protected  by  the 
court.^^  In  order  to  be  entitled  to  claim  such  protection,  the  pur- 
chaser must  show  that  he  made  his  purchase  in  good  faith,  and 
paid  the  consideration  before  notice  of  defects  in  the  title  or 
irregularities  in  the  sale.^^ 

§  1197.  An  action  to  set  aside  a  sale  under  a  power  as  irregular 
or  fraudulent  can  be  maintained  without  redeeming,  or  offering  to 
redeem,  from  the  mortgage  lien,  since  even  an  insolvent  debtor 
has  at  least  a  right  to  have  his  property  sold  away  from  him  ac- 
cording to  law  and  with  common  honesty.** 

Inadequacy  of  price  is  not,  of  itself,  sufficient  to  set  aside  a  sale 
made  pursuant  to  a  power,**  unless  it  is  so  gross  as  to  amount  to 
evidence  of  fraud  upon  the  debtor's  rights.*^ 

A  junior  lienor  having  other  and  primary  security  for  his  debt 
will  be  required  to  proceed  against  such  other  security  before 
attacking  a  sale  which  conforms  to  the  statute,  on  the  ground 
of  special  deception  practiced  against  him.*® 

Application  to  set  aside  the  sale  upon  grounds  of  discretion 
should  be  made  promptly,  and  laches  will  be  a  reason  for  deny- 
ing relief.*'' 

The  purchaser  at  the  foreclosure  sale  is  a  necessary  party  to 
an  action  to  have  the  sale  declared  void,  as  also  are  all  persons 
claiming  rights  under  him.** 

30  Soule  V.  Ludlow,  6  N.  Y.  Sup.  34  Laclede  Bank  v.  Keeler,  109  111. 
(T.  &  C.)  24;  s.  c.  3  Hun,  503;  Leet  385;  Cleaver  v.  Green,  107  111.  67; 
V.  McMaster,  51  Barb.  236;  Hubbell  Weld  v.  Rees,  48  111.  434.  See  ante, 
V.    Sibley,   5   Lans.   51;    Clevinger  v.  §§   1029-1030. 

Eoss,   109  111.  349.     See  ante,  Chap.  35  Magnusson  v.  Williams,  111  111. 

XXVIII.  450. 

31  Warner  v.  Blakeman,  36  Barb.  36  Soule  v.  Ludlow,  3  Hun,  503; 
501;  83.  c.  affi'd  4  Keyes,  487.  s.  c.  6  T.  &  C.  24. 

32Grover   v.   Hall,    107    111.    638;  37  Depew  v.  Dewey,  46  How.   Pr. 

Brown  v.  Welsh,  18  111.  343;  Redden  441. 

V.  Miller,  95  111.  345.  38  Candee  v.  Burke,  4  N.  Y.  Sup, 

33  Clevinger  v.  Ross,  109  HI.  349.  (T.  &  C.)   143;  s.  c.  1  Hun,  546. 
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If  a  sale  be  set  aside  as  illegal  and  fraudulent,  the  lien  of  the 
mortgage  will  remain  unimpaired  by  the  foreclosure  proceedings,^* 
and  the  purchaser  at  the  sale  will  then  hold  the  rights  of  the 
mortgagee,  and  will  stand  as  assignee  of  the  mortgage." 

§  1198.  Receipt  of  surplus  money. — In  analogy  to  the  rule  that 
the  receipt  of  the  surplus  moneys,  arising  from  a  sale  of  land  on 
execution,  does  not  preclude  the  owners  from  questioning  the 
validity  of  the  sale,  as  they  have  done  nothing  to  encourage  the 
purchasers  to  bid,*^  the  receipt  of  surplus  money  by  the  mortgagor 
may  not  estop  him ;  *^  but  it  would  seem  to  be  evidence  to  be  con- 
sidered on  passing  on  the  question  of  the  regularity  of  the  pro- 
ceedings. If  the  owner  retains  the  surplus  money,  no  court 
would  set  aside  the  foreclosure  without  requiring  him  to  refund 
what  he  had  received.** 

TITXE  OP  THEI  PtTECIIASEE^ 

§  1199.  statute. — Section  2395  of  the  Code  of  Civil  Procedure 
provides  that  a  sale,  made  and  conducted  as  prescribed  in  the  title 
relating  to  foreclosures  by  advertisement,  to  a  purchaser  in  good 
faith,  is  equivalent  to  a  sale,  pursuant  to  judgment  in  an  action  to 
foreclose  a  mortgage,  so  far  only  as  to  be  an  entire  bar.  of  all 
claim  or  equity  of  redemption,  upon,  or  with  respect  to,  the 
property  sold,  of  each  of  the  following  persons : 

1.  The  mortgagor,  his  heir,  devisee,  executor,  or  administrator. 

2.  Each  person,  claiming  under  any  of  them,  by  virtue  of  a 
title,  or  of  lien  by  judgment  or  decree,  subsequent  to  the  mort- 
gage, upon  whom  the  notice  of  sale  was  served,  as  prescribed  in 
this  title. 

3.  Each  person  so  claiming,  whose  assignment,  mortgage,  or 
other  conveyance  was  not  duly  recorded  in  the  proper  book  for 
recording  the  same  in  the  county,  or  whose  judgment  or  decree 
was  not  duly  docketed  in  the  county  clerk's  ofEce,  at  the  time  of 
the  delivery  of  a  copy  of  the  notice  of  said  sale  to  the  clerk  of 

39  Stackpole  v.  Eobbins,  47  Barb.  41  Wood  v.  Jackson,  8  Wend.  10, 
212;    Lash  v.   McCormick,    17   Minn.      31. 

403.  42  But  see  contra,  Sloan  v.  Froth- 

40  Robinson  v.  Ryan,  25  N.  Y.  ingham,  72  Ala.  589;  Merritt  v. 
320;   Jackson  v.   Bowen,  7   Cow.   13;       Home,  5  Ohio  St.  307. 

Vroom  V.  Ditmas,  4  Paige,  526.  43  Candee  v.  Burke,   1   Hun,  546 ; 

s.  c.  4  N.  Y.  Sup.   (T.  &  C.)   143. 
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the  county;  and  the  executor,  administrator,  or  assignee  of  such 
a  person. 

4.  Every  other  person,  claiming  under  a  statutory  lien  or  in- 
cumbrance, created  subsequent  to  the  mortgage,  attaching  to  the 
title  or  interest  of  any  person,  designated  in  either  of  the  fore- 
going subdivisions  of  this  section. 

5.  The  wife  or  widow  of  the  mortgagor,  or  of  a  subsequent 
grantee,  upon  whom  notice  of  the  sale  was  served  as  prescribed  in 
this  title,  where  the  lien  of  the  mortgage  was  superior  to  her 
contingent  or  vested  right  of  dower,  or  her  estate  in  dower. 

§  1200.  Who  are  bound — The  title  acquired  by  the  purchaser 
is,  if  the  proceedings  be  regular,  the  same  as  under  a  strict  fore- 
closure or  under  a  judgment  of  foreclosure  and  sale.**  The 
statute  has  no  saving  clause  for  persons  laboring  under  disability, 
but  it  is  peremptory  that  "  every  sale  pursuant  to  a  power,"  and 
conducted  as  is  therein  prescribed,  shall  have  a  certain  effect. 
Where  the  statute  makes  no  exception,  the  court  can  mate  none 
on  the  ground  of  any  inherent  equity  applicable  to  infants.*' 

§  1201.  Questions  of  priority. — ^Where  several  mortgages  were 
executed  at  the  same  time  and  a  parol  agreement  was  made  be- 
tween the  mortgagor  and  all  of  the  mortgagees  that  all  should 
be  of  equal  lien,  and  the  mortgage  first  recorded  was  foreclosed 
by  the  assignee  thereof  by  advertisement,  proper  notices  being 
served  on  the  other  mortgagees,  it  was  held  that  a  purchaser  in  good 
faith  and  for  value  acquired  a  title  free  from  the  liens  of  all 
of  the  mortgages.*®  This  case  was  aiSrmed  in  the  Court  of  Ap- 
peals, but  the  decision  was  put  upon  the  ground  that  the  assignee 
of  the  mortgage  foreclosed  acquired  a  preference  over  the  un- 
recorded mortgages,  which  thereupon  became  junior  liens  subject 
to  be  foreclosed  and  cut  off  by  the  sale.*''  The  question  as  to 
whether  the  purchaser  by  force  of  the  sale  could  acquire  a  title 
greater  than  the  extent  of  the  lien  of  the  mortgage  foreclosed, 
was  not  passed  upon,  and  might  admit  of  serious  discussion. 
Controversies  as  to  priority  can  be  determined  in  actions  to  fore- 

44  Jackson  v.  Henry,  10  Johns.  46  Decker  v.  Boice,  19  Hun,  152, 
185;  Otis  V.  McMillan,  70  Ala.  46.  affi'd  83  N.  Y.  215. 

45  Demarest  v.  Wynkoop,  3  Johns.  47  Decker  v.  Boice,  83  N.  Y.  215. 
Ch.  129,  147. 
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close  mortgages,  but  it  is  a  grave  question  as  to  whether  a  failure 
to  take  active  steps  to  prevent  or  restrain  a  sale  V7ill  operate 
to  estop  a  person  holding  a  lien  from  contesting  the  alleged  pri- 
ority of  a  mortgage  attempted  to  be  foreclosed  by  sale  under  a 
power  contained  in  a  junior  mortgage. 

§  1202.  Defective  foreclosure — If  the  foreclosure  be  regularly 
conducted  so  far  as  the  advertising  and  posting  of  the  notice, 
and  the  only  irregularity  be  an  omission  to  serve  some  one  per- 
son with  the  notice,  who  was  entitled  to  receive  it,  the  foreclo- 
sure will  be  valid  as  against  all  of  the  persons  who  were  served, 
and  the  purchaser  will  bear  the  same  relation  to  the  person  who 
was  not  served,  as  a  purchaser  at  a  sale  under  a  jugdment  would 
bear  toward  a  party  interested  in  the  equity  of  redemption,  who 
had  not  been  joined  as  a  defendant.  He  would  become  the  as- 
signee of  the  rights  of  the  mortgagee  in  the  premises,  as  security 
for  the  debt,  and  the  proceedings  to  foreclose  would  be  sufficient 
evidence  of  his  right  to  occupy  the  position  and  claim  the  remedies 
of  the  mortgagee.**  As  to  all  persons  who  were  properly  served, 
their  right  of  redemption  would  be  gone,  and  their  interests  m 
the  land  would  be  owned  by  the  purchaser ;  but  the  right  of  re- 
demption would  still  remain  in  all  persons  who,  being  entitled  to 
notice,  did  not  receive  it.*® 

If  the  purchaser  under  the  defective  foreclosure  obtains  posses- 
sion he  may  retain  such  possession  until  the  amount  due  on  the 
mortgage  is  paid  to  him.^" 

If  there  are  judgments  subsequent  to  the  mortgage,  which  re- 
main a  lien  upon  the  property  at  the  time  of  the  sale  under  the 
statute,  the  purchaser  takes  the  whole  legal  and  equitable  interest 
in  the  property  as  against  the  mortgagor  and  all  persons  claiming 
under  him;  subject,  however,  to  the  equitable  right  of  the  judg- 
ment creditors  to  redeem,  in  the  same  manner  as  if  such  foreclo- 
sure had  not  taken  place.  The  amount  which  such  judgment 
creditors  are  to  pay  upon  the  redemption  of  the  premises,  does 
not  depend  upon  the  sum  bid  at  the  sale,  but  is  regulated  by 
the  amount  actually  due  at  the  time  of  such  sale,  unless  it  has 

48Eobinson    v.    Ryan,    25    N.    Y.  503;     Vanderkemp     v.     Shelton,     11 

320;   Jackson  v.  Bowen,  7   Cow.   13;  Paige,   28;    Wetmore   v.    Roberts,    10 

Vroom  V.  Ditmas,  4  Paige,  526.  How.  Pr.  51. 

49Groff  V.   Morehouse,   51   N.   Y.  50  Brown  v.  Smith,  116  Mass.  108. 
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been  subsequently  paid  by  the  person  who  was  equitably  bound  to 
pay  the  same."^ 

It  has  been  said  that,  where  the  value  of  the  mortgaged  prem- 
ises is  less  than  the  mortgage  foreclosed,  the  purchaser  in  good 
faith  may,  by  injunction,  restrain  a  subsequent  judgment  creditor 
who  is  not  barred  from  enforcing  his  rights,^  ^  but  it  may  be 
questioned  as  to  whether  the  right  of  a  creditor  to  redeem  can  be 
cut  off  in  any  other  way  than  by  one  of  the  methods  of  fore- 
closure. Though  irregularly  made  a  sale  will  not  be  disturbed 
after  eighteen  years.^* 

§  1203.  Curing  defective  foreclosure A  strict  foreclosure  has 

been  held  to  be  the  proper  remedy  to  extinguish  the  rights  of 
holders  of  subsequent  incumbrances  who  have  not  been  properly 
cut  ofE  by  the  proceedings  under  the  statute,^*  but  strict  fore- 
closure is  now  believed  to  be  abolished  by  our  Code  of  Civil  Pro- 
cedure.'^ 

EVrDENCE'  OF  THE  FOEECLOSTJEE. 

§  1204.  Affidavits.— Section  2396  of  the  Code  of  Civil  Proce- 
dure provides  that  an  affidavit  of  the  sale,  stating  the  time  when, 
and  the  place  where,  the  sale  was  made;  the  siim  bid  for  each 
distinct  parcel,  separately  sold ;  the  name  of  the  purchaser  of  each 
distinct  parcel;  and  the  name  of  the  person  or  persons,  court 
officer  or  other  officer,  to  whom  the  proceeds  of  the  sale  were 
paid,  and  the  sums  thereof  must  be  made  by  the  person  who  offi- 
ciated as  auctioneer  upon  the  sale.  An  affidavit  of  the  publication 
of  the  notice  of  sale,  and  of  the  notice  or  notices  of  postponement, 
if  any,  may  be  made  by  the  publisher  or  printer  of  the  newspaper 
in  which  they  were  published,  or  by  his  foreman  or  principal 
clerk.  An  affidavit  of  the  affixing  of  a  copy  of  the  notice,  at 
or  near  the  entrance  of  the  proper  court  house,  may  be  made  by 
the  person  who  so  affixed  it,  or  by  any  person  who  saw  it  so 
affixed,  at  least  eighty-four  days  before  the  day  of  sale.  An 
affidavit  of  the  affixing  of  a  copy  of  the  notice  in  the  book,  kept 
by  the  county  clerk,  may  be  made  by  the  county  clerk,  or  by 

51  Per  Chancellor  Walwobth,  in  53  Pitt  v.  Amend,  84  Hun,  492; 
Benedict  v.  Oilman,  4  Paige,  58,  61;  65  St.  Rep.  697;  32  N.  Y.  Supp.  423. 
Robinson  v.  Ryan,  25  N.  Y.  320.  54  Benedict    v.    Oilman,    4    Paige, 

52  Root  V.  Wheeler,  12  Abb.  294.  58,  63. 

55  Code  of  Civ.  Pro.  §  1626. 
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any  person  who  saw  it  so  affixed,  at  least  eighty-four  days  before 
the  day  of  sale.  An  affidavit  of  the  service  of  a  copy  of  the 
notice  upon  the  mortgagor,  or  upon  any  other  person,  upon  whom 
the  notice  must  or  may  be  served,  may  be  made  by  the  person 
who  made  the  service.  Where  two  or  more  distinct  parcels  are 
sold  to  different  purchasers,  separate  affidavits  may  be  made  with 
respect  to  each  parcel,  or  one  set  of  affidavits  may  be  made  for  all 
the  parcels. 

The  matters  required  to  be  contained  in  any  or  all  of  the  affi- 
davits specified  in  the  above  section,  may  be  contained  in  one 
affidavit  where  the  same  person  deposes  with  respect  to  them. 
A  printed  copy  of  the  notice  of  sale  must  be  annexed  to  each  affi- 
davit, and  a  printed  copy  of  each  notice  of  postponement  must  be 
annexed  to  the  affidavit  of  publication  and  to  the  affidavit  of  sale. 
But  one  copy  of  the  notice  suffices  for  two  or  more  affidavits,^® 
where  they  all  refer  to  it,  and  are  annexed  to  each  other  and  filed 
and  recorded  together.^^ 

§  1205.  Affidavits  may  be  filed  and  recorded. — The  affidavits 
specified  in  sections  2396  and  2397  of  the  Code  of  Civil  Pro- 
cedure, may  be  filed  in  the  office  for  recording  deeds  and  mort- 
gages in  the  county  where  the  sale  took  place.  They  must  be 
recorded  at  length  by  the  officer  with  whom  they  are  filed,  in 
the  proper  book  for  recording  mortgages.  The  original  affidavits, 
so  filed,  the  record  thereof,  and  a  certified  copy  of  the  record,  are 
presumptive  evidence  of  the  matters  of  fact  therein  stated,  with 
respect  to  any  property  sold  which  is  situated  in  that  county. 
Where  the  property  sold  is  situated  in  two  or  more  counties,  a 
copy  of  the  affidavits,  certified  by  the  officer  with  whom  the 
originals  are  filed,  may  be  filed  and  recorded  in  each  other  county 
wherein  any  of  the  property  is  situated.  Thereupon  the  copy 
and  the  record  thereof  have  the  like  effect  with  respect  to  the 
property  in  that  county,  as  if  the  originals  were  duly  filed  and 
recorded  therein.^^ 

A  clerk  or  a  register  who  records  any  affidavits,  or  a  certified 
copy  thereof,  filed  with  him,  must  make  a  note  upon  the  margin 
of  the  record  of  the  mortgage,  in  his  office,  referring  to  the  book 
and  page,  or  the  copy  thereof,  where  the  affidavits  are  recorded."*® 

56  Mowry   v.    Sanborn,    72    N.   Y.  58  Code  of  Civ.  Pro.  §  2398. 
534.  59  Code  of  Civ.  Pro.  §  2399. 

57  Code  of  Civ.  Pro.  §  2397. 
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§  1206.  Deed  not  necessary — The  purchaser  of  the  mortgaged 
premises,  upon  a  sale  conducted  as  prescribed  in  this  title,  ob- 
tains title  thereto,  against  all  persons  bound  by  the  sale,  without 
the  execution  of  a  conveyance.  Except  where  he  is  the  person 
authorized  to  execute  the  power  of  sale,  such  a  purchaser  also  ob- 
tains title,  in  like  manner,  upon  payment  of  the  purchase  money, 
and  compliance  with  the  other  terms  of  sale,  if  any,  without  the 
filing  and  recording  of  the  affidavits,  as  prescribed  in  section 
2398  of  the  Code  of  Civil  Procedure.  But  he  is  not  bound  to 
pay  the  purchase  money,  until  the  affidavits,  specified  in  that  sec- 
tion, with  respect  to  the  property  purchased  by  him,  are  filed,  or 
delivered,  or  tendered  to  him  for  filing.®" 

§  1207.  Effect  of  affidavits — It  will  be  observed  that  the  affi- 
davits are  evidence  of  the  foreclosure,®^  but  they  are  not  con- 
clusive as  to  the  facts,  and  where  the  terms  of  sale  are  not  stated 
therein,  oral  evidence  is  admissible  to  prove  them.®^  The  fore- 
closure is  complete  as  soon  as  the  sale  is  made,  so  far  as  to  ex- 
tinguish the  equity  of  redemption  of  the  mortgagor;  the  "time 
given  to  the  purchaser  to  complete  his  purchase  is  for  his  benefit, 
and  not  for  the  benefit  of  any  person  concerned  in  the  equity  of 
redemption,  and  the  affidavits  can  be  made  and  filed  at  any  time 
after  the  sale  has  been  made.®®  But,  while  the  mortgagor  has  no 
right  after  the  sale  to  redeem  from  the  mortgage,  his  right  to 
retain  possession  of  the  property  continues  until  the  affidavits 
have  been  made,®*  and  in  this  respect  his  rights  are  similar  to 
those  of  a  mortgagor  after  a  sale  under  a  judgment  of  foreclosure, 
and  before  the  delivery  of  the  deed  from  the  referee  or  sheriff.®^ 
The  recording  of  the  affidavits  is  not  necessary  in  order  to  vest 
the  title  in  the  purchaser;  if  in  fact  the  proceedings  were  all 
regular,®®   since  the  statute  does  not  make  recording  essential, 

60  Code  of  Civ.  Pro.  §  2400.  65  Mitchell   v.   Bartlett,   51   N.   Y. 

61  Mowry   vi    Sanborn,    72    N.    Y.      447. 

534 ;  s.  c.  68  N.  Y.  153 ;  62  Barb.  223.  66  Matter  of  Lawson,  42  App.  Div. 

62  Story  v.  Hamilton,  86  N.  Y.  377;  59  N.  Y.  Supp.  152;  Howard  v. 
428,  affi'g  20  Hun,  133.  Hatch,     29     Barb.     298;      Frink     v. 

63Tuthill  V.  Tracy,  31  N.  Y;,  157.  Thompson,  4  Lans.  489.     But  see  Co- 

64Arnot  v.   McClure,   4   Den.   41;  hoes  Company  v.  Goss,  13  Barb.  137; 

Layman   v.   Whiting,   20   Barb.    559;  Layman   v.   Whiting,    20   Barb.   559; 

Bryan  v.  Butts,  27  Barb.  503;  How-  Bryan  v.   Butts,  27  Barb.  503;   Tut- 

ard  V.  Hatch,  29  Barb.  297;  Tuthill  v.  hill  v.  Tracy,  31  N.  Y.  157. 

Tracy,  31  N.  Y.  157. 
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and  the  affidavits  themselves  are,  by  the  statute,  as  good  evidence 
of  the  facts  as  the  record. 

The  affidavits  must  be  made  by  the  persons  named  in  the 
statute,  and  the  fact  that  the  statute  reads  that  the  affidavits 
"  may  "  be  made  by  the  persons  designated  does  not  entitle  other 
persons  to  make  them.^'^ 

§  1208.  Conveyance. — Prior  to  1838,  when  the  property  had 
been  purchased  by  any  person  other  than  the  mortgagee,  or  his 
legal  representatives,  or  his  or  their  assigns,  it  vras  necessary  that 
the  owner  of  the  mortgage  should,  as  attorney  for  the  mortgagor, 
and  by  virtue  of  the  power  of  sale  under  which  the  foreclosure 
had  been  made,  execute  a  conveyance  to  the  purchaser ;  but  if  the 
owner  of  the  mortgage  were  himself  the  purchaser,  it  was  held 
that  no  deed  was  necessary  to  make  his  title  to  the  premises  per- 
fect.®^ As  the  statute  now  stands,  no  deed  is  necessary  in  any 
case  to  perfect  the  title  in  the  purchaser."^ 

§  1209.  Sufficiency  of  affidavits — The  foreclosure  of  a  mortgage 
by  advertisement  is  not  a  proceeding  in  court,  so  as  to  authorize 
courts  to  remedy  a  defect,^*^  and  the  affidavits  must  contain  enough 
to  show  that  the  statute  was  complied  with.  It  is  not  enough  to 
state  that  the  notice  was  posted  "  in  a  proper  manner,"  or  that 
it  was  served  on  "  certain  persons  named  therein,"  or  that  it 
was  "  properly  folded  and  directed,"  and  that  a  "  proper  postage 
stamp  was  placed  on  each  of  said  letters,"  without  stating  the 
places  of  residence  of  the  persons  served,  and  the  mode  of  fold- 
ing and  directing.''^  So,  also,  it  will  not  be  sufficient  to  state  in 
the  affidavit  that  the  notices  were  sent  to  or  left  at  places  which 
the  person  sending  or  serving  them  is  informed  and  believes  to 
be  the  places  where  the  parties  to  be  served  reside.  The  fact 
of  residence  is  important,  and  should  be  stated  positively  and  with 
accuracy.'^* 

An  affidavit  of  the  publishing  of  the  notice  of  sale  was   as 

67Deutch  v.  Haab,  135  App.  Div.  69  Code  Civ.  Pro.  §  2400;   Slee  v. 

756.  Manhattan  Co.,  1  Paige,  48. 

68Arnot  v.   MeClure,   4  Den.   41;  70  Dwight    v.    Phillips,    48    Barb. 

Demarest  v.  Wynkoop,  3   Johns.   Ch.  116. 

129,   146;   Jackson  v.  Golden,  4  Cow.  71  Chalmers    v.    Wright,    5    Robt. 

266;  Slee  v.  Manhattan  Co.,  1  Paige,  713. 

48,  79.  72  Mowry  v.  Sanborn,  7  Hun,  380. 

See  s.  c.  62  Barb.  223. 
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follows :  "  A.  B.,  being  sworn,  says  that  he  is  foreman  of  the 
printer  of  the  newspaper  called  the  People's  Journal,  a  public 
newspaper  printed  and  published  in  the  county  of  Washington, 
where  the  premises  described  in  the  annexed  notice  of  sale,  or 
a  part  thereof,  are  situated,  and  that  the  notice  of  the  mortgage 
sale,  of  which  a  printed  copy  is  annexed,  was  published  for 
twelve  weeks  successively,  at  least  once  in  each  week  prior  to 
the  time  specified  in  said  notice  for  the  sale  of  said  premises,  said 
publication  having  been  commenced  on  the  23d  day  of  April, 
1868,  and  continued  for  twelve  weeks  at  least,  successively,  at 
least  once  in  each  week."  This  was  held  suflacient,  though  it 
was  not  specifically  stated  that  such  publication  was  in  said 
newspaper.  The  court  stated  that  the  presumption  is  in  favor 
of  the  iona  fides  of  the  affidavit  and  the  regularity  of  the  pro- 
ceedings, and  that  the  affidavit  was  presumptive  evidence  of  the 
due  publication  of  the  notice  and  conclusive  evidence  until  con- 
troverted and  disproved.^* 

§  1210.  Contradicting  affidavits — As  the  affidavits  are  an  ex 
parte  proceeding,  and  are  only  made  presumptive  evidence  of 
the  facts  therein  contained,  there  can  be  no  doubt  that  they  may 
be  controverted  by  the  mortgagor  and  those  claiming  under  him. 
All  or  any  of  the  facts  stated  in  the  affidavits  may  be  disproved 
by  any  person,  unless  it  be  the  mortgagee  and  those  claiming 
under  him,''*  and  a  purchaser  may  show  facts  necessary  to  cor- 
rect errors.'^®  It  has  been  said  that  the  mortgagee  and  those 
claiming  under  him  must,  in  an  action  to  recover  possession  of 
the  premises,  stand  on  the  affidavits  as  they  existed  at  the  time 
of  the  commencement  of  the  action,  and  cannot  supply  defects, 
for  that  would  be  to  create  a  cause  of  action  during  the  pendency 
of  the  suit,''*  but  since  the  affidavits  may  be  made  at  any  time 
after  the  sale,  there  would  seem  to  be  no  reason  why  they  should 
not  be   corrected,    if  such  correction   were   made   prior  to  the 

73  Mowry  v.  Sanborn,  72  N.  Y.  born,  62  Barb.  223.  See  s.  c.  7  Hun, 
534,  rev'g  s.  c.   11   Hun,  545;   Gun-      380. 

nell  V.  Cockerill,  79  111.  79;  Burke  v.  75  Story    v.    Hamilton,    86    N.    Y. 

Adair,  23  W.  Va.   139;   Demarest  v.  428. 

Wynkoop,  3   Johns.   Ch.   129;    8  Am.  761>wight    v.    Phillips,    48    Barb. 

Dec.  467.  116;  Mowry  v.  Sanborn,  7  Hun,  380. 

74  Per  Bro-nsoit,  J.,  in  Arnot  v.  See  s.  c.  62  Barb.  223,  where  a  con- 
McClure,  4  Den.  41;  Sherman  v.  Wil-  trary  doctrine  was  maintained;  Bry- 
lett,  42  N.   Y.   146;   Mowry  v.   San-  an  v.  Butts,  27  Barb.  503. 
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commencement  of  an  action,  to  the  maintenance  of  which  it  is 
material,''^  if  not  even  after  the  commencement  of  the  action.^* 

COSTS. 

§  1211.  Costs  allowed The  following  costs,  in  addition  to  the 

expenses  specified  in  section  2402  of  the  Code  of  Civil  Procedure, 
are  allowed  in  proceedings  taken  as  prescribed  in  the  title  of  the 
Code  of  Civil  Procedure  regulating  foreclosure  by  advertisements : 

1.  For  drawing  a  notice  of  sale,  a  notice  of  the  postponement 
of  a  sale,  or  an  affidavit,  made  as  prescribed  in  this  title,  for  each 
folio,  twenty-five  cents;  for  making  each  necessary  copy  thereof, 
for  each  folio  thirteen  cents. 

2.  For  serving  each  copy  of  the  notice  of  sale  required  or 
expressly  permitted  to  be  served  by  this  title  and  for  affixing  each 
copy  thereof  required  to  be  affixed  upon  the  court  house,  as  pre- 
scribed in  this  title,  one  dollar. 

3.  For  superintending  the  sale,  and  attending  the  execution  of 
the  necessary  papers,  ten  dollars.^® 

The  sums  actually  paid  for  the  following  services,  not  exceed- 
ing the  fees  allowed  by  law  for  those  services,  are  allowed  in  pro- 
ceedings taken  as  prescribed  in  this  title : 

1.  For  publishing  the  notice  of  sale,  and  the  notice  or  notices 
of  postponement,  if  any,  for  a  period  not  exceeding  twenty-four 
weeks. 

2.  For  the  services  specified  in  section  2390  of  the  Code. 

3.  For  recording  the  affidavits  and  also  where  the  property  sold 
is  situated  in  two  or  more  counties,  for  making  and  recording  the 
necessary  certified  copies  thereof. 

4.  For  necessary  postage,  and  searches.*" 

§  1212.  Taxation. — The  costs  and  expenses  must  be  taxed,  upon 
notice,  by  the  clerk  of  the  county  where  the  sale  took  place,** 
upon  the  request  and  at  the  expense  of  any  person  interested  in 
the  payment  thereof.  Each  provision  of  the  Code  of  Civil  Pro- 
cedure relating  to  the  taxation  of  costs  in  the  Supreme  Court, 
and  the  review  thereof,  applies  to  such  a  taxation.®'' 

77  Bunce  v.  Eeed,  16  Barb.  347.  80  Code  of  Civ.  Pro.  §  2403. 

78  Story  v.  Hamilton,  86  N.  Y.  81  People  v.  Colborne,  20  How. 
428;    Mowry   v.    Sanborn,   68   N.   Y.      Pr.  378. 

153;  s.  c.  72  N.  Y.  534.  82  Code  of  Civ.  Pro.  §  2403;  Pec- 

79  Code  of  Civ.  Pro.  §  2401.  pie  v.  Colborne,  20  How.  Pr.  378. 
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The  statute  contemplates  a  taxation  where  the  party  can  be 
heard,  and  not  an  ex  parte  taxation.  The  person  who  is  author- 
ized to  require  such  taxation  to  be  made  is  any  party  liable  to 
pay  the  costs ;  this  will  include  the  person  entitled  to  the  surplus 
as  well  as  one  who  is  bound  for  a  deficiency,  and  such  person  may 
not  only  insist  that  the  costs  be  taxed,  but  he  is  also  entitled  to 
notice  of  the  taxation,  so  that  he  may  have  an  opportunity  of 
contesting  it.*^ 

A  bill  of  costs  which  were  properly  allowable  before  the  en- 
actment of  our  present  Code  of  Civil  Procedure,  may  be  found 
in  the  opinion  of  Haeeis,  J.,  in  Collins  v.  Standish  (6  How.  Pr. 
493). 

Costs  cannot  be  taxed  for  matter  contained  in  the  notice  of  sale, 
but  not  legally  required  to  be  inserted;  nor  for  serving  persons 
not  required  by  the  statute  to  be  served,  although  it  may  be 
prudent  to  serve  them.®* 

DISTEIBUTaOET  OF  STJEPLIJS. 

§  1213.  Prior  to  1867 — Prior  to  the  passage  of  the  acts  of  186Y, 
1868,  and  1870,  the  mortgagee  who  had  received  more  than 
enough  to  satisfy  his  claims,  from  a  sale  of  the  mortgaged  prop- 
erty, was  liable  to  account  for  the  surplus  to  the  mortgagor,  as 
for  money  had  and  received.®^  The  mortgagee  was,  however,  not 
liable  until  he  received  the  money.  *^  The  mortgagee  was,  as  to 
the  surplus  moneys  in  his  hands,  a  trustee  or  quasi  trustee  for  the 
benefit  of  those  interested  therein.  If  there  were  rival  claimants, 
he  was  not  obliged  to  pay  either;  but  it  was  his  duty  to  retain 
the  fund  until  an  action  could  be  brought  by  himself  or  by  one  or 
more  of  the  claimants,  in  which  the  rights  of  the  parties  could  be 
determined.*'' 

Where  two  or  more  persons  claimed  the  fund,  it  was  not  safe 
for  the  mortgagee  to  pay  it  over  to  either,  and,  at  the  same  time, 
he  was  liable  to  be  punished  with  costs  for  refusing.** 

An.  action  might  be  brought  against  the  mortgagee  by  any  per- 

83  Matter  of  Moss,  6  How.  Pr.  263.  Pleas,    18    Wend.    628;     Bleecker    v. 

84  Ferguson  v.  Wooley,  9  Civ.  Pro.  Graham,  2  Edw.  647 ;  Fielder  v. 
Eep.  236.  Varner,  45  Ala.  429. 

85  Cope  V.  Wheeler,  41  N.  Y.  303.  88  Bevier  v.  Schoonmaker,  29  How. 


86  Russell  v.  Duflon,  4  Lans.  399.      Pr.  411. 

87  The  People  v.   Ulster   Common 
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son  having  a  claim  to  the  surplus.^*  In  Bevier  v.  Schoonmaker 
(29  How.  Pr.  411),  such  an  action  was  brought  by  the  owner  of  the 
equity  of  redemption  under  a  sheriff's  sale,  who  was  also  the  owner 
of  the  lien  on  the  mortgaged  premises  next  in  order  to  the 
mortgagee.  In  Matthews  v.  Dwryee  (45  Barb.  69),  the  action 
was  held  to  lie  in  favor  of  the  widow  of  the  mortgagor.'" 

In  Kirhy'  v.  Fitzgerald  (31  IsT.  Y.  417),  two  actions  were  com- 
menced against  the  mortgagee,  who  deposited  the  money  in  court, 
under  an  agreement  between  the  parties,  and  the  court  held  that 
the  peculiar  form  of  the  litigation  enabled  it  to  apply  the  rules 
applicable  to  surplus  proceedings  in  an  action  to  foreclose  a  mort- 


§  1214.  Distribution  of  surplus  by  Supreme   Court Provisions 

were  made  for  the  distribution  of  surplus  moneys  arising  from 
the  sale  of  lands  in  proceedings  to  foreclose  mortgages  by  adver- 
tisement by  chapters  658  of  the  Laws  of  1867,  as  amended  by 
chapter  170  of  the  Laws  of  1870,  and  by  chapter  804  of  the  Laws 
of  1868,  as  amended  by  chapter  706  of  the  Laws  of  1870;  Both 
of  these  enactments  were  repealed  in  1880,^^  and  the  following 
sections  were  inserted  in  the  Code  of  Civil  Procedure  in  lieu 
thereof : 

§  2i404.  An  attorney  or  other  person  who  receives  any  money, 
arising  upon  a  sale,  made  as  prescribed  in  this  title  (foreclosure 
by  advertisement)  must,  within  ten  days  after  he  receives  it,  pay 
into  the  Supreme  Court  the  surplus,  exceeding  the  sum  due  and 
to  become  due  upon  the  mortgage,  and  the  costs  and  expenses  of 
the  foreclosure,  in  like  manner  and  with  like  effect,  as  if  the 
proceedings  to  foreclose  the  mortgage  were  taken  in  an  action, 
brought  in  the  Supreme  Court,  and  triable  in  the  county  where 
the  sale  took  place. 

§  2405.  A  person,  who  had,  at  the  time  of  the  sale,  an  interest 
in  or  lien  upon  the  property  sold,  or  a  part  thereof,  may,  at  any 
time  before  an  order  is  made,  as  prescribed  in  the  next  section 
but  one,  file  in  the  office  of  the  clerk  of  the  county,  where  the 
sale  took  place,  a  petition,  stating  the  nature  and  extent  of  his 
claim,  and  praying  for  an  order,  directing  the  payment  to  him 
of  the  surplus  money,  or  a  part  thereof. 

89  See    Costigan    v.    Newland,    12  90  s.  c.  affi'd  4  Keyes,  525 ;  3  Abb. 

Barb.  456.  App.  Dee.  220;  17  Abb.  256. 

91  Laws  of  1880,  ch.  245. 
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§  2406.  A  person  filing  a  petition,  as  prescribed  in  the  last 
section,  may,  after  the  expiration  of  twenty  days  from  the  day 
of  sale,  apply  to  the  Supreme  Court,  at  a  term  held  within  the 
judicial  district,  embracing  the  county  where  his  petition  is  filed, 
for  an  order,  pursuant  to  the  prayer  of  his  petition.  Notice  of 
the  application  must  be  served,  in  the  manner  prescribed  in  this 
act,  for  the  service  of  a  paper  upon  an  attorney  in  an  action,  upon 
each  person,  who  has  filed  a  like  petition,  at  least  eight  days  be- 
fore the  application;  and  also  upon  each  person,  upon  whom  a 
notice  of  sale  was  served,  as  shown  in  the  afiidavit  of  sale,  or 
upon  his  executor  or  administrator.  But,  if  it  is  shown  to  the 
court,  by  afiidavit,  that  service  upon  any  person,  required  to  be 
served,  cannot  be  so  made  with  due  diligence,  notice  may  be  given 
to  him  in  any  manner  which  the  court  directs. 

§  2407.  Upon  the  presentation  of  the  petition,  with  due  proof 
of  notice  of  application,  the  court  must  make  an  order  referring 
it  to  a  suitable  person  to  ascertain  and  report  the  amount  due  to 
the  petitioner,  and  to  each  other  person,  which  is  a  lien  upon  the 
surplus  money ;  and  the  priorities  of  the  several  liens  thereupon. 
Upon  the  coming  in  and  confirmation  of  the  referee's  report,  the 
court  must  make  such  an  order,  for  the  distribution  of  the  surplus 
money,  as  justice  requires. 

§  1215.  Distribution  of  surplus  by  surrogate.^ — Sections  2104, 
2405,  2406,  and  2407  of  the  Code  of  Civil  Procedure  do  not  apply 
to  surplus  money,  arising  upon  the  sale  of  real  property,  of  which 
a  decedent  died  seized,  where  letters  testamentary  or  letters  of 
administration  upon  the  decendent's  estate  were,  within  four  years 
before  the  sale,  issued  from  a  surrogate's  court  within  the  State, 
having  jurisdiction  to  issue  them. 

§  2798.  Where  real  property,  or  an  interest  in  real  property, 
liable  to  be  disposed  of  as  prescribed  in  this  title  (surrogate's 
courts),  is  sold,  in  an  action  or  a  special  proceeding,  specified  in 
the  last  section,  to  satisfy  a  mortgage  or  other  lien  thereupon, 
which  accrued  during  the  decedent's  lifetime;  and  letters 
testamentary  or  letters  of  administration,  upon  the  decedent's 
estate,  were,  within  four  years  before  the  sale,  issued  from  a 
surrogate's  court  of  the  State,  having  jurisdiction  to  grant  them; 
the  surplus  money  must  be  paid  into  the  surrogate's  court  from 
which  the  letters  issued,  pursuant  to  the  provisions  of  section  2437 
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of  this  Code,  and  the  receipt  of  the  county  treasurer  shall  be  a 
sufficient  discharge  to  the  person  paying  such  money.  If  the 
sale  was  made  pursuant  to  the  directions  contained  in  a  judg- 
ment or  order,  the  surplus  remaining  after  payment  of  all  the 
liens  upon  the  property,  chargeable  upon  the  proceeds,  which 
existed  at  the  time  of  the  decedent's  death,  must  be  so  paid.  If 
the  sale  was  made  in  any  other  manner,  the  surplus  exceeding  the 
lien  to  satisfy  which  the  property  was  sold,  and  the  costs  and 
expenses,  must,  within  thirty  days  after  the  receipt  of  the  mginey 
from  which  it  accrues,  be  so  paid  over  by  the  person  receiving 
that  money. 

§  1216.  Object  of  statutes — The  statute  which  grants  to  the 
surrogates,  and  that  which  vests  in  the  Supreme  Court,  jurisdic- 
tion to  distribute  the  surplus  which  remains  after  the  sale  of 
real  estate  under  a  power  contained  in  a  mortgage,  regulate  the 
remedies  of  the  parties  merely,  and  do  not  affect  their  substantial 
rights.  The  object  of  both  enactments  was  to  afford  a  means  by 
which  those  rights  might  be  determined,  to  the  end  that  the  per- 
sons entitled  to  the  surplus  might  get  it.  If  a  mortgage  be  fore- 
closed after  the  death  of  the  mortgagor,  the  surplus  stands  in 
the  place  of  the  land,  and  belongs  to  the  heir,  and  the  fact  that 
a  surrogate  is  called  upon  to  adjudge  upon  the  claims  of  the 
parties  will  not  make  it  belong  to  the  administrator.  Neither 
will  a  clause  in  the  mortgage  which  provides  that  the  surplus 
shall  be  paid  to  the  mortgagor,  his  "  executors  or  administrators  " 
convert  that  which  the  law  declares  to  be  real  estate  into  per- 
sonal property,  and  thus  change  the  rules  of  law  which  control 
the  rights  of  the  claimants  to  an  estate  of  a  deceased  person. 
The  true  construction  of  those  words  is,  that  the  promise  is  to 
pay  the  executors  or  administrators  whenever  the  surplus  might 
have  been  collected  by  the  mortgagor,  as,  for  example,  when  the 
land  was  sold  in  his  lifetime.®* 

OBTAINING  POSSBSSIOIir. 

§  1217.  By  summary  proceeding.— Prior  to  the  enactment  of 
Laws  of  1874,  c.  208,  the  purchaser  was  compelled  to  sue  in  eject- 
ment, in  order  to  acquire  possession  of  the  mortgaged  premises. 
By  that  statute,  however,  the  summary  remedy  of  landlords  to 

92  Dunning  v.  Ocean  National  Bank,  61  N.  Y.  497. 
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recover  possession  of  land  is  made  to  apply  when  any  person  shall 
hold  over  and  continue  in  possession  of  any  real  estate,  which  shall 
have  been  sold  pursuant  to  the  foreclosure  of  a  mortgage  thereon, 
or  by  virtue  of  an  execution  against  such  person,  after  a  title 
under  such  sale  shall  have  been  perfected.  This  statute  was  re- 
pealed in  1880,  but,  so  far  as  it  applied  to  the  remedies  of  per- 
sons holding  title  under  the  foreclosure  of  a  mortgage  by  adver- 
tisement, it  was  re-enacted  in  the  Code.®* 

This  remedy  is  confined  to  purchasers  in  foreclosure  by  ad- 
vertisement. The  remedy  of  a  purchaser  in  a  foreclosure  by 
action  is  by  an  application  for  an  order  in  the  nature  of  a  writ  of 
assistance.®* 

If  the  foreclosure  be  void  it  cannot  give  a  right  of  entry,  and 
the  fact  that  the  mortgagee  and  those  under  whom  he  claims,  held 
the  land  for  fourteen  years,  does  not  render  his  possession  lawful, 
where  it  appears  that  the  mortgagor  did  not  acquiesce  therein 
and  there  is  no  evidence  that  he  knew  of  it.®" 

§  1218.  What  may  be  litigated — In  People  ex  rel.  Bridenhecker 
V.  Prescott  (3  Hun,  419,  42.4),  it  was  questioned  as  to  how 
far  the  proceedings  in  the  foreclosure  of  mortgages  by  advertise- 
ment are  open  to  review  before  oflScers  authorized  to  entertain 
these  summary  proceedings.  It  was  said  that  "  if  they  can  be 
reviewed,  it  follows  that  they  may  be  annulled,  and  thus  the 
action  of  the  highest  court  in  the  State  pronounced  illegal  and 
void  by  a  justice  of  the  peace.  This  cannot  be  so.  It  must  be 
enough  to  produce  before  the  ofBcer  the  record  of  the  proceedings 
on  foreclosure.  Whether  they  are  in  strict  accordance  with  the 
statute  is  not  a  subject  with  which  the  officer  has  anything  to  do." 
These  remarks  were  not  necessary  to  the  decision,  which  may 
safely  rest  upon  the  fact  that  the  proceedings  attacked  were  regu- 
lar, neither  are  they  fully  sustained  by  the  authority  cited  in  their 
support.®®  That  case  was  a  summary  proceeding  to  obtain  pos- 
session of  land  sold  under  execution,  and  the  court  held  that  it 
was  not  competent  to  attack  the  regularity  or  validity  of  the 
judgment,  nor  to  inquire  as  to  whether  the  purchase  was  bona  fide. 
If  the  judgment  and  execution  are  regular  upon  the  face  of  them^ 

93  Code  Civ.  Pro.  §§  2232  et  sequi.  95  Deutch  v.  Haab,  135  App.  Div. 

94  Greene  v.  Geiger,  46  App.  Div.      756. 

210;  61  N.  y.  Supp.  524.  96  Brown  v.  Betts,  13  Wend.  32. 
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and  the  applicant  skows  a  title  under  them,  that  is  sufficient. 
So,  if  the  proceeding  upon  which  an  applicant  for  possession  of 
land  bases  his  claim  is  the  foreclosure  of  a  mortgage  by  adver- 
tisement, the  validity  of  the  mortgage  or  the  honesty  of  his 
motives  cannot  be  litigated  in  the  summary  proceeding,  but  it 
is  the  duty  of  the  magistrate,  hovpever  inferior  his  jurisdiction,  to 
examine  the  evidences  of  the  foreclosure  and  to  ascertain  whether, 
upon  their  face,  they  confer  a  right  to  the  possession  which  his 
mandate  will  enforce.®'^ 

97  See  Getting  v.  Mohr,  34  Hun,     340. 
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NO.  1. 
BOND. 

KNOW  ALL  MEN  BY  THESE  PEBSENTS,  That  I,  C.  D., 
hereinafter  designated  as  the  obligor,  do  hereby  acknowledge  myself 
to  be  justly  indebted  to  A.  B.,  hereinafter  designated  as  the  obligee, 

in  the  sum  of  dollars,  lawful  money  of  the  United  States, 

which  sum,  I,  the  said  obligor,  do  hereby  covenant  to  pay  to  said  obligee, 

his  executors,  administrators  or  assigns,  on  the day  of , 

191 — ,  at  the  rate  of per  centum  per  annum,  and  to  be  paid 

on  the day  of next  ensuing  the  date  hereof,  and  semi- 
annually thereafter. 

And  it  is  hereby  expressly  agreed  that  the  whole  of  the 
said  principal  sum  shall  become  due  at  the  option  of  said  obligee 
after  default  in  the  payment  of  interest  for  thirty  days,  or  after  de- 
fault in  the  payment  of  any  tax  or  assessment  upon  the  premises  de- 
scribed in  the  mortgage  collateral  hereto  for  thirty  days  after  notice 
and  demand.  All  of  the  covenants  and  agreements  made  by  the  said 
obligor  in  the  mortgage  covering  premises  therein  described  and  col- 
lateral hereto,  are  hereby  made  part  of  this  instrument. 

Signed  and  sealed  this day  of ,  191 — . 

In  the  presence  of  t . 

[^Acknowledgment  in  usual  form.J 

NO.  2. 
*  MORTGAGE. 

THIS  INDENTUEE,  made  the day  of in  the  year 

nineteen  hundred  and  ,  hetween   C.   D.,  residing  at  

hereinafter  described  as  party  of  the  first  part,  and  A.  B.,  residing  at 
,  hereinafter  described  as  party  of  the  second  part. 

Whereas,  the  said  C.  D.  by  virtue  of  a  certain  bond  or  obligation 
bearing  even  date  herewith,  is  justly  indebted  to  the  said  party  of  the 

*The  statutory  forms  of  mort-  Property  Baw  are  not  included  in 
gages,  etc.,  provided  for  in  the  Real      this  Appendix. 
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second  part  in  the  sum  of dollars,  lawful  money  of  the  United 

States,  secured  to  be  paid,  together  with  the  interest  thereon,  at  the 
time  and  in  the  manner  expressed  in  said  bond  or  obligation,  to  wit; 

[Insert  terms.] 

It  being  theeebt  expressly  agreed,  that  the  whole  of  the  prin- 
ipal  sum  shall  become  due  after  default  in  the  payment  of  interest, 
taxes,  or  assessments,  as  hereinafter  provided. 

Now  THIS  INDENTURE  WITNESSETH,  that  the  party  of  the  first  part, 
for  the  better  securing  the  payment  of  the  sum  of  money  mentioned  in 
the  said  bond  or  obligation,  with  thd  interest  thereon,  and  also  for  and 
in  consideration  of  one  dollar  paid  by  the  party  of  the  second  part,  the 
receipt  whereof  is  hereby  acknowledged,  does  hereby  grant  and  release 
unto  the  party  of  the  second  part,  and  to  his  heirs,  and  assigns  forever, 
all  [Insert  description.] 

Together  with  all  fixtures  and  articles  of  personal  property  attached 
to,  or  used  in  connection  with  said  premises,  all  of  which  it  is  declared 
are  to  be  covered  by  this  mortgage. 

Together  with  the  appurtenances,  and  all  the  estate  and  rights  of 
the  party  of  the  first  part,  in  and  to  said  premises.  To  have  and  to 
HOLD  the  above  granted  premises  unto  the  party  of  the  second  part,  his 
heirs,  and  assigns  forever.  Provided  always,  that  if  the  party  of 
the  first  part,  or  the  heirs,  executors,  or  administrators  of  the 
party  of  the  first  part,  shall  pay  unto  the  party  of  the  second  part,  his 
executors,  administrators,  or  assigns,  the  said  sum  of  money  men- 
tioned in  the  said  bond  or  obligation,  and  the  interest  thereon,  at  the 
time  and  in  the  manner  mentioned  in  the  said  bond  or  obligation,  that 
then  these  presents  and  the  estate  hereby  granted,  shall  cease,  determine 
and  be  void. 

And  the  party  of  the  first  part  covenants  with  the  'party  of  the  sec- 
ond part  as  follows : 

First. — That  the  party  of  the  first  part  will  pay  the  indebtedness 
as  provided  in  this  mortgage  and  if  default  be  made  in  the  payment 
of  any  part  thereof,  the  party  of  the  second  part  shall  have  power  to  sell 
the  premises  herein  described,  according  to  law.  Said  premises  may  be 
sold  in  one  parcel,  any  provision  of  law  to  the  contrary  notwithstand- 
ing. 

Second. — That  the  party  of  the  first  part  will  keep  the  buildings  on 
the  said  premises  insured  against  loss  by  fire  for  the  benefit  of  the  party 
of  the  second  part  in  at  least  the  sum  of dollars,  and  by  in- 
surers approved  by  said  party  of  the  second  part.  Should  the 
party  of  the  second  part  by  reason  of  such  insurance  against  loss  by  fire, 
as  aforesaid,  receive  any  sum  or  sums  of  money,  such  amount  may  be 
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retained  and  applied  by  the  party  of  the  second  part  toward  payment 
of  the  sum  hereby  secured,  or  the  same  mp,y  be  paid  over  either  wholly 
or  in  part  to  the  party  of  the  first  part,  nis  heirs,  or  assigns,  to  enable 
the  party  of  the  first  part  to  repair  said  buildings  or  to  erect  new  build- 
ings in  their  place,  or  for  any  other  purpose  or  object  satisfactory  to 
the  party  of  the  second  part,  without  afliecting  the  lien  of  this  mort- 
gage for  the  full  amount  secured  thereby  before  such  damage  by  fire,  or 
such  payment  over,  took  place. 

Third. — 'And  it  is  hereby  expressly  agreed  that  the  whole  of  the  said 
principal  sum  shall  become  due  at  the  option  of  the  party  of  the 
second  part  after  default  in  payment  of  interest  for  thirty  days,  or 
after  default  in  the  payment  of  any  tax  or  assessment  for  thirty  days 
after  notice  and  demand,  or  after  default  for  thirty  days  after 
notice  and  demand  in  the  payment  of  any  installment  of  any  as- 
sessment for  local  improvement  heretofore  or  hereafter  laid  which  is 
or  may  become  payable  in  annual  installments,  and  which  has  affected, 
now  affects  or  hereafter  may  affect  the  said  premises,  notwithstanding 
that  such  installment  be  not  due  and  payable  at  the  time  of  such  notice 
and  demand;  and  also,  that  the  whole  of  the  said  principal  sum  shall 
become  due  at  the  option  of  the  party  of  the  second  part  upon  any  de- 
fault in  keeping  the  buildings  on  the  premises  insured  against  loss 
by  fire  as  required  by  paragraph  marked  "second"  above,  or  imme- 
diately upon  the  actual  or  threatened  demolition  or  removal  of  any 
building  erected  or  to  be  erected  upon  said  premises,  or  if  after  appli- 
cation by  any  holder  of  this  mortgage  to  two  or  more  fire  insurance 
companies  lawfully  doing  business  in  the  State  of  New  York,  and  issu- 
ing policies  upon  real  property  situate  in  the  place  where  the  mort- 
gage premises  are  situate,  the  companies  to  which  such  application  has 
been  made  shall  refuse  to  issue  such  policies  (or  after  default  for 
twenty  days  in  the  payment  of  any  installment  of  principal  or  of 
interest  on  any  mortgage  which  may  be  a  prior  lien  on  said  premi- 
ses). 

PouHTH. — That  the  holder  of  this  mortgage,  in  any  action  to  fore- 
close it,  shall  be  entitled,  without  notice  and  without  regard  to  the 
adequacy  of  any  security  for  the  debt,  to  the  appointment  of  a  re- 
ceiver of  the  rents  and  profits  of  said  premises ;  and  in  the  event  of  any 
default  or  defaults  in  paying  said  principal  or  interest,  such  rents  and 
profits  are  hereby  assigned  to  the  holder  of  this  mortgage  as  further 
security  for  the  payment  of  said  indebtedness. 

Fifth. — That  until  the  amount  hereby  secured  is  paid,  the  party 
of  the  first  part  will  pay  all  taxes,  assessments  and  water  rates  which 
may  be  assessed  or  become  liens  on  said  premises,  and,  in  default 
thereof,  the  holder  of  this  mortgage  may  pay  the  same,  and  the  party 
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of  the  first  part  will  repay  the  same  with  interest,  and  the  same  shall 
be  liens  on  said  premises  and  secured  by  this  mortgage. 

Sixth. — In  the  event  of  the  passage  after  the  date  of  this  mortgage 
of  any  law  of  the  State  of  New  York,  deducting  from  the  value  of  land 
for  the  purposes  of  taxation  any  lien  thereon,  or  changing  in  any  way 
the  laws  for  the  taxation  of  mortgages  or  debts  secured  by  mortgage 
for  State  or  local  purposes,  or  the  manner  of  the  collection  of  any  such 
taxes,  so  as  to  affect  this  mortgage,  the  holder  of  this  mortgage  and  of 
thef  debt  which  it  secures,  shall  have  the  right  to  give  thirty  days' 
written  notice  to  the  owner  of  said  land  requiring  the  payment  of  the 
mortgage  debt,  and  it  is  hereby  agreed  that  if  such  notice  be  given,  the 
said  debt  shall  become  due,  payable  and  collectible  at  the  expiration  of 
said  thirty  days. 

Seventh. — That  the  mailing  of  a  written  notice  or  demand  by  de- 
paid  envelope  addressed  to  the  owner  of  record  of  said  mortgaged  prem- 
ises and  directed  to  such  owner  at  the  last  address  actually  furnished 
io  the  holder  of  this  mortgage,  or,  if  no  such  address  has  been  fur- 
nished, then  to  such  record  owner  at  the  mortgaged  premises,  shall  be 
sufficient  notice  and  demand  in  any  case  arising  under  this  instrument. 

Eighth. — That  the  party  of  the  first  part  will  execi;te  any  further 
necessary  assurance  of  the  title  to  said  premises,  and  will  forever  war- 
rant said  title. 

Ninth. — The  party  of  the  first  part,  and  any  subsequent  owner  of 
the  premises  described  herein  upon  request,  made  either  personally  or 
by  mail,  shall  certify,  by  a  writing  duly  acknowledged,  to  the  party  of 
the  second  part  or  to  any  proposed  assignee  of  this  mortgage,  the 
amount  of  principal  and  interest  then  owing  on  this  mortgage  and 
whether  any  offsets  or  defenses  exist  against  the  mortgage  debt ;  upon 
failure  to  furnish  such  certificate  aft^  the  expiration  of  six  days  in 
case  the  request  is  made  personally,  or  after  the  expiration  of  thirty 
days  after  the  mailing  of  such  request  in  case  the  request  is  made  by 
mail,  this  mortgage  shall  become  due  at  the  option  of  the  holder 
thereof. 

*  Tenth. — If  any  action  or  proceeding  be  commenced  by  any  per- 
son other  than  the  holder  of  this  mortgage  (except  an  action  to  fore- 
close this  mortgage  or  to  collect  the  debt  secured  thereby),  to  which 
action  or  proceeding  the  holder  of  this  mortgage  is  made  a  party,  or 
in  which  it  becomes  necessary  to  defend  or  uphold  the  lien  of  this 
mortgage,  all  sums  paid  by  the  holder  of  this  mortgage  for  the  expense 
of  any  litigation  to  prosecute  or  defend  the  rights  and  lien  created  by 

*  Under  this  clause  question  has  cured "  under  the  mortgage  tax  law- 
been   raised   as   to   the   "amount   se-      See  Laws  of  19I3j  ch.  666. 
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this  mortgage  (including  reasonable  counsel  fees),  shall  be  paid  by  the 
party  of  the  first  part,  together  with  interest  thereon  at  the  rate  of  six 
per  cent,  per  annum,  and  any  such  sum  and  the  interest  thereon  shall 
be  a  lien  on  said  premises,  prior  to  any  right,  title  to,  interest  in  or 
claim  upon  said  premises  attaching  or  accruing  subsequent  to  the  lien 
of  this  mortgage,  and  shall  be  deemed  to  be  secured  by  this  mortgage 
and  by  the  bond  which  it  secures.  In  any  action  or  proceeding  to  fore- 
close this  mortgage,  or  to  recover  or  collect  the  debt  secured  thereby, 
the  provisions  of  law  respecting  the  recovery  of  costs,  disbursements 
and  allowances  shall  prevail  unaffected  by  this  covenant. 

*  This  mortgage  is  subject  and  subordinate  to  a  mortgage  given  to 

secure  the  sum  of — '  dollars  and  interest,  now  a  prior  lien  on  said 

premises. 

And  it  is  hereby  expressly  agreed,  that  should  any  default  be 
made  in  the  payment  of  the  interest  on  said  prior  mortgage,  and  should 
such  interest  remain  unpaid  and  in  arrears  for  the  space  of  ten  days,  or 
should  any  suit  be  commenced  to  foreclose  said  prior  mortgage,  then 
the  amount  secured  by  this  mortgage  and  the  accompanying  bond  shall 
become  and  be  due  and  payable  at  any  time  thereafter  at  the  option  of 
the  owner  or  holder  of  this  mortgage. 

And  it  is  hereby  further  expressly  agreed,  that  should  any  de- 
fault be  made  in  the  payment  of  the  interest  on  said  prior  mortgage, 
the  holder  of  this  mortgage  may  pay  such  interest,  and  the  amount  so 
paid,  with  legal  interest  thereon  from  the  time  of  such  payment,  may 
be  added  to  the  indebtedness  secured  by  this  mortgage  and  the  accom- 
panying bond,  and  shall  be  deemed  to  be  secured  by  this  mortgage  and 
said  bond,  and  may  be  collected  thereunder. 

In  witness  whereof,  the  said  party  of  the  first  part  has  signed  and 
sealed  this  instrument  the  day  and  year  first  above  written. 

In  the  presence  of . 

NO.  3. 

t  CONSENT  TO  CORPORATE  MORTGAGE. 

We,  the  undersigned  stockholders  of ,  a  stock  corporation  or- 
ganized and  existing  under  and  by  virtue  of  the  laws  of  the  State  of 
New  York,  having  a  capital  stock  of  dollars  ($ ),  di- 
vided into shares  of  the  par  value  of dollars  ($ ) 

each,  and  being  stockholders  owning  at  least  two-thirds  of  the  stock  of 

*To  be  included  in  a  second  mort-  such  consent,  as  in  Form  4,  must  be 

gage.  filed.     The  consent,  as  here  given  or 

t  It  is  no  longer  necessary  to  file  in  some  similar  form,  should  be  pre- 

the    consent   itself.     A   certificate   of  served  by  the  mortgagor. 


:^\ss.: 
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said  corporation,  do  hereby  consent  to  the  execution  and  delivery  by 

the  said  corporation  of  a  mortgage  for  dollars  to  

upon  [insert  description] :  said  mortgage  to  be  security  for  the  pay- 
ment of  a  certain  bond  or  obligation  of  said  corporation,  of  even  date 
therewith  which  said  bond  is  conditioned  upon  the  payment  of  a  like 
amount  on  the day  of 19 — . 

In  vtitness  whereof,  we  have  hereunto  set  our  hands  and  the 
number  of  shares  of  stock  owned  by  us  respectively  in  said  corporation. 

Dated  this day  of 19 — . 

State  of  Few  York. 
County  of  — 

C.  D.,  being  duly  sworn,  deposes  and  says  that  he  is  the of 

the ,  the  corporation  referred  to  in  the  foregoing  consent,  that 

as  said he  has  charge  of  the  stock  book  of  said  corporation :  that 

the  persons  who  have  subscribed  the  said  consent,  and  acknowledged 
the  execution  thereof,  are  the  owners  upon  the  said  stock  book,  of  the 
number  of  shares  of  stock  therein  set  opposite  their  respective  signa- 
tures to  the  said  consent  and  that  together  they  own  at  least  two-thirds 
in  amount  of  the  capital  stock  of  said  corporation. 
Sworn  to  before  me  this 

day  of 19 — . 

NO.  4. 
CEETinCATE  OF  CONSENT  TO  CORPORATE  MORiaAGE. 

This  is  to  ceetift,  that  the  holflers  of  not  less  than  two-thirds  of 

the  capital  stock  of  the ,  a  corporation  organized  and  existing 

under  and  by  virtue  of  the  laws  of  the  State  of  New  York,  having  its 

principal  j)lace  of  business  in  the county  of ,  State  of 

New  York,  have  given  their  consent  to  the  mortgage  made  and  exe- 
cuted by  the to  ,  bearing  date  of  the  day  of 

19 — ,  and  that  such  consent  was  given  by  such  stockholders  in 

writing  (or,  by  a  vote  at  a  special  meeting  of  the  stockholders  called  for 
that  purpose,  upon  the  same  notice  as  that  required  in  the  annual 
meetings  of  the  corporation),  pursuant  to  the  provisions  of  section  6  of 
the  Stock  Corporation  Law. 

In  witness  whereof,  the has  caused  this  certificate  to  be 

subscribed  and  acknowledged  by  its  president  (or  vice-president)  and 
by  its  secretary  (or  assistant  secretary),  and  its  corporate  seal  to  be 

hereunto  affixed,  attested  by  its  secretary  the day  of , 

19—. 

[Signature  of  ofjicei's  executing  certificate.] 
[Seal  of  the  corporation  attested.] 
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State  op  New  Yoke, 


County  of 


-;!»• 


On  this day  of ,  in  the  year  one  thousand  nine  hun- 
dred and ,  before  me  personally  came ,  and ,  to 

me  known,  who  being  by  me  duly  severally  sworn,  did  depose  and  say, 

each  for  himself,  that  the  said resides  in  the  city  of , 

and  State  of ,  and  the  said resides  in ,  State  of 

■ — :  that  the  said is  the  president  of  and  the  said  — : 

is  the  secretary  of Company,  the  corporation  described  in  and 

which  executed  the  above  instrument;  that  he  knows  the  seal  of  said 
corporation;  that  the  seal  affixed  to  said  instrument  is  such  corporate 
seal;  that  it  was  so  affixed  by  order  of  the  board  of  directors  of  said 
corporation,  and  that  he  signed  his  name  thereto  by  like  order. 

[Signature  of  Notary.] 
State  op  New  York,  ] 

County  op  ,  j  ^' ' 

On  this —  day  of ,  19 — ,  before  me  personally  came  [in- 
sert names  of  officers  executing  certificate]  to  me  known  and  known 
to  me  to  be  the  persons  described  in  and  who  made  and  signed  the 
foregoing  certificate  and  severally  duly  acknowledged  to  me  that  they 
had  made,  signed  and  executed  the  same  for  the  uses  and  purposes 
therein  set  forth. 

[Signature  of  Notary.] 

NO.  5. 

EXTENSION  AGREEMENT. 

Agreement,  made  this  day  of  one  thousand  nine 

hundred  and ■,  between  A.  B.,  residing  at ,  party  of  the 

first  part,  and  C.  D.,  residing  at ,  party  of  the  second  part. 

"Whereas,  the  party  of  the  second  part  holds  the  bond  of  one  E.  F., 

bearing  date  the  day  of  one  thousand  nine  hundred 

and  ,  conditioned  for  the  payment  of  the  principal  sum  of 

dollars,  on  the day  of ,  one  thousand  nine  hun- 
dred and ,  and  interest  thereon  at  the  rate  of per  cen- 
tum per  annum,  together  with  a  mortgage  securing  the  payment 
thereof  made  and  executed  by  the  said  E.  F.,  bearing  even  date  with 

said  bond,  and  recorded  in  the  office  of  the  of  the  

county  of in  Liber of  Mortgages,  at  page ,  on 

the day  of ,  in  the  year  one  thousand  nine  hundred  and 

;  and 

Whereas,  the  said  party  of  the  first  part  is  now  the  owner  of  the 
.premises  described  in  the  said  mortgage  and  has  requested  that  the 
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time  of  payment  of  the  said  principal  sum  of dollars,  secured 

to  be  paid  thereby,  be  extended  for years  from  the day 

of one  thousand  nine  hundred  and . 

Now  THIS  AGREEMENT  WITNESSETH  that  the  parties  hereto,  in  con- 
sideration of  the  sum  of  one  dollar  by  each  to  the  other  in  hand  paid, 
the  receipt  whereof  is  hereby  acknowledged,  do  hereby  mutually  cov- 
enant, promise,  and  agree  to  and  with  each  other,  and  their  respective 
heirs,  executors,  administrators,  and  assigns,  as  follows,  viz : 

That  the  time  for  the  payment  of  said  principal  sum  be  and  the 

same  is  hereby  extended  to  the day  of ,  which  will  be 

in  the  year  one  thousand  nine  hundred  and ,  and  that  interest 

thereon  shall  be  computed  from  and  after  the day  of  — 

one  thousand  nine  hundred  and  ,  at  the  rate  of  per 

centum  per  annum,  and  be  payable  semi-annually  on  the days 

of and in  each  year,  until  the  said  principal  sum  shall 

be  fully  paid  and  satisfied. 

And  the  said  party  of  the  first  part,  for  and  in  consideration  of  the 
premises,  does  for  himself,  his  heirs,  executors,  and  administrators, 
hereby  covenant  to  and  with  the  said  party  of  the  second  part,  his  legal 
representatives  and  assigns,  that  he  will  pay  the  said  principal  sum 

of  dollars  secured  by  said  bond  and  mortgage,  on  the  said 

day  of  in  the  year  one  thousand  nine  hundred  and 

^ ,  and  the  interest  thereon  at  the  time  and  in  the  manner  pro- 
vided for  in  this  agreement,  and  that  he  will,  during  all  the  time 
until  the  money  secured  by  said  bond  and  mortgage  shall  be  fully  paid 
and  satisfied,  pay  all  taxes,  assessments  and  charges  that  may  from 
time  to  time  be  lawfully  levied  or  imposed  upon  said  mortgaged  prem- 
ises. 

And  it  is  further  mutually  agreed  that  should  the  interest  on  said 
principal  indebtedness,  or  any  part  thereof  remain  due  and  unpaid 

for  the  space  of days  after  the  same  shall  have  become  due  and 

payable,  or  should  any  tax,  assessment  or  charge  remain  unpaid  for  a 

period  of • —  days  after  the  same  shall  have  become  a  lien  against 

the  said  mortgaged  premises,  then  the  whole  principal  sum  shall,  at 
the  option  of  the  said  party  of  the  second  part,  or  of  his  legal  repre- 
sentatives, become  due  and  payable  immediately  thereafter,  anything 
hereinbefore  stated  to  the  contrary  notwithstanding. 

This  agreement  is  executed  by  the  party  of  the  second  part  on  the 
proviso  that  nothing  herein  contained  shall  in  any  wise  impair  the  se- 
curity now  held  for  the  said  debt,  and  on  the  representation  of  the 
party  of  the  first  part  that  he  is  the  absolute  owner  of  the  premises 
described  in  said  mortgage  and  fully  authorized  to  execute  this  agree- 
ment so  as  to  bind  said  mortgaged  premises.     Should  said  representa- 
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tions  be  in  any  respect  incorrect,  it  is  expressly  agreed  that  the  said 
party  of  the  second  part  may  at  his  option,  declare  this  agreement 
wholly  void,  and  as  if  the  same  had  not  been  made. 

In  witness  wheeeof  the  parties  hereto  have  hereunto  set  their  re- 
spective hands  and  seals  the  day  and  year  first  above  written. 

Sealed  and  Delivered  in  the  presence  of . 

NO.  6. 

ASSIGNMENT  OF  BOND  AND  MORTGAGE. 

KNOW  ALL  MEN  BY  THESE  PEESEFTS,  That  I,  E.  ¥.,  re- 
siding at ,  party  of  the  iirst  part,  in  consideration  of  the  sum  of 

dollars  lawful. money  of  the  United  States,  to  me  in  hand  paid 

by  A.  B.,  residing  at — -,  party  of  the  second  part,  at  or  before  the 

ensealing  and  delivery  of  these  presents,  the  receipt  whereof  is  hereby 
acknowledged,  have  granted,  bargained,  sold,  assigned,  transferred  and 
set  over,  and  by  these  presents  do  grant,  bargain,  sell,  assign,  transfer 
and  set  over,  unto  the  said  party  of  the  second  part  a  certain  Indenture 

of  Mortgage,  bearing  date  the day  of in  the  year  one 

thousand  nine  hundred  and  ,  made  by  one,  C.  D.,  of 

and  which  said  mortgage  was  duly  recorded  in  the  office  of  the 

of  the County  of on  the day  of 19 — 

in  Block  Series  (Mortgages)  section Liber page 

and  indexed  under  Block  Number  on  the  Land  Map  of  the 

of . 

*  This  assignment  is  made  by  the  party  of  the  first  part,  without 
recourse  to  the  said  party  of  the  first  part  by  the  party  of  the  second 
5)art,  or  his  legal  representatives,  in  the  event  of  the  breach  of  any 
of  the  terms;  covenants  or  conditions  in  said  bond  or  mortgage  con- 
tained. 

*  This  assignment  is  made  by  me  as  collateral  security  for  the  pay-- 

ment  of  a  note  given  by  me  to  the  said  A.  B.,  in  the  sum  of  — ■ 

dollars,  dated  the day  of  — ■. ,  19 — ,  payable after 

date,  with  interest  at  the  rate  of per  cent,  per  annum,  payable 

-, .  And  I  do  for  myself,  my  heirs,  executors,  adminis- 
trators and  assigns  covenant  and  agree  to  and  with  the  said  A.  B.,  his 
heirs,  executors,  administrators  and  assigns,  that  all  payments  or 
charges  by  the  said  mortgage  covenanted  or  agreed  to  be  paid  or  met, 
shall  be  paid  or  met,  according  to  the  terms  and  conditions  of  the 
said  mortgage,  by  the  mortgagor,  or  in  the  event  of  his  default,  by  toe. 

*  This  clause  may  be  inserted,  if  such  is  the  agreement. 
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And  the  said  A.  B.,  or  his  legal  representatives,  holders  of  the  said 
mortgage,  shall  have  full  right,  before  any  default  on  the  part  of  me, 
the  said  E.  P.,  to  foreclose  said  mortgage,  according  to  law,  in  case 
of  any  breach  of  its  conditions. 

Together  with  the  bond  or  obligation  therein  described,  and  the 
money  due  and  to  grow  due  thereon,  with  the  interest.  To  have  and 
TO  HOLD  the  same  unto  the  said  party  of  the  second  part,  his  heirs, 
and  assigns  forever,  subject  only  to  the  proviso  in  the  said  Indenture 
of  Mortgage  mentioned : 

And  I  do  hereby  make,  constitute  and  appoint  the  said  party  of  the 
second  part  my  true  and  lawful  attorney,  irrevocable  in  my  name  or 
otherwise,  but  at  his  proper  costs  and  charges,  to  have,  use  and  take, 
all  lawful  ways  and  means  for  the  recovery  of  the  said  money  and  in- 
terest: and  in  ease  of  payment  to  discharge  the  same  as  fully  as  I 
might  or  could  do  if  these  presents  were  not  made. 

In  witness  whereof  I  have  hereunto  set  my  hand  and  seal  the 
day  of  — '■ in  the  year  one  thousand  nine  hundred . 


Sealed  and  delivered  in  the  presence  of  ■ 


NO.  7. 
CERTIFICATE  OF  SATISFACTION. 

County  of  ,  5^^  . 

State  of  New  York,  ( 

I,  A.  B.,  residing  at ■ — ,  do  hereby  certify,  that  a  certain  In- 
denture of  Mortgage,  bearing  date  the  day  of  ,  one 

thousand  nine  hundred  and ,  made  and  executed  by  C.  B.,  re- 
siding at ,  to  one  B.  P.,  and  recorded  in  the  ofBce  of  the ■ 

of  the County  of in  block  series  section Liber 

' —  of  Mortgages,  at  page on  the day  of 

in  the  year  — at o'clock minutes  in  the 


noon,    and    indexed    in    block    index    of    Mortgages,    in    sections 

— . block  on  the  Land  Map  of  the  .  which. said 

mortgage,  together  with  the  bond  accompanying  the  same  was  as- 
signed to  me,  A.  B.,  by  the  said  E.  P.,  by  his  instrument  of  assign- 
ment under  seal,  which  said  instrument  of  assignment  was  duly  re- 
corded in  the  office  of  the of  the County  of , 

on  the day  of ,  19 — ,  in  section ,  Liber , 

of  Mortgages,  at  page ,  Block ,  is  paid.     And  I  do  hereby 

consent  that  the  said  mortgage  be  discharged  of  record. 

Dated,  the of ,  19 — ,  in  presence  of . 

l^Acknowledgment  in  usual  form.] 
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NO.  8. 

*  RELEASE  OF  PART  OF  MORTGAGED  PREMISES  BY  ftUIT- 
CLAIM  DEED. 

This  indenture,  made  the  day  of  ,  19 — ,  between 

A.  B.,  residing  at ,  party  of  the  first  part,  and  C.  D.,  residing 

at  ,  party  of  the  second  part,  witnesseth,  that  whereas,  the 

party  of  the  second  part,  by  indenture  of  mortgage  bearing  date  the 

■ day  of ,  19 — ,  and  recorded  in  the  office  of  the  Clerk 

of  the  County  of  ,  in  Liber of  Mortgages,  at  page 

,  on  the  ■ — day  of  ,  19 — ,  for  the  consideration 

named  therein  and  to  secure  the  payment  of  that  certain  bond  or 
obligation  therein  specified,  did  conyey  certain  premises  of  which 
the  lands  hereinafter  conveyed  are  part,  unto  the  party  of  the  first 
part,  and,  whereas,  the  said  party  of  the  first  part,  at  the  request  of 
the  said  party  of  the  second  part,  has  agreed  to  give  up  and  to  re- 
lease unto  the  said  party  of  the  second  part  that  portion  thereof  here- 
inafter described,  holding  and  retaining  the  residue  of  the  said  prem- 
ises as  security  for  the  payment  of  the  said  bond,  now  therefore,  the 
said  party  of  the  first  part,  in  pursuance  of  the  said  agreement  and  in 
consideration  of  one  dollar,  lawful  money  of  the  United  States,  paid 
by  the  party  of  the  second  part,  does  hereby  remise,  release  and  qait 
claim  unto  the  said  party  of  the  second  part,  his  heirs  and  assign^ 
forever  all  [Insert  description  of  part  released'].  Together  with  all 
the  appurtenances  and  all  the  estate  and  rights  of  the  party  of  the 
first  part  in  and  to  said  premises,  to  the  end  that  the  premises  hereby 
conveyed  may  be  discharged  from  the  lien  of  the  said  mortgage,  and 
that  the  residue  of  the  lands  covered  by  the  said  mortgage  may  remain 
to  the  party  of  the  first  part  as  heretofore. 

To  HAVE  AND  TO  HOLD,  the  above  described  and  released  premises 
unto  the  said  party  of  the  second  part,  his  heirs  and  assigns  forever, 
free,  clear  and  discharged  from  all  lien  and  claim  under  and  by  virtue 
of  the  said  indenture  of  mortgage. 

In  witness  vthekeof  the  said  party  of  the  first  part  has  hereunto 
Bet  his  hand  and  seal  the  day  and  year  first  above  written. 

In  presence  of  A.  B. 

l^Adcnowledgment  in  usual  form,.] 

*  See  ante,  §  443. 
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NO.  9. 

NOTICE  OF  THE  PENDENCY  OF  THE  ACTION  TO  FORECLOSE. 

[Title  of  the  action,  giving  the 
names  of  all  the  parties 
thereto.] 

Notice  is  hereby  given  that  an  action  has  been  commenced  and  is 
pending  in  this  court,  upon  a  complaint  of  the  above  named  plaintiff, 
against  the  above  named  defendants,  for  the  foreclosure  of  a  mort- 
gage executed  by  the  defendants  C.  D.  and  M.,  his  wife,  to  the  de- 
fendant E.  F.,  dated  the  day  of ,  19 — ,  and  recorded 

in  the  office  of  the  clerk  of  the  county  of ,  on  the day  of 

,  19 — ,  in  Liber of  Mortgages,  page ,  at 

o'clock  in  the  noon  (and  which  said  mortgage  has  been  duly 

assigned  by  said  defendant  E.  F.  to  the  above  named  A.  B.,  the  plain- 
tiff herein). 

That  the  mortgaged  premises  affected  by  the  said  foreclosure,  were, 
at  the  time  of  the  commencement  of  this  action,  and  at  the  time  of 

filing  this  notice  are,  situated  in  the  town  of ,  and  county  of 

,  and  that  they  are  described  in  the  said  mortgage  as  follows, 

to  wit: 

[Insert  description  of  the  mortgaged  property  as  contained  in  the 
mortgage.] 

Dated  the day  of ,  19 — . 

X.Y., 

Plaintiff's  Attorney. 

The  clerk  of  the  county  of  will  please  index  against  the 

defendants  C.  D.,  M.  D.  and  E.  F.* 

X.Y., 

Plaintiff's  Attorney. 

NO.  10. 
NOTICE  OF  NO  PERSONAL  CLAIM. 

[Title  of  the  action.] 

To  all  of  the  defendants  except  the  defendants  C.  D.,  E.  F.  and 
I.  K.: 

The  object  of  the  action,  a  copy  of  the  summons  in  which  is  here- 
with served  upon  you,  is  to  foreclose  a  mortgage  executed  by  C.  D. 
and  wife  to  E.  F.,  dated ,  19 — ,  and  recorded  in  the  office  of 

•See  ante,  §  812. 
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the  clerk  of  the  county  of ,  on  the day  of ,  1^^-, 

in  Liber .of  Mortgages,  page ,  and  which  mortgage  has 

been  duly  assigned  to  the  plaintiff. 

The  amount  due  and  owing  on  said  mortgage,  is  the  sum  of 

dollars,  and  interest  from ,  19 — . 

The  following  is  a  description  of  the  mortgaged  premises:  [Insert 
a  brief  description.^ 

And  no  personal  claim  is  made  against  you. 

X.Y., 

Plaintiff's  Attorney. 

NO.  11. 

COMPLAINT  IN  ACTION  TO  FORECLOSE. 

[Title  of  the  actions,  giving 
the  names  of  all  the  parlies 
thereto.] 

The  plaintiff  above  named,  by  X.  Y.,  his  attorney,  complaining  of 
the  defendants  herein,  avers  and  alleges,  upon  information  and  be- 
lief: 

I.  That  on  or  about  the day  of 19 — ,  the  defendant, 

C.  D.,  for  the  purpose  of  securing  the  payment  to  the  defendant  E.  F., 
of  the  sum  of dollars,  with  interest  thereon,  executed  and  de- 
livered to  the  said  B.  F.,  a  bond  bearing  date  on  that  day,  sealed  with 

his  seal,  whereby  he  bound  himself  in  the  penalty  of dollars, 

upon  condition  that  the  same  should  be  void  if  the  said  defendant  C. 
D.,  should  pay  to  the  said  defendant  E.  P.,  the  sum  of  dol- 
lars, on  the day  of 19 — ,  and  the  interest  thereon,  at 

and  after  the  rate  of per  centum,  per  annum,  and  to  be  paid 

semi-annually  on the  days  of and in  each  year. 

II.  That,  as  collateral  security  for  the  payment  of  the  indebted- 
ness above  recited,  the  said  defendant  C.  D.,  and  M,  his  wife,  on  or 

about  the  said day  of — •  duly  executed,  acknowledged  and 

delivered  to  the  said  E.  F.,  a  certain  indenture  of  mortgage,  bearing 
date  on  that  day,  whereby  they  granted  and  released  unto  the  said  E. 
F.,  his  heirs  and  assigns  forever,  the  following  described  premises,  that 
is  to  say:  [Insert  description  of  property  as  contained  in  the  mort- 
gage.] 

III.  That  said  mortgage  contained  a  proviso  in  substance  the 
same  as  the  condition  of  said  bond;  and  also  contained  an  express 
covenant  that  the  mortgagee,  in  case  of  default  in  the  payment  of  the 
said  indebtedness  or  interest  that  might  grow  due  thereon,  or  any 
part  thereof,  should  have  power  to  sell  said  mortgaged  premises  ac- 
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cording  k>  law ;  and  was  duly  recorded  in  the  office  of  the of 

the  county  of in  Liber of  Mortgages  at  page , 

on  the day  of 19 — . 

IV.  That  in  and  by  the  above-described  bond  and  mortgage  it  was 
covenanted  and  agreed,  among  other  things,  that  the  whole  of  the 
said  principal  sum  should  become  due  at  the  option  of  the  mortgagee 
after  default  in  the  payment  of  interest  for  thirty  (30)  days,  anything 
therein  contained  to  the  contrary  notwithstanding. 

V.  That  in  and  by  the  above  described  bond  and  mortgage,  it 
was  covenanted  and  agreed,  among  other  things,  that  if  default  should 
be  made  in  the  payment  of  the  said  principal  sum  or  of  the  interest 
which  should  accrue  thereon,  or  of  any  part  of  either,  at  the  respective 
times  therein  specified  for  the  payment  thereof,  the  mortgagee  should 
be  at  liberty,  immediately  after  any  such  default,  upon  proceedings 
being  commenced  for  the  foreclosure  of  said  mortgage,  to  apply  for 
the  appointment  of  a  receiver  of  the  rents  and  profits  of  the  mortgaged 
premises  without  notice,  and  that  the  mortgagee  should  be  entitled  to 
the  appointment  of  such  receiver  as  a  matter  of  right,  without  consid- 
eration of  the  value  of  the  mortgaged  premises  as  security  for  the 
amounts  due  the  mortgagee  or  the  solvency  of  any  person  or  persons 
liable  for  the  payment  of  such  amounts ;  and  that  the  rents  and  profits 
of  the  said  mortgaged  premises  were,  in  the  event  of  any  such  default, 
thereby  assigned  to  the  mortgagee. 

VI.  That  in  and  by  the  above  described  bond  and  mortgage,  it  was 
covenanted  and  agreed,  among  other  things,  that  the  said  mortgagors 
would  keep  the  building  erected  or  to  be  erected  upon  the  mortgaged 
premises  insured  against  loss  or  damage  by  fire,  in  at  least  the  sum 

of dollars,  and  by  insurers  approved  by  the  said  mortgagee, 

and  assign  the  policy  and  certificates  thereof  to  the  said  mortgagee  as 
a  collateral  and  further  security  for  the  payment  thereof.  And  in  de- 
fault of  so  doing  it  was  thereby  made  lawful  for  the  said  mortgagee  to 
make  such  insurance  and  pay  the  premium  and  premiums  therefor, 
which  premiums  thus  paid  and  interest  thereon  the  mortgagors  agreed 
to  pay,  and  the  same  was  declared  to  be  deemed  to  be  secured  by  said 
mortgage,  and  collectible  thereby. 

VII.  That  thereafter  the  said  C.  D.  and  M.,  his  wife,  by  their 

deed  of  conveyance  under  their  hands  and  seals,  dated  the day 

of 19 — ,  duly  conveyed  the  said  mortgaged  premises  to  the  de- 
fendant, L.  K.,  subject  to  the  said  mortgage,  and  the  said  defendant, 
L.  K.,  in  and  by  said  deed  of  conveyance,  and  by  accepting  the  same, 
assumed  said  mortgage,  and  covenanted  and  agreed  to  pay  off  and  dis- 
charge the  same,  as  part  of  the  consideration  in  said  deed  of  convey- 
ance expressed:   [Using  language  of  the  recital  in  the  conveyance.] 
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That  said  deed  of  conveyance  was  duly  recorded  in  the  office  of  the 

of  the  county  of  in  section  ,  Liber 

page ,  block  ,  on  the  day  of  , 

19—. 

VIII.     That  thereafter  and  on  or  about  the day  of , 


19—,  said  defendant,  E.  P.,  for  a  valuable  consideration  therein 
expressed,  duly  executed,  acknowledged  and  delivered  to  the  plaintiff 
herein  a  certain  instrument  of  assignment,  bearing  date  on  said  day, 
whereby  he  assigned  unto  said  plaintiff  the  said  indenture  of  mortgage, 
.together  with  the  bond  or  obligation  therein  described,  and  the  moneys 
due  and  to  grow  due  thereon,  with  the  interest,  and  also  therein  guar- 
anteed to  the  plaintiff  that  the  same  would  be  paid  when  due,  with 
interest;  (or)  which  said  assignment  also  contained  a  covenant  in  the 
following  words,  to  wit;  [setting  it  fortJi]  and  that  the  plaintiff  has 
since  remained  and  now  is  the  lawful  owner  and  holder  of  said  bond 
and  mortgage.  That  said  instrument  of  assignment  was  duly  re- 
corded in  the  office  of  the of  the county  of in 

section ,  Liber page block of  mortgages 

on  the  — day  of ,  19 — . 

IX.  That  the  said  mortgagors  failed  to  keep  the  buildings  erected 
upon  the  said  premises  insured  as  aforesaid,  and  made  default  therein, 

and  that  on  or  about  the  day  of  19 — ,  the  plaintiff 

paid  the  sum  of dollars  to  the Fire  Insurance  Company 

in  procuring  such  insurance  in  the  sum  of dollars,  for  the  term 

of  one  year  from  and  after  said  date;  no  part  of  which  has  been  re- 
paid to  him. 

X.  That  the  defendants  have  failed  to  comply  with  the  conditions 
of  said  bond  and  mortgage  by  omitting  to  pay  the  installment  of  in- 
terest which  became  due  and  payable  on  the  day  of  

19 — ,  and  no  part  thereof  has  been  paid;  and  the  plaintiff,  pursuant 
to  the  provisions  of  said  bond  and  mortgage,  has  elected  and  does  elect 
that  the  whole  principal  sum  thereby  secured  be  immediately  due  and 
payable,  and  there  is  now  justly  due  and  payable  to  the  plaintiff  upon 
said  bond  and  mortgage  the  principal  sum  of dollars,  and  in- 
terest thereon  at  the  rate  of per  centum  per  annum  from  the 

day  of ,  19 — ,  together  with  the  further  sum  of 

dollars,  paid  by  the  plaintiff  in  procuring  insurance  as  aforesaid,  with 

interest  thereon,  from  the  day  of  19 — ,  the  date  of 

such  payment. 

XL  That  no  other  proceedings  have  been  had  at  law  or  otherwise, 
for  the  recovery  of  the  said  sum  secured  by  the  said  bond  and  mort- 
gage, or  any  part  thereof.  [7/  this  is  not  true,  state  what  proceedings 
have  been  taken.'] 
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XII.  That  the  above  named  defendants  and  each  of.  them  have, 
or  claim  to  have,  some  interest  in  or  lien  upon  the  said  mortgaged 
premises  or  some  part  thereof,  which  interest  or  lien,  if  any,  either  ac- 
crued subsequently  to  the  lien  of  said  mortgage  or  is  subject  or  subor- 
dinate thereto. 

XIII.  That  the  defendant.  The  People  of  the  State  of  New  York 
is  made  a  party  defendant  herein  [for  example]  by  reason  of  a  lien 
under  the  Transfer  Tax  Act  upon  the  said  mortgaged  premises  for  the 

amount  of  an  unpaid  transfer  tax  upon  the  estate  of  one 

deceased,  who  was  at  the  time  of  his  death  a  resident  of  the  county  of 

and  left  him  surviving  as  his  heirs  at  law  and  next  of  kin 

and ,  and  left  a  last  Will  and  Testament,  which  has 

been  duly  admitted  to  probate  by  the  Surrogate's  Court  of  the  County 

of  — ;  and  that  the  said  The  People  of  the  State  of  New  York  is 

made  a  party  defendant  herein  for  no  other  reason  than  the  lien  of  the 
said  transfer  tax,  [or]  by  reason  of  the  lien  of  a  Judgment  entered  in 

the Court  of for  the  sum  of and  docketed  in 

the  office  of  the  clerk  of  the  county  of  by  the  said  people 

against  the  defendant,  L.  K.,  who,  as  the  plaintifE  is  informed  and  be- 
lieves, is  the  record  owner  of  a  part  of  the  premises  hereinabove  de- 
scribed; and  that  by  reason  of  the  said  judgment,  the  People  of  the 
State  of  New  York  may  have  or  claim  to  have  a  lien  in  or  itoou  the 
said  premises. 

Wherefore,  the  plaintiff  demands  judgment, 

1.  That  the  defendants  herein,  and  all  persons  claiming  under 
them,  or  any  of  them,  subsequent  to  the  filing  of  the  notice  of  the  pend- 
ency of  this  action,  in  the  office  of  the  clerk  of  the  county  of , 

may  be  barred  and  forever  foreclosed  of  and  from  all  right,  title,  in- 
terest, claim,  lien  and  equity  of  redemption  in  and  to  the  said  mort- 
gaged premises. 

2.  That  the  said  premises  may  be  decreed  to  be  sold  according  to 
law ;  that  the  moneys  arising  from  the  sale  may  be  brought  into  court ; 
that  the  plaintiff  may  be  paid  the  amount  due  on  the  said  bond  and 
mortgage,  with  interest  to  the  time  of  such  payment,  and  the  costs 
and  expenses  of  this  action,  so  far  as  the  amount  of  such  moneys  prop- 
erly applicable  thereto  will  pay  the  same. 

3.  That  the  defendants,  C.  D.,  E.  F.,  and  L.  K.,  may  be  adjudged 
to  pay  any  deficiency  which  may  remain  after  applying  all  of  said 
moneys  so  applicable,  thereto. 

4.  That  a  receiver  may  be  appointed  to  take  possession  of  said  mort- 
gaged premises,  and  to  collect  the  rents,  issues  and  profits  thereof, 
pursuant  to  the  covenant  contained  in  said  mortgage. 
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5.  That  the  plaintiff  may  have  such  other  or  further  relief,  or 
both,  in  the  premises,  as  may  be  just  and  equitable. 

X.Y, 

Plaintiff's  Attorney. 
IV&rification  in  the  ordinary  form.'] 

NO.  12. 
NOTICE  OF  APPEARANCE  AND  WAIVER. 

[Title  of  the  action.] 

Sir:  Please  take  notice  that  I  have  been  retained  by  C.  D.,  a  de- 
fendant in  the  above  entitled  action,  and  that  I  hereby  appear  for  the 
said  C.  D.,  and  waive  service  of  all  papers  herein  except  notice  of  sale 
and  of  proceedings  to  obtain  surplus  moneys. 

Yours,  etc., 

Z.  W. 
Attorney  for  Def'd,  C.  D. 
lOfJice  and  Postoffice 
Address.] 
To  X.  Y.,  Esq., 

Atty.  for  the  Plaintiff. 

NO.  13., 
ANSWER  IN  ACTION  TO  FORECLOSE, 

[Title  of  the  action.] 

The  defendant,  L.  K.,  by  Z.  W.,  his  attorney,  answering  the  com- 
plaint of  the  plaintiff  herein,  denies  that  he  has  knowledge  or  informa- 
tion sufficient  to  form  a  belief  as  to  whether  the  defendant,  C.  D., 
ever  executed  the  bond  and  mortgage  described  in  the  complaint,  or 
whether  the  defendant,  E.  P.,  ever  assigned  said  alleged  bond  and 
mortgage  to  the  plaintiff,  or  whether  the  plaintiff  is  now  the  lawful 
owner  or  holder  thereof. 

L.  K. 
[Verification  in  usual  form.] 

NO.  14. 

ANSWER.     DENIAL  OF  HAVING  ASSUMED  MORTaAGE. 

I.     That  on  or  about  the day  of ,  19 — ,  the  defendant, 

C.  D.,  was  indebted  to  this  defendant  in  the  sum  of  dollars. 

That  on  or  about  the  said  date  the  said  defendant,  C.  D.,  and  M.,  his 
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,  wife,  executed  a  deed  to  the  premises  described  in  the  complaint  herein 
to  this  defendant  and  procured  the  same  to  be  recorded. 

II.  That  the  said  deed  was  so  executed  and  so  recorded  without  the 
knowledge  or  consent  of  this  defendant,  and  that  the  said  deed,  or 
any  copy  thereof,  was  never  delivered  to  this  defendant,  nor  was  it 
ever  accepted  by  him,  nor  did  he  ever  execute  it,  or  agree  or  assent  to 
it  in  any  manner  whatsoever. 

III.  That  this  defendant  never  has,  by  said  deed  or  otherwise,  as- 
sumed or  agreed  to  pay  the  incumbrances  on  the  said  premises,  or  any 
of  them.     That  the  terms  and  contents  of  said  deed  were  unknown  to 

this  defendant  until  on  or  about  the day  of 19 — ,  and 

that  he  then  rejected  and  refused  to  accept  said  deed. 

IV.  That  this  defendant  is  informed  and  believes  that  said  deed 
was  executed  by  the  defendant  [mortgagor']  to  this  defendant,  for  the 
purpose  of  securing  the  payment  of  the  indebtedness  in  paragraph  "I" 
hereof  set  forth.  That  there  was  no  consideration  for  the  insertion  in 
said  deed  providing  for  the  assumption  by  this  defendant  of  the  incum- 
brances on  the  said  property,  or  his  alleged  agreement  to  pay  the  same 
or  any  of  them. 

NO.  15. 

ANSWER,  WHERE  THE  OWNER  OF  THE  EttUITY  OF  RE- 
DEMPTION IS  NOT  IMPLEADED. 

*  1.  That  subsequent  to  the  execution  of  the  mortgage  in  the 
complaint  herein  set  forth,  and  prior  to  the  commencement  of  this 
action,  the  defendant,  C.  D.,  being  then  seized  of  the  said  premises, 

by  his  deed  under  his  hand  and  seal,  dated  on  the  day  of 

I ,  19 — ,  duly  conveyed  the  said  premises  to  one  K.  L.,  subject  to 

said  mortgage. 

II.     That  the  said  K.  L.,  is  not  joined  as  a  party  defendant  in  this 

action,  that  he  is  still  living  at ,  and  that  he  is  now  the  owner 

of  the  equity  of  redemption  in  said  premises. 

NO.  16. 
GENERAL  ANSWER  OF  INFANT  DEFENDANT. 

[^Title  of  the  action.] 

The  defendant,  K.  L.,  by  M.  IST.,  his  guardian  ad  litem,  answering 
the  complaint  of  the  plaintiff  above  named,  says  that  he  is  a  stranger 
to  all  and  singular  the  matters  and  things  in  said  complaint  set  forth, 

*  See  Hall  v.  Nelson,  23  Barb.  88. 
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and  that  he  is  an  infant  under  the  age  of  twenty-one  years,  and  claims 
such  interest  in  the  premises  as  he  is  entitled  to;  and  he  submits  his 
rights  and  interests  in  the  matters  in  question  in  this  action  to  the  pro- 
tection of  the  court. 

Dated,  the day  of 19 — . 

0.  P. 
Attorney  for  Guardian 
ad  litem  of  Infant  Defendant. 
[Office  and  Postoffice 
Address.} 
NO.  17. 

AFFIDAVIT  FOE  ORDER  OF  DISCONTIITUAIICE. 

[Title  of  the  action.] 

State  of  New  York,  |     . 

County  of  ,  | 

X.  Y.,  being  duly  sworn  deposes  and  says: 

I.  That  he  is  the  attorney  for  the  plaintifE  in  the  above  entitled 
action. 

II.  That  tliis  action  was  instituted  to  foreclose  a  mortgage  for 

dollars,  on  certain  premises  known  as ,  and  more  fully 

described  in  the  complaint  herein.  That  the  summons  and  duly  veri- 
fied complaint  with  a  notice  of  lis  pendens  were  duly  filed  in  the  of- 
fice of  the  clerk  of  the  county  of  ■ —  on  the day  of , 

19 — ;  and  that  the  action  was  commenced  on  that  day  by  the  service  of 
the  summons  and  complaint  on  the  defendant . 

III.  That  none  of  the  defendants  have  appeared  herein  (except  the 
defendant  C.  D.,  who  has  appeared  by  his  attorney  Z.  W.,  and  whose 
consent  to  the  entry  of  an  order  of  discontinuance  is  hereto  annexed). 

IV.  That  the  plaintiff  has  received  from  the  holder  of  a  second 
mortgage  on  said  premises  the  amount  of  the  delinquent  interest  on 
the  bond  and  mortgage  described  in  the  complaint,  and  the  costs  and 
expenses  of  this  action  to  date. 

Wheeefoee  an  order  is  requested  discontinuing  this  action  with- 
out further  costs  to  any  part  herein  as  against  any  other,  and  cancell- 
ing of  record  the  said  notice  of  lis  pendens  and  directing  the  clerk 

of  the  county  of to  enter  on  the  margin  of  the  record  of  the 

same  a  note  of  cancellation  referring  to  such  order. 

No  other  or  previous  application  has  been  made  for  this  or  a  similar 
order. 

X.  Y. 

Sworn  to,  etc. 
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NO.  18. 

ORDER  or  DISCONTINUANCE. 

At  a  Special  Term,  etc. 
[Title  of  the  action.] 

Upon  the  summons  and  duly  verified  complaint  herein,  filed  in  the 

office  of  the  clerk  of  the  county  of on  the day  of , 

19 — ,  and  on  reading  and  filing  the  hereto  annexed  affidavit  of  X.  Y., , 
sworn  to  the day  of 19 — . 

JSTow,  on  motion  of  X.  .Y.,  attorney  for  the  plaintiff,  it  is 

Ordered  that  this  action  be,  and  the  same  hereby  is,  discontinued 
without  further  costs  to  any  party  herein  as  against  any  other,  and  it 
is  further 

Ordered  that  the  notice  of  the  pendency  of  this  action,  filed  by  the 

plaintiff  herein  in  the  office  of  the  clerk  of  the  county  of  ,  on 

the day  of •  19 — ,  be  cancelled  of  record,  and  that  said 

clerk  be,  and  he  hereby  is,  directed  to  enter  on  the  margin  of  the 
record  of  the  same  a  note  of  cancellation,  referring  to  this  order. 

Enter, 

NO.  19. 
AFFIDAVIT  ON  APPLICATION  FOR  JUDGMENT, 

[Title  of  the  action.] 

State  oe  Nevt  York,  K^  . 

County  oe  ,  j 

X.  Y.,  being  duly  sworn,  says  that  he  is  the  attorney  for  the  plain- 
tiff in  the  above  entitled  action. 

That  this  action  was  brought  to  foreclose  a  mortgage  on  certain  real 

estate  situate  in  the  county  of ,  the  whole  amount  of  which  said 

mortgage  is  due  and  payable  [or.  That  an  installment  of dol- 
lars of  the  principal  of  said  mortgage,  and  interest  thereon  from  the 
day  of ,  19 — ,  is  now  due  and  payable,  and  that  the  resi- 
due thereof,  being  the  sum  of dollars,  and  interest  thereon  from 

the day  of ,  19 — ,  will  become  due  and  payable  on  the 

day  of ,  19—]. 

That  all  of  the  defendants  have' been  duly  served  with  the  summons, 
or  have  duly  appeared  herein  by  the  respective  attorneys  [and  waived 
the  services  of  all  papers  herein  except  notice  of  sale  and  of  proceedings 
to  obtain  surplus  moneys],  as  will  more  fully  appear  by  the  affidavits  of 
service  and  notices  of  appearance  which  are  hereunto  annexed. 

That  none  of  the  defendants  are  infants  or  absentees  [or.  That 
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none  of  the  defendants  are  infants  except  the  defendant ,  who 

has  appeared  by  his  guardian  ad  litem,  and  that  none  of  the  defend- 
ants are  absentees,  except  the  defendant ,  who  has  duly  been 

served  with  the  summons  by  publication  thereof,  under  an  order  of 
this  court,  proof  of  which  is  hereunto  annexed] . 

That  the  time  to  answer  has  expired  as  to  all  of  the  defendants,  and 
that  no  answer  or  demurrer  has  been  received  [except  the  usual  general 
answer  of  the  said  infant  defendant ,  who  answers  by  his  guar- 
dian, and  who  does  not  controvert  any  of  the  allegations  of  the  com- 
plaint, and  except  also  the  answer  of  the  defendant ,  the  issues 

raised  by  which  have  been  duly  tried  and  disposed  of  by  Hon. , 

a  Justice  of  this  court,  whose  findings  are  hereunto  annexed]. 

That  on  the  day  of  ,  19 — ,  and  more  than  twenty 

days  since,  a  notice  of  the  pendency  of  this  action,  containing  the 
names  of  the  parties  thereto,  the  object  of  the  action,  and  a  description 
of  the  property  affected  thereby,  the  date  of  the  mortgage  and  the 
parties  thereto,  and  the  time  and  place  of  recording  the  same,  was 

duly  filed  in  the  office  of  the  clerk  of  the  said  county  of ,  that 

being  the  county  where  the  mortgaged  premises  are  situated,  at  or  im- 
mediately after  the  time  of  the  filing  of  the  complaint  therein  as  re- 
quired by  law;  and  that,  since  the  filing  of  said  notice,  the  complaint 
in  this  action  has  not  been  amended  by  making  new  parties 
to  the  action,  or  so  as  to  affect  other  property  not  described  in  the 
original  complaint,  or  so  as  to  extend  the  claims  of  the  plaintiff  as 
against  the  mortgaged  premises. 

Wheeefoee  deponent  requests  an  order  referring  it  to  some  suitable 
person  to  ascertain  and  compute  the  amount  due  to  the  plaintiff  [com- 
tinue  as  in  notice  of  application  for  judgment']. 

That  no  previous  application  has  been  made  for  this  or  any  similar 
relief. 

Sworn,  etc. 

NO.  20. 
NOTICE  OF  APPLICATION  FOR  JUDGMENT. 

[Title  of  the  action.] 

Sir:  Take  notice  that  on  all  of  the  papers  and  proceedings  in- this 
action,  the  plaintiff  will  apply  to  this  court  at  a  special  term  thereof, 

to  be  held  at  chambers,  at  the  courthouse,  in  the  city  of  ,  on 

the day  of — ,  19 — ,  at o'clock  in  the noon 

of  that  day,  or  as  soon  thereafter  as  counsel  can  be  heard,  for  the  re- 
lief demanded  in  the  complaint,  and  for  an  order  referring  it  to  some 
suitable  person  to  ascertain  and  compute  the  amount  due  to  the  plain- 
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tiff  for  principal  and  interest  on  the  bond  and  mortgage  set  forth  in 
the  complaint,  (and  also  to  ascertain  and  compute  the  amount  due  to 
such  of  the  defendants  as  are  prior  incumbrancers  of  the  mortgaged 
premises),*  and  also  for  a  provision  to  be  contained  in  such  order  of 
reference  directing  that  the  hearing  before  the  referee  therein  named 
proceed  forthwith,  and  that,  immediately  upon  the  incoming  of  the 
report  of  said  referee,  and  without  further  notice,  the  plaintiff  have 
judgment  of  foreclosure  and  sale,  and  for  the  relief  demanded  in  the 
complaint,  besides  costs  and  an  extra  allowance  of  two  and  one-half 
per  cent,  on  the  amount  due  to  him,  and  for  such  other  or  further  re- 
lief as  may  be  just. 

Dated,  etc.  X.  Y, 


To  M.  N., 
Attorney  for  Defendant,  C.  D. 


Plaintiff's  Attorney. 


NO.  21. 
ORDER  OF  REFERENCE,  PRELIMINARY  TO  JUDGMENT. 

At  a  Special  Term,  etc. 

[Title  of  the  action.] 

Upon  the  summons  and  duly  verified  complaint  herein  filed  in  the 
ofiBce  of  the  clerk  of  the  county  of on  the day  of , 


19 — ,  upon  reading  and  filing  the  aflidavits  of  service  and  notices  of 
appearance  herein,  and  the  affidavit  of  X.  Y.,  attorney  for  the  plain^^ 

tiff,  sworn  to  the day  of ,  19 — ,  by  which  it  appears  to 

fthe  satisfaction  of  this  court,  that  this  is  an  action  to  foreclose  a  mort- 
gage on  certain  premises  in county,  that  the  whole  amount  se- 
cured by  the  mortgage  described  in  the  complaint,  has  become  due,  that 
all  of  the  defendants  herein  have  been  duly  served  with  the  summons 
and  complaint,  or  with  a  summons  and  a  notice  of  the  object  of  the 
action,  pursuant  to  section  423  of  the  Code  of  Civil  Procedure,  per- 
sonally within  this  State ;  that  none  of  the  defendants  are  infants,  or 
absentees;  that  all  of  the  defendants  have  made  default  in  pleading, 
that  a  notice  of  the  pendency  of  this  action  was  duly  filed  in  the  office 

of  the  clerk  of  the  county  of ,  which  is  the  county  within  which 

the  mortgaged  premises  are  situated,  more  than  twenty  days  since  and 
at  or  after  the  time  of  filing  the  complaint  as  required  by  law,  and  that 

•  If  the  whole  amount  secured  by  than  to  compute.     See  Form  No.  21 

the    mortgage    has    not   become    due,  for  provisions  in  the  order  of  refer- 

or  if  any  of  the  defendants  are  in-  enee.     These  provisions  should  be  an- 

fants     or     absentees,     the    order    of  ticipated  in  the  notice  of  application 

reference    will    be    something    more  for  judgment. 
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since  the  filing  of  the  said  notice  the  summons  and  complaint  Herein 
have  not  been  amended  by  impleading  new  parties  in  the  action  or  so 
as  to  effect  premises  not  described  in  said  notice,  or  so  as  to  extend  the 
claims  of  the  plaintiff  as  against  the  mortgaged  premises,  and  on  due 
notice  of  this  motion,  with  due  proof  of  the  service  thereof,  after  hear- 
ing X.  Y.,  attorney  for  the  plaintiff,  and  on  his  motion,  and  M.  N., 
counsel  for  the  defendant  C.  D.,  in  opposition  thereto :  It  is 

Ordered,  that  it  be  referred  to  • — ,  Esq.,  of  the  city  of , 

counselor  at  law,  to  ascertain  and  compute  the  amount  due  to  the  plain- 
tiff for  principal  and  interest  on  the  bond  and  mortgage  set  forth  in 
the  complaint  (and  also  to  ascertain  and  compute  the  amount  due  to 
such  of  the  defendants  as  are  prior  incumbrancers  of  the  mortgaged 
premises). 

[Where  the  whole  amount  secured  by  the  mortgage  has  not  hecome 
due,  the  reference  should  be:']  To  ascertain  and  compute  the  amount 
due  and  yet  to  become  due  to  the  plaintiff  on  the  bond  and  mortgage 
set  forth  in  the  complaint,  including  interest  thereon  to  the  date  of  his 
report,  and  also  to  ascertain  the  situation  of  the  mortgaged  premises, 
and  whether  the  same  can  be  sold  in  parcels  without  prejudice  to  the 
interests  of  the  parties ;  and  if  he  shall  be  of  opinion  that  a  sale  of  the 
said  premises  in  one  parcel  will  be  most  beneficial  to  the  parties,  then 
that  he  report  his  reasons  for  such  opinion. 

[7/  one  of  the  defendants  is  an  infant,  and  has  put  in  a  general  an- 
swer by  his  guardian,  or  if  any  of  the  defendants  are  absentees,  the 
reference  should  be:]  To  take  proof  of  the  facts  and  circumstances 
stated  in  the  complaint,  and  to  examine  the  plaintiff  or  his  agent  on 
oath,  as  to  any  payments  which  have  been  made,  and  to  ascertain  and 
compute  the  amount  due  to  the  plaintiff  for  principal  and  interest  on 
the  bond  and  mortgage  set  forth  in  the  complaint.     It  is  further 

Ordered,  that  the  hearing  before  said  referee  proceed  forthwith,  and 
that,  immediately  upon  the  incoming  of  the  report  of  said  referee, 
and  without  further  notice,  the  plaintiff  have  judgment  of  foreclosure 
and  sale  and  for  the  relief  demanded  in  the  complaint,  besides  costs 
and  an  extra  allowance  of dollars. 

NO.  22. 

SUMMONS  TO  ATTEND  BEFORE  REFEREE.* 

ITitle  of  the  action.] 

By  virtue  of  an  order  made  and  entered  in  the  above  entitled  action, 
on  the  day  ,  19 — ,  I,  ,  the  referee  appointed 

,    *  This  is  the  form  used  in  Chan-      for    a   mere    notice,    it    is    commonly 
eery,  and,  though  the  Code  provides      used.     See  ante,  §  855. 
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Herein,  do  hereby  summon  you  to  appear  at  my  office,  number 

street,  in  the  city  of ,  on  the day  of ,  19 — ,  at 

o'clock  in  the noon,  to  attend  a  hearing  of  the  matters 

in  the  said  action,  in  reference  before  me,  as  such  referee,  pursuant  to 
said  order. 

And  hereof  fail  not  at  your  peril. 

Dated  the day  of ,  19—. 

[Signature  of  Referee.] 

DNDEEWRITING. 

[Insert  substance  of  the  order  of  reference  following  its  language, 
thu^:]  To  ascertain  and  compute  the  amount  due  to  the"  plaintiff  for 
principal  and  interest  on  the  bond  and  mortgage  set  forth  in  the  com- 

[Signature  of  Referee.] 

ft 

NO.  23. 
OATH  OF  REFEEEE. 

'[Title  of  the  action.] 

State  of  New  York,  [^^  . 
County  of  ,  ^ 

I,  K.  G.,  the  referee  named  in  the  order  of  this  court,  made  in  this 

action  at  special  term,  and  dated  on  the day  of ,  19 — , 

wherein  and  whereby  it  was  referred  to  me  to  ascertain  and  compute 
the  amount  due  to  the  plaintiff  for  principal  and  interest  on  the  bond 
and  mortgage  set  forth  in  the  complaint  [reciting  purpose  of  refer- 
ence], being  duly  sworn,  do  depose  and  say: 

That  I  will  faithfully  and  fairly  determine  the  questions  referred  to 
me,  as  the  case  requires,  and  that  I  will  make  a  just  and  true  report, 
according  to  the  best  of  my  understanding. 

Sworn,  etc.  [Signed]  K.  G. 

NO.  24. 
REPORT  or  REFEREE,  PRELIMINARY  TO  JUDGMENT. 

Whole  amount  due.    No  infants  or  absentees. 

[Title  of  the  action.] 

To  the  Supreme  Court  of  the  State  of  New  York : 

In  pursuance  of  an  order  of  this  court,  made  and  entered  in  the  above 

entitled  action  and  dated  on  the day  of ,  19 — ,  by  which 

it  was  referred  to  the  undersigned  referee,  to  ascertain  and  compute  the 
amount  due  to  the  plaintiff  for  principal  and  interest  on  the  bond  and 
mortgage  set  forth  in  the  complaint  [using  the  language  of  the  order^' 
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I,  J.  K.,  the  referee  in  the  said  order  named,  do  report  that  before 
proceeding  to  hear  the  testimony  I  was  first  duly  sworn  faithfully  and 
fairly  to  determine  the  questions  referred  to  me  and  to  make  a  just 
and  true  report  thereon,  according  to  the  best  of  my  understanding, 
that  I  have  ascertained  and  computed  the  amount  due  to  the  plaintiff 
upon  and  by  virtue  of  the  said  bond  and  mortgage,  and  that  I  find  and 
accordingly  report,  that  there  is  due  to  the  plaintiff  for  principal  and 
interest  on  the  said  bond  and  mortgage,  at  the  date  of  this  my  report, 

the  sum  of dollars,  and  for  taxes,  assessments  and  insurance 

due  and  unpaid  the  sum  of dollars. 

Schedule. "A,"  hereunto  annexed,  contains  a  schedule  of  the  docu- 
mentary evidence,  introduced  before  me,  and  shows  the  amounts  due 
for  principal  and  interest  respectively,  the  period  of  computation  of 
the  interest  and  its  rate. 

Dated ,  19—.  J.  K. 

Referee. 

Schedule  "A." 

Exhibit  No.  1.     Bond  executed  by  to  ,  dated  the 

day  of ,  19 — ,  to  secure  the  sum  of dollars  and 

interest. 

Exhibit  No.  2.     Mortgage  executed  by and his  wife, 

to ,  to  secure  the  payment  of  said  bond ;  same  date ;  recorded  the 

day  of ,  19 — ,  in  the  office  of  the  clerk  of  the  county  of 

,  in  Liber of  Mortgages,  page . 

Exhibit   No.    3.     Assignment   of  said  bond   and  mortgage   from 

to  ' — ;  dated  the  day  of  ,  19 — ,  and  re- 

orded  in  the  oflBce  of  the  said  clerk  of  the  county  of ,  in  Liber 

of  Mortgages,  page ,  on  the day  of ,  19 — . 

Exhibit  No.  4.     Policy  of  insurance  in  the Eire  Insurance 

Company. 

STATEMENT. 

Principal  sum   $ 

Interest  thereon  from  to  ,  being  

years, months  and days,  at  six  per  cent. 

per  annum   

Amount  paid  by  plaintiff  for  insurance 

Interest  thereon  from to  this  date,  at  six  per  cent. 

Amount  due  $ 

Dated  the day  of  ,  19 — . 

J.  K. 

Referee. 
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NO.  25. 

THE  SAME. 

Whole  amount  not  due.    No  infants  or  absentees. 
{Title  of  the  action.'] 

To  the  Supreme  Court  of  the  State  of  New  York: 

In  pursuance  of  an  order  of  this  court,  made  and  entered  in  the 

above  entitled  action  on  the day  of ,  19 — ,  by  which  it 

was  referred  to  the  undersigned  referee,  to  ascertain  and  compute  the 
amount  due,  and  yet  to  become  due,  to  the  plaintiff  on  the  bond  and 
mortgage  set  forth  in  the  complaint,  including  interest  thereon  to  the 
date  of  this  report,  and  also  to  ascertain  the  situation  of  the  mortgaged 
premises,  and  whether  the  same  can  be  sold  in  parcels  without  prej- 
udice to  the  interests  of  the  parties, 

I,  J.  K.,  the  referee  in  the  said  order  named,  do  report,  that  before 
proceeding  to  hear  the  testimony,  I  was  first  duly  sworn  faithfully 
and  fairly  to  determine  the  questions  referred  to  me  and  to  make  a 
just  and  true  report  thereon  according  to  the  best  of  my  understand- 
ing ;  that  I  have  ascertained  and  computed  the  amount  due  to  the  plain- 
tiff upon  and  by  virtue  of  the  said  bond  and  mortgage,  and  that  the 
amount  so  due,  with  interest  to  the  date  of  this  report,  is  the  sum  of 
dollars. 

That  I  have  also  ascertained  and  computed  the  amount  yet  to  become 
due  to  the  plaintiff  upon  the  said  bond  and  mortgage,  and  that  the 
amount  which  is  not  yet  due,  but  which  will  hereafter  become  due 
thereon,  including  interest  to  the  date  of  this  report,  is  the  sum  of 
;  dollars. 

That  the  whole  amount  secured  by  the  said  bond  and  mortgage  and 
still  remaining  unpaid,  including  interest  thereon  to  the  date  of  this 
report,  is  the  sum  of  — ■ dollars. 

Schedule  "A,"  hereunto  annexed,  contains  a  schedule  of  the  docu- 
mentary evidence  introduced  before  me,  and  shows  a  statement  of  the 
amounts  of  principal  due  and  to  become  due  respectively,  the  amounts 
of  interest  thereon,  the  periods  of  computation  of  interest,  and  its 
rate. 

I  do  further  report  that  I  have  ascertained  the  situation  of  the  said 
mortgaged  premises,  and  am  of  opinion  that  the  same  cannot  be  sold 
in  parcels  without  injury  to  the  interests  of  the  parties.  My  reasons 
for  such  opinion  are  as  follows :  [Here  state  the  reasons  of  the  referee; 
or,  if  the  opinion  of  the  referee  is  that  a  sale  in  parcels  is  desirable, 
the  reasons  for  such  opinion  should  be  given.] 
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The  testimony  upon  which  I  have  formed  said  opinion  is  hereunto 
annexed.* 

Dated  the day  of ,  19 — . 

J.  K. 

Referee. 
Schedule  "A." 
[Set  out  the  lond  and  mortgage  and  other  papers  used  as  exhibits 
on  the  reference,  as  in  the  preceding  form,  and  continue  as  follows:'^ 

STATEMENT. 

Principal  sum  now  due  $ 

Interest  thereon  from  to  -,  being  

years, months  and  — — —  days,  at  six  per  cent. 

per  annum   

Ajnount  due  $ 

Principal  sum  secured  by  said  bond  and  mortgage,  but 
not  yet  due $ 

Interest  thereon  from  to  ,  being  

years, months  and days,  at  six  per  cent. 

per  annum   $ 

Amount  to  become  due    $ 

Amount  due,  as  above $ 

Amount  to  become  due,  as  above $ 

Whole  amount  of  the  plaintiflE's  lien  at  this  date $ 

Dated  the day  of ,  19 — . 

J.  K. 

Referee. 

NO.  26. 

THE  SAME. 

Whole  amount  due.    Infants  or  absentees. 

[Title  of  the  action.] 

In  pursuance  of  an  order  of  this  court,  made  and  entered  in  the 
above  entitled  action  on  the day  of ,  19 — ,  by  which  it 

*  The  testimony  of  witnesses  should  is  not  absolutely  essential  if  the 
be  reduced  to  writing,  and  should  be  reference  is  merely  to  compute 
signed  by  them,  though  the  signing      amount  due.    Rule  30. 
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was  referred  to  the  undersigned  referee,  to  take  proof  of  the  facts  and 
circumstances  stated  in  the  complaint,  and  to  examine  the  plaintiff  or 
his  agent  on  oath  as  to  any  payments  which  have  been  made,  and  to 
ascertain  and  compute  the  amount  due  to  the  plaintiff  for  principal 
and  interest  on  the  bond  and  mortgage  set  forth  in  the  complaint, 

I, ,  the  referee  in  said  order  named,  do  report  that  before 

proceeding  to  hear  the  testimony,  I  was  first  duly  sworn  faithfully  and 
fairly  to  determine  the  questions  referred  to  me  and  to  make  a  just  and 
true  report  thereon,  according  to  the  best  of  my  understanding. 

That  I  have  taken  proof  of  the  facts  and  circumstances  stated  in  the 
complaint,  and  have  examined  the  plaintiff  \_or,  and  have  examined 

■ ,  the  agent  of  the  plaintiff]  on  oath  as  to  any  payments  which 

have  been  made,  and  that  I  am  of  opinion  and  accordingly  report,  that 
the  facts  and  circumstances  stated  in  said  complaint  are  true,  and 
that  no  payments  have  been  made,  except  such  as  are  duly  credited  in 
the  said  complaint. 

The  said  examination  of  the  plaintiff  \_or,  of ,  the  said  agent 

of  the  plaintiff],  and  the  proofs  taken  by  me  of  the  facts  and  circum- 
stances stated  in  the  complaint,  except  such  of  said  proofs  as  were, 
documentary,  are  annexed  to  this  report. 

And  I  do  further  report,  that  I  have  ascertained  and  computed  the 
amount  due  to  the  plaintiff  for  principal  and  interest  on  the  bond  and 
mortgage  set  forth  in  the  complaint,  and  that  I  find  and  accordingly 
report,  that  there  is  due  to  the  plaintiff  for  principal  and  interest  on 
the  said  bond  and  mortgage,  at  the  date  of  this  my  report,  the  sum  of 
dollars. 

Schedule  "A,"  hereunto  annexed  contains  a  schedule  of  the  docu- 
mentary evidence  introduced  before  me,  and  shows  a  statement  of  the 
amounts  due  for  principal  and  interest  respectively,  the  period  of  the 
computation  of  the  interest,  and  its  rate. 

Dated  the day  of ,  19 — . 

J.  K. 

Beferee. 

Schedule  "A." 
{Insert  Schedule  "A"  as  in  the  preceding  form,] 
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NO.  27. 

UNDERTAKING'  ON  APPEAL  FROM  JUDGMENT  OF  FORE- 
CLOSURE TO  STAY  PROCEEDINGS.* 

l^Ew  YoEK  Supreme  Couet. 
County  oe . 


A.  B.,  Respondent, 

against 
C.  D.  impleaded  with  others. 
Appellant. 

Wheeeas,  on  the  day  of  ,  19 — ,  in  the  Supreme 

Court,  county  of  ,  A.  B.,  the  above  named  respondent,  re- 
covered a  judgment  against  C.  D.,  the  above  named  appellant,  and 
others,  for  the  foreclosure  of  a  mortgage  and  the  sale  of  certain  real 

estate  in  the  county  of ,  to  satisfy  the  sum  of  $ ,  adjudged 

to  be  due  thereon,  together  with  the  further  sum  of  $ for  costs 

of  this  action,  as  by  the  said  judgment,  dated  at  Special  Term,  on  the 

' day  of ,  19 — ,  and  entered  in  the  office  of  "the  clerk  of 

the  county  of on  the day  of  — ,  19 — ,  will  more 

fully  and  at  large  appear;  and  the  said  appellant  feeling  aggrieved 
thereby,  intends  to  appeal  therefrom  to  the  Appellate  Division  of  this 
court  in  and  for  the Department. 

Now,  THEREFOEE,  WO  J.  K.,  residing  at ,  and  L.  M.,  residing 

at  — ,  do  jointly  and  severally,  pursuant  to  the  statute  in  such 

case  made  and  provided,  undertake  that  the  appellant  wUl  pay  all 
costs  and  damages  which  may  be  awarded  against  the  appellant  on 
said  appeal,  not  exceeding  the  sum  of  five  hundred  dollars,  and  do  also 
undertake,  that  if  the  judgment  so  appealed  from,  or  any  part  thereof, 
is  afiBrmed,  or  the  appeal  is  dismissed,  the  appellant  will  pay  the  sum 
recovered  or  directed  to  be  paid  by  the  judgment  or  the  part  thereof  as 
to  which  said  judgment  shall  be  affirmed. 

f  And  do  also  undertake  tljat  the  appellant  will  not,  while  in  pos- 
session of  the  said  property  commit,  or  suSer  to  be  committed  any 
waste  thereon. 

And  do  also  undertake  that  if  the  judgment  is  affirmed  or  the  ap- 
peal is  dismissed,  and  there  is  a  deficiency  upon  a  sale,  that  the  appel- 
lant will  pay  the  value  of  the  use  and  occupation  of  such  property,  or 
the  part  thereof  as  to  which  the  judgment  is  affirmed,  from  the  time 

*  See  ante,  §  891.  session  or  under   the  control  of  the 

■j-  If   the    property    is    in   the   pos-      appellant. 
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of  taking  the  appeal  until  the  delivery  of  the  possession  thereof,  pur- 
suant to  the  judgment  not  exceeding  the  sum  of dollars.* 

f  And  do  also  undertake  that  if  the  said  Judgment  is  affirmed  or  the 
appeal  is  dismissed,  the  appellant  will  pay  any  deficiency  which  may 
occur  upon  the  sale,  with  interest  and  costs,  and  all  expenses  chargeable 

against  the  proceeds  of  the  sale,  not  exceeding  the  sum  of  

dollars.! 

[Signed]  J.  K. 

L.  M. 

[Add  affidavits  of  sureties  as  to  their  sufficiency,  and  certificate  as 
to  their  acknowledgment  of  execution,  in  the  usual  form.] 

NO.  28. 

NOTICE  OF  MOTION  FOB,  JUDGMENT  OF  FORECLOSUKJE  AND 

SALE. 

[Title  of  the  action.] 

Sirs:  Please  take  notice  that  upon  the  order  appointing  L.  K., 
Esq.,  referee  to  compute  the  amount  due  upon  the  bond  and  mortgage 
set  forth  in  the  complaint  herein,  and  filed  in  the  office  of  the  clerk 

of  the  county  of 7- —  on  the day  of ,  19 — ,  and  upon 

all  the  proceedings  heretofore  had  herein,  I  shall  move  this  court  at  a 

special  term,  to  be  held  at in on  the  — ■. day  of 

,  19 — ,  at o'clock  in  the  forenoon  of  that  day  or  as  soon 

thereafter  as  counsel  can  be  heard,  for  the  usual  judgment  of  fore- 
closure and  sale,  for  judgment  against  the  defendants  B.  P.  and  E.  P. 
for  any  deficiency  which  may  occur,  for  an  extra  allowance  to  the 
plaintiff  in  addition  to  his  taxable  costs,  and  for  such  other  and  fur- 
ther relief  as  to  the  court  shall  seem  just  and  equitable. 

Yours,  etc.. 

Dated, .  X.  Y. 

Attorney  for  the  Plaintiff. 

[Office  and  Postoffice 
To:  Address.] 

*  This  amount  must  be  fixed  by  an  f  If  the  appeal  is  taken  by  a  party 

order  of  a  judge  of  the  court  below,  against  whom  payment  of  a  deficiency 

which  should  be  obtained  on  a  notice  is  awarded. 

of   not    less    than    two    days    to    the  ij:  This  amount  must  be  fixed  by  a 

plaintiff's  attorney.  judge  of  the  court  below,  as  above. 
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NO.  29. 
JUDGMENT  OF  FOEECLOSURE  AND  SALE. 

Whole  amount  being  due. 

At  a  Special  Term,  etc. 

[^Title  of  the  action,  giving  the 
names  of  all  of  the  parties 
thereto.'^ 

On  reading  and  filing  afiidavits  of  Service  and  notices  of  appearance, 
proving  the  due  service  of  the  summons  on  all  of  the  defendants  in 
this  action ;  and  the  affidavit  of  X.  Y.,  attorney  for  the  plaintiff,  show- 
ing that  none  of  the  defendants  are  infants  or  absentees  [^or,  that  none 

of  the  defendants  are  infants  except  the  defendant ,  and  that 

none  of  the  defendants  are  absentees  except  the  defendant ,  who 

has  duly  been  served  with  the  summons  by  publication  thereof] ;  that 
the  time  to  answer  has  expired  as  to  all  of  the  defendants,  and  that 
no  answer  or  demurrer  has  been  put  in  to  the  complaint  in  this  action 

[except  the  answer  of  the  defendant  ,  who  is  an  infant,  and 

whose  answer  by  his  guardian  does  not  deny  any  of  the  allegations  of 

the  complaint,  and  except  also  the  answer  of  the  defendant , 

the  issues  raised  by  which  have  been  duly  tried  at  a  special  term  of  this 

court,  before  Hon. ,  one  of  the  justices  thereof,  and  a  decision 

therein  having  been  rendered  for  the  plaintifE  and  duly  filed] ,  and  that 
due  notice  of  the  pendency  of  this  action  was  duly  filed  in  the  office  of 

the  clerk  of  the  county  of ,  on  the day  of 19 — , 

[if  computation  is  ly  the  court  on  the  trial  of  an  issue,  and  the  court 
on  such  trial  having  ascertained  and  computed  the  amount  due  to  the 
,'plaintifE,  for  principal  and  interest,  on  the  bond  and  mortgage  set 

forth  in  the  complaint,  to  be  the  sum  of dollars,  and  interest 

thereon  from  the day  of ,  19 — ,  the  date  when  said  com- 
putation was  made],  and  on  reading  and  filing  the  report  of , 

Esq.,  the  referee  to  whom  it  was  referred  by  an  order  of  this  court, 
(*)  to  ascertain  and  compute  the  amount  due  to  the  plaintiff,  for 
principal  and  interest  on  the  bond  and  mortgage  set  forth  in  the  com- 
plaint [if  any  of  the  defendants  are  infants  or  absentees,  continue  in 
the  language  of  the  order  of  reference:  and  to  take  proof  of  the  facts 
and  circumstances  stated  in  the  complaint,  and  to  examine  the  plain- 
tiff or  his  agent  on  oath,  as  to  any  payments  which  have  been  made], 

by  which  report,  bearing  date  the  day  of  ,  19—,  it 

appears  [in  the  case  of  infants  or  absentees:  that  the  facts  and  cir- 
cumstances stated  in  said  complaint  are  true,  and  that  no  payments 
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Tiave  been  made  except  such  as  are  duly  credited  in  the  said  complaint 

and]  that  the  sum  of dollars  was  due  thereon  at  the  date  of 

said  report;  and  on  motion  of  X.  Y.,  attorney  for  the  plaintiff,  it  is 

Ordered  and  decreed,  that  the  said  report  of  the  said  referee  be, 
and  the  same  hereby  is,  in  all  respects  ratified  and  confirmed ;  and  it  is 
further 

Ordered,  adjudged  and  decreed,  that  the  mortgaged  premises  de- 
scribed in  the  complaint  herein,  as  hereinafter  described,  or  such  part 
thereof  as  is  sufl&cient  to  discharge  the  mortgage  debt,  the  expenses  of 
the  sale,  and  the  costs  of  this  action,  as  provided  by  Sections  1626 
and  1676  of  the  Code  of  Civil  Procedure,  and  which  may  be  sold  sepa- 
rately without  material  injury  to  the  parties  interested,  be  sold  at  pub- 
lie  auction  in County,  at ,  by  or  under  the  direction  of 

,  Esq.,  who  is  hereby  appointed  referee  for  that  purpose;  that 

said  referee  give  public  notice  of  the  time  and  place  of  such  sale  ac- 
cording to  law  and  the  course  and  practice  of  this  court;  that  the 
plaintiff  or  any  other  party  to  this  action  may  become  the  purchaser  or 
purchasers  on  such  sale;  that  said  referee  execute  to  the  purchaser  or 
purchasers  on  such  sale  a  deed  of  the  premises  sold ;  that  said  referee, 
at  the  time  of  the  delivery  of  such  deed,  may  allow  to  the  purchaser  or 
pay  from  the  proceeds  of  sale  as  hereinafter  provided  the  taxes,  assess- 
ments and  water  rates,  with  interest  and  penalties  thereon,  which  are 
liens  on  said  premises  at  the  time  of  sale,  and  all  sums  necessary  to 
redeem  said  premises  from  any  sales  for  taxes,  assessments  or  water 
rates  which  have  not  apparently  become  absolute;  that  said  referee 
forthwith  deposit  all  moneys  received  by  him  at  the  time  he  receives 

|the  same  in  his  own  name  as  referee  in •  and  shall  thereafter 

make  the  following  payments,  and  his  checks  drawn  for  that  purpose 
shall  be  paid  by  the  said  depository : 

First  :  To  himself  the  amount  of  his  fees  as  provided  by  law,  not 
exceeding  Fifty  Dollars  ($50) ; 

Second:  Advertising  expenses  and  other  disbursements,  as  shown 
on  the  bills  presented  and  certified  by  the  referee  to  be  correct,  and 
duplicate  copies  of  which  shall  be  left  with  said  depository ; 

Third  :  The  amount  of  any  lien  or  liens  upon  said  mortgaged  prem- 
ises so  sold  at  the  time  of  such  sale  for  taxes,  assessments  and  water 
rates,  and  for  interest  and  penalties  upon  the  same,  and  sums  neces- 
sary for  redemption  as  above  provided,  the  bills  for  which  shall  be 
presented  to  the  said  depository  and  certified  as  proper  by  the  said 
referee,  unless  the  same  shall  have  been  allowed  to  the  purchaser  as 
aforesaid ; 

Fourth:  Said  referee  shall  also  pay  to  the  plaintiff  the  sum  of 
— ■ dollars  ($ )  adjudged  to  the  plaintiff  for  costs  and  dis- 
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bursements  in  this  action,  with  an  additional  allowance  of  $- 


hereby  awarded  to  the  plaintiff  in  addition  to  costs,  with  interest 
thereon  from  the  date  hereof;  and  also  pay  to  the  plaintiff  the  sum 

of  $ ,  the  said  amount  so  reported  due  as  aforesaid,  together  with 

legal  interest  thereon  from  the  date  of  said  report,  or  so  much  thereof 
as  the  purchase  money  of  the  mortgaged  premises  will  pay  of  the  same. 

Fifth  :  Said  referee  shall  deposit  the  surplus  money,  if  any,  within 
five  (5)  days  after  the  same  shall  be  received  and  be  ascertainable,  with 

the of  the ,  subject  to  the  further  order  of  the  court, 

and  take  a  receipt  therefor  and  file  the  same  with  his  report  of  sale.; 
and  it  is  further 

Ordered,  adjudged  and  decreed  that  if  the  plaintiff,  or  any  as- 
signee of  the  plaintiff's  claim  hereunder,  shall  determine  to  leave  on 
purchase  money  bond  and  mortgage  as  a  loan  to  the  purchaser  at  such 
sale,  any  part  of  the  amount  adjudged  due  to  the  plaintiff  as  afore- 
said, said  purchaser,  after  paying  or  providing  for  the  expenses  of 
the  sale  and  the  costs  of  the  action,  as  specified  in  Sections  1626  and 
1676  of  the  Code  of  Civil  Procedure,  may  offset  the  amount  of  such 
loan  against  the  amount  of  his  bid,  and  the  referee  shall  only  be  re- 
quired to  take  the  receipt  of  the  plaintiff  or  of  such  assignee  for  the 
amount  of  such  loan ;  and  further  that,  in  the  event  that  the  plaintiff 
or  any  assignee  of  the  plaintiff's  claim  hereunder  shall  become  the 
purchaser  on  such  sale,  said  plaintiff  or  said  assignee  shall  be  entitled, 
after  paying  or  providing  for  the  expenses  of  the  sale  and  the  costs  of 
the  action  as  aforesaid,  to  offset  the  said  amount  adjudged  due  to  the 
plaintiff  as  aforesaid  against  the  purchase  price  of  the  premises  so  sold ; 
and  it  is  further 

Ordered,  adjudged  and  decreed  that  said  referee,  make  a  report 
of  such  sale  and  file  it  with  the  clerk  of  this  court  with  all  convenient 
speed;  that  if  the  proceeds  of  such  sale  be  insufficient  to  pay  the 
amount  so  adjudged  due  with  interest  and  costs  as  aforesaid,  the  said 
referee  specify  the  amount  of  any  such  deficiency  in' his  report  of  sale; 
that  the  defendant pay  the  same  to  the  person  or  persons  en- 
titled thereto,  and  that  execution  issue  therefor,  and  that  the  pur- 
chaser or  purchasers  at  such  sale  be  let  into  possession  on  production 
of  the  referee's  deed  or  deeds;  and  it  is  further 

Ordered,  adjudged  and  decreed  that  each  and  all  of  the  defend- 
ants in  this  action,  and  all  persons  claiming  under  them  or  any  of 
them  after  the  filing  of  such  notice  of  lis  pendens  be,  and  they  hereby 
are,  forever  barred  and  foreclosed  of  all  right,  claim,  lien,  title,  interest 
and  equity  of  redemption  in  and  to  the  aforesaid  premises  and  each 
and  every  part  thereof. 

The  following  is  a  description  of  the  mortgaged  premises:  [Insert 
description'] . 
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NO.  30. 
THE  SAME.    KINGS  COUNTY  FORM. 

[Recitals.] 

Okdeeed,  adjudged  and  decreed,  that  the  said  report  of  said  ref- 
eree be,  and  the  same  hereby  is,  in  all  respects  ratified  and  confirmed ; 
and  it  is  further 

Ordered,  adjudged  and  decreed,  that  the  plaintiff  is  entitled  to 

have  herein  the  sum  of ,  the  sum  so  reported  due  as  aforesaid, 

with  interest  thereon  from  the  date  of  said  report,  besides  the  sum  of 

dollars  ($ )   as  taxed  by  the  clerk  of  the  court,  and 

hereby  adjudged  to  the  plaintifE  for  costs  and  disbursements  in  this 
action,  with  interest  thereon  from  the  date  hereof,  together  with  an 

additional  allowance  of dollars  ($ )  hereby  awarded  to 

the  plaintiff  in  addition  to  the  costs,  with  interest  from  the  date 
hereof ;  and  it  is  further 

Ordered,  adjudged  and  decreed  that  the  mortgaged  premises  de- 
scribed in  the  complaint  in  this  action,  as  hereinafter  set  forth,  or  such 
part  thereof  as  is  sufficient  to  discharge  the  mortgage  debt,  the  ex- 
penses of  the  sale  and  the  costs  of  the  action,  and  which  may  be  sold 
separately  and  without  material  injury  to  the  parties  interested,  be 
sold  as  provided  in  Sections  1636  and  1678  of  the  Code  of  Civil  Pro- 
cedure, at  public  auction,  at  the  Brooklyn  Eeal  Estate  Exchange,  No. 
189  Montague  Street,  Borough  of  Brooklyn,  City  of  New  York,  by  or 

under  the  direction  of ,  Esq.,  who  is  hereby  appointed  referee 

for  that  purpose ;  that  said  referee  give  public  notice  of  the  time  and 
place  of  such  sale,  according  to  law  and  the  course  and  practice  of 
this  court;  that  the  plaintiff,  or  any  other  party  to  this  action,  may 
become  the  purchaser  or  purchasers  on  such  sale ;  that  said  referee  exe- 
cute to  the  purchaser  or  purchasers  on  such  sale  a  deed  of  the  premises 
sold;  that  said  referee  pay  from  the  proceeds  of  the  sale,  as  provided 
in  Section  1676  of  the  Code  of  Civil  Procedure  the  taxes,  assessments, 
water  rates  and  other  charges  which  are  or  may  become  liens  on  the 
premises  at  the  time  of  the  sale,  payment  of  which  is  necessary  to  per- 
fect or  pass  a  clear  title  to  said  premises  under  the  terms  hereof  and  of 
said  sale,  or  he  may  allow  the  same  to  the  purchaser  at  the  time 
of  delivery  of  said  deed  upon  the  production  and  delivery  by  said  pur- 
chaser to  said  referee  of  proper  vouchers  showing  the  payment  thereof ; 
that  if  the  plaintiff  or  any  assignee  of  the  plaintiff's  claim  hereunder 
shall  determine  to  leave  on  purchase  money  bond  and  mortgage  as 
a  loan  to  the  purchaser  at  such  salfe  any  part  of  the  amount  adjudged 
due  to  the  plaintiff  as  aforesaid,  said  purchaser,  after  paying  or  pro- 
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viding  for  the  expenses  of  the  sale  and  costs  of  the  action  as  specified 
in  Sections  1626  and  1676  of  the  Code  of  Civil  Procedure,  may  offset 
the  amount  of  such  loan  against  the  amount  of  his  bid  and  the  referee 
shall  only  be  required  to  take  the  receipt  of  the  plaintiff,  or  of  such  as- 
signee, for  the  amount  of  such  loan,  and  further,  that  in  the  event 
that  the  plaintiff,  or  any  assignee  of  the  plaintiff's  claim  hereunder, 
shall  become  the  purchaser  on  such  sale  said  plaintiff,  or  said  assignee, 
shall  be  entitled  after  paying  or  providing  for  the'  expenses  of  the 
sale  and  the  costs  of  the  action  as  aforesaid,  to  offset  the  said  amount 
adjudged  due  to  the  plaintiff  as  aforesaid  against  the  purchase  price 
of  the  premises  so  sold;  and  that  said  referee  forthwith  upon  re- 
ceipt of  the  proceeds  of  sale,  or  any  part  thereof,  deposit  the  same  in 
his  own  name  as  referee  as  provided  in  Eule  LXXIX  of  the  General 
Eules  of  Practice,  in  the and  the  plaintiff  may,  after  the  de- 
livery of  said  deed,  apply  at  the  foot  hereof,  ex  parte,  for  an  order  in 
accordance  with  said  Eule  LXXIX  authorizing  and  directing  said 
referee  to  pay  from  the  moneys  so  deposited  the  referee's  legal  fees  and 
the  lawful  advertising  expenses,  and  then  to  pay  to  the  plaintiff  or 
the  plaintiff's  attorneys  the  aforesaid  costs,  disbursements  and  allow- 
ances, with  interest,  and  also  the  said  amount  hereinbefore  adjudged 
due  the  plaintiff,  with  interest,  or  so  much  thereof  as  said  moneys  will 
pay,  and  to  dispose  of  the  surplus,  if  any,  as  provided  in  Eule  LXI  of 
the  General  Eules  of  Practice,  taking  receipts  for  all  such  payments  and 
filing  the  same  with  his  report  of  sale ;  and  it  is  further 

Oedeeed,  adjudged  and  deceeed  that  said  referee  shall  make  a  re- 
port of  such  sale  and  file  it  with  the  Clerk  of  Kings  County,  as  required 
by  Section  1633  of  said  Code  of  Civil  Procedure,  and  if  the  proceeds 
of  such  sale  be  insufficient  to  pay  the  amount  so  reported  due  to  the 
plaintiff  with  interest  and  costs  as  aforesaid,  that  said  referee  specify 
the  amount  of  such  deficiency  in  his  report  of  sale  and  that  the  de- 
fendant   • pay  the  same  to  the  plaintiff,  and  that  the  plaintiff 

have  execution  therefor ;  but  if  there  be  a  surplus,  then  that  said  ref- 
eree shall  deposit  the  same,  within  five  days  after  its  ascertainment, 
with  the  Chamberlain  of  the  City  of  New  York  to  the  credit  of  this 
action,  but  subject  to  the  further  order  of  the  court  herein;  and  that 
the  purchaser  or  purchasers  at  such  sale  be  let  into  possession  on  pro- 
duction of  the  referee's  deed  or  deeds ;  and  it  is  further 

Oedeeed,  adjudged  and  deceeed  that  each  and  all  of  the  defendants 
in  this  action  and  all  persons  claiming  under  tliera  or  any  or  either  of 
them  after  the  filing  of  the  notice  of  pendency  of  this  action,  be,  and 
they  hereby  are,  forever  barred  and  foreclosed  of  all  right,  claim,  lien, 
title,  interest  and  equity  of  redemption  in  the  said  mortgaged  premises, 
and  each  and  every  part  thereof. 
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The  following  is  a  description  of  the  said  mortgaged  premises  here- 
inbefore mentioned :  [Insert  description.] 

NO.  31. 
THE  SAME.     SHORT  FORM.* 

[Title  of  the  action.] 

An  application  for  judgment  for  the  relief  demanded  in  the  com- 
plaint in  this  action  having  been  made  to  this  court  on ,  in  due 

form  and  upon  due  and  satisfactory  proof  as  to  all  the  facts  and  pro- 
ceedings requisite  to  be  shown  in  order  to  entitle  the  plaintiff  to  such 
judgment;  and  the  court  having  thereupon  as  a  preliminary  to  the 

granting  of  such  judgment  made  an  order  referring  it  to ,  Esq., 

Counsellor  at  Law, to  ascertain  and  compute  the  amount  due 

for  principal  and  interest  on  the  bond  and  mortgage  set  forth  in  the 
complaint. 

And  said  referee  having  made  his  report  dated by  which  it 

appears  that  there  was  due  to  the  plaintiff  at  the  date  of  said  report 

the  sum  of dollars ;  now  upon  reading  and  filing  said  report  and 

on  motion  of  X.  Y.,  attorney  for  plaintiff,  it  is 

Adjudged  and  decreed  that  such  report  be  and  the  same  hereby  is 
in  all  respects  confirmed,  and  further  that  the  mortgaged  premises,  de- 
scribed in  the  complaint  in  this  action  as  hereinafter  set  forth,  be  sold 

at  public  auction  in  the  county  of ,  by  or  under  the  direction  of 

;  Esq.,  who  is  hereby  appointed  referee  for  that  purpose;  that 

such  referee  give  public  notice  of  the  time  and  place  of  such  sale  ac- 
cording to  law  and  the  practice  of  this  court ;  that  either  or  any  of  the 
parties  to  this  action  may  purchase  at  such  sale ;  that  said  referee  exe- 
cute to  the  purchaser  or  purchasers  a  deed  of  the  premises  sold;  that 
out  of  the  proceeds  of  the  sale  he  receive  from  such  purchaser  or  pur- 
chasers and  pay  the  expenses  of  the  sale,  as  provided  in  Sections  1676 
and  3297  of  the  Code  of  Civil  Procedure,  and  that  the  purchaser  or 

purchasers  pay to  the  plaintiff  or  the  plaintiff's  attorney,  after 

deducting  said  expenses  of  sale,  the  sum  of dollars,  adjudged 

to  the  plaintiff  for  costs  and  disbursements  in  this  action,  together  with 

an  additional  allowance  of dollars,  with  interest  upon  said  costs, 

disbursements  and  allowance  from  the  date  hereof,  and  also  the  said 
amount  so  reported  due  as  aforesaid,  together  with  the  legal  interest 
thereon  from  the  date  of  said  report  or  so  much  thereof  as  the  pur- 

*  See  Rule  79  as  to  depository.  other  courts.  It  will  not  be  ac- 
This  form  is  acceptable  in  the  county  cepted  in  the  Supreme  Court  of  New 
court  of  Kings  county  and  in  various      York  or  Kings  county. 
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chase  money  of  the  mortgaged  premises  will  pay  of  the  same,  and  pay 
over  to  said  referee  all  surplus  moneys;  that  said  referee  deposit  the 

surplus  money,  if  any,  with  the of  the within  five  days 

after  he  receives  the  same  to  the  credit  of  this  action;  that  he  make  a 
report  of  such  sale  and  file  it  with  the  clerk  of  this  court  with  aU  con- 
venient speed;  that  if  the  proceeds  of  such  sale  be  insufficient  to  pay 
the  amount  so  reported  due  to  the  plaintiff,  with  the  interest  and  costs 
as  aforesaid,  the  said  referee  specify  the  amount  of  such  deficiency  in 

his  report  of  sale,  and  that  the  defendant pay  the  same  to  the 

plaintiff,  and  that  the  purchaser  or  purchasers  at  such  sale  be  let  into 
possession  on  production  of  the  referee's  deed,  and  it  is  further 

Adjudged  that  the  defendants  and  all  persons  claiming  under  them 
after  the  filing  of  the  notice  of  pendency  of  this  action  be  forever 
barred  and  foreclosed  of  all  right,  title,  interest,  lien  and  equity  of  re- 
demption in  said  mortgaged  premises  so  sold  or  any  part  thereof. 

The  following  is  a  description  of  the  mortgaged  premises  hereinbe- 
fore mentioned:  [Insert  description.'] 

NO.  32. 

THE  SAME. 

Part  only  being  due.    Premises  to  be  sold  in  one  parcel. 
[As  in  form  No.  29  to  (*).] 

To  ascertain  and  compute  the  amount  due  and  yet  to  become  due  to 
the  plaintiff  on  the  bond  and  mortgage  set  forth  in  the  complaint, 
including  interest  thereon  to  the  date  of  his  report,  and  also  to  ascer- 
tain the  situation  of  the  mortgaged  premises,  and  whether  the  same 
can  be  sold  without  prejudice  to  the  interests  of  the  parties ;  by  which 

report,  bearing,  date  the day  of ,  19 — ,  it  appears  that 

the  amount  due  to  the  plaintiff,  with  interest  to  the  date  of  said  report, 

is  the  sum  of dollars,  and  that  the  amount  which  is  not  yet 

due  to  the  plaintiff,  but  which  will  hereafter  become  due  to  him,  in- 
cluding interest  to  the  date  of  said  report,  is  the  sum  of dol- 
lars, and  that  the  whole  amount  secured  by  the  said  bond  and  mortgage, 
and  still  remaining  unpaid,  including  interest  thereon  to  the  date  of 

said  report,  is  the  sum  of  : dollars,  ,and  that  the  said  mortgaged 

premises  cannot  be  sold  in  parcels  without  injury  to  the  interests  of 
the  parties,  for  the  reason  that  [insert  reason  as  contained  in  the 
referee's  report].  Now,  on  motion  of  X.  Y.,  attorney  for  the  plain- 
tiff. 

It  is  oedeeed  [Continue  as  in  form  No.  39,  except  that  the  direc- 
tion to  pay  the  "amount  due"  should  be  changed  to  a  similar  direction 
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io]  pay  to  the  plaintiff  or  his  attorney  the  whole  amount  so  reported 
to  be  secured  by  the  said  bond  and  mortgage,  and  still  remaining  un- 
paid, together  with  legal  interest,  etc. 

[Follow  form  No.  39,  but  before  adding  the  description  of  the  prop- 
erty, insert  the  following  :~\ 

And  it  is  further  adjudged  that,'  in  ease  the  amount  reported  as 
aptually  due  to  the  plaintiff,  with  interest,  and  the  costs  of  this  action, 
shall  be  paid  before  such  sale,  the  plaintiff  shall  be  at  liberty,  at  any 
time  hereafter  when  any  principal  sum  or  interest  secured  by  said  bond 
and  mortgage  shall  become  due,  to  apply  to  the  aforesaid  referee,  who 
is  hereby  continued  referee  for  that  purpose,  under  and  in  pursuance 
of  this  judgment,  and  obtain  a  report  of  the  amount  which  shall  then 
be  due ;  to  the  end  that,  upon  the  coming  in  and  confirmation  of  such 
report,  a  judgment  may  be  made  for  a  sale  of  the  said  premises  to 
satisfy  the  amount  which  shall  then  be  due,  with  interest,  and  the 
costs  of  such  report  and  sale. 

And  it  is  further  adjudged  that,  in  case  the  said  premises  shall  be 
sold  under  this  judgment,  and  shall  not  produce  sufficient  to  satisfy 
the  amount  so  reported  as  being  secured  by  the  said  bond  and  mort- 
gage and  still  remaining  unpaid,  with  interest  and  the  costs  of  this 
action  and  of  such  sale,  the  plaintiff  may,  at  any  time  thereafter,  when 
any  future  instalment  of  principal  or  interest  on  said  bond  and  mort- 
gage shall  become  due,  apply  to  this  court  for  tn  execution  against 

the  said  defendant ,  who  is  personally  liable  for  the  payment  of 

the  debt  secured  by  the  said  mortgage,  for  the  amount  which  shall  then 
be  due,  with  interest  and  the  costs  of  such  application. 

The  following  is  a  description  of  the  mortgaged  premises  herein- 
before mentioned :  [Insert  description.^ 

NO.  33. 

THE  SAME. 

Part  only  being  due.    Premises  to  be  sold  in  separate  parcels. 

[As  in  preceding.  Form  No.  33  to  the  recital  of  the  whole  amount 
secured  by  the  mortgage  and  remaining  unpaid^,  and  that  the  said 
mortgaged  premises  can  be  sold  in  parcels  without  injury  to  the 
interests  of  the*  parties  for  the  reason  that  [insert  reason  as  contained 
in  the  referee's  report^.  Now  on  motion  of  X.  Y.,  attorney  for  the 
plaintiff,  it  is 

Ordered  [continue  as  in  Form  No.  39,  except  that  the  direction  to 
sell  the  mortgaged  premises  should  read~\  that  the  mortgaged  premises 
described  in  the  complaint  herein,  as  hereinafter  described,  or  such 
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part  thereof  as  is  sufficient  to  discharge  the  amount  due  to  the  plaintiff, 
the  expenses  of  the  sale  and  the  costs  of  this  action,  etc. 

[Continue  as  in  Form  No.  29,  except  that  the  direction  to  pay  the 
"amount  due"  should  be  changed  to  a  similar  direction  to~\  pay  to  the 
plaintiff  or  his  attorney  the  balance  of  the  proceeds  of  such  sale  not 
exceeding  the  whole  amount  so  reported  to  be  secured  by  the  said  bond 
and  mortgage  and  still  remaining  unpaid,  together  with  legal  interest, 
etc. 

[The  addition  to  Form  No.  29  immediately  before  the  description, 
should  be  as  follows:^ 

And  it  is  further  adjudged,  that  the  plaintiffs  be  at  liberty  at  any 
time  hereafter,  as  any  instalment  of  principal  or  interest  secured  by 
said  bond  and  mortgage  shall  become  due,  to  apply  to  the  aforesaid 
referee,  who  is  hereby  continued  referee  for  that  purpose,  under  and 
in  pursuance  of  this  judgment,  and  obtain  a  report  as  to  the  amount 
which  shall  then  be  due,  to  the  end  that,  upon  the  coming  in  and  con- 
firmation of  such  report,  a  judgment  may  be  made  for  a  sale  of  the 
residue  of  said  premises  not  sold  under  this  judgment,  to  satisfy  the 
aniount  which  shall  then  be  due,  with  interest,  and  the  costs  of  such 
report  and  sale. 

And  it  is  further  adjudged,  that  in  case  the  said  premises  shall  all 
be  sold  under  this  judgment,  and  shall  not  produce  sufficient  to  satisfy 
the  amount  so  reported  as  being  secured  by  the  said  bond  and  mort- 
gage and  still  remaining  unpaid,  with  interest  and  the  costs  of  this 
action  and  of  such  sale,  the  plaintiff  may,  at  any  time  thereafter, 
when  any  future  instalment  of  principal  or  interest  on  said  bond  and 
mortgage   shall  become  due,   apply  to   this  court  for  an  execution 

against  the  said  defendant  ,  who  is  personally  liable  for  the 

payment  of  the  debt  secured  by  the  said  mortgage,  for  the  amount 
which  shall  then  be  due,  with  interest  and  the  costs  of  such  applica- 
tion. 

The  following  is  a  description  of  the  mortgaged  premises  hereinbe- 
fore mentioned,  and  specifies  the  order  in  which  the  said  several  par- 
cels are  to  be  separately  sold,  to  wit : 

I.  The  lot  or  parcel  to  be  sold  first  is  the  lot  or  parcel  bounded  as 
follows:  [Insert  description.] 

II.  The  lot  or  parcel  to  be  sold  next  or  second  is  the  lot  or  parcel 
bounded  as  follows:  [Insert  description.] 
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NO.  34. 

PROVISION  TO  BE  INSERTED  IN  JUDGMENT  FOR  A  SALE  IN 

SEPARATE  PARCELS  IN  THE  INVERSE  ORDER  OF 

ALIENATION.* 

[Insert  at  the  end  of  the  judgment  immediately  hefore  the  descrip^ 
tion  of  the  property:} 

And  it  is  further  adjudged,  that  the  said  referee  summon  before 
him  all  of  the  parties  who  have  appeared  in  this  action,  and  that  he 
then  take  proof  of  the  order  and  manner  of  alienation  of  the  mort- 
gaged premises,  and  that  if  it  shall  appear  to  the  said  referee  that 
separate  parcels  of  the  said  mortgaged  premises  have  been  conveyed 
or  incumbered  by  the  mortgagor  or  by  those  claiming  under  him  sub- 
sequent to  the  lien  of  the  plaintiff's  mortgage,  the  said  referee  shall 
sell  the  said  mortgaged  premises  in  parcels  in  the  inverse  order  of 
alienation  according  to  the  equitable  rights  of  the  parties,  who  are  sub- 
sequent grantees  or  incumbrancers,  as  such  rights  shall  be  made  to  ap- 
pear to  such  referee. 

NO.  35. 

JUDGMENT  FOR  DEFICIENCY,  WHERE  ONE  OF  THE  DEFEND- 
ANTS HOLDS  THE  POSITION  OF  A  SURETY. 

And  it  is  further  adjudged,  that  if  after  applying  all  moneys  prop- 
erly applicable  thereto,  there  shall  remain  a  deficiency  of  the  amount 
due  to  the  plaintiff  for  principal,  interest,  and  costs,  for  which  under 
the  foregoing  provisions  the  defendant  \_the  principal  debtor'\  shall 
be  personally  liable,  and  if  upon  the  issuing  of  an  execution  against 
the  property  of  the  said  defendant  to  the  sheriff  of  the  county  in  which 
he  resides,  or  of  the  county  where  he  last  resided  in  this  State,  said 
execution  be  returned  unsatisfied  in  whole  or  in  part,  the  defendant 
[the  surety'],  upon  the  return  of  such  execution,  pay  so  much  of  said 
deficiency  and  of  the  interest  thereon,  as  shall  not  have  been  collected 
from  the  said  [principal  deli  tor],  and  that  the  plaintiff  have  execution 
therefor. 

And  it  is  further  adjudged,  that  if  the  said  [surety]  shall  pay  the 
amount  thus  adjudged  against  him  personally,  or  if  the  same  is  col- 
lected out  of  his  property,  he  shall  have  the  benefit  of  this  judgment 
against  the  said  [principal  debtor],  for  the  purpose  of  enabling  him 
to  obtain  remuneration  to  the  same  extent,  with  interest,  but  no  fur- 
ther; either  by  a  new  execution  against  the  property  of  the  said  [prin- 

*  See  §  1019. 
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cipal  debtor],  or  by  bringing  an  action  thereon  as  he  may  think 
proper. 

NO.  36. 
NOTICE  OF  SALE  UNDEE  THE  JUDGMENT. 

[Title  of  the  acUan.] 

In  pursuance  of  a  judgment  of  foreclosure  and  sale,  made  and  en- 
tered in  the  above  entitled  action,  bearing  date  the  day  of 

,  19 — ,  I,  the  undersigned,  the  referee  in  said  Judgment  named 

[or,  the  sheriff  of  the  county  of ],  will  sell  at  public  auction, 

at ,  in  the  city  of ,  on  the day  of ,  19 — , 

at ■  o'clock  in  the noon,  by ,  auctioneer,  the  prem- 
ises directed  by  said  judgment  to  be  sold,  and  therein  described  as 
follows :  [Insert  description.'] 

[Signature  of  Referee  or  Sheriff.] 
X.Y., 

Attorney  for  Plaintiff. 

[Office  and  Postoffice  Address.] 

*  The  following  is  a  diagram  of  the  property  to  be  sold,  its  street 
number  being  . 

[Diagram] 

The  approximate  amount  of  the  lien  or  charge  to  satisfy  which  the 

above  described  property  is  to  be  sold  is dollars,  with  interest 

thereon  from  the day  of ,  19 — ,  together  with  the  costs 

and  allowances  of  the  action  amounting  to dollars,  with  interest 

thereon  from  the day  of 19 — ,  together  with  the  ex- 
penses of  the  sale.  The  approximate  amount  of  taxes,  assessments  and 
water  rates  or  other  liens  which  are  to  be  allowed  to  the  purchaser  out 

of  the  purchase  money,  or  paid  by  the  referee,  is dollars  and 

interest. 

Said  property  will  be  sold  subject  to  a  first  mortgage  for 

dollars,  now  a  lien  thereon  with  interest  from  the  day  of 

,  19 — ,  at per  centum  per  annum;  subject  also  to  any 

state  of  facts  that  an  accurate  survey  would  show,  and  also  to  any 
covenants  and  restrictions,  if,  any,  affecting  said  premises. 

Dated , ,  19—. 

[Signature  of  Referee  or  Sheriff.] 

*  See  Rule  XV,  Special  Term,  FirstDistriet. 


APPEKDIX    OF    FOEMS.  1013 

NO.  37. 

TERMS  OF  SALE. 

[Title  of  the  action.] 

The  premises  described  in  the  annexed  advertisement  of  sale  will 

be  sold  under  the  direction  of ,  referee  [or  the  sherifE  of 

county],  upon  the  following  terms: 

Dated ,  the day  of ,  19 — . 

1st.  Ten  per  cent,  of  the  purchase  money  of  said  premises  will  be  re- 
quired to  be  paid  to  the  said  referee  [or  sheriS]  at  the  time  and 
place  of  sale,  and  for  which  the  referee's  [or  sheriff's]  receipt 
will  be  given. 

3d.     The  residue  of  said  purchase  money  will  be  required  to  be  paid 

to  the  said  referee  [or  sheriff]  at  his  office,  No. street,  in 

the  city  of ,  on  the day  of ,  19 — ,  when  the 

said  referee's  [or  sheriff's]  deed  will  be  ready  for  delivery. 

3d.  The  referee  [or  sheriff]  is  not  required  to  send  any  notice  to  the 
purchaser ;  and  if  he  neglects  to  call  at  the  time  and  place  above 
specified,  to  receive  his  deed,  he  will  be  charged  with  interest 
.thereafter  on  the  whole  amount  of  his  purchase,  unless  the  ref- 
eree [or  sheriff]  shall  deem  it  proper  to  extend  the  time  for  the 
completion  of  said  purchase. 

4th.  All  taxes,  assessments,  and  other  incumbrances,  which  at  the  time 
of  sale  are  liens  or  incumbrances  upon  said  premises,  will  be  al- 
lowed by  the  referee  [or  sheriff]  out  of  the  purchase  money;  pro- 
vided the  purchaser  shall,  previously  to  the  delivery  of  the  deed, 
produce  to  the  referee  [or  sheriff]  proof  of  such  liens  and  dup- 
licate receipts  for  the  payment  thereof. 

5th.  The  purchaser  of  said  premises,  or  any  portion  thereof,  will  at 
the  time  and  place  of  sale,  sign  a  memorandum  of  his  purchase, 
and  pay,  in  addition  to  the  purchase  money,  the  auctioneer's  fee 
of dollars,  for  each  parcel  separately  sold. 

6th.  The  biddings  will  be  kept  open  after  the  property  is  struck 
down,  and  in  case  any  purchaser  shall  fail  to  comply  with  any  of 
the  above  conditions  of  sale,  the  premises  so  struck  down  to  him 
will  be, again  put  up  for  sale  under  the  direction  of  said  referee 
[or  sheriff]  under  these  same  terms  of  sale,  without  application 
to  the  court,  unless  the  plaintiff's  attorney  shall  elect  to  make 
such  application;  and  such  purchaser  will  be  held  liable  for  anv 
deiiciency  there  may  be  between  the  sum  for  which  said  prem- 
ises shall  be  struck  down  upon  the  sale,  and  that  for  which  they 
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may  be  purchased  on  the  resale,  and  also  any  costs  or  expenses 
occurring  on  such  resale. 
7th.   [Where  there  is  a  prior  incumlirance.]     The  said  premises  will 

be  sold  subject,  however,  to  a  mortgage  for  — ^ dollars,  anji 

interest  thereon  from . 

[Signature  of  Referee  or  Sheriff.] 

Memoeandum:  of  Sale. 
I  have  this day  of ,  19 — ,  purchased  the  premises  de- 
scribed in  the  above  annexed  printed  advertisement  of  sale,  for  the 

sum  of dollars,  and  hereby  promise  and  agree  to  comply  with 

the  terms  and  conditions  of  sale  of  said  premises,  as  above  mentioned 
and  set  forth. 

Dated  the day  of ,  19 — . 

M.  N.  [purchaser.] 

Eeceived  from  M.  N".,  the  sum  of dollars,  being  ten  per  cent. 

on  the  amount  bid  by  him  for  property  sold  by  me  under  the  judg- 
ment in  the  above  entitled  action. 

$ . 

Dated  the ■ —  day  of ,  19 — . 

[Signature  of  Referee  or  Sheriff.] 

NO.  38. 
REFEREE'S  REPORT  OF  SALE.  SURPLUS. 

[Title  of  the  action.] 

To  the  — ■■ court  of : 

I,  J.  K.,  the  referee  appointed  by  the  judgment  made  and  entered 

in  this  action  and  bearing  date  the day  of 19 — ,  to  make 

sale  of  the  mortgaged  lands  and  premises  therein  particularly  described, 
do  respectfully  report  as  follows : 

1.     I  caused  due  notice  of  the  sale  of  said  lands  and  premises  on 

the day  of ,  19 — ,  at to  be  given  and  published 

according  to  law  and  the  rules  and  practice  of  this  court,  as  will  more 
fully  appear  by  the  affidavits  hereto  annexed. 

*  2.  At  the  time  and  place  for  which  said  sale  was  noticed  as 
aforesaid,  I  attended  in  person,  and,  agreeably  to  such  notice,  offered 
the  said  mortgaged  lands  and  premises  for  sale  and  sold  the  same  to 
M.  N.  for  the  sum  of ,  that  being  the  highest  sum  bid  for  the 

*  If  the  premises  were  sold  in  parcels  were  sold  and  the  amount 
separate  parcels,  set  out  the  manner      produced  by  each. 

of  the  sale,  the  order  in  which  the 
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same,  and  received  from  the  said  purchaser  in  cash,  ten  per  cent,  of 
said  sum. 

8.     The  title  to  said  premises  was  closed  on  the  day  of 

,  19 — ,  at  which  time  I  made,  executed  and  delivered  to  said 

M.  N.,  a  good  and  sufficient  deed  of  conveyance  of  the  premises  so  sold. 

4.  At  the  time  of  the  delivery  of  said  deed  I  allowed  said  pur- 
chaser, M.  N.,  out  of  the  purchase  price  in  accordance  with  the  direc- 
tions of  said  judgment  the  sum  of ,  being  the  amount  of  taxes, 

assessments  and  water  rates  paid  by  said  purchaser  which  were  liens  on 
said  premises  at  the  time  of  sale  and  for  which  receipted  bills  are 
hereto  annexed. 

5.  At  the  time  of  the  delivery  of  said  deed  I  received  from  the 
said  purchaser  the  balance  of  the  said  purchase  price,  to  wit,  the  sum 
of ,  and  have  disposed  of  the  same  as  follows : 

a.    I  have  retained  for  my  fees  the  sum  of ,  for  which  my 

receipt  is  hereto  annexed. 

I.    I  have  retained  the  sum  of  ,  necessarily  disbursed  by 

me  in  advertising  the  legal  notices  of  said  sale,  for  which  the  receipted 
bill  is  hereto  annexed. 

c.  As  directed  by  said  judgment  I  have  paid  to  the  attorney  for 
the  plaintiff  the  sum  of for  the  costs,  disbursements  and  ad- 
ditional allowance  herein,  with  interest  thereon  from  the day 

of 19 — ,  to  the  date  of  the  closing  of  title,  amounting  in  all 

to  the  sum  of ,  for  which  a  receipt  is  hereto  annexed. 

d.  As  directed  by  the  said  judgment,  I  have  paid  to  the  attorney 
for  the  plaintiff  for  the  sum  due  on  the  bond  and  mortgage  upon  which 
this  action  was  brought,  and  directed  to  be  paid  by  said  judgment,  the 

sum  of  — ,  together  with  interest  thereon  from  the  day 

of 19 — ,  to  the  date  of  the  closing  of  title,  amounting  in  all  to 

the  sum  of ,  for  which  a  receipt  is  hereto  annexed. 

e.  I  have  deposited  the  surplus  of  said  money  remaining  after  the 

foregoing  deductions  and  payments,  being  the  sum  of ,  with 

the of  the ,  to  the  credit  of  this  action,  for  which  he 

has  given  his  receipt,  which  is  hereto  annexed. 

Annexed  hereto,  and  made  a  part  of  this  my  report,  is  a  statement 
showing  the  several  items  aforesaid  and  the  mode  of  computation. 
x\ll  of  which  is  respectfully  submitted. 

Dated  the day  of ,  19—. 

^Signature  of  Referee.] 
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Statement. 

Amount  realized  upon  the  sale ." $. 

Amount  due  on  bond  and  mortgage  as  per  judg- 
ment  .$ 

Interest  thereon  until  date  of  closing 

Plaintiff's  costs  and  allowances 

Interest  thereon    

Allowed  for  taxes 

Eeferee's  fees  

Eeferee's  disbursements    $ $. 


Surplus  deposited  with 


NO.  39. 
THE  SAME.    DEFICIENCY,  AFTER  SALE  TO  PLAINTIFF. 

Continue  as  in  preceding  form  until 

2.  At  the  time  and  place  for  which  said  sale  was  noticed  as  afore- 
said, I  attended  in  person  and,  agreeably  to  such  notice,  offered  the 
said  mortgaged  lands  and  premises  for  sale,  and  sold  the  same  to  A. 

B.,  the  plaintiff  in  this  action,  for  the  sum  of  $ that  being  the 

highest  sum  bid  for  the  same. 

3.  The  title  to  said  premises  was  closed  on  the  day  of 

19 — ,  at  which  time  I  made,  executed  and  delivered  to  said 

A.  B.,  a  good  and  sufficient  deed  of  conveyance  of  the  premises  so  sold. 

4.  At  the  time  of  the  delivery  of  said  deed  I  allowed  said  pur- 
chaser, A.  B.,  out  of  the  purchase  money  in  accordance  with  the  direc- 
tions of  said  judgment  the  sum  of being  the  amount  of  taxes, 

assessments  and  water  rates  paid  by  said  purchaser  which  were  liens 
on  said  premises  at  the  time  of  sale  and  for  which  receipted  bills  are 
hereto  annexed. 

5.  I  further  allowed  to  said  purchaser  the  sum  of  ,  paid 

by  him  on  my  behalf  for  the  expenses  of  advertising  the  legal  notices 
of  sale,  for  which  the  receipted  bill  is  hereto  annexed. 

6.  I  further  allowed  to  said  purchaser  the  sum  of : — ,  paid  by 

him  on  my  behalf  to  0.  P.,  the  auctioneer,  who  under  my  directions, 
conducted  the  sale. 

7.  I  further  allowed  the  said  purchaser  the  sum  of paid  to 

me  for  my  fees  herein,  for  which  my  receipt  is  hereto  annexed. 

8.  I  further  allowed  the  said  purchaser  the  sum  of paid  by 

him  on  my  behalf  to  S.  T.,  the  duly  appointed  guardian  ad  litem  of 
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infant  defendants  in  this  action,  being  the  costs  allowed  to  him  by  the 
said  judgment. 

9.  After  making  such  allowances,  there  remained  due  from  said 

purchaser  the  sum  of  .     I  was  directed  by  said  judgment  to 

pay  to  the  plaintiff  the  sum  of ,  being  the  sum  due  upon  the 

bond  and  mortgage  upon  which  this  action  was  brought,  with  interest 

thereon  from  the day  of 19 — ,  or  so  much  thereof  as 

the  proceeds  of  sale  would  suffice  to  pay,  together  with  the  sum  of 

for  his  costs,  disbursements  and  additional  allowance  herein, 

with  interest  as  aforesaid.     I  find  and  report  that  the  said  sums  with 

legal  interest  thereon  to  the  said  date  of  closing  title  amount  to -. 

Pursuant  to  said  judgment  I  have  allowed  said  A  B.,  the  plaintiff 
herein  and  the  purchaser  of  the  said  premises,  to  offset  said  sum  of 
so  due  to  him  as  aforesaid  against  the  above  m-entioned  bal- 
ance of due  from  him  on  his  bid. 

10.  I  accordingly  find  and  report  that  there  exists  a  deficiency  in 
favor  of  said  A.  B.,  in  the  sum  of . 

11.  The  following  is  a  statement  showing  the  several  items  afore- 
said, and  the  mode  of  computation  of  such  deficiency : 

Amount  due  on  bond  and  mortgage  as  per  judgment $ 

Interest  thereon  at  6%  to   

Costs,  disbursements  and -additional  allowance 

Interest  thereon  at  &%  to  


Amount  of  purchase  price $ 

Allowed  for  taxes   $ 

Eeferee's  fee 

Legal   advertising    

Auctioneer's  fee 

Guardian's   costs    

Balance  due  from  A.  B.  on  his  bid  .  .  $ 

Deficiency  due  to  A.  B $ 

All  of  which  is  respectfully  submitted. 

Dated, ,  the day  of ,  19 — . 

[Signature  of  Referee.] 
State  op  Few  York,  }  gg_ . 

County  of  ,  J 

J.  K.,  being  duly  sworn,  deposes  and  says: 

That  he  is  the  referee  duly  appointed  herein  to  make  the  sale  in  the 
above  entitled  action,  and  the  officer  who  made  such  sale. 

That  the  above  report  of  sale  signed  by  him  is  in  all  respects  true 
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and  correct,  and  said  report  and  statement  annexed  thereto  contain  a 
true,  accurate  and  complete  report  of  the  disposition  of  the  proceeds 
of  such  sale. 
Sworn  to,  etc. 

NO.  40. 
ORDER  CONFIRMING  REPORT  OF  SAIE. 

At  a  Special  Term,  etc. 

Peesent  : — The  Hon.  — -. . 

[Title  of  the  action.] 

Upon  all  the  proceedings  heretofore  had  herein,  upon  the  Eeport 

of  Sale  of  J.  K.,  Esq.,  referee,  made  in  this  action,  dated  on  the 

day  of ,  19 — ,  and  filed  in  the  office  of  the  clerk  of  this  court  on 

the  —  day  of  19 — ,  and  upon  proof  that  due  notice  of 

filing  of  said  report  has  been  given  to  the  respective  parties  entitled 
thereto,  and  that  no  exceptions  to  said  report  have  been  filed,  and  that 
the  time  for  so  doing  has  expired,  now,  on  motion  of  X.  Y.,  attorney 
for  the  plaintiff,  it  is 

Oedeeed  and  adjudged,  that  the  said  report  of  the  said  J.  K.,  ref- 
eree, be  absolute,  and  that  it  be  and  the  same  hereby  is  in  all  respects 
confirmed.     And  it  is  further 

Oedeeed  and  adjudged,  that  the  plaintiff  recover  of  the  defend- 
ant, C.  D.,  the  sum  of  dollars,  the  deficiency  shown  by  the 

said  report,  with  interest  thereon,  from  the  day  of  , 

19 — ,  and  that  the  clerk  of  this  court  docket  judgment  therefor 
against  said  defendant  and  in  favor  of  the  plaintiff,  and  that  the 
plaintiff  have  execution  therefor. 


[Enter.] 


NO.  41. 
REFEREE'S  DEED. 


THIS  HSTDENTUEE,  made  the day  of in  the  year 

one  thousand  nine  hundred  and  ,  between  J.  K.,  residing  at 

,  a  referee  duly  appointed  as  hereinafter  mentioned,  of  the  first 

part,  and  M.  N".,  residing  at ,  of  the  second  part. 

Whbeeas,  at  a term  of  the court,  held  in  and  for 

the  county  of  at  on  the  day  of  one 

thousand  nine  hundred  and ,  it  was  among  other  things  ordered 

and  adjudged  by  the  said  court,  in  a  certain  action  then  pending  in  the 
said  court  between  [Oive  full  title  of  action,  naming  all  parties]  de- 
fendants. 
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That  all  and  singular  the  mortgaged  premises  mentioned  in  the  com- 
plaint in  said  action,  and  in  the  judgment  described,  or  so  much 
thereof  as  might  be  sufficient  to  raise  the  amount  due  to  the  plaintiff 
for  principal,  interest  and  costs  in  said  action,  and  which  might  be 
sold  separately  without  material  injury  to  the  parties  interested,  be 
sold  at  auction  according  to  the  -course  and  practice  of  said  court,  by 
or  under  the  direction  of  said  party  of  the  first  part  as  referee  thereby 
duly  appointed  for  that  purpose;  that  the  said  sale  be  made  in  the 

county  of ,  at ;  that  the  said  referee  give  public  notice 

of  the  time  and  place  of  such  sale,  according  to  the  course  and  practice 
of  said  court,  and  that  any  of  the  parties  to  said  action  might  become 
a  purchaser  or  purchasers  on  such  sale ;  that  the  referee  execute  to  the 
purchaser  or  purchasers  of  the  said  mortgaged  premises,  or  such  part 
or  parts  thereof  as  should  be  sold,  a  good  and  sufficient  deed  or  deeds 
of  conveyance  for  the  same : 

And  whereas,  the  said  referee,  in  pursuance  of  the  said  judgment 

of  the  said  court,  did  on  the day  of one  thousand  nine 

hundred  and  ,  sell  at  public  auction  in  County,  at 

,  the  premises  in  the  said  judgment  mentioned,  due  notice  of 

the  time  and  place  of  such  sale  being  first  given,  agreeably  to  the  said 
judgment :  at  which  sale  the  premises  hereinafter  described  were  struck 

off  to  the  said  M.  N.,  party  of  the  second  part, for  the  sum  of 

dollars,  that  being  the  highest  sum  bidden  for  the  same. 

Now  THIS  INDENTURE  WITNESSETH,  That  the  Said  referee,  the 
party  of  the  first  part  to  these  presents  in  order  to  carry  into  effect 
the  sale  so  made  by  him  as  aforesaid,  in  pursuance  of  the  judgment 
of  the  said  court,  and  in  conformity  to  the  statute  in  such  cases  made 
and  provided,  and  also  in  consideration  of  the  premises,  and  of  the  said 
sum  of  money  so  bidden  as  aforesaid,  being  first  duly  paid  by  the  said 
party  of  the  second  part,  the  receipt  whereof  is  hereby  acknowledged, 
hath  bargained  and  sold,  and  by  these  presents  doth  grant  and  convey 
unto  the  said  party  of  the  second  part,  all  {^Insert  description.'] 

To  HAVE  AND  TO  HOLD  all  and  singular  the  premises  above  men- 
tioned and  described,  and  hereby  conveyed,  or  intended  so  to  be,  unto 

the  said  party  of  the  second  part and  assigns,  to their 

own  proper  use,  benefit  and  behoof  forever . 

In  witness  whereof,  the  said referee  as  aforesaid,  hath 

hereunto  set  his  hand  and  seal,  the  day  and  year  first  above  written. 

Sealed  and  delivered  in  the  presence  of . 
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NO.  42. 
EEftUEST  TO  DOCKET  JUDGMENT  FOR  DEFICIENCY. 

[Title  of  the  action.] 

SiK :  Please  docket  a  judgment  in  your  office  in  favor  of  A.  B.,  the 
above  named  plaintiff,  and  against  the  defendants  C.  T>.,  E.  F.,  and 

I.  K.,  for  the  sum  of dollars  and cents,  and  interest 

thereon  from  the day  of ,  19 — ,  for  deficiency. 

Judgment  of  foreclosure  and  sale  filed  in  your  ofiice  on  the 

day  of ,  19 — . 

Eeport  of  sale  of  — • ,  Esq.,  the  referee  named  in  said  judg- 
ment filed  in  your  ofiice  on  the day  of ,  19 — . 

Order  confirming  the  said  report  entered  in  your  office  on  the 

day  of ,  19 — . 


Dated,  etc. 


T.  E.  S.,  Esq.,  Clerk  of County. 


X.  Y., 

Plaintiff's  Attorney. 


NO.  43. 
EXECUTION  FOR  DEFICIENCY. 

The  People  of  the  State  of  New  York  to  the  Sheriff  of  the  County 
of ,  Greeting : 

"Wheeeas,  by  a  certain  Judgment  made  in  the court,  and  en- 
tered in  the  office  of  the  clerk  of  the  county  of ,  dated  on  the 

day  of ,  19 — ,  in  a  certain  action  where  A.  B.  is  plain- 
tiff, and  C.  D.,  E.  E.,  I.  K.,  and  others  are  defendants,  it  was  among 
other  things  ordered  and  adjudged  that  the  mortgaged  premises  de- 
scribed in  said  judgment  should  be  sold  by  and  under  the  direction 

of ,  Esq.,  as  referee  [or,  the  sheriff  of  the  county  of ], 

that  said  referee  [or  sheriff]  should,  out  of  the  proceeds  of  said  sale, 
retain  the  costs  and  expenses  of  said  sale,  and  pay  the  costs  and  al- 
lowances of  the  plaintiff  and  the  amount  reported  due  to  the  plaintiff 
for  principal  and  interest,  or  so  much  thereof  as  the  purchase  money 
of  the  mortgaged  premises  would  pay  of  the  same;  and  that  if  the 
moneys  arising  from  said  sale  should  be  insufficient  to  pay  the  amount 
so  reported  due  to  the  plaintiff,  with  the  interest  and  costs  as  afore- 
said, the  said  referee  [or  sheriff]  should  specify  the  amount  of  such 
deficiency  in  his  report  of  sale,  and  that  the  defendants  C.  D.,  E.  P., 
and  I.  K.,  should  pay  the  same  to  the  plaintiff. 
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And  whereas,  the  said  referee  has  duly  filed  his  report  of  sale  in 
the  office  of  the  clerk  of  — — — ■  county,  from  which  it  appears  that  the 
money  arising  from  said  sale  was  insufficient  to  pay  the  amount  so  re- 
ported due  to  the  plaintiff,  with  interest  and  costs  as  aforesaid,  and 

that  the  amount  of  such  deficiency  is  the  sum  of dollars,  and 

interest  thereon  from  the day  of ,  19 — ,  and  the  report 

of  said  referee  having  been  duly  confirmed. 

And  whereas,  a  judgment  for  said  deficiency  in  favor  of  A.  B., 
the  said  plaintiff,  and  against  the  said  defendants  C.  D.,  B.  P.,  and  I. 

K.,  for  the  sum  of  dollars  and  cents,  and  interest 

thereon  from  the day  of ,  19 — ,  was  on  the day 

of ,  19 — ,  duly  docketed  in  the  office  of  the  clerk  of  the  county 

of. — ,  and  the  said  sum  of dollars  and cents,  and 

interest  thereon  from  the  day  of  ,  19 — ,  is  now  ac- 
tually due  thereon. 

Therefore  we  command  you,  that  you  satisfy  the  said  judgment 
out  of  the  personal  property  of  the  said  judgment  debtors  within  your 
county;  or,  if  sufficient  personal  property  cannot  be  found,  then  out 
of  the  real  property  in  your  county  belonging  to  such  judgment  debtors 
on  the  day  when  the  said  judgment  was  so  docketed  in  your  county,  or 
at  any  time  thereafter,  in  whose  hands  soever  the  same  -may  be,  and 
return  this  execution  within  sixty  days  after  its  receipt  by  you,  to  the 
clerk  of  the  county  of . 

Witness,  the  Hon.  ,  a  justice  of  said court,  at  the 

court  house  in  the  city  of ,  the day  of ,  19 — . 

X.  Y., 

Plaintiff's  Attorney. 
Office  and  P.  0.  Address, 


NO.  44. 
AFFIDAVIT  ON  WHICH  TO  APPLY  FOR  A  RECEIVER  OF  RENTS. 

[^Title  of  the  action.] 

State  of  New  York,  |^g_. 

County  of  ,  J 

A.  B.,  being  duly  sworn  deposes  and  says: 

I.  That  he  is  the  plaintiff  in  this  action. 

II.  That  this  action  is  brought  to  foreclose  a  mortgage  dated  the 
(jay  of ,  19 — ,  made  and  executed  by  C.  D.  to  B.  P.,  to 


secure  a  bond  made  and  executed  by  the  said  C.  D.  to  the  said  E.  P., 
conditioned  for  the  payment  of dollars  on  the day  of 
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19 — ,  with  interest  at  the  rate  of per  centum  per  an- 


num, payable  semi-annually  on  the days  of and  ■ 

in  each  year. 

III.  A  copy  of  the  complaint  herein,  to  which  reference  is  hereby 
prayed  for  a  full  statement  of  the  plaintiff's  cause  of  action,  is  hereto 
annexed,  marked  Exhibit  "A." 

IV.  That  the  said  mortgage  is  a  second  mortgage,  and  is  inferior 

as  a  lien  to  a  mortgage  for  dollars  upon  the  same  premises, 

held  by ,  upon  which  there  is  now  unpaid  and  owing,  interest 

from . 

V.  That  there  are  unpaid  taxes  and  assessments  on  said  premises, 

amounting  at  this  date  to  the  sum  of  about dollars,  as  nearly 

as  can  be  ascertained  by  deponent,  being  as  follows:  tax  for  the  year 
19 — , dollars,  and  interest  thereon,  and  an  assessment  for  pav- 
ing   street, dollars,  and  interest  thereon. 

VI.  That  the  whole  amount  of  the  incumbrances  on  said  property, 
including  the  plaintiff's  claims  and  the  said  prior  mortgage  and  the 
costs  and  expenses  of  this  action  and  of  a  sale,  will  amount  to  the 
sum  of  about dollars. 

VII.  That  the  said  mortgaged  premises  are  an  inadequate  and  in- 
sufficient security  for  the  plaintiff's  demand,  and  that  they  are  not 

worth  more  than  the  sum  of  dollars,  as  deponent  believes. 

That  the  grounds  of  deponent's  belief  are  [set  out  fully  the  reasons  for 
fixing  the  value  of  the  property  at  the  sum  namedl. 

VIII.  That  the  defendant, ,  is  the  only  person  who  is  per- 
sonally obligated  for  the  payment  to  the  plaintiff  of  the  said  mortgage 
debt,  and  that  the  said  defendant  is  entirely  irresponsible  and  insol- 
vent. [State  reason  for  believing  this  to  he  so,  thus:~\  That  there  are 
judgments  against  said  defendant  which  are  unsatisfied  of  record,  and 

that  the  defendants and are  holders  and  owners  of  such 

judgments,  and  were  made  parties  to  this  action  for  that  reason. 

IX.  That  said  mortgaged  premises  are  rented  to  the  defendant 

[or  to  one ]  at  the  price,  as  deponent  is  informed  and 

believes,  of  dollars  per  month,  and  that  the  said  defendant 

[mortgagor]  is  collecting  and  receivmg  such  rents. 

X.  On  information  and  belief  that  the  rents  of  the  said  mortgaged 

premises  are  being  collected  by  or  on  behalf  of  the  defendant , 

and  that  said  rents  are  not  being  applied  to  the  reduction  of  the 
charges  against  the  mortgaged  premises. 

XI.  As  more  fully  appears  from  said  complaint  hereto  annexed 
marked  Exhibit  "A,"  the  mortgage  held  by  the  deponent  assigns  the 
rents  and  profits  of  the  mortgaged  premises  to  the  mortgagee  in  the 
event  of  default  being  made  in  the  payment  of  the  principal  sum 
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thereby  secured,  or  the  interest  accruing  thereon  at  the  respective  times 
therein  specified  for  the  payment  thereof,  and  further  provides  that  in 
the  event  of  any  such  default  the  mortgagee  shall  be  at  liberty,  upon 
proceedings  being  commenced  for  the  foreclosure  of  said  mortgage,  to 
apply  for  the  appointment  of  a  receiver  of  the  rents  and  profits  with- 
out notice,  and  shall  be  entitled  to  the  ajppointment  of  such  receiver 
without  consideration  of  the  value  of  the  mortgaged  premises  or  the 
solvency  of  any  person  or  persons  liable  for  the  payment  of  such 
amount. 

Ajsr  OEDER  IS  THEREFORE  REQUESTED  by  reason  of  the  circumstances 
aforesaid,  appointing  a  receiver  of  the  rents  and  profits  of  the  mort- 
gaged premises  pending  this  action,  with  the  usual  powers  and  duties 
of  receivers  in  such  cases. 

That  no  other  or  previous  application  has  been  made  for  this  or  any 
similar  relief. 

Sworn,  etc.  A.  B. 

NO.  45. 
ORDER  APPOINTING  A  RECEIVER  OF  RENTS, 

At  a  Special  Term,  etc. 
[Title  of  the  action.] 

On  the  summons  and  duly  verified  complaint  herein  filed  in  the 

office  of  the  clerk  of  the  county  of  ,  on  the  day  of 

,  19 — ,  and  on  reading  and  filing  the  annexed  affidavits  of  A.  B., 

sworn  to  the day  of ,  19 — ,  together  with  the  notice  of 

this  motion  with  due  proof  of  service  thereof,  after  hearing  X.  Y., 
attorney  for  the  plaintiff  in  support  of  the  motion,  and  Z.  W.,  attor- 
ney for  the  defendant ,  in  opposition  thereto,  and  upon  motion 

of  X.  Y.,  it  is 

Ordered,  that  M.  N.,  Esq.,  of ,  be  and  he  hereby  is  appointed 

with  the  usual  powers  and  directions,  receiver  for  the  benefit  of  the 
plaintiff  of  all  the  rents  and  profits  now  due  and  unpaid,  or  to  become 
due  during  the  pendency  of  this  action,  and  issuing  out  of  the  mort- 
gaged premises  mentioned  in  the  complaint  and  known  as .—  in 

and  bounded  and  described  as  follows:  [Insert  description} 

with  the  appurtenances  and  all  the  estate  and  rights  of  the  mort- 
gagor in  and  to  the  said  premises;  and  it  is  further 

Ordered,  that  before  entering  upon  his  duties,  said  receiver  execute 
to  the  People  of  this  State,  and  file  with  the  clerk  of  this  court,  a  bond 
with  sufficient  sureties,  to  be  approved  by  a  judge  of  this  court,  in  the 

penal  sum  of dollars  conditioned  for  the  faithful  performance 

of  his  duties  as  such  receiver ;  and  it  is  further 
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Ordered,  that  said  receiver  be  and  hereby  is  directed  to  demand, 
collect  and  receive  from  the  tenant  or  tenants  in  possession  of  said 
premises,  or  other  persons  liable  therefor,  all  the  rents  thereof  now 
due  and  unpaid  or  hereafter  to  become  due;  and  that  said  receiver 
be  and  hereby  is  authorized  to  institute  and  carry  on  all  legal  proceed- 
ings necessary  for  the  protection  of  said  premises  or  to  recover  pos- 
session of  the  whole,  or  any  part  thereof,  and  to  institute  and  prosecute 
suits  for  the  collection  of  rents  now  due  or  hereafter  to  become  due, 
and  summary  proceedings  for  the  removal  of  any  tenant  or.  tenants,  or 
other  persons  therefrom;  and  it  is  further 

Ordered,  that  said  receiver  be  and  hereby  is  authorized,  from  time 
to  time,  to  rent  or  lease,  for  terms  not  exceeding  one  year,  any  part 
of  said  premises;  to  keep  said  premises  insured  against  loss  or  dam- 
age by  fire,  and  in  repair ;  to  pay  the  taxes,  assessments  and  water  rates 
thereon;  [to  comply  with  all  requirements  of  any  Municipal  Depart- 
ment or  other  authority  of  the  City  of  New  York ;]  and  to  employ  an 
agent  to  rent  and  collect  the  rents  of  said  premises  and  to  pay  the 
reasonable  value  of  such  agent's  services  out  of  the  rents  received ;  and 
it  is  further 

Ordered,  that  the  tenants,  or  other  persons  in  possession  of  said 
premises,  attorn  to  said  receiver,  and  pay  over  to  said  receiver  all 
rents  of  such  premises  now  due  and  unpaid,  or  that  may  hereafter  be- 
come due;  and  that  the  defendants  be  enjoined  and  restrained  from 
collecting  the  rents  of  said  premises,  and  from  interfering  in  any  man- 
ner with  the  property  or  its  possession;  and  that  all  tenants  of  the 
premises,  and  other  persons  liable  for  the  rents,  be  and  hereby  are 
enjoined  and  restrained  from  paying  any  rent  for  such  premises  to  the 
defendants,  their  agents,  servants  or  attorneys;  and  it  is  .further 

Ordered,  that  all  persons  now  or  hereafter  in  possession  of  said 
premises,  or  any  part  thereof,  and  not  holding  such  possession  under 
valid  and  existing  leases  or  tenancies  do  forthwith  surrender  such 
possession  to  said  receiver;  and  it  is  further 

Ordered,  that  said  receiver  after  paying  the  expenses  of  the  man- 
agement and  care  of  the  said  premises  as  above  provided,  retain  the 
balance  of  the  moneys  which  may  come  into  his  hands  until  the  sale 
of  the  said  premises  under  the  judgment  to  be  entered  in  this  action ; 
and  that  he  then,  after  deducting  his  proper  fees  and  disbursements 
therefrom,  apply  the  said  moneys  to  the  payment  of  any  deficiency 
there  may  be  in  the  amount  directed  to  be  paid  to  the  plaintiff  by  said 
judgment ;  and  in  case  there  is  no  such  deficiencj',  that  he  retain  the 
said  moneys  in  his  hands  until  the  further  order  of  this  court ;  and  it 
it  is  further 

Ordered,  that  the  said  receiver,  or  any  party  hereto,  may  at  any 
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time,  on  proper  notice  to  all  parties  who  may  have  appeared  in  this 
action,  apply  to  this  court  for  further  or  other  instructions  or  powers 
necessary  to  enable  said  receiver  properly  to  fulfill  his  duties. 

Enter, 

NO.  46. 
BOND  OF  RECEIVER. 

ITitle  of  the  action.] 

Know  all  men  by  these  presents,  that  we,  M.  K.,  of  the  city  of 
-,  and  P.  E.  and  R.  S.,  of  the  same  place,  are  held  and  firmly 


bound  unto  the  people  of  the  State  of  New  York,  in  the  s.  m  of  - 
dollars  to  be  paid  to  the  said  people  of  the  State  of  Few  York;  for 
which  payment  well  and  truly  to  be  made,  we  bind  ourselves,  our  heirs, 
executors,  and  administrators,  jointly  and  severally,  firmly  by  these 

presents.     Sealed  with  our  seals;  dated  the  day  of  , 

19—. 

Whereas,  by  an  order  of  the  court,  entered  in  the  above  entitled 

action,  on  the day  of ,  19 — ,  the  above  bounden  M.  N. 

was  appointed  receiver  of  the  rents  and  profits  of  the  mortgaged  prem- 
ises described  in  the  complaint. 

Now  the  condition  of  this  obligation  is  such,  that  if  the  above 
bounden  M.  N.  shall,  according  to  the  rules  and  practice  of  the  court, 
duly  file  his  inventory,  and  annually,  or  oftener  if  thereunto  required, 
duly  account  for  what  he  shall  receive  or  be  in  charge  as  receiver  in  the 
said  action,  and  apply  what  he  shall  receive  or  have  in  charge,  as  he 
may  from  time  to  time  be  directed  by  the  court ;,  and  if  he  shall  faith- 
fully perform  his  duties  as  such  receiver,  in  all  things  according  to 
the  true  intent  and  meaning  of  the  aforesaid  order,  then  this  obliga- 
tion to  be  void,  otherwise  to  remain  in  full  force. 
Sealed  and  delivered  [Signatures  and  seals.] 

in  the  presence  of 


State  of  New  York,  L^  . 

County  of  , ) 

P.  E.  and  E.  S.  being  severally  and  duly  sworn,  each  for  himself  says, 
that  he  is  a  householder  [or  freeholder]  in  this  State,  and  is  worth 

dollars  [double  the  amount  of  the  penalty  of  the  bond]  over 

and  above  his  debts  and  liabilities,  and  property  exempt  by  law  from 
execution. 

Sworn,  etc.  [Signatures.] 
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State  of  Few  Yoek,  |^  . 

County  of  ,  j 

On  the  day  of  ,  19 — ,  before  me  personally  came 

M.  N.,  P.  E.,  and  E.  S.,  to  me  known  to  be  the  individuals  described 
in,  and  who  executed  the  foregoing  instrument  and  severally  acknowl- 
edged to  me  that  they  executed  the  same.  , 


Indorsed.    Approved. 

[Signature  of  Justice.] 


[Signature  of  officer.'] 


NO.  47. 
NOTICE  OF  MOTION  TO  DISCHARGE  RECEIVER. 

[Title  of  the  action.] 

Sir:     Please  take  notice  that  upon  the  petition  of  M.  N".,  duly 

verified  the day  of ,  19 — ,  and  the  account  and  vouchers 

of  M.  ISr.,  receiver  herein,  both  hereto  annexed,  to  be  submitted  here- 
with, the  judgment  roll  filed  herein  on  the day  of ,  19 — , 

and  the  referee's  report  of  sale  filed  herein  on  the  day  of 

,  19 — ,  and  upon  all  the  proceedings  heretofore  had  herein,  I 

shall  move  this  court  at  a  Special  Term,  ,  to  be  held  at 

in  ,  on  the  day  of  ,  19 — -,  at  

o'clock  in  the  forenoon  of  that  day,  or  as  soon  thereafter  as  counsel  can 
be  heard,  for  an  order  approving,  settling  and  allowing  the  account 

filed  herein,  cancelling  the  bond  of  said  receiver,  and  directing 

the  clerk  of  the  said  court  to  so  mark  the  same,  and  directing  that  the 

said  receiver  retain  the  sum  of  dollars  as  his  commissions 

(herein  and  pay  the  balance  of  moneys  in  his  hands  to  A.  B.,  the  plain- 
tiff herein,  or  his  attorney  on  account  of  the  deficiency  judgment  to 
be  entered  herein  and  for  such  other  and  further  relief  as  may  be  just 
and  equitable. 

Dated, ,  the day  of ,  19 — . 

Yours,  etc. 

0.  P., 
Attorney  for  Petitioner, 
Office  and  P.  0.  Address, 


To 


Attorney  for  Plaintiff. 
Owner  of  the  Equity. 
Attorney  for  Surety. 
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NO.  48. 
PETITION  OF  RECEIVER  TO  ACCOUNT  AND  BE  DISCHARGED. 

\_Title  of  the  action.] 

To   THE  COURT   OF   THE  :  ' 

The  petition  of  M.  N.  respectfully  shows  to  the  court : 

I.  That  on  or  about  the day  of ,  19 — ,  an  order  was 

duly  made  and  entered  herein  appointing  your  petitioner  receiver  of 
the  rents,  issues  and  profits  of  the  mortgaged  premises  described  in  the 
complaint  herein,  with  the  usual  powers  of  such  receiver. 

II.  That  on  or  about  the  said day  of ,  19 — ,  your 

petitioner  together  with  P.  E.  and  E.  S.  as  his  sureties,  entered  into 
a  bond  to  the  People  of  the  State  of  New  York  in  the  penal  sum  of 

dollars  conditioned  for  the  faithful  discharge  of  his  duties  as 

such  receiver,  which  bond  was  duly  approved  by  the  court  and  filed  in 

the  office  of  the  clerk  of  the  county  of ,  on  said day  of 

,  19 — ;  and  your  petitioner  thereupon  entered  upon  the  per- 
formance of  his  duties  as  such  receiver. 

III.  That  your  petitioner  has  since  then  performed  the  duties  of  ■ 
his  office  and  executed  all  the  trusts  of  the  same  so  far  as  he  has  been 
able  so  to  do,  and  has  collected  all  the  rents  from  the  tenants  of  said 

premises,  so  far  as  possible  up  to  the  day  of  ,  19 — , 

when  he  surrendered  possession  of  the  said  premises  to  A.  B.,  the  pur- 
chaser of  the  premises  on  the  foreclosure  sale. 

IV.  That  annexed  hereto  is  a  statement  of  the  accounts  of  your 
petitioner  as  such  receiver,  together  with  the  vouchers  for  all  disburse- 
ments made  by  him,  showing  a  balance  on  hand  of dollars. 

V.  That  no  suits  or  legal  proceedings  in  respect  to  this  receivership 
are  now  pending  to  the  knowledge  of  your  petitioner,  nor  does  any  duty 
remain  to  be  performed  by  him,  except  to  have  his  accounts  herein 
finally  settled. 

VI.  Upon  information  and  belief  that  the  owner  of  the  equity  in 
the  mortgaged  premises  was  E.  P.,  who  resides  at in . 

VII.  Upon  information  and  belief  that  none  of  the  defendants 
have  appeared  herein. 

VIII.  Upon  information  and  belief  that  on  or  about  the  

^ay  of ,  19 — ,  the  mortgaged  premises  herein  were  sold  at  pub- 
lic auction  to  A.  B.,  the  plaintiff  herein,  and  that  on  or  about  the 

day  of  ,  191 — ,  the  referee's  report  of  sale  was  filed 

herein  showing  a  deficiency  of dollars. 

Whereeore,  your  petitioner  prays  that  this  court  may  approve, 
settle  and  allow  his  account  as  such  receiver,  as  set  forth  in  said  state- 
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ment  hereto  annexed,  and  that  an  order  may  be  granted  allowing  your 
petitioner  the  sum  of dollars  as  his  commissions  for  the  per- 
formance of  said  duties,  and  directing  that  any  moneys  then  remain- 
ing in  his  hands  be  paid  to  A.  B.,  the  plaintiff  herein  or  to  his  attor- 
ney on  account  of  the  deficiency  herein,  and  further  directing  that  your 
petitioner  be  relieved  and  discharged  as  such  receiver,  and  ordering 
his  bond  to  be  cancelled,  and  for  such  other  and  further  order  as  may 
be  just  and  equitable. 

Dated, ,  the day  of ,  19 — . 

M.  ]sr., 

0.  E.,  Petitioner. 

Attorney  for  Petitioner, 
Office  and  P.  0.  Address, 


{^Verification  in  usual  form.] 

NO.  49. 
ACCOUNT  OF  RECEIVER. 

[Title  of  the  action.] 

To  THE  COURT  OP  : 

I,  M.  N.,  of ,  do  hereby  render  the  following  account  of  my 

proceedings  as  receiver  of  the  rents,  issues  and  profits  of  the  premises  ' 
described  in  the  complaint  herein,  which  are  known  and  designated 
as  N"o. . 

I  was  duly  appointed  as  such  receiver  with  the  usual  powers  by  an 
order  made  and  entered  herein  on  the day  of ,  19 — . 

I  filed  my  bond,  duly  approved,  with  K.  P.  and  E.  S.,  sureties,  in 

the  office  of  the  clerk  of  the  county  of ,  on  the day  of 

,  19 — ,  and  thereupon  entered  upon  the  performance  of  my 

duties  as  such  receiver. 

On  the day  of ,  19 — ,  I  took  possession  of  the  mort- 
gaged premises,  which  I  found  to  be  [Insert  character  and  condition 
of  premises.] 

I  appointed  an  agent  for  the  collection  of  the  rents  of  said  premises 
under  the  power  vested  in  me  by  the  said  order  of  appointment,  and  in 
the  following  statement  of  my  account  I  have  credited  myself  with 
the  reasonable  value  of  the  service  of  the  said  agent. 

One  J.  K.,  a  tenant  on  the  said  premises  refused  to  attorn  to  me 
(or  having  attorned  to  me,  refused  to  pay  the  sum  of  dol- 
lars rent),  and  I  was  forced  to  dispossess  the  said  tenant. 
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I  found  a  certain  portion  of  the  said  premises,  to  wit, ,  in  a 

neglected  condition  and  in  exceedingly  bad  repair  and  before  it  was 
possible  for  me  to  procure  a  tenant  for  the  said  premises,  I  was  forced 
to  and  did  make  certain  expenditures  for  repairs,  which  are  herein- 
after set  forth. 

On  the  day  of  ,  19 — ,  the  final  judgment  of  fore- 
closure and  sale  was  duly  made  and  entered  herein,  and  pursuant 
thereto  the  mortgaged  premises  were  duly  sold  at  auction  on  the 

day  of ,  19 — ,  and  a  deed  of  the  referee  to  A.  B.,  the 

purchaser,  at  said  auction  sale,  was  dated  on  the  day  of 

,  19 — ,  and  the  referee's  report  of  sale  was  filed  in  the  office 

of  the  clerk  of  the  county  of ,  on  the ■ —  day  of , 

19—. 

I  surrendered  possession  of  said  premises  to  said  A.  B.,  on  the 
day  of ,  19 — ,  and  the  active  duties  of  my  receivership 


thereupon  terminated. 

In  his  report  of  sale  herein  filed  as  aforesaid,  the  referee  reports  a 
deficiency  of dollars. 

Schedule  A  hereto  annexed  contains  a  full,  correct,  and  true  state- 
ment of  all  moneys  received  and  collected  by  me  or  my  agent. 

Schedule  B,  hereto  annexed,  contains  a  full,  correct,  and  true  state- 
ment of  all  moneys  expended  by  me  for  my  bond,  filing  fees,  etc. 

All  the  receipts,  statements  and  vouchers  hereto  annexed,  form  a 
.part  of  this  account. 

I  charge  myself  as  follows: 

Gross  receipts  as  shown  by  Schedule  A $ 

I  credit  myself  as  follows: 
Total  expenditures  as  shown  by  Schedules  B  and  C ....  $ 


Leaving  a  balance  of  $ 

which  consists  of  cash  in  the Bank,  to  be  distributed,  subject, 

however,  to  the  deduction  of  the  amount  of  my  commissions. 

The  said  schedules  which  are  signed  by  me  are  part  of  this  ac- 
count. 

Receiver. 

[Insert  schedules.'] 

State  of  New  York,  \^g  . 

County  of  ,  S 

y^_  ]^^  of ,  the  receiver  of  the  rents,  issues  and  profits  of  the 

mortgaged  premises  described  in  the  complaint  in  this  action,  being 
duly  sworn,  says : 
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I.  That  the  foregoing  account  contains,  according  to  the  best  of 
this  deponent's  knowledge  and  belief,  a  full  and  true  account  of  all 
his  proceedings  as  receiver  of  the  rents,  issues,  and  profits  of  said 
premises  from  the  day  of  ,  19 — ,  to  the  day 

•  of ,  19 — ,  at  the  time  his  receivership  ceased ;  that  it  contains  a 

true  and  full  account  of  all  moneys  which  have  been  received  by  this 
deponent  or  any  other  person  by  his  order  or  for  his  use ;  that  he  has 
been  charged  therein  for  all  moneys  received  by  him  for  which  he  is 
legally  accountable ;  and  that  the  moneys  stated  in  said  account  as  col- 
lected were  all  that  were  collectible,  according  to  the  best  of  his  knowl- 
edge, information  and  belief. 

II.  That  the  several  sums  mentioned  in  the  said  foregoing  account 
to  have  been  paid  or  allowed  were  actually  paid  or  allowed  by  this  de- 
ponent for,  or  on  account  of  his  receivership,  and  for  the  several  pur- 
poses therein  mentioned,  according  to  the  best  of  his  knowledge  and 
belief. 

III.  That  the  sums  charged  in  the  said  account  for  which  no 
vouchers  or  other  evidence  of  payment  have  been  produced,  or  for 
which  he  may  not  be  able  to  produce  vouchers  or  other  evidence  of 
payment,  have  been  disbursed  by  him  as  charged. 

IV.  That  deponent  does  not  know  of  any  error  or  omission  in  the 
said  foregoing  account  to  the  prejudice  of  any  of  the  parties  or  other 
persons  interested  in  the  funds  or  in  the  cause. 

Sworn  to  before  me  this 

day  of ,  19 — . 

NO.  50. 
ORDER  DISCHARGING  RECEIVER. 

At  a  Special  Term,  etc. 

[Title  of  the  action-.'] 

Upon  reading  and  filing  the  petition  of  Q.  E.,  duly  verified  the 

day  of ,  19 — ,  and  the  account  and  vouchers  of  the  said 

Q.  E.,  as  receiver,  submitted  therewith,  and  upon  the  judgment  roll 

in  this  action  filed  in  the  office  of  the  clerk  of  the  county  of , 

on  the day  of ,  19 — ,  and  upon  the  referee's  report  of 

sale  duly  filed  in  the  office  of  the  said  clerk  on  the  day  of 

,  19 — ,  and  upon  due  notice  of  motion  with  proof  of  due  serv- 
ice thereof, 

Now,  on  motion  of  S.  T.,  attorney  for  the  petitioner,  it  is 
Ordered,  that  the  accounts  of  the  receiver  submitted  herewith  be. 
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and  they  hereby  are,  in  all  respects  approved,  settled  and  allowed  as 
filed,  and  it  is  further 

Ordered,  that  said  receiver  retain  the  sum  of dollars  as  his 

commissions  herein,  and  pay  the  balance,  to  wit :  the  sum  of 

dollars,  to  the  plaintiil  herein,  or  to  his  attorney,  on  account  of  the 
deficiency  judgment  to  be  entered  herein,  as  shown  by  the  referee's 
report. 

Enter, 

NO.  51. 
AFFIDAVIT  ON  APPLICATION  FOR  OEDER  FOR  POSSESSION.* 

[Title  of  the  action.'] 
State  of  New  York, 


-;!• 


>SS 

County  of 

M.  N.,  being  duly  sworn,  says  that  this  action  was  brought  for  the 
foreclosure  of  a  mortgage  on  certain  real  estate  in  the  county  of 

;  that  judgment  of  foreclosure  and  sale  was  entered  herein 

on  the  day  of  ,  19 — •,  ,  Esq.,  of  the  city  of 

,  counselor  at  law,  being  therein  appointed  the  referee  to  sell, 

and  said  judgment  containing  the  usual  provision  that  the  purchaser 
be  let  into  possession  on  the  production  of  the  referee's  deed;  that 
due  notice  of  said  sale  was  given  by  said  referee,  and  that,  on  the 

day  of ,  19 — ,  the  mortgaged  premises  were  duly  sold 

at  public  auction  by  said  referee  to  this  deponent  for  the  sum  of  ■ 


dollars,  that  being  the  highest  sum  bidden  for  the  same ;  that  this  de- 
ponent has  duly  paid  the  said  purchase  money,  and  that  the  said  ref- 
eree has  also  executed,  acknowledged,  and  delivered  to  deponent  a  deed 
of  conveyance  of  said  mortgaged  premises;  [that  the  report  of  sale  of 
said  referee  was  duly  filed  in  the  office  of  the  clerk  of  this  court  on 
the  day  of ,  19 — ,  and  that  said  report  has  been  duly  con- 
firmed] ;t  that  on  the  day  of  ,  19 — ,  deponent  went 

to  the  said  mortgaged  premises  and  found  C.  D.,  who  is  one  of  the 
defendants  in  this  action,  in  possession  thereof ;  that  he  then  produced 
and  showed  to  said  C.  D.  the  said  deed  of  said  referee,  and  demanded 
to  be  let  into  possession  by  virtue  thereof,  but  the  said  C.  D.  then  re- 

*  An  order  requiring  the  sheriff  to  but   it   is   not   believed   to   be   indis- 

put  the  purchaser  into  possession  is  pensable.     Rule  61  provides  that  the 

a   substitute   for   the  writ  of   assist-  judgment    shall    be    "that    the    pur- 

ance   previously  used.     Ante,   §    1088  chaser  at  such  sale  be  let  into  pos- 

et  seq.     Code  of  Civ.  Pro.  §  1675.  session  of  the  premises  on  production 

t  The  clause  in  brackets  is  proper,  of  the  deed  " 
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fused  and  still  refuses  to  surrender  the  said  premises,  or  any  part 
thereof,  and  still  withholds  possession  thereof  from  deponent. 

Wherefore,  deponent  requests  an  order  directing  and  requiring 

the  sheriff  of  the  county  of to  put  the  deponent  into  possession 

of  the  said  premises. 

That  no  other  or  previous  application  has  been  made  for  this  or 
any  similar  relief. 

Sworn,  etc.  M.  N. 

[Verification  in  usual  form.] 

NO.  52. 
ORDER  FOR  POSSESSION. 

At  a  Special  Term,  etc. 
[Title  of  the  action.] 

On  reading  and  iiling  the  affidavit  of  M.  N.,  the  purchaser  at  the 

sale  of  the  mortgaged  premises  in  this  action,  sworn  to  the 

day  of ,  19 — ,  and  on  all  of  the  papers  and  proceedings  herein, 

including  the  judgment  of  foreclosure  and  sale  entered  herein  in  the 

office  of  the  clerk  of  the  county  of  ,  on  the  day  of 

,  19 — -,  and  the  report  of  sale  of ,  Esq.,  the  referee  to  sell, 

filed  in  said  office  on  the day  of ,  19 — ,  [and  the  order 

confirming  said  report  entered  herein  on  the day  of , 

19 — ],  and  on  the  deed  from  said  referee  to  said  M.  N".,  which  said 

deed  hears  date  on  the day  of ,  19 — ,  and  on  the  notice 

of  this  motion,  with  due  proof  of  the  service  thereof  on  C.  D.,  who 

is  now  in  possession  of  the  said  premises ;  after  hearing ,  Esq., 

attorney  for  the  said  M.  N.,  the  purchaser  aforesaid,  and ,  Esq., 

attorney  for  said  C.  D.,  in  opposition  it  is  [The  application  may  also 
be  made  ex  parte.     See  ante,  §  1090.] 

Ordered,  that  the  sheriff  of  the  county  of be  and  he  hereby 

is  required  forthwith  to  put  the  said  M.  N.  into  possession  of  the  said 
premises,  and  that  this  order  be  executed  as  if  it  was  an  execution 
for  the  delivery  of  the  possession  thereof. 

The  said  premises  are  described  as  follows :  [Take  in  description.] 

NO.  53. 
NOTICE  OF  CLAIM  TO  SURPLUS. 

[Title  of  the  action.] 

Sir:     Take  notice  that  R.  S.,  who  resides  at  ,  in  the  city 

of  ,  is  entitled  to  the  surplus  moneys,  or  some  part  thereof, 
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arising  from  the  sale  of  the  mortgaged  premises  under  the  judgment 
of  foreclosure  and  sale  entered  in  this  action.  The  nature  and  extent 
of  the  claim  of  the  said  E.  S.  is  as  follows :  [state  briefly,  for  example,] 

that  the  said  E.  S.  is  the  owner  of  a  judgment  for dollars,  and 

interest  from ,  obtained  by  him  in  the  county  court  of 

county,  against  the  defendant  C.  D.,  on  the ■  day  of , 

19 — ,  while  said  defendant  was  the  owner  of  the  equity  of  redemption 
of  said  mortgaged  premises,  no  part  of  which  has  been  paid;  and  the 
said  E.  S.  claims  that  the  said  judgment  is  a  first  lien  upon  said  sur- 
plus moneys. 

Dated  the day  of ,  19 — . 

E.  S.,  claimant, 
(By  M.  N.,  his  attorney.) 

To  J.  G.,  cleric. 

NO.  54. 

AFFIDAVIT  ON  APPLYING  FOR  REFERENCE  AS  TO  CLAIMS 

FOR  SURPLUS. 


[Title  of  the  action.] 

State  oe  ISTew  yoHK, 
County  oe  — 


:h 


M.  N.  being  duly  sworn  says,  that  he  is  the  attorney  for  E.  S.,  who  is 
a  party  to  this  action  [or  who  had  a  lien  on  the  mortgaged  premises  at 

the  time  of  the  sale  in  this  action]  ;  that  the  report  of  sale  of , 

Esq.,  who  was  appointed  a  referee  to  sell  in  and  by  the  judgment  in 
this  action,  has  been  filed  in  the  office  of  the  clerk  of  this  court;  that 
by  such  report  it  appears  that,  after  satisfying  the  claims  of  the 

plaintiff  there  remains  a  surplus  of  dollars,  which  has  been 

deposited  with  the  treasurer  of  county    [or  in  the  city  of 

New  Yorh,  with  the  chamberlain  of  the  city  of  New  York],  to  the 
credit  of  this  action,  and  that  the  said  E.  S.  has  filed  with  the  clerk 
of  this  court  a  notice,  stating  that  he  is  entitled  to  such  surplus 
moneys  or  some  part  thereof,  and  the  nature  and  extent  of  his  claim. 

That  deponent  has  examined  all  of  the  official  searches  made  in  the 
process  of  this  cause  and  filed  with  the  judgment  roll,  and  that  the 
following  are  all  of  the  unsatisfied  liens  which  appear  by  such  ofiicial 
searches,  to  wit:  [specify  liens.] 

Deponent  further  says,  that  no  other  unsatisfied  liens  are  known 
to  him  to  exist,  and  that  no  previous  application  has  been  made  for  this 
or  any  similar  relief. 

Whekefoee,  an  order  is  requested  appointing  a  referee  to  ascertain 
and  compute  the  amount  due  to  the  said  E.  S.,  or  to  any  other  person, 
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which  is  a  lien  upon  the  surplus  money  in  this  action,  and  to  ascertain 
the  priorities  of  the  several  liens  thereon,  and  for  such  other  or  further 
relief  as  may  be  just. 

Sworn,  etc.  M.  F. 

NO.  55. 

NOTICE  OF  MOTION  FOR  REFERENCE  AS  TO  CLAIM  FOR 

SURPLUS. 

[Title  of  the  action.] 

Take  notice,  that  on  the  annexed  affidavit  of  M.  N.,  sworn  to  the 
day  of ,  19 — ,  and  on  all  of  the  papers  and  proceedings 


in  this  action,  the  claimant,  E.  S.,  will  apply  to  this  court,  at  a  special 

term  thereof,  to  be  held  in  and  for.  the  coiinty  of ,  at ,  on 

the  — — ^ —  day  of ,  19 — ,  at o'clock  in  the noon 

of  that  day,  or  as  soon  thereafter  as  counsel  can  be  heard,  for  an  order 
of  reference,  to  ascertain  and  report  the  amount  due  to  said  E.  S.,  or 
to  any  other  person,  which  is  a  lien  upon  the  surplus  moneys  in  this 
action,  and  to  ascertain  the  priorities  of  the  several  liens  thereon,  and 
for  such  other  and  further  relief  as  may  be  just. 

Dated,  etc.  M.  IST., 

Attorney  for  Claimant  R.  S. 

[Address  to  the  owner  of  the  equity  of  redemption  and  to  every 
party  who  appeared  in  the  cause,  or  who  shall  have  filed  a  notice  of 
claim  with  the  cleric  "previous  to  the  entry  of  the  order  of  reference." 
If  such  a  notice  is  filed  after  the  service  of  notice  of  application  for 
the  reference  on  the  other  parties,  an  adjournment  of  the  motion  may 
be  necessary.']  * 

NO.  56. 

ORDER  OF  REFERENCE  AS  TO  CLAIMS  FOR  SURPLUS. 

At  a  Special  Term,  etc. 
[Title  of  the  action.] 
On  reading  and  filing  the  affidavit  of  M.  N.,  sworn  to  the 


day  of ,  19 — ,  and  notice  of  this  motion,  with  due  proof  of  the 

service  thereof,  after  hearing  M.  N.,  attorney  for  the  claimant  E.  S., 

and  on  his  motion,  and  ,  counsel  for  ,  in  opposition 

thereto  [or  no  one  appearing  in  opposition  thereto],  it  is 

Oedeeed,  that  it  be  referred  to  W.  S.,  Esq.,  of ,  to  ascertain 

*See  Rule  64.    Ante,  §  1123. 
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and  report  the  amount  due  to  E.  S.,  or  to  any  other  person,  which  is 
a  lien  upon  the  surplus  moneys  in  this  action ;  to  the  end  that  on  the 
coming  in  and  confirmation  of  the  report  on  such  reference,  such 
further  order  may  be  made  for  the  distribution  of  such  surplus 
moneys,  and  as  may  be  just.  [If  unsatisfied  liens  appear  from  the 
searches  on  file,  or  are  known  to  exist,  the  court  should  designate  the 
•manner  of  service  of  notice  upon  the  holders  of  such  liens;  for  ex- 
ample:']    And  it  is  further 

Oedeked,  that  in  addition  to  the  other  notices  required  by  the  rules 
of  this  court,  notice  of  the  proceedings  on  such  reference  be  given  to 

and either  by  service  on  them  personally,  or  by  leaving 

the  same  at  their  respective  places  of  residence,  not  less  than 

days  prior  to  the  hearing. 

Enter, 

NO.  57. 
SUMMONS  TO  ATTEND  REFERENCE  AS  TO  SURPLUS. 

[As  in  No.  37,  with  the  following  .'I 

Underwriting. 

To  ascertain  and  report  the  amount  due  to  E.  S.,  or  to  any  other  per- 
son, which  is  a  lien  upon  the  surplus  moneys  in  this  action,  and  to 
ascertain  the  priorities  of  the  several  liens  thereon. 

[Signature  of  Referee.] 

[Address  to  every  party  who  appeared  in  the  cause,  or  who  shall 
have  filed  a  notice  of  claim  with  the  cleric  previous  to  the  entry  of 
the  order  of  reference,  and  also  to  the  owner  of  the  equity  of  redemp- 
tion and  to  all  persons  who  are  known  to  have  unnsatisfied  liens.* 

NO.  58. 

CERTIFICATE  OF  CIERK  AS  TO  WHO  HAVE  APPEARED  AND 

FILED  CLAIMS. 

[Title  of  the  action.] 

1  certify  that  the  following  persons  have  appeared  in  the  above  en- 
titled action  by  their  respective  attorneys :  A.  B.  by  X.  Y.,  his  attor- 
ney; C.  D.  by  J.  F.,  his  attorney;  and  E.  S.  by  M.  N.,  his  attorney. 

I  further  certify  that  there  are  no  notices  of  claim  to  surplus  money 

*See  ante,  §  1123. 
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on  file  in  the  above  entitled  action,  except  the  claim  of  E.  S.,  by  M.  N"., 
his  attorney. 

Dated  at ,  this day  of ,  19 — . 

W.  W.,  Cleric. 

NO.  59. 
REFEREE'S  REPORT. 

[Title  of  the  action.] 

To   THE  COUET  OF  : 

I,  J.  K.,  the  referee  appointed  by  an  order  of  this  court,  entered 

in  the  above  entitled  action,  on  the day  of  ,  19 — ,  to 

ascertain  and  report  the  amount  due  to  E.  S.,  or  to  any  other  person, 
which  is  a  lien  upon  the  surplus  moneys  in  this  action,  and  to  ascer- 
tain the  priorities  of  the  several  liens  thereon,  do  respectfully  report : 

That  I  caused  all  parties  vrho  have  appeared  in  this  action,  and  all 
persons  who  have  filed  notices  of  claim  upon  said  surplus  moneys,  and 
all  persons  who  were  known  to  have  liens  thereon,  to  be  summoned 
to  appear  before  me ;  as  appears  by  the  certificate  of  the  clerk,  which  is 
hereunto  annexed,  showing  who  have  appeared  in  the  action  and  filed 
notices  of  claim,  and  the  affidavit  of  M.  N.,  attorney  for  the  claimant 
E.  S.,  showing  what  liens  appear  by  the  searches  on  file,  and  the  sum- 
mons and  proof  of  service  thereof,  which  is  also  hereunto  annexed,  and 
that  on  the  hearing  I  was  attended  by  M.  N.,  attorney  for  the  claim- 
ant E.  S.,  and  by ,  attorney  for  the  claimant .  The  tes- 
timony of  the  witnesses  upon  such  hearing  was  reduced  to  writing,  and 
was  signed  by  them ;  *  and  such  testimony  and  all  evidence,  excepting 
such  of  it  as  was  documentary,  is  annexed  to  this  report.  From  such 
testimony  and  evidence  I  make  the  following 

Findings  of  Fact. 

I.  That  the  amount  of  the  surplus  moneys  in  this  action  is ■ 

dollars,   as   appears   by  the   certificate   of   the   treasurer   of  ■ 

county  [or  the  chamberlain  of  the  city  of  Few  York],  which  is  here- 
unto annexed. 

II.  [Set  forth  the  further  findings  of  fact  of  the  referee  as  in  the 
trial  of  issues  in  an  action.] 

And  from  the  foregoing  findings  of  fact,  I  further  find  the  follow- 
ing 

*  Kule  30. 
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COKCLUSIONS  OF  LaW. 

I.  That  there  is  due  and  owing  to  the  said  claimant  E.  S.,  the  sum 

of  dollars,  and  interest  thereon  from  ,  amounting  at 

the  date  of  this  report  to  the  sum  of dollars,  upon  and  by  vir- 
tue of  the  said  judgment  recovered  by  him  against  the  said  C.  D.,  as 
aforesaid,  and  that  the  said  amount  is  the  first  lien  on  the  said  sur- 
plus moneyS'  in  this  action. 

II.  \_Continue  in  the  order  in  which  the  liens  are  found  until  the 
whole  fund  is  disposed  o/.] 

Dated,  etc.  W.  S.,  Referee. 

Fees,  $ . 

NO.  60. 

NOTICE  OF  MOTION  TO  CONFIRM  REPORT  AND  DISTRIBUTE 

THE  SURPLUS. 

[Title  of  the  action.] 

Sirs:  Take  notice  that  the  report  of ,  Esq.,  the  referee  ap- 
pointed herein  to  ascertain  and  report  the  amount  due  to  E.  S.,  or  to 
any  other  person,  vphich  amount  is  a  lien  on  the  surplus  moneys  in 
this  action,  and  to  ascertain  the  priorities  of  the  several  liens  thereon, 
was  this  day  duly  filed  in  the  office  of  the  clerk  of  the  county  of . 

Take  notice  also  that  upon  said  referee's  report,  and  upon  all  of 
the  testimony  and  papers  annexed  thereto,  the  claimant  E.  S.  will 

apply  to  this  court  at  a  special  term  thereof,  to  be  held  at ,  on 

the day  of ,  19 — ,  at o'clock  in  the noon, 

or  as  soon  thereafter  as  counsel  can  be  heard  [more  than  eight  days' 
notice  should  be  given,  so  as  to  allow  full  eight  days  for  the  filing  of 
exceptions,  under  Rule  30],  for  an  order  confirming  said  report  and 

directing  the  treasurer  of  county  [or  the  chamberlain  of  the 

city  of  New  York]  to  pay  to  the  claimant  E.  S.,  or  his  attorney,  the 

sum  of dollars,  and  interest  thereon  from  the day  of 

,  19 — ,  the  date  of  said  report,  out  of  said  surplus  moneys,  to- 
gether with  an  allowance  by  way  of  costs  in  these  proceedings,  and  for 
such  other  or  further  relief  as  may  be  just. 

Dated,  etc.  [Signature  of  Attorney.] 
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NO.  61. 

ORDER  CONFIRMING  REPORT  OF  REFEREE  AND  DIRECTING 
DISTRIBUTION  OF  SURPLUS  MONEYS. 

At  a  Special  Term,  etc. 

[Title  of  the  action.] 

On  the  report  of ,  Esq.,  the  referee  appointed  herein  to  as- 
certain and  report  the  amount  due  to  E.  S.,  or  to  any  other  person, 
which  amount  is  a  lien  on  the  surplus  moneys  in  this  action,  and  to 
ascertain  the  priorities  of  the  several  liens  thereon,  which  report  was 

filed  in  the  office  of  the  clerk  of  this  court,  on  the day  of , 

19 — ,  and  on  all  of  the  testimony  and  papers  annexed  to  said  report 
and  filed  therewith ;  and  on  reading  and  filing  the  notice  of  filing  said 
report  and  of  this  motion,  with  due  proof  of  the  service  thereof,  on 
all  parties  entitled  to  such  notice,  and  on  the  exceptions  of  the  claim- 
ants   and  — ,  which  have  been  filed  herein;  after  hearing 

M.  !N".,  attorney  for  the  claimant  R.  S.,  in  support  of  the  motion,  and 

,  attorney  for  the  claimant ,  and ,  attorney  for  the 

claimant ,  in  opposition  thereto,  it  is 

Oedbeed,  that  the  said  exceptions  be  overruled,  and  that  the  said 
report  of  the  said  referee  be  and  the  same  hereby  is  in  all  things  con- 
firmed.    It  is  further 

Oedeeed,  that  the  treasurer  of county  [or  the  chamberlain 

of  the  city  of  New  York]  pay  out  and  distribute  the  moneys  in  his 
hands  to  the  credit  of  this  action,  after  deducting  therefrom  the 
fees  and  commissions  allowed  to  him  by  law,  as  follows  and  in  the 
following  order  of  priority : 

FiEST,  That  he  pay  to ,  Esq.,  referee  in  these  proeedings,  the 

sum  of dollars,  for  his  fees  as  such  referee. 

Second,  and  next,  That  he  pay  to  X.  Y.,  the  attorney  for  the  claim- 
ant E.  S.,  the  sum  of dollars,  as  an  allowance  by  way  of  costs 

in  these  proceedings. 

Thied,  and  next.  That  he  pay  to  the  claimant  E.  S.,  or  to  his  attor- 
ney, X.  Y.,  the  sum  of dollars,  and  interest  thereon  from  the 

day  of ,  19 — ,  the  date  of  said  referee's  report. 

Fourth,  and  next,  That  he  pay  to  ,  the  attorney  for  the 

claimant ,  the  sum  of dollars,  as  an  allowance  by  way 

of  costs  in  these  proceedings. 

Fifth,  and  next,  TKat  he  pay  to  the  claimant ,  or  to  his  at- 
torney   ,  the  balance  of  said  moneys. 
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NO.  62. 
PETITION  TO  SELL  BALANCE  OF  MORTftAGED  PREMISES. 

[Title  of  the  action.] 

To  THE  COURT  OF  : 

'    The  petition  of  A.  B.  respectfully  shows  to  the  court : 

I.  That  p,  judgment  of  foreclosure  and  sale  was  entered  in  the  of- 
fice of  the  clerk  of  the  county  of '■ —  on  the ■  day  of , 

19 — ,  on  the  report  of  a  referee  herein,  appointed  by  an  order  of  this 
court,  duly  made  and  entered  in  the  office  of  the  said  clerk  on  the 

day  of ,  19 — ,  whereby  it  appears  that  the  sum  of 

dollars,  was  due  on  the  bond  and  mortgage  mentioned  in  the  complaint 
on  the day  of 19 — ,  and  that  the  amount  thereby  se- 
cured but  not  then  due  was dollars. 

II.  That  thereafter  proceedings  were  had  under  and  by  virtue  of 
the  said  judgment,  and  pursuant  thereto  a  portion  of  the  premises 
described  in  the  said  complaint  and  Judgment  sufficient  to  pay  and 

satisfy  the  said  sum  of  dollars  so  reported  to  be  due  on  the 

said day  of 19 — ,  with  interest  thereon  together  with 

the  costs  and  disbursements  of  this  action  as  thus  taxed  and  included 
in  the  said  judgment,  was  sold,  as  in  the  said  judgment  provided,  and 
brought  the  sum  of dollars. 

III.  That  the  said  amount  paid  the  costs  and  disbursements  of  this 
action  as  aforesaid,  and  a  portion  of  the  principal  sum  secured  by  the 

said  mortgage  leaving  unpaid  thereon  the  sum  of dollars  with 

interest  from  the day  of ,  19 — . 

IV.  That  the  portion  of  the  said  premises  so  sold  was  that  por- 
tion, as  set  forth  in  the  said  complaint,  bounded  and  described  as  fol- 
lows :  [Insert  description.] 

V.  That  the  portion  of  the  said  premises  remaining  unsold  is  that 
portion,  as  set  forth  in  said  complaint,  bounded  and  described  as  fol- 
lows: [Insert  description.] 

VI.  That  said  portions  so  remaining  unsold  is  not  capable  of  di- 
vision or  of  being  sold  in  separate  parcels  by  reason  of  the  fact  that 
it  is  [Insert  circumstances.] 

VII.  That  under  and  by  virtue  of  the  terms  of  the  said  bond  and 
mortgage  interest  on  that  portion  of  the  amount  secured  thereby  which 

has  not  been  paid  or  satisfied  was  due  and  payable  on  the day 

of ^  19 — ;  but  that  said  interest,  and  ho  part  thereof,  has  been 

paid. 

VIII.  That  none  of  the  defendants  herein  are  infants  or  absentees. 
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and  that  none  have  appeared  except  the  defendant, C.  D.,  who  has  ap- 
peared by  Z.  W.,  his  attorney. 

Wherefore,  your  petitioner  prays  for  an  order  in  this  action 
founded  upon  the  said  judgment  and  directing  the  sale  of  that  por- 
tion of  the  said  mortgaged  premises  remaining  unsold,  under  and  pur- 
suant to  the  said  judgment,  and  that  the  proceeds  of  the  said  sale  be 
applied  to  the  payments  of  the  costs  of  this  petition  and  proceeding 
and  to  the  satisfaction  of  the  amount  remaining  due  and  unpaid  on 
the  said  mortgage  with  interest  thereon. 

No  other  or  previous  application  has  been  made  for  this  or  similar 
relief. 

Dated  the day  of ,  19—.  A.  B. 

\_Verificaiion.'\ 

NO.  63. 
ORDER  TO  SELL  BALANCE  OF  MORTGAGED  PREMISES. 

\Title  of  the  action.] 

On  the  judgment  roll  in  this  action  hitherto  filed  in  the  office  of 

the  clerk  of  the  county  of on  the day  of ,  19 — , 

and  on  reading  and  filing  the  petition  of  A.  B.,  verified  the 

day  of 19 — ,  together  with  the  notice  of  motion  herein  with 

due  proof  of  service  thereof,  from  which  it  appears  to  the  satisfaction 

of  the  court  that  the  sum  of dollars  remains  due  and  unpaid 

on  the  judgment  of  foreclosure  in  this  action  with  interest  thereon 

from  the day  of ,  19 — ,  after  the  application  of  all  of 

the  proceeds  of  the  sale  hitherto  had  herein  pursuant  to  the  said  judg- 
ment, and  that  all  of  the  premises  described  in  the  said  judgment  have 
been  sold  except  a  certain  lot  which  could  be  sold  more  advantageously 
as  one  parcel  and  without  division. 

Now,  on  motion  of  X.  Y.,  attorney  for  the  petitioner,  it  is 

Ordered;  that  that  portion  of  the  mortgaged  premises  herein  re- 
maining unsold  and  which  is,  in  the  complaint  and  judgment  herein, 
bounded  and  described  as  follows  [Insert  description']  be  sold  under 
the  direction  of  L.  K.,  Esq.,  heretofore  appointed  referee  herein,  and 
that  the  proceeds  of  said  sale  be  applied  to  the  payment  of  the  amount 
remaining  due  and  unpaid  on  the  judgment  of  foreclosure ;  to  wit :  the 

sum  of dollars,  with  interest  from  the day  of , 

19 — ,  together  with  the  costs  of  these  proceedings,  which  are  hereby 

taxed  at dollars,  and  that  the  said  sale  be  made,  in  all  re- 

apeets  under  and  pursuant  to  the  said  judgment.     And  it  is  further 

Ordered,  that  the  defendants  herein,  and  all  persons  claiming  un- 
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der  them,  or  any  of  them,  subsequent  to  the  filing  of  the  notice  of  the 
pendency  of  this  action  in  the  office  of  the  clerk  of  the  county  of 
be  barred  and  forever  foreclosed  of  and  from  all  right,  title,  in- 
terest, claim,  lien  and  equity  of  redemption  in  and  to  the  said  mort- 
gaged premises  so  sold,  or  any  part  thereof. 

NO.  64. 

PETITION  IN  SPECIAL  PROCEEDING  TO  DISCHARGE  ANCIENT 
MORTGAGE  OF  RECORD.* 

Supreme  Court, County. 

In  the  Matter  of  the  Petition  of 

A.  B. 

To  have  a  Mortgage  Discharged 

of  Record. 


To  the  Supreme  Court  of  the  State  of  New  York,  in  the  county  of 
-;  [or  to  the  County  Court  of County]. 


The  petition  of  A.  B.  respectfully  shows  to  the  "court : 

I.  That  heretofore  C.  D.,  and  M.,  his  wife,  executed  a  mortgage 

to  B.  P.,  to  secure  the  payment  of  the  sum  of dollars,  which 

said  mortgage  bears  date  on  the day  of ,  19 — ,  and  was 

on  the day  of ,  19 — ,  recorded  in  the  office  of  the  clerk 

of  the  county  of ,  in  Liber of  Mortgages,  page , 

and  that  the  following  is  a  description  of  the  mortgaged  premises :  [In- 
sert description.^ 

II.  That  more  than  twenty  years  have  elapsed  since  the  said  mort- 
gage was  due  and  payable;  that  the  same  is  now  from  lapse  of  time 
presumed  to  be  paid,  and  that  it  has  in  fact  been  paid,  but  that  the 
same  still  remains  undischarged  upon  the  record. 

III.  That  your  petitioner  has  an  interest  in  the  said  mortgaged 
premises,  and  that  he  is  the  owner  thereof  in  fee  simple,  by  virtue  of  a 
grant  or  conveyance  from  A.  B.,  the  said  mortgagor. 

IV.  That  E.  P.,  the  said  mortgagee,  has  been  dead  for  more  than 

five  years ;  that  he  died  at  the  city  of ,  on  or  about  the 

day  of ,  19 — ,  being  at  the  time  of  his  death  a  resident  of  the 

said  city,  and  that  letters  of  administration  upon  his  personal  estate 

were  thereafter  duly  issued  by  the  surrogate  of  the  county  of , 

to  M.  N".,  of  the  said  city,  who  now  resides  at  said  city. 

V.  That  the  names  and  places  of  residence,  as  far  as  the  same  can 
be  ascertained,  of  the  heirs  of  E.  P.,  the  said  mortgagee,  are  as  fol- 

*This,  together  with  the  four  fol-       of  the  Real  Property  Law,  §§  340  to 
lowing  forms,  refers  to  the  provisions       344.    See  Ante,  §§  428  to  430. 
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lows :  J.  P.,  the  only  son  and  heir  of  said  E.  F.,  resides  at ,  in 

the  State  of . 

VI.  That  said  mortgage  was  never  assigned  by  the  said  E.  P.,  so 
far  as  your  petitioner  is  informed,  and  that  no  assignment  thereof  ap- 
pears of  record  in  the  of&ce  of  the  said  clerk  of county,     [^or, 

That  said  mortgage  was  duly  assigned  by  said  E.  P.  to  G.  H.,  by  as- 
signment in  writing,  but  not  acknowledged,  so  as  to  entitle  the  same  to 
be  recorded,  and  that  the  said  G.  H.  has  been  paid  the  amount  due 
thereon.] 

Your  petitioner  therefore  prays  that  the  said  mortgage  may  be 
discharged  of  record. 

A.  B. 
{Verification  in  usual  form.] 

NO.  65. 
ORDER  TO  SHOW  CAUSE. 

At  a  Special  Term,  etc. 
[Title  as  in  preceding  form.] 

On  reading  and  filing  the  petition  of  A.  B.,  verified  the day 

of ,  19 — ,  praying  that  a  mortgage  executed  by  C.  D.,  and  M., 

his  wife,  to  E.  P.,  dated  the  — day  of  — ■ ,  19 — ,  and  recorded 

in  the  office  of  the  clerk  of  the  county  of ,  on  the day 

of ,  19 — ,  in  Liber  of  Mortgages,  page  [and 

vhich  mortgage  was  assigned  by  E.  P.  to  G.  H.],  upon  premises  situate 

in  the  said  city  of ,  county  of ,  may  be  discharged  of 

record,  on  motion  of  X.  Y.,  attorney  for  the  said  petitioner,  it  is 

Ordered,  that  all  persons  interested  show  cause  at  a  special  term 
of  this  court,  to  be  held  at  chambers  at  the  court  house,  in  the  city 

of ,  on  the day  of ,  19 — ,  at o'clock  in 

the  forenoon  of  that  day,  why  the  said  mortgage  should  not  be  dis- 
charged of  record.     It  is  further 

Ordered,  that  this  order  be  published  in  the ,  a  newspaper 

published  in  the  county  of ,  once  in  each  week  for weeks 

successively,  and  that  a  copy  of  this  order  be  served  personally  on  M. 
N.,  administrator,  etc.,  of  E.  P.,  deceased,  on  J.  P.  and  on  G.  H.,  at 

least days  before  the  day  hereinbefore  appointed  for  showing 

cause. 


APPENDIX   OF   FORMS.  1043 

NO.  66. 
ORDER  OF  REFERENCE. 

At  a  Special  Term,  etc. 
[Title  as  in  No.  64.J 

It  appearing  to  the  satisfaction  of  the  court  that  the  order  to  show 

cause  made  in  this  matter  on  the day  of ,  19 — ,  was  duly 

published  and  served  as  was  therein  directed,  on  motion  of  X.  Y.,  at- 
torney for  the  petitioner,  no  one  appearing  in  opposition  thereto,  it  is 

Ordered,  that  it  be  referred  to  E.  S.,  Esq.,  of  the  city  of , 

counsellor  at  law,  to  take  and  report  proofs  of  the  facts  stated  in  the 
said  petition. 

NO.  67. 
REFEREE'S  REPORT. 

[Title  as  in  No.  64.] 

To  THE  Supreme  Court  op  the  State  op  New  York  : 

I,  the  undersigned,  appointed  a  referee  in  and  by  an  order  of  this 

court  made  on  the  day  of  ,  19 — ,  to  take  and  report 

proofs  of  the  facts  stated  in  the  petition  in  this  matter,  do  hereby  re- 
spectfully report: 

That  I  caused  a  notice  in  writing  of  the  hearing  on  said  reference 
'to  be  served  upon  M.  N.,  administrator,  etc.,  of  E.  P.,  deceased,  on  J. 
F.  and  on  G.  H.  [fourteen]  days  before  the  said  hearing,  which  more 
fully  appears  by  the  notice  of  hearing  which  is  hereunto  annexed. 

That  on  the  day  appointed  in  said  notice,  to  wit,  on  the day 

of ,  19 — ,  having  been  first  duly  sworn,  I  proceeded  to  execute 

said  order  in  the  presence  of  X.  Y.,  attorney  for  the  petitioner,  no 
one  appearing  to  represent  any  adverse  interest,  and  that  I  have  taken 
proofs  of  the  facts  stated  in  said  petition,  which  said  proofs  were  all 
reduced  to  writing  and  signed  by  the  several  witnesses,  and  which  are 
annexed  to  this  report. 

Dated,  etc.  E.  S.,  Referee. 

NO.  68. 
ORDER  DISCHARGING  ANCIENT  MORTGAGE  OF  RECORD, 

At  a  Special  Term,  etc. 

[Title  as  in  No.  64.] 

On  reading  and  filing  the  report  of  E.  S.,  Esq.,  referee  in  this  mat- 
ter, to  whom  it  was  referred  to  take  and  report  proofs  of  the  facts 
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stated  in  the  petition  herein,  and  it  appearing  to  the  satisfaction  of 
the  court  by  the  proofs  taken  by  the  said  referee  and  annexed  to  his 
said  report,  that  the  matters  alleged  in  the  said  petition  are  true,  on 
motion  of  X.  Y.,  attorney  for  the  said  petitioner,  no  one  appearing  in 
opposition  thereto,  it  is 

Okdeeed,  that  the  mortgage  executed  by  C.  D.,  and  M.,  his  wife,  to 

E.  F.,  dated  the  — ■ day  of ,  19 — ,  and  recorded  in  the  office 

of  the  clerk  of  the  county  of ,  on  the day  of -, 

19 — ,  in  Liber of  Mortgages,  page ,  upon  premises  situ- 
ate in  the  said  county,  be  discharged  of  record;  and  that  the  clerk  of 

the  county  of ,  upon  being  furnished  with  a  certified  copy  of 

this  order,  and  paid  the  fees  allowed  by  law  for  discharging  mortgages, 
shall  record  this  order  and  make  the  proper  entries  in  his  books  show- 
ing such  discharge. 

NO.  69. 

PETITION  IN  SPECIAL  PROCEEDINGS  TO  DISCHARGE  A  MORT- 
GAGE OF  RECORD.* 

[^Enter.] 
CouET, County. 


In  the  Matter  of  the  Petition  of 

A.  B. 

To  have  a  Mortgage  Discharged 

of  Eecord. 


To  the  Supreme  Court  of  the  State  of  New  York  in  the  County  of 
-:  [or  to  the  County  Court  of County]  : 


The  petition  of  A.  B.  respectfully  shows  to  the  court, 

I.  That  heretofore  C.  D.,  and  M.,  his  wife,  execute  a  mortgage 

to  E.  P.,  to  secure  the  payment  of  the  sum  of  — dollars,  which 

said  mortgage  bears  date  on  the day  of ,  19 — ,  and  was 

on  the day  of ,  19 — ,  recorded  in  the  office  of  the  clerk 

of  the  county  of in  Liber of  Mortgages,  at  page , 

and  that  the  following  is  a  description  of  the  mortgaged  premises :  [In- 
sert description.^ 

II.  That  thereafter  the  said  C.  D.,  and  M.,  his  wife,  by  their  deed 
of  conveyance  under  seal  sold  and  conveyed  the  said  mortgaged  prem- 
ises to  the  petitioner ;  that  the  said  deed  bears  date  the day  of 

19 — ,  and  was  duly  recorded  in  the  office  of  the  clerk  of  the 

*  This,     and    the    three    following  mortgagee,  after   due  tender,  refuses 

forms,   are   drawn   with   reference   to  to  satisfy  a  mortgage  of  record,  and 

§    333    of    the    Real    Property    Law,  to  cases  where  tender  cannot  be  made 

which    applies    to    cases    where    the  within  the  State.     See  ante,  §  364. 
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county  of on  the day  of ,  19 — ,  in  Liber 


of  Conveyances,  at  page .     That  in  and  by  the  said  deed  and  by 

accepting  the  same,  your  petitioner  became  bound  to  pay  the  said 
mortgage  indebtedness,  and  assumed  and  agreed  to  pay  the  same. 

III.  That  on,  or  about  the day  of ,  19 — ,  the  said 

E.  F.,  by  his  duly  executed  and  acknowledged  instrument  of  assign- 
ment under  seal  sold  and  conveyed  the  said  mortgage  to  G.  H. 

IV.  That  your  petitioner  is  now  the  owner  and  holder  of  the  said 
mortgaged  premises  and  that  the  said  G.  H.  is  now  the  holder  of 
record  of  the  said  mortgage,  and  that,  to  the  best  knowledge,  informa- 
tion and  belief  of  your  petitioner,  the  said  G.  H.  is  now  the  owner 
of  the  said  mortgage  and  that  he  has  not  assigned  the  same  by  any  in- 
strument which  remains  unrecorded,  and  that  he  is  the  person  by  law 
entitled  to  enforce  or  satisfy  said  mortgage. 

V.  That  the  said  mortgage,  by  the  terms  thereof,  became  due  and 

payable  on  the  day  of ,  19 — ,  and  that  there  was  on 

that  day,  due  thereon  the  face  amount  of  the  said  mortgage,  to  wit, 

the  sum  of —  dollars,  with  interest  thereon  at  the  rate  of 

per  centum  per  annum  from  the day  of ,  19 — .     That 

the  total  amount  of  principal  and  interest  due  on  the  said  mortgage 
on  the  said day  of ,  19 — ,  was dollars. 

*  VI.     That  on  the  said  date  your  petitioner  sought  out  the  said 

G.  H.  and  his  office  at in  the county  of ,  and 

then  and  there  duly  tendered  to  the  said  G.  H.  the  said  total  amount 

of  principal  and  interest  then  due,  to  wit,  the  sum  of dollars, 

as  aforesaid,  together  with  the  further  sum  of  twenty-iive  cents,  being 
the  fees  allowed  by  law  for  taking  the  acknowledgment  of  a  deed. 
That  at  the  same  time  and  place  your  petitioner  presented  to  the  said 

'  G.  H.  a  satisfaction  piece  of  the  said  mortgage  in  the  usual  form 
certifying  that  the  said  mortgage  had  been  paid  and  consenting  that 
it  be  discharged  of  record,  and  that  your  petitioner  then  and  there  re- 
quested the  said  G.  H.  to  execute  and  acknowledge  the  said  satisfaction 
piece.  That  the  said  tender  was  made  in  lawful  money  of  the  IJnited 
States  and  without  condition  or  stipulation,  other  than  the  execution, 
acknowledgment  and  delivery  of  the  said  satisfaction  piece,  which  is 
hereto  annexed,  marked  Exhibit  A. 

VII.  That  the  said  G.  H.  then  and  there  refused  to  accept  the 
said  tender  and  refused  to  execute  or  to  acknowledge  the  said  satisfac- 
tion piece  so  presented. 

*  If,  with  due  diligence,  an  actual  the  efforts  made  to  find  the  mort- 
tender  cannot  be  made  within  the  gagee  and  such  knowledge  or  infor- 
State,  this  paragraph  should  be  al-  mation  as  the  petitioner  has,  con- 
tered   so   as   to    set   forth   in    detail  cerning  his  whereabouts. 
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Wherefore,  your  petitioner  prays  for  an  order  requiring  the  said 
G.  H.  to  show  cause  why  an  order  should  not  be  made  by  the  court 
cancelling  and  discharging  the  mortgage  of  record,  and  directing  the 

clerk  of  the  county  of to  mark  the  same  upon  his  records  as 

cancelled  and  discharged,  and  further  ordering  that  the  bond  secured 
by  the  said  mortgage  be  cancelled,  upon  condition  that  the  sums  ten- 
dered, as  hereinbefore  set  forth  be  paid  into  court,  depositing  them  by 
with  the  treasurer  [or  chamberlain]  of  the  county  [or  city]  of 


A.  B. 

[Verification  in  usual  formJ\ 

NO.  70. 
OEDER  TO  SHOW  CAUSE. 

At  a  Special  Term,  etc. 
[Title  as  in  preceding  form.] 

On  reading  and  filing  the  petition  of  A.  B.  verified  the day 

of ,  19 — ,  praying  that  a  mortgage  executed  by  C.  D.,  and  M., 

his  wife,  to  E.  F.,  to  secure  the  payment  of  the  sum  of dollars, 

which  said  mortgage  bears  date  on  the day  of  ,  19 — , 

and  was,  on  the day  of  ,  19 — ,  recorded  in  the  office 

of  the  clerk  of  the  county  of  ,  in  Liber of  Mortgages, 

at  page ,  and  is  a  lien  on  premises  situated  in  the  county  of 

,  that  the  said  mortgage  was  assigned  by  E.  F.  to  G.  H.,  that 

A.  B.  is  a  person  interested  in  the  mortgaged  premises  within  the 
meaning  of  the  statute,  and  that  A.  B.  has  tendered  to  the  said  G.  H. 
the  full  amount  of  principal  and  interest  due  on  the  said  mortgage 
together  with  the  fees  allowed  by  law  for  taking  the  acknowledgment 
of  a  deed,  and  on  motion  of  X.  Y.,  attorney  for  the  petitioner,  it  is 

Ordered,  that  all  persons  interested  show  cause  at  a  special  term  of 

his  court,  to  be  held  at in  the county  of  ■ ,  on  the 

day  of ,  19 — ,  at o'clock  in  the  forenoon  of  that 

day,  or  as  soon  thereafter  as  counsel  can  be  heard,  why  an  order  should 
not  be  made  by  this  court  cancelling  and  discharging  the  said  mort- 
gage of  record,  and  directing  the  plerk  of  the  county  of  ,  in 

whose  office  the  same  is  recorded  to  mark  the  same  upon  his  records  as 
cancelled  and  discharged,  and  further  ordering  and  directing  that  the 
bond  or  obligation  secured  by  the  said  mortgage  be  cancelled,  upon 
condition  that  the  sums  tendered  by  the  petitioner  be  paid  to  the 

treasurer  of  the  county  of —  and  deposited  in  court  in  the  said 

county  [or,  where  the  tender  cannot  be  made,  upon  condition  that  the 
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amount  of  principal  due  on  the  said  mortgage  with  interest  up  to  the 
date  when  the  said  order  shall  be  entered,  together  with  the  fees  al- 
lowed by  law  for  taking  the  acknowledgment  of  a  deed  be  paid,  efc] 
And  it  is  further 

Ordeked,  that  this  order  be  published  in  the ,  a  newspaper 

published  in  the  county  of ,  once  in  each  week  for weeks 

successively,  and  that  a  copy  of  this  order  be  served  personally  on  G. 
H.,  at  least  eight*  days  before  the  day  hereinbefore  appointed  for 
showing  cause. 

NO.  71. 
ORDER  OF  REFERENCE.t 
At  a  Special  Term,  etc. 
[Title  as  in  form  69.J 

On  the  order  to  show  cause  herein,  dated  the day  of , 

19 — ;  upon  the  affidavit  of ,  sworn  to  the day  of , 

19 — ,  showing  due  service  of  the  said  order  as  therein  provided,  upon 

the  affidavit  of ■ — ,  sworn  to  the day  of ,  19 — ,  by 

which  it  appears  to  the  satisfaction  of  the  court  that  the  said  G.  H. 
is  the  mortgagee  of  the  said  premises  and  that  A.  B.,  the  petitioner, 
is  a  person  ^interested  therein,  within  the  meaning  of  the  statute,  and 
upon  motion  of  X.  Y.,  attorney  for  the  said  petitioner,  Z.  W.  appear- 
ing for  G.  H.,  but  not  opposing,  it  is 

Ordered,  that  this  matter  be  referred  to  K.  S.,  Esq.,  of  , 

counsellor  at  law,  to  take  and  report  proofs  of  the  facts  stated  in  the 
said  petition. 

NO.  72. 

ORDER  DISCHARGING  MORTGAGE  OF  RECORD  AND  DIRECTING 
DEPOSIT  OF  AMOUNT  DUE  IN  COURT. 

At  a  Special  Term,  etc. 

[Title  as  in  form  69.] 

Upon  reading- and  filing  the  report  of  R.  S.,  Esq.,  referee  in  this 
matter,  to  whom  it  was  referred  to  take  and  report  proofs  of  the 
facts  stated  in  the  petition  herein,  and  it  appearing  to  the  satisfaction 

*  If  sufficient  cause .  be  shown  the  to  show  cause,  the  court  shall  in- 
order  may  be  made  reftirnable  in  less  quire  in  such  manner  as  it  may  deem 
than  eight  days.  advisable  into  the  truth  of  the  facta, 

f  On  the  return  day  of  the  order  set  forth  in  the  petition. 
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of  the  court,  by  the  proofs  taken  by  the  said  referee  and  annexed  to  his 
said  report,  that  the  matters  alleged  in  the  said 'petition  are  true,  on 
the  notice  of  motion  herein,  with  due  proof  of  service  thereof,  and  on 
motion  of  X.  Y.,  attorney  for  the  petitioner,  Z.  W.,  appearing  for  G. 
H.  and  opposing,  it  is 

Oedeeed,  that  upon  the  payment  of  the  sum  of dollars,  such 

amount  being  the  principal  sum  secured  by  the  said  mortgage,  interest 

thereon  at  the  rate  specified  in  the  said  mortgage,  to  the day 

of ,  19 — ,  which  is  the  date  tender  thereof  was  made  and  re- 
fused, and  the  fees  allowed  by  law  for  taking  the  acknowledgment  of 

a  deed,  to  the of  the  county  of ,  the  bond  secured  by 

the  said  mortgage  be  cancelled,  and  it  is  further 

Oedeeed,  that  upon  the  delivery  to  the  clerk  of  the  county  of 

,  of  a  certified  copy  of  this  order,  and  the  receipt  of  the 

of  the  county  of ,  showing  that  the  said  amount  has  been  de- 
posited with  him  to  the  credit  of  this  proceeding,  the  said  clerk  of 

the  county  of  mark  said  mortgage  cancelled  and  discharged 

of  record,  as  provided  by  law,  and  that  he  record,  file  and  index  such 
receipt  and  such  certified  copy  of  this  order  in  the  same  manner  as 
the  certificate  of  the  discharge  of  a  mortgage,  and  upon  the  payment 
of  the  same  fees. 

NO.  73. 

PETITION  IN  SPECIAL  PROCEEDINGS  TO  DISCHARGE  A  MORT- 
GAGE OF  RECORD  WITROUT  PRODUCING  MORT- 
GAGE IN  NEW  YORK  CITY.* 

\_As  in  Form  69  to  the  end  of  Paragraph  II  thereof.'] 

III.     That  on  or  about  the  day  of  19 — ,  the  said 

E.  P.,  by  his  instrument  of  assignment,  duly  executed  and  acknowl- 
edged, and  recorded  in  the  office  of  the of  the  county  of , 

in  Liber of  Mortgages  at  page sold  and  conveyed  the 

said  mortgage  to  G.  H. 

*  This  and  the  two  following  forms  the  sanxe  in  his  possession.  This  pro- 
are  drawn  with  reference  to  Sec.  322  ceeding  should  be  used  instead  of 
of  the  Real  Property  Law,  which  ap-  that  outlined  in  Forms  No.  69,  70, 
plies  to  cases  in  New  York  City  71  and  72,  in  all  cases  in  cities  of 
where  the  mortgage  shall  have  been  the  first  class  where  the  inability  to 
lost,  mutilated  or  destroyed,  or  upon  discharge  the  mortgage  without  court 
which  the  signature  or  signatures  order  is  due  not  to  a  refusal  of  tender 
are  wholly  obliterated  or  removed,  or  by  the  holder  of  the  mortgage,  but  to 
where,  for  any  reason,  production  of  inability  to  produce  the  mortgage, 
said  mortgage  is  rendered  impossible  See  Matter  of  Black,  150  App.  Div. 
or  is  refused  by  the  person   having  532. 
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IV.     That  your  petitioner  is  now  the  owner  and  holder  of  the  said 

mortgaged  premises,  and  resides  at and  that  the  said  G.  H.  is 

now  the  holder  of  record  of  the  said  mortgage,  and  resides  at 

and  that  to  the  best  knowledge,  information  and  belief  of  your  peti- 
tioner, the  said  G.  H.  is  now  the  owner  of  the  said  mortgage,  and  that 
he  has  not  assigned  the  same  by  any  instrument  which  remains  unre- 
corded, and  that  he  is  the  person  by  law  entitled  to  enforce  or  satisfy 
said  mortgage. 

{^Paragraph  V  as  in  Form  69. J 

VI.  \_Set  forth  the  loss,  mutilation  or  destruction  of  the  mortgage, 
or  obliteration  or  removal  of  the  signature  or  signatures  thereon  or 
therefrom,  or  the  impossiiility  of  producing  the  mortgage,  or  the  re- 
fusal to  p'oduce  the  mortgage  by  the  person  having  it  in  his  possession, 
for  example. 'I  That  your  petitioner  is  unable  to  present  to  the  record- 
ing officer  for  cancellation  the  original  mortgage  hereinabove  referred 
to  because  the  said  mortgage  was  m  the  custody  of  R.  S.,  an  attorney 

and  counsellor-at-law,  whose  place  of  business  was  at  No.  

Street ;  that  the  premises  No. Street  were  destroyed  by 

fire  on  the  day  of 19 — ,  and  that  the  entire  contents 

of  the  office  of  the  said  R.  S.,  including  the  aforesaid  mortgage,  were 
destroyed  by  said  fire,  as  more  fully  appears  by  the  iffidavit  of  E.  S. 
hereto  annexed. 

Wherefore,  your  petitioner  prays  for  an  order  dispensing  with  the 
production  of  the  said  mortgage,  and  directing  the  discharge  thereof.* 

[Verification  in  usual  form.] 

NO.  74. 
ORDER  OF  REFERENCE.t 

At  a  Special  Term,  etc. 

[Title  as  in  Form  69.] 
Upon  the  petition  of  A.  B.  herein,  verified  the day  of 


19 — ^  upon  the  afiidavit  of sworn  to  the day  of 

*  Eight  days  personal  notice  of  the  case  upon  the  petition  returnable  in 

application   for   such   order   must   be  less  than  eight  days, 

given,  as  set  forth  in  Sec.  322  of  the  A.  B. 

Real   Property   Law,   unless   cause   is  f  On  the  return  day  of  such  notice 

shown  why  the  application  should  be  or    order   to    show    cause,    the    court 

returnable  sooner,  in  which  case  the  shall   inquire   in   such   manner   as   it 

court   may   issue   an   order   to   show  may   deem   advisable   into   the   truth 

of  the  facts  set  forth  in  the  petition. 
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19 —  showing  due  service  of  notice  of  the  application  herein  upon 

Gr.  H.,  upon  the  affidavit  of sworn  to  the day  of , 

19 — ,  by  which  it  appears  to  the  satisfaction  of  the  court  that  the  said 
G.  H.  is  the  mortgagee  of  the  said  premises^  and  that  A.  B.,  the 
petitioner,  is  a  person  interested  therein,  within  the  meaning  of  the 
statute,  and  upon  motion  of  X.  Y.,  attorney  for  the  said  petitioner, 
Z.  W.  appearing  for  G.  H.  but  not  opposing,  it  is 

Ohdered,  that  this  matter  be  referred  to  K.  S.,  Esq.,  of  

counsellor-at-law,  to  take  and  report  proofs  of  the  facts  stated  in  the 
said  petition. 

NO.  75. 

ORDER  DISPENSING  WITH  PRODUCTION  OF  MORTGAGE  AND 
DIRECTING  DISCHARGE  THEREOF. 

At  a  Special  Term,  etc. 

[Title  as  in  Form  69.] 

Upon  reading  and  filing  the  report  of  E.  S.,  Esq.,  referee  in  this 
matter,  to  whom  it  was  referred  to  take  and  report  proofs  of  the  facts 
stated  in  the  petition  herein,  and  it  appearing  to  the  satisfaction  of 
the  court  by  the  proofs  taken  by  the  said  referee  and  annexed  to  his 
said  report  that  the  matters  alleged  in  the  said  petition  are  true,  and 

it  appearing  by  the  afiBdavi{  of sworn  to  the  

day  of ,  19 — ,  that  G.  H.,  the  owner  and  holder  of  the  mortgage 

herein,  refuses  to  give  a  certificate  for  the  discharge  of  the  mortgage 
herein,  on  the  notice  of  motion  herein,  with  due  proof  of  service 
thereof,  and  on  motion  of  X.  Y.,  attorney  for  the  petitioner,  Z.  W. 
appearing  for  G.  H.  and  opposing,  it  is 

Oedeped,  that  the  production  of  the  said  mortgage  to  the 

of  the  county  of upon  the  discharge  thereof  shall  be,  and  the 

same  hereby  is  dispensed  with ;  and  it  is  further 

Oedeked  [proceed  as  in  Form  No.  73  concerning  the  payment  of 
the  amount  secured  by  the  mortgage  and  the  discharge  of  the  mortgage 
ly  the  recording  officer.']* 

*  In  case  the  owner  of  the  property  unnecessary     where     the     petitioner 

can    produce    a    certificate    for    dis-  shall  make  it  appear  to  the  satisfac- 

charge,  the  provision  for  the  deposit  tion  of  the  court  that  the  principal 

of  the  amount  due  in  court  and  the  sum  and  interest  due  upon  the  mort- 

production    of    a   receipt   therefor    is  gage  has  been  fully  paid, 
unnecessary.    This   provision  is   also 
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NO.  76. 


COMPLAINT  IN  ACTION  TO  EEDEEM.     GRANTEE  OF  MORT- 
GAGOR AGAINST  MORTGAGEE  IN  POSSESSION. 

[Title  of  the  action.] 

The  plaintiff,  by  X.  Y.,  his  attorney,  complaining  against  the  de- 
fendant, alleges : 

I.  That  heretofore  E.  F.,  being  then  the  owner  in  fee  of  the  prem- 
ises hereinafter  described,  and  M.,  his  wife,  executed  to  the  above 

named  defendant,  C.  D.,  a  mortgage  bearing  date  on  the day 

of  ,  19 — ,  to  secure  the  payment  of  the  bond  of  said  E.  F., 

therein  set  forth  and  described,  conditioned  for  the  payment  of  the 

sum  of  [set  out  condition].     That  said  mortgage  was,  on  the 

day  of ,  19 — ,  recorded  in  the  office  of  the  clerk  of  the  county 

of ,  in  Liber of  Mortgages,  page ,  and  that  the 

mortgaged  premises  are  therein  described  as  follows:  [Insert  de- 
scription.] * 

II.  That  thereafter,  and  on  or  about  the  day  of  , 

19 — ,  the  said  defendant  entered  into  the  possession  of  the  said  mort- 
gaged premises,  and  into  the  receipt  of  the  rents  and  profits  thereof, 
and  has  ever  since  continued  in  such  possession  and  receipt. 

III.  That  heretofore  the  said  E.  P.,  and  M.,  his  wife,  by  their  deed 
of  conveyance,  executed  under  their  hands  and  seals,  bearing  date  on 

the  day  of  ■ ,  19 — ,  and  recorded  in  said  clerk's  office, 

on  the day  of 19 — ,  in  Liber  ' —  of  Conveyances, 

page ,  and  for  a  valuable  consideration,  therein  expressed,  duly 

conveyed  the  said  mortgaged  premises  to  the  plaintiff,  subject  to  the 
said  mortgage. 

IV.  The  plaintiff  further  alleges  upon  information  and  belief,  that 
the  said  mortgage  has  been  either  wholly  or  in  great  part  satisfied  and 
paid  by  the  rents  and  profits  of  said  mortgaged  premises  received  by 
said  defendant,  and  otherwise.  That  the  plaintiff  has  desired  and 
requested  the  defendant  to  come  to  an. accounting  with  him  as  to  the 
amount  unpaid  and  owing  upon  said  mortgage,  but  the  said  defend- 
ant refused,  and  still  refuses  so  to  do. 

Wherefore,  the  plaintiff  demands  that  an  account  may  be  taken  of 
the  amount  due  to  the  defendant  for  principal  and  interest  on  said 
mortgage,  and  that  the  plaintiff  may  be  at  liberty  to  redeem  the  said 
mortgaged  premises  upon  payment  of  what,  if  anything,  shall  be  found 
to  be  due;  that  the  defendant  upon  payment  thereof  acknowledge 
satisfaction  of  said  mortgage  and  discharge  the  same  of  record,  and 
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that  the  plaintiff  may  have  such  other  and  further  relief,  or  both,  in 
the  premises,  as  may  be  just.  X.  Y., 

Plaintiff's  Attorney. 
[Verification  in  the  usual  form.'] 

NO.  77. 

COMPLAINT  IN  ACTION  TO  REDEEM  AND  TO  COMPEL  AN  AS- 
SIGNMENT.    JUNIOR  INCUMBRANCER  AGAINST 
MORTGAGEE. 

[As  in  Form  No.  76  to  the  *.] 

That  heretofore,  on  the day  of ,  19 — ,  the  plaintiffl 

duly  recovered  a  Judgment  against  the  said  E.  P.,  in  an  action  in  the 

Supreme  Court,  in  and  for  the  county  of  ,  for  the  sum  of 

dollars  damages  and  costs;  that  said  judgment  was  on  the 

day  of ,  19 — ■,  duly  docketed  in  the  office  of  the  clerk 

of  the  said  county  of ,  and  then  became  and  was  a  lien  on  the 

said  mortgaged  premises  subject  to  said  mortgage,  and  that  no  part 
of  said  judgment  has  been  paid. 

That  the  said  mortgage  held  by  the  said  defendant,  C.  D.,  becarhe 

due  and  payable  on  the day  of ,  19 — ;  that  thereafter 

this  plaintiff  offered  and  tendered  to  the  said  defendant  the  full 
amount  due  thereon  for  principal  and  interest,  and  requested  an  as- 
signment thereof,  but  the  said  defendant  refused  to  execute  such  as- 
signment to  the  plaintiff. 

That  the  said  B.  F.,  who  is  now  the  owner  of  the  said  mortgaged 
premises,  has  neglected  and  refused  to  pay  the  principal  or  interest 
secured  by  said  mortgage,  and  that  he  remains  in  possession  of  the 
said  mortgaged  premises  and  of  the  rents  and  profits  thereof;  that 
the  taxes  on  said  mortgaged  premises  for  the  year  19 —  are  unpaid, 
amounting  to  the  sum  of dollars ;  that  the  said  E.  P.,  is  insol- 
vent ;  that  the  accumulation  of  interest  on  said  mortgage  and  on  said 
taxes  seriously  impairs  the  security  and  value  of  the  plaintiff's  afore- 
said lien;  and  that  the  defendant  and  the  said  E.  P.  have  combined 
and  confederated  together  to  allow  the  amount  of  said  mortgage  to 
reach  the  entire  value  of  the  property,  and  then  to  foreclose  the  same, 
with  intent  to  deprive  the  plaintiff  of  any  advantage  of  his  said  judg- 
ment lien.f 

Wherefore,  the  plaintiff  demands  that  an  account  may  be  taken 

t  It  is  necessary  that  it  should  be  to  the  protection  of  the  equitable 
made  to  appear  that  an  assignment  rights  of  the  plaintiff.  See  ante,  §§ 
is   for   acme   special   reason   essential      702  to  707. 


APPENDIX   OP   POEMS.  1053 

of  the  amount  due  to  the  defendant  for  principal  and  interest  on  said 
mortgage,  and  that  the  plaintiff  may  be  at  liberty  to  redeem  from 
the  said  mortgage  upon  payment  of  what  shall  be  found  to  be  due; 
that  the  defendant  upon  payment  thereof,  execute,  acknowledge,  and 
ideliver  to  the  plaintiff  an  assignment  of  the  said  bond  and  mortgage, 
and  that  he  also  deliver  to  the  plaintiff  all  instruments  in  writing  and 
papers  in  relation  thereto,  and  that  the  plaintiff  have  such  other  and 
further  relief,  or  both,  in  the  premises  as  may  be  just. 

X.  Y, 

Plaintiff's  Attorney, 
[yerification  in  the  usual  form.^ 

NO.  78. 

ORDER  OF  REFERENCE  TO  TAKE  ACCOUNT  OF  AMOUNT  DUE 
TO  MORTGAGEE  IN  POSSESSION. 

[Recite  proceedings,  and  then  add:] 
It  is  ordered,  that  it  be  referred  to  M.  K.,  Esq.,  of  the  city  of  - 


counselor  at  law,  to  take  an  account  of  what  is  due  to  the  defendant 
for  principal  and  interest  on  the  bond  and  mortgage  set  forth  in  the 
complaint.  And  the  said  referee  is  also  to  take  an  account  of  the 
rents  and  profits  of  the  said  mortgaged  premises  which  have  come  to 
the  hands  of  the  said  defendant,  or  of  any  other  person  or  persons 
by  his  order  or  for  his  use,  or  which  he,  without  his  wilful  default, 
might  have  received.  And  what  shall  be  coming  on  the  said  account 
of  rents  and  profits,  is  to  be  deducted  out  of  what  shall  be  found  due 
to  the  said  defendant  for  principal,  interest,  and  costs.  And  the  said 
referee  is  also  to  allow  the  said  defendant  all  sums  paid  out  by  him 
for  taxes,  or  for  permanent  improvements,  or  for  repairs,  or  for  other 
purposes  whenever,  upon  principles  of  equity,  such  payments  ought  to 
.be  allowed.  And  for  the  better  taking  of  the  said  account,  the  said 
parties  are  to  produce  before  and  leave  with  the  said  referee,  all  deeds, 
books,  papers,  and  writings  in  their  custody  or  power  relating  thereto, 
and  are  to  be  examined  on  oath  as  the  said  referee  may  direct. 

NO.  79. 
JUDGMENT  FOR  REDEMPTION.     ORDINARY  FORM. 

[Recite  the  proceedings  in  the  action,  and  then  add:] 

Therefore  it  is  adjudged  that  the  plaintiff  may  redeem  the  said 
mortgaged  premises  from  the  mortgage  held  by  the  defendant,  and 
which  is  mentioned  and  described  in  the  complaint  in  this  action, 
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■upon  paying  to  the  said  defendant  the  said  sum  of dollars  so 

found  and  reported  due  to  the  defendant,  with  interest  thereon  from 
the  date  of  said  report,  and  the  further  sum  of  dollars  ad- 
judged to  the  defendant  for  his  costs  and  charges  in  this  action,  with 
interest  from  the  date  hereof,  within  [six]  months  after  the  date 
of  the  entry  of  this  judgment  and  service  of  notice  thereof ;  and  that, 
upon  such  payment  being  made,  the  said  defendant  do  surrender  the 
said  mortgaged  premises  unto  the  said  plaintiff,  or  unto  such  person 
or  persons  as  he  shall  direct,  free  and  clear  of  aU  incumbrances  done 
by  him,  or  any  person  claiming  by^  from,  or  under  him,  and  deliver 
unto  the  said  plaintiff,  on  oath,  all  deeds  and  writings  in  his  custody 
or  power,  relating  to  the  said  mortgaged  premises.  And  further,  that 
the  said  defendant  execute  and  acknowledge  a  certificate  to'  cancel  and 
discharge  said  mortgage  of  record.  But  in  default  of  the  said  plain- 
tiff making  the  said  payment  of  principal,  interest,  and  costs  as  afore- 
eaid,  it  is  ordered  that  the  complaint  of  the  said  plaintiff  do,  from 
thenceforth,  stand  dismissed  out  of  this  court,  with  costs  to  be  taxed. 

NO.  80. 
AFFIDAVIT  OF  MORTGAGEE,  OF  NON-PAYMENT  OF  MONET. 

[Title  of  the  action.] 

State  of  Nev^  York,  {^^  . 

County  oe  ,  j 

C.  D.,  the  above  named  defendant,  being  duly  sworn,  says,  that  he 
has  not,  nor  has  any  person  or  persons  in  his  behalf,  at  any  time  here- 
tofore, received  or  been  paid  the  amount  of dollars  and  inter- 
ests thereon  from  the day  of ,  19 — ,  or  any  part  thereof, 

which  by  the  judgment  made  and  entered  in  this  action,  on  the 

day  of ,  19 — ,  was  ordered  and  appointed  to  be  paid  to  him, 

this  deponent;  but  that  the  full  amount  which  was  found  and  ad- 
judged by  said  judgment  to  be  due  and  owing  to  this  deponent  on  the 
bond  and  mortgage  mentioned  and  described  in  the  complaint,  is  still 
owing  and  unpaid  thereon. 

NO.  81. 
FINAL  ORDER  DISMISSING  COMPLAINT. 

At  a  Special  Term,  etc. 

[Title  of  the  action.'] 

Upon  the  judgment  entered  in  this  action  on  the  day  of 

,  19 — ,  and  on  reading  and  filing  notice  of  the  entry  of  said 
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judgment,  with  due  proof  of  the  service  thereof  on  the  plaintiff,  and 

the  afiBdavit  of  the  defendant  sworn  to  the  day  of  , 

19 — ,  showing  that  the  plaintiff  has  not  paid  the  amount  due  to  the 
defendant  for  principal,  interest,  and  costs,  or  any  part  thereof, 
though  more  than  six  months  have  expired  since  the  said  service  of 
notice  of  the  entry  of  said  judgment  as  aforesaid,  and  on  due  notice 
of  this  motion,  with  due  proof  of  the  service  thereof,  after  hearing 
X.  y.,  attorney  for  the  defendant,  in  support  of  the  motion,  and  J. 
K.,  counsel  for  the  plaintiff,  in  opposition  thereto, 

It  is  okdeked,  that  the  complaint  of  the  said  plaintiff  do,  from 

henceforth,  stand  dismissed  out  of  this  court,  with  dollars 

costs  to  be  taxed  by  the  clerk  of  this  court,  including  $10  costs  of 
this  motion. 

NO.  82. 

COMPLAINT  IN  ACTION  FOB/  STRICT  FORECLOSURE.* 

\_Comm6nc6  as  in  action  to  foreclose  hy  a  sale,  following  Form 
No.  11  to  and  including  paragraph  VIII.,  so  far  as  that  form  may 

•] 


IX.     That  thereafter  the  said  [the  person  who  owned  the  mortgage 
which  has  been  defectively  foreclosed]   commenced  an  action  in  the 

court,  county  of ,  against  C.  D.,  E.  F.,  G.  H.,  and  I. 

K.  and  L.,  his  wife,  for  the  foreclosure  of  the  said  mortgage,  and  for 
the  sale  of  the  said  mortgaged  premises  to  satisfy  and  discharge  said 
indebtedness,  and  such  proceedings  were  had  in  said  action,  that  on 

the  '■ day  of  ,  19 — ,  it  was  duly  ordered  and  adjudged 

by  the  said  courtj  that  the  said  mortgaged  premises,  or  so  much  there- 
of as  might  be  necessary  to  raise  the  amount  then  due  to  the  said 

,  for  principal,  interest,  and  costs,  and  which  might  be  sold 

separately  without  material  injury  to  the  parties  interested,  be  sold  at 

public  auction,  in  the  county  of ,  by  or  under  the  direction  of 

,  Esq.,  of  ,  counselor  at  law,  who  was  duly  appointed 

referee.  That  subsequently  to  the  entry  of  said  judgment,  and  in 
pursuance  thereof,  the  said  referee  duly  sold  said  mortgaged  prem- 

*  This    form    was    prepared    with  are  entitled,  are  discussed  ante,  at  §§ 

special  reference  to  a  case  where,  by  1132  to  1139. 

reason  of  a  defect  in  a  previous  fore-  It  should  be  borne  in  mind  that 
closure,  a  lien  upon  thf  property  has  under  the  wording  of  the  Code  of 
not  been  extinguished,  and  the  strict  Civil  Procedure,  §  1626,  it  is  ex- 
foreclosure  is  made  for  the  purpose  tremely  doubtful  whether  a  strict 
of  cutting  it  off.  The  general  prin-  foreclosure  would  be  granted  under 
ciples  which  control  the  rights  of  the  any  circumstances, 
parties,  and  the  relief  to  which  they 
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ises  at  public  auction  to  this  plaintiff,  and  this  plaintiff  duly  paid  to 
him  the  purchase  money  therefor,  and  received  from  him  a  deed  of 
conveyance  thereof,  all  of  which  will  more  fully  appear  by  said  deed 

of  conveyance,  which  was,  on  the  day  of  ,  19 — ,  duly 

recorded  in  the  office  of  the  clerk  of  the  county  of ,  in  Liber 

of  Conveyances,  page ;  by  the  report  of  sale  of  said  ref- 
eree, which  was  duly  filed  in  the  office  of  said  clerk,  on  the day 

of ,  19 — ,  and  by  the  order  of  said  court  confirming  said  report 

of  sale,  which  was  duly  entered  in  said  action  on  the day  of 

,  19—.* 

X.  That  under  said  foreclosure  and  sale,  and  the  said  deed  of  con- 
veyance of  said  referee,  executed  in  pursuance  of  said  judgment,  the 
plaintiff  entered  into  possession  of  said  mortgaged  premises,  and  the 
receipt  of  the  rents  and  profits  thereof,  and  that  he  has  since  con- 
tinued, and  still  is,  in  possession.  That  he  then  believed  that  he  had 
acquired,  under  said  foreclosure  proceedings,  a  perfect  title  to  the 
said  mortgaged  premises,  free  from  all  liens  and  incumbrances,  but 
that  he  has  since  been  informed,  and  he  believes,  that  the  defendant 
— — —  has,  or  claims  to  have,  an  interest  in  or  lien  upon  the  said 
premises  by  virtue  of  a  certain  mortgage  executed  \_describe  i<],  the 
lien  of  which  mortgage  was  and  is  inferior,  and  subsequent  to  the 
lien  of  the  mortgage  under  which  said  foreclosure  and  sale  was  had. 

XI.  That  this  plaintiff  is  advised  that  he  has  acquired  by  said 
foreclosure  proceedings,  the  title  to  the  said  mortgage  under  which 
said  sale  was  had  [and  also  the  right  which  I.  K.,  and  L.,  his  wife, 
who  were  defendants  in  said  action,  had  to  redeem  from  the  mortgage 
held  or  claimed  by  the  defendant,  the  said  I.  K.  being,  at  the  time  of 
the  commencement  of  said  foreclosure,  the  owner  in  fee  of  the  title 
and  equity  of  redemption  of  said  premises]  .f     That  the  amount  which 

*  If  the  defective  foreclosure  has  preferable.  If  the  title  of  the  plain- 
been  by  advertisement  and  sale  under  tiff  to  the  mortgage  is  shown  by  al- 
the  statute,  a  simple  allegation  may  leging  an  assignment  to  him,  a 
be  made  that  the  mortgage  was  as-  portion  of  paragraph  X.  would  be  in- 
signed  to  the  plaintiff  by  the  mort-  applicable,  and  it  should  be  averred 
gagee,  and  it  will  not  be  necessary  simply  that  the  plaintiff,  on  a  cer- 
to  set  out  the  whole  proceeding.  tain  day,  entered  into  the  possession 
The  affidavits  showing  the  defective  of  said  premises,  etc. 
foreclosure  will  then  be  admissible  f  The  purchaser  at  a  foreclosure 
on  the  trial  as  evidence  of  the  as-  sale  acquires  the  rights  of  the  plain- 
signment.  Robinson  v.  Ryan,  25  N.  tiff  in  the  land,  and  also  the  rights 
Y.  320.  It  would  doubtless  also  be  of  all  of  the  defendants.  As  against 
permissible  to  omit  to  set  out  the  a  stranger  to  the  action  holding  a 
proceedings  when  the  defective  fore-  junior  lien,  he  may  either  enforce 
closure  has  been  by  action,  but  in  all  the  lien  of  the  mortgage  foreclosed, 
cases  a  fuller  form  of  statement  is  or    he    may    redeem.     See    ante,    §§ 
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was  due  and  owing  to  the  plaintiff  in  said  action  on  the  said  mortgage, 
at  the  time  of  the  entry  of  said  Judgment  of  foreclosure  and  sale,  ex- 
clusive of  the  costs  or  expenses  of  said  action  or  of  said  sale,  was  the 

sum  of dollars,  and  interest  thereon  from  the day  of 

,  19 — ,  no  part  of  which  has  been  paid,  except  as  it  was  paid 

by  the  proceeds  of  said  sale,  under  which  this  plaintiff  claims. 

XII.  That  the  plaintiff  has  laid  out  and  expended  large  sums  for 
permanent  improvements  and  repairs  upon  said  premises,  to  wit: 
[state  the  nature  of  the  improvements,  their  cost  and  their  value~\. 
And  that  the  defendant  has  also  paid  large  sums  for  taxes  and  assess- 
ments on  said  premises,  to  wit :  [state  the  amounts  paid,  the  date  of 
payment,  and  the  nature  of  the  tax  or  assessment.'] 

XIII.  That  the  rents  and  profits  received  by  this  plaintiff  from 
said  premises,  have  not  been  so  great  in  amount  as  the  annual  interest 
on  said  mortgage,  under  which  said  foreclosure  was  had,  and  have 

not  amounted  to  more  than  the  sum  of  about dollars.     That 

the  plaintiff  claims  that  the  amounts  paid  by  him  for  taxes  and  as- 
sessments, and  repairs,  and  the  value  of  the  permanent  improvements 
made  by  him  as  aforesaid,  should  be  allowed  to  him  and  added  to  the 
amount  of  said  mortgage  and  interest  thereon,  and  that  there  is  now 
due  and  owing  to  him  thereon,  about  the  sum  of dollars. 

XIV.  That  the  plaintiff  has  applied  to  the  said  defendant , 

and  requested  him  to  pay  the  plaintiff  the  said  sum  so  due  on  the  said 
mortgage  held  by  the  plaintiff,  or  come  to  an  accounting  with  him 
thereon,  and  after  the  proper  charges  and  credits,  pay  to  the  said 
plaintiff  what  should  appear  to  be  due  him  on  the  said  mortgage;  or, 
in  default  thereof,  to  release  his  right  and  equity  of  redemption  in  the 
said  mortgaged  premises.  Biit  the  said  defendant  has  hitherto  re- 
fused, and  still  refuses  so  to  do,  or  to  comply  with  any  part  of  said_ 
plaintiff's  request. 

Wherefore,  the  plaintiff  demands  judgment: 

1.  That  an  account  may  be  taken  of  what  is  due  and  owing  to  the 
plaintiff  for  principal  and  interest  on  said  mortgage;  and  that  an  ac- 
count may  also  be  taken  of  the  rents  and  profits  of  the  said  mortgaged 
premises  which  have  been  received  by  the  plaintiff,  and  also  of  the 

1083  to  1087.  It  will  not  often  be  it  be  void,  or  to  have  the  amount 
difficult  to  determine  what  to  do,  but  due  upon  it  ascertained  if  it  be  valid, 
where  the  value  of  the  property  or  and  to  foreclose  it  either  by  a  sale 
the  amount  or  validity  of  the  junior  or  by  a  strict  foreclosure.  If  a  strict 
lien  is  doubtful,  it  will  be  permis-  foreclosure  is  desired,  see  ante,  §§ 
Bible  for  the  purchaser  under  the  1132  to  1139.  The  clause  in  brackets 
defective  foreclosure,  to  insist  upon  would  be  proper  if  the  plaintiff  de- 
all  of  his  rights.  The  action  may  sired  to  ask  for  any  relief  other  than 
then  be  to  cancel  the  junior  lien  if  -for  foreclosure. 
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expenditures  of  the  plaintifE  for  permanent  improvements  and  repairs, 
and  for  taxes  and  assessments. 

3.  That  said  defendant  pay  to  the  plaintiff  what  may  be  due  him 
on  taking  the  said  aecount,  together  with  the  costs  of  this  action,  by 
a  short  day  to  be  appointed  by  the  court  for  that  purpose;  or,  in  de- 
fault thereof,  that  the  said  defendant  and  all  persons  claiming  under 
him,  be  debarred  and  foreclosed  of  and  from  all  right,  title,  and 
equity  of  redemption  in  and  to  the  said  mortgaged  premises,  and 
every  part  thereof. 

3.  That  the  plaintiff  have  such  other  or  further  relief,  or  both,  in 
the  premises,  as  may  be  just  and  equitable. 

X.Y., 

Plaintijf's  Attorney. 
\_Adi  verification  in  the  usual  form.'] 

NO.  83. 

•JUDGMENT  FOR  STRICT  FORECLOSURE. 

l_Commence  by  reciting  the  proceedings  in  the  action,  which'  will 
be  similar  to  Form  No.  39.  In  all  cases  an  affidavit  under  Rule  60, 
of  the  filing  of  a  notice  of  the  pendency  of  the  action,  must  be  fur- 
nished upon  applying  for  judgment,  and  should  be  recited.  The 
following  will  be  the  essential  parts  of  the  judgment i] 

Therefore  it  is  adjudged,  that  upon  the  defendant's  paying  unto 
the  said  plaintiff  the  amount  which  is  so  found  and  reported  due  to 
him  as  aforesaid,  with  interest  from  the  date  of  said  report,*  together 

with  the  further  sum  of dollars,  and  interest  from  this  date, 

which  is  hereby  adjudged  to  the  plaintiff  for  costs  and  charges  of  this 
action,  within  [six]  months  after  the  entry  of  this  judgment,  and 
service  of  notice  thereof  upon  the  attorney  for  the  defendant,  said 

pajrment  to  be  made  at   [the  office  of  ,  Esq.,  attorney  for 

the  plaintiff.  No.  ^  street,  in  the  city  of ,  between  the 

hours  of  10  A.  M.  and  3  p.  m.,  of  any  business  day,  on  or  before  the 
expiration  of  said  six  months,  and  which  said  day  shall  have  been 
named  by  the  said  defendant  in  a  notice  in  writing  to  be  served  by 
him  on  said  attorney  for  the  plaintiff,  not  less  than  ten  days  prior  to 
such  day],  the  said  plaintiff  do  then  convey  the  said  mortgaged  prem- 
ises to  the  said  defendant  ,  by  a  suitable  and  proper  instru- 
ment of  conveyance,  to  be  approved  by  the  court  in  case  the  parties 
cannot  agree  upon  the  form  thereof,  free  and  clear  of_all  incumbrances, 

*  This  will  be  the  amount  due  to  anceg  have  been  made  to  him,  and  he 
the  plaintiff  after   all   proper   allow-      has  accounted  for  rents  and  profits. 
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done  or  suffered  by  him,  or  by  any  person  claiming  by,  from,  or  un- 
der him  [and  with  the  usual  covenants  against  his  and  their  acts] ; 
and  that  he  deliver  up  all  deeds  and  writings  in  his  custody  or  power 

■relating  thereto,  upon  oath,  to  the  said ,  or  to  whomsoever  he 

may  appoint  to  receive  the  same ;  and  further,  that  the  said  plaintiff 
execute  and  acknowledge  a  certificate  to  cancel  and  discharge  said 
mortgage  of  record.  But  in  default  of  the  said  defendant's  paying 
unto  the  plaintifE  such  principal,  interest,  and  costs  as  aforesaid,  by 
the  time  limited  for  that  purpose,  then  it  is  adjudged  that  the  said 

defendant ,  and  all  persons  claiming  under  him,  after  the  filing 

of  the  aforesaid  notice  of  the  pendency  of  this  action,  do  stand  and 
be  forever  barred  and  foreclosed  of  and  from  all  right,  title,  interest', 
and  equity  of  redemption  in  the  said  mortgaged  premises,  and  every 
part  thereof. 

The  following  is  a  description  of  the  said  mortgaged  premises  here- 
inbefore mentioned :     l_Insert  description.] 

NO.  84. 
ORDER  EXTENDINa  TIME  FOR  REDEMPTION. 

At  a  Special  Term,  etc. 
[Title  of  the  action.'] 

On  reading  and  filing  the  affidavit  of  the  defendant  ,  and 

notice  of  this  motion,  and  on  all  of  the  papers  and  proceedings  herein, 
after  hearing  M.  N.,  attorney  for  said  defendant,  and  on  his  motion, 
and  X.  Y.,  attorney  for  the  plaintiff,  in  opposition  thereto. 

It  is  oedeeed,  that  the  time  granted  to  the  said  defendant , 

in  and  by  the  judgment  which  was  entered  in  this  action  on  the 

day  of ,  19 — ,  and  within  which  time  he  was  required  to  re- 
deem the  mortgaged  premises  by  paying  the  amount  due  to  the  plain- 
tiff for  principal,  interest,  and  costs,  or  stand  foreclosed,  be  and  the 
same  hereby  is  extended  and  enlarged  for  [one]  month  upon  condi- 
tion that  the  said  defendant  shall,  within  ten  days  after  the  entry  of 
this  order,  pay  to  the  plaintiff  ten  dollars,  costs  of  this  motion. 

NO.  85. 
riNAI  ORDER  IN  ACTION  FOR  STRICT  EORECLOSURE. 

At  a  Special  Term,  etc. 
[Title  of  the  action.] 

Upon  the  judgment  entered  in  this  action  on  the  day  of 

^  19 — ^  and  on  reading  and  filing  notice  of  the  entry  of  said 
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judgment,  with  due  proof  of  the  service  thereof  on  the  defendant, 
and  the  affidavit  of  the  plaintiff  showing  that  the  defendant  has  not 
paid  the  amount  due  to  the  plaintiff  for  principal,  interest,  and  costs, 
or  any  part  thereof  though  more  than  six  months  have  expired  since 
the  said  service  of  notice  of  the  entry  of  said  judgment  as  aforesaid, 
and  on  due  notice  of  this  motion,  with  due  proof  of  the  service  there- 
of;  after  hearing  X.  Y.,  attorney  for  the  plaintiff,  in  support  of  the 
motion,  and  M.  N.,  counsel  for  the  defendant,  in  opposition  thereto. 

It  is  oedeeed,  that  the  said  defendant  ,  and  all  persons 

claiming  under  him,  after  the  filing  of  the  notice  of  the  pendency  of 
this  action,  do  stand  and  be  forever  barred  and  foreclosed  of  and  from 
all  right,  title,  interest,  and  equity  of  redemption  in-  the  mortgaged 
premises  described  in  the  said  judgment,  and  every  part  thereof. 

NO.  86. 
NEW  YORK  STANDARD  MORTGAGEE!  CLAUSE. 

Loss  or  damage,  if  any,  under  this  policy,  shall  be  payable  to  ■ 


■  mortgagee  [or  trustee],  as  interest  may  appear,  and  this  in- 
surance, as  to  the  interest  of  the  mortgagee  [or  trustee]  only  therein, 
shall  not  be  invalidated  by  any  act  or  neglect  of  the  mortgagor  or 
owner  of  the  within  described  property,  nor  by  any  foreclosure  or  other 
proceedings  or  notice  of  sale  relating  to  the  property,  nor  by  any 
change  in  the  title  or  ownership  of  the  property,  nor  by  the  occupa- 
tion of  the  premises  for  purposes  more  hazardous  than  are  permitted 
by  this  policy;  provided,  that  in  case  the  mortgagor  or  owner  shall 
neglect  to  pay  any  premium  due  under  this  policy,  the  mortgagee  [or 
trustee]  shall,  on  demand,  pay  the  same. 

Provided,  also,  that  the  mortgagee  [or  trustee]  shall  notify  this 
Company  of  any  change  of  ownership  or  occupancy  or  increase  of 
hazard  which  shall  come  to  the  knowledge  of  said  mortgagee  [or 
trustee],  and  unless  permitted  by  this  policy,  it  shall  be  noted  thereon 
and  the  mortgagee  [or  trustee]  shall,  on  demand,  pay  the  premium  for 
such  increased  hazard  for  the  term  of  the  use  thereof;  otherwise  this 
policy  shall  be  null  and  void. 

This  Company  reserves  the  right  to  cancel  this  policy  at  any  time 
as  provided  by  its  terms,  but  in  such  case  this  policy  shall  continue  in 
force  for  the  benefit  only  of  the  mortgagee  [or  trustee]  for  ten  days 
after  notice  to  the  mortgagee  [or  trustee]  of  such  cancellation  and 
shall  then  cease,  and  this  Company  shall  have  the  right,  on  like  notice, 
to  cancel  this  agreement. 

Whenever  this  Company  shall  pay  the  mortgagee  [or  trustee]  any 
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sum  for  loss  or  damage  under  this  policy  and  shall  claim  that,  as  to  the 
mortgagor  or  owner,  no  liability  therefor  existed,  this  Company  shall, 
to  the  extent  of  such  payment,  be  thereupon  legally  subrogated  to  all 
the  rights  of  the  party  to  whom  such  payment  shall  be  made,  under  all 
securities  held  as  collateral  to  the  mortgage  debt,  or  may,  at  its  opticm, 
pay  to  the  mortgagee  [or  trustee]  the  whole  principal  due  or  to  grow 
due  on  the  mortgage  with  interest,  and  shall  thereupon  receive  a  full 
assignment  and  transfer  of  the  mortgage  and  of  all  such  other  se- 
curities; but  no  subrogation  shall  impair  the  right  of  the  mortgagee 
[or  trustee]  to  recover  the  full  amount  of claim. 

Dated,  — . 

Attached  to  and  forming  part  of  Policy  No. 


[Signature  for  Company.] 


NO.  87. 


NEW  YORK  STANDARD  MORTGAGEE  CLAUSE  (WHEN  OWNER 
HAS  NO  INTEREST  IN  THE  INSURANCE). 

It  is  hereby  specially  understood  and  agreed  that  this  policy  is  for 
the  benefit  of  the  mortgagee  [or  trustee]  only,  the  owner  having  no 
interest  whatever  therein. 

And  it  is  further  agreed  that  whenever  this. Company  shall  pay  the 
mortgagee  any  sum  for  loss  under  this  policy  this  Company  shall  at 
once  be  legally  subrogated  to  all  the  rights  of  the  mortgagee  [or 
trustee]  under  all  the  securities  held  as  collateral  to  the  mortgage  debt 
to  the  extent  of  such  payment,  but  such  subrogation  shall  not  impair 
the  right  of  the  mortgagee  [or  trustee]  to  recover  the  full  amount  of 
his  claim. 

Attached  to  and  forming  part  of  Policy  No. . 

[Signature  of  Insured.] 


[Signature  for  Company.'] 


NO.  88. 


NEW  YORK  STANDARD  MORTGAGEE  ClAUSE  WITH  FULI 

CONTRIBUTION. 

Loss  or  damage,  if  any,  under  this  policy,  shall  be  payable  to  ■ 


as  mortgagee  [or  trustee],  as  interest  may  appear,  and  this 

insurance,  as  to  the  interest  of  the  mortgagee  [or  trustee]  only 
therein,  shall  not  be  invalidated  by  any  act  or  neglect  of  the  mortgagor 
or  owner  of  the  within  described  property,  nor  by  any  foreclosure  or 
other  proceedings  or  notice  of  sale  relating  to  the  property,  nor  by 
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any  change  in  the  title  or  ownership  of  the  property,  nor  by  the  oc- 
cupation of  the  premises  for  purposes  more  hazardous  than  are  per- 
mitted by  this  policy;  provided,  that  in  case  the  mortgagor  or  owner 
shall  neglect  to  pay  any  premium  due  under  this  policy,  the  mort- 
gagee [or  trustee]  shall,  on  demand,  pay  the  same. 

Provided,  also  that  the  mortgagee  [or  trustee]  shall  notify  this  Com- 
pany of  any  change  of  ownership  or  occupancy  or  increase  of  hazard 
which  shall  come  to  the  knowledge  of  the  said  mortgagee  [or 
trustee],  and,  unless  permitted  by  this  policy,  it  shall  be  noted 
thereon  and  the  mortgagee  [or  trustee]  shall,  on  demand, 
pay  the  premium  for  such  increased  hazard  for  the  term  of  the  use 
thereof;  otherwise  this  policy  shall  be  null  and  void. 

This  Company  reserves  the  right  to  cancel  this  policy  at  any  time  as 
provided  by  its  terms,  but  in  such  case  this  policy  shall  continue  in 
force  for  the  benefit  only  of  the  mortgagee  [or  trustee]  for  ten  days 
after  notice  to  the  mortgagee  [or  trustee]  of  such  cancellation  and 
shall  then  cease,  and  this  Company  shall  have  the  right,  on  like  notice, 
to  cancel  this  agreement. 

In  case  of  any  other  insurance  upon  the  within  described  property 
this  Company  shall  not  be  liable  under  this  policy  for  a  greater  pro- 
portion of  any  loss  or  damage  sustained  than  the  sum  hereby  insured 
bears  to  the  whole  amount  of  insurance  on  said  property,  issued  to  or 
held  by  any  party  or  parties  having  an  insurable  interest  therein, 
whether  as  owner,  mortgagee  or  otherwise. 

Whenever  this  Company  shall  pay  this  mortgagee  [or  trustee] 
any  sum  for  loss  or  damage  under  this  policy,  and  shall  claim  that, 
as  to  the  mortgagor  or  owner,  no  liability  therefor  existed,  this  Com- 
pany shall,  to  the  extent  of  such  payment,  be  thereupon  legally  subro- 
gated to  all  the  rights  of  the  party  to  whom  such  payment  shall  be 
made,  under  all  securities  held  as  collateral  to  the  mortgage  ^ebt,  or 
may,  at  its  option,  pay  to  the  mortgagee  [or  trustee]  the  whole  prin- 
cipal due  or  to  grow  due  on  the  mortgage  with  interest,  and  shall 
thereupon  receive  a  full  assignment  and  transfer  of  the  mortgage  and 
of  all  such  other  securities ;  but  no  subrogation  shall  impair  the  right 

of  the  mortgagee  [or  trustee]  to  recover  the  full  amount  of 

claim. 

Dated, . 

Attached  to  and  forming  part  of  Policy  No. 


[Signature  for  Company.'] 
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NO.  89. 
NOTICE  OF  SALE  ON  FORECLOSURE  BY  ADVERTISEMENT.* 

Whereas,  default  has  been  made  in  the  payment  of  the  money  se- 
cured by  a  mortgage  dated  the day  of ,  19 — ,  executed 

by  A.  B.  and  M.,  his  wife,  of  ,  to  C.  D.,  of  the  same  place, 

which  mortgage  was  recorded  in  the  oflBce  of  the  clerk  of  the  county 

of ,  in  Liber of  Mortgages,  page ,  on  the 

day  of ,  19 — ,  at o'clock  in  the  noon  of  that 

day;  and  which  said  mortgage  was  by  the  said  C.  D.  assigned  to  E. 
F.,  who  is  now  the  owner  and  holder  thereof ; 

And  whereas  the  amount  claimed  to  be  due  upon  said  mortgage 

at  the  time  of  the  first  publication  of  this  notice  is  the  sum  of 

dollars  and cents,  to  wit :  the  sum  of dollars  principal, 

and  the  sum  of dollars  and cents  the  interest  thereon 

from  the day  of ,  19 — ,  which  said  sum  of dol- 
lars and cents  is  the  whole  amount  claimed  to  be  unpaid  on 

said  mortgage : 

N"ow,  THEREFORE,  noticc  is  hereby  given  that,  by  virtue  of  the 
power  of  sale  contained  in  said  mortgage  and  duly  recorded,  as  afore- 
said, and  in  pursuance  of  the  statute  in  such  case  made  and  provided, 
the  said  mortgage  will  be  foreclosed  by  a  sale  of  the  premises  therein 

described  at  public  auction,  at ,  in  the  city  of ,  on  the 

day  of  ,  19 — ,  at o'clock  in  the  noon 

on  that  day. 

The  said  premises  are  described  in  said  mortgage  as  follows:  [Jw- 
sert  description.'] 

Dated,  etc. 

B.  P., 

Assignee  of  Mortgage. 
X.  Y., 
Attorney  for  Assignee. 

NO.  90. 

THE  SAME.  A  SHORT  FORM. 

Mortgage  Sale. — Mortgagors  A.  B.  and  M.,  his  wife;  mortgagee 
CD.;  assignee  B.  P. ;  second  assignee  and  present  owner  and  holder 

G.  H.     Mortgage  dated  ,  19 — ,  and  recorded  m  the  office  of 

the  clerk  of  county,  ■ ,  19 — ■,  in  Book  No.  of 

Mortgages,  page  .     The  amount  claimed  to  be  due  upon  said 

*Code  of  Civ.  Pro.  §  2391;   ante,  §§   1173  to  1180. 
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mortgage,  at  the  date  of  the  first  publication  of  this  notice  is  the  sum 

of  $ . 

Default  having  been  made  in  the  payment  of  the  moneys  secured 
by  said  mortgage,  and  no  suit  or  proceeding  at  law  or  otherwise  hav- 
ing been  instituted  to  recover  said  mortgage  debt  or  any  part  thereof : 
now,  therefore,  notice  is  hereby  given,  according  to  the  statute  in 
such  case  made  and  provided,  that  by  virtue  of  the  power  of  sale  con- 
tained in  said  mortgage,  and  duly  recorded  therewith,  as  aforesaid, 
the  said  mortgage  will  be  foreclosed  by  a  sale  of  the  premises  therein 
described,  by  the  subscriber,  the  assignee  aforesaid,  at  public  auction, 

on  the  day  of ,  19 — ,  at  in  the  ■  noon 

of  that  day,  at ,  in  the  village  of  ,  in  said  county  of 


Said  premises  are  described  in  said  mortgage  as  follows:  [Insert 
description.^ 

Dated,  etc. 

G.  H.,  Assignee. 
X.  Y.,  Attorney. 

NO.  91. 

AFFIDAVIT  OF  AFFIXING  COPY  OF  NOTICE  IN  BOOK  KEPT  BY 
THE  COUNTY  CLERK.* 

State   of   New   York,  \ 

County   of   \^^" 

,  being  duly  sworn,  says,  that  he  is  the  clerk  of  the  said 

county  of  ;  that  more  than  twelve  weeks  prior  to  the  time 

therein  specified  for  the  sale,  to  wit,  on  the  day  of , 

19 — ,  he  received  a  printed  copy  of  the  annexed  notice  of  sale,  and 
that  immediately,  to  wit,  on  said  day,  he  affixed  the  same  in  a  book 
prepared  and  kept  by  him  for  that  purpose,  and  also  entered  a  minute 
in  said  book  at  the  bottom  of  such  notice  of  the  time  of  receiving  and 
afBxing  the  same,  duly  subscribed  by  him,  the  said  clerk,  and  also 
indexed  such  notice  to  the  name  of  the  mortgagor. 

Sworn,  etc. 

*Code  of  Civ.  Pro.  §§  2390,  2396;    ante,  §§  1166,  1202. 
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NO.  92. 

THE  SAME.    MADE  BY  ANY  OTHER  PERSON  THAN  THE 
COUNTY  CLERK. 

State   of   New   York,  ) 
County   op   y^" 

being  duly  sworn,  says,  that  he  resides  at [and  is 


one  of  the  clerks  employed  by  the  clerk  of  the  county  of  in 

the  office  of  said  clerk] ;  that  more  than  twelve  weeks  prior  to  the 

time  therein  specified  for  the  sale,  to  wit,  on  the day  of  — : , 

19 — ,  he  saw  a  printed  copy  of  the  annexed  notice  of  sale  affixed  in  a 

book  prepared  and  kept  by  the  clerk  of  said  county  of  for 

that  purpose;  that  there  was  then  also  entered  in  said  book,  at  the 
bottom  of  such  notice,  the  time  of  receiving  and  affixing  the  same, 

which  was  therein  stated  to  be  the day  of ,  19 — ,  duly 

subscribed  by  said  clerk,  and  that  said  notice  was  also  indexed  to  the 
name  of  the  mortgagor. 
Sworn,  etc. 

.  NO.  93. 

AFFIDAVIT  OF  AFFIXING  THE  NOTICE  OF  SALE  ON  THE 
OUTER  DOOR  OF  THE  COURT  HOUSE.* 


State   of   New   York,  ^^gg_ 
County   of   — 


^>ls 


,  being  duly  sworn,  says,  that  he  resides  at ,  and  that, 

more  than  eighty-four  days  prior  to  the  time  therein  specified  for  the 

sale,  to  wit,  on  the  day  of ,  19 — ,  he  fastened  up  a 

printed  copy  of  the  annexed  printed  notice  of  sale,  on  the  outward 

door  of  the  court  house  in  the  city  [or  village]  of ,  that  being 

the  building  which  is  nearest  to  the  said  mortgaged  premises,  and  in 

which  the  county  courts  are  directed  to  be  held  in  the  county  of , 

where  the  said  premises  are  situated. 

He  further  says,  that  said  notice  was  affixed  and  posted  on  the 
said  outer  door  of  said  court  house,  in  a  conspicuous  place  and  in  a 
substantial  manner. 

Sworn,  etc. 

*Code  of  Civ.  Pro.  §§  2388,  2396;ante,  §§  1167,  1202. 
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NO,  94. 

ATFIDAVIT  OF  THE  PUBLICATION  OF  THE  NOTICE  OF  SALE.* 

State   of    New   York,  { 

County    of   j 

,  being  duly  sworn,  says,  that  he  resides  at ,  and  that 


he  is,  and  at  the  several  times  hereinafter  mentioned  he  was,  the 
printer  [or  the  foreman  of  the  printer,  or  the  principal  clerk  of  the 
printer]  of  the  [Weekly  Gazette],  a  newspaper  printed  and  published 

at ,  in  the  county  of ;  that  the  annexed  notice  of  sale 

was  published  in  the  said  newspaper  for  twelve  weeks  successively, 
once  in  each  week,  prior  to  the  time  therein  specified  for  the  sale, 

commencing  on  the day  of ,  19 — ,  and  ending  on  the 

day  of ,  19 — ,  both  days  inclusive.     [And,  if  there  have 

been  adjournments,  add:~\  And  he  further  says,  that  the  notice  of 
postponement  annexed  to  and  underneath  said  notice  of  sale,  was  also 

published  in  said  newspaper  on  the day  of ,  19 — ,  and 

on  the day  of ,  19 — ,  in  the  form  shown  in  said  an- 
nexed printed  copy  thereof. 
Sworn,  etc. 

NO.  95. 

AFFIDAVIT  OF  SERVING  NOTICE  OF  SALE'.f 


State  of   New  York 
County   of   — 


'  Iss.: 


,  being  duly  sworn,  says,  that  he  resides  at  ,  and 

that  he  is  of  the  age  of :  years ; 

That  on  the day  of ,  19 — ,  at  — ,  in  the  city  of 

,  he  served  a  copy  of  the  annexed  notice  of  sale  on ,  by 

delivering  the  same  to  and  leaving  it  with  him  personally;  that  on 

the  same  day  [or,  on  the day  of ,  19 — ]  at ,  he 

made  a  like  service  upon . 

That  on  the day  of ,  19 — ,  he  served  a  copy  of  said 

annexed  notice  of  sale  on  ,  by  leaving  the  same,  which  was 

legibly  addressed  to  him,  at  his  dwelling  house  at ,  in  the  city 

of ,  in  charge  of  a  person  of  full  age,  who  received  the  same 

for  him;  that  on  the  same  day  [or  on  the  day  of  , 

19 — ]  he  made  a  like  service  upon  ,  by  leaving  a  copy  of 

the  said  notice  addressed  to  him,  at  his  dwelling  house  at ,  in 

the  city  of ,  in  charge  of  a  person  of  full  age,  who  received  the 

same  for  him, 

»  Id.  t  Code  of  Civ.  Pro.  §§  2389,  2396. 
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That  on  the day  of ,  19 — ,  he  served  a  copy  of  the 

said  annexed  notice  upon  each  of  the  following  named  persons,  by 

depositing  the  same  in  the  post-office  at  the  city  of  ,  folded, 

inclosed  in  sealed  post-paid  envelopes,  and  directed  to  each  _  of -the 
said  persons  at  their  several  respective  places  of  residence  as  follows: 

to ,  at ;  to ,  at ;  and  to ,  at . 

That  the  postage  on  each  of  said  notices  was  prepaid,  and  that  the 
said  persons  were  known  to  deponent  to  reside  at  the  several  places 
to  which  the  notices  to  them  were  respectively  directed. 

Sworn,  etc. 

NO.  96. 

AFFIDAVIT  OF  THE  FACT  OF  THE  SALE.* 

State   op   New   York,  { 

County   op   y^" 

-,  being  duly  sworn,  says,  that  he  resides  at  ,  and 


that  at ,  in  the  city  of ,  on  the day  of 

19 — ,  at o'clock  in  the noon  of  that  day,  he  officiated 

as  auctioneer  at  the  sale  of  the  mortgaged  premises  described  in  the 
notice  of  sale,  a  printed  copy  of  which  is  hereunto  annexed,  pursuant 
to  such  notice  and  by  virtue  of,  the  power  of  sale  contained  in  the 
mortgage  which  is  therein  mentioned;  that  said  sale  took  place  at 
said  time  and  place,  and  that  the  whole  of  said  premises  were  then 

and  there  sold  in  one  parcel  to  ,  of  ,  for  the  sum  of 

dollars,  he  being  the  highest  bidder  therefor,  and  that  being 

the  highest  sum  bidden  for  the  same. 

Deponent  further  says,  that  said  sale  was  made  at  public  auction 
and  in  the  daytime,  and  was,  as  deponent  believes,  honestly  and  fairly 
conducted. 

Sworn,  etc. 

NO.  97. 

PETITION  IN  SUMMARY  PEOCEEDING  BY  PURCHASER  UNDER 

FORECLOSURE  BY  ADVERTISEMENT  TO  OBTAIN 

POSSESSION.! 

To  the  county  Judge  of  the  county  of . 

The  petition  of  X.  Y.,  of ,  in  the  county  of ,  respect- 
fully shows: 

*  Code  of  Civ.  Pro.  §  2396.  proceedings    by    landlords    to    obtain 

•]-  See  Code  of  Civil  Pro.  §  2232  et  possession    of    demised    premises    for 

seq.;     ante,     §§      1215,      1216.     The  non-payment  of  rent,  or  for  holding 

method  of  procedure  is  not  pointed  over  after  the  expiration  of  a  term. 

out  at  length,  but  is  the  same  as  in 
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That  heretofore  A.  B.,  being  the  owner  of  the  premises  hereinafter 

described,  and  being  indebted  to  C.  D.  in  the  sum  of  — dollars, 

upon  his  bond  for  that  sum  dated  on  the day  of .— ,  19 — , 

and  payable  in  one  year  after  that  date,  with  interest  thereon,  payable 
semi-annually,  the  said  A.  B.  and  M.,  his  wife,  executed,  acknowledged, 
and  delivered  to  said  C.  D.,  a  mortgage  to  secure  the  payment  of  said 
bond  bearing  even  date  therewith,  and  recorded  in  the  office  of  the 

clerk  of  the  county  of  ,  in  Liber  of  Mortgages,  page 

,  on  the day  of ,  19 — ,  whereby  they  granted  and 

conveyed  unto  the  said  C.  D.  the  following  described  premises,  to  wit : 
\lnsert  description.']  That  said  mortgage  contained  a  like  condition 
as  the  said  bond,  and  that  it  also  contained  a  power  of  sale,  whereby 
in  case  of  default  in  the  payment  of  the  said  sum  of  money,  the  in- 
terest that  might  grow  due  thereon,  or  any  part  thereof,  the  said  C. 
D.,  or  his  assigns,  were  duly  empowered  to  sell  the  said  mortgaged 
premises  in  due  form  of  law,  and  out  of  the  moneys  arising  from  the 
sale,  to  pay  the  said  sum  of  money  and  interest,  with  the  costs  and 
expenses  of  the  proceedings  thereupon,  the  surplus  to  be  returned  to 
the  mortgagor ;  that  thereafter  the  said  C.  D.  duly  assigned  said  bond 
and  mortgage  to  E.  F. ;  that  thereafter  default  was  made  in  the  pay- 
ment of  the  money  secured  by  the  said  mortgage,  whereupon  the  said 
E.  F.  commenced  proceedings  by  virtue  of  the  said  power  of  sale  con- 
tained in  said  mortgage,  and  in  pursuance  of  the  statute  in  such  case 
made  and  provided,  to  foreclose  the  said  mortgage  by  a  sale  of  the 
premises  therein  described  at  public  auction ;  that  due  notice  was  given 
of  the  time  and  place  of  such  sale,  in  the  manner  required  by  law; 

and  that  thereafter,  to  wit,  on  the day  of ,  19 — ,  the 

said  premises  were  under  the  said  power  of  sale  duly  sold  to  and  pur- 
chased by  your  petitioner  for  the  price  of dollars,  that  being 

the  highest  sum  bidden  for  the  same ;  that  the  affidavits  of  publication 
and  afiixing  the  notice  of  sale,  and  of  service  of  such  notice,  and  of 
the  circumstances  of  the  sale,  showing  such  foreclosure  and  the  pro- 
ceedings thereupon,  and  which  affidavits  are  required  by  law  to  be 

made,  were  duly  made,  and  that  they  were  on  the  day  of 

,  19 — -.,  duly  filed  in  the  office  of  the  clerk  of  the  county  of 

,  that  being  the  county  where  the  said  mortgaged  premises  were 

and  are  situated,  and  where  said  sale  took  place;  and  that  they  were 
also  on  that  day  duly  recorded  at  length  by  such  clerk  in  a  book  kept 
by  him  in  his  said  office  for  the  record  of  mortgages,  to  wit,  in  Book 

of  Mortgages  commencing  at  page  ;  that  after  the 

title  to  the  said  mortgaged  premises  had  been  fully  perfected  in  this 
petitioner,  by  the  filing  and  recording  of  the  said  affidavits  as  afore- 
said, this  petitioner  demanded  possession  of  the  said  premises  from 
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said  A.  B.,  who  was  then  and  is  now  in  possession  thereof  [or  from 
M.  N.,  who  was  then  and  who  is  now  in  possession  thereof,  claiming 
to  hold  the  same  by  some  right  or  title  derived  from  the  said  A.  B., 
the  said  mortgagor,  subsequent  to  the  execution  and  delivery  of  said 
mortgage],  by  virtue  of  said  title  under  said  foreclosure,  and  that  the 
said  A.  B.  [or  M.  N.]  refused  to  surrender  said  possession,  and  that 
he  holds  over  and  continues  in  possession  of  the  said  premises  after 
the  perfection  of  said  title  under  said  foreclosure  proceedings,  and 
after  such  demand  aforesaid,  without  permission  of  this  petitioner, 
who  is  entitled  to  the  possession  thereof. 

Your  petitioner  therefore  prays  for  a  iinal  order  to  remove  the 
said  A.  B.  [or  M.  N.],  and  all  persons  holding  under  him,  from  the 
possession  of  said  premises,  and  for  such  other  or  further  relief  as 
may  be  Just,  together  with  costs. 

Dated,  etc.  J.  L.,  Attorney  for  Petitioner: 

[Add  verification  by  petitioner  in  Same  form  as  verification  to  a 
complaint.'] 

NO.  98. 

PEECEPT  TO  BE  ISSUED  ON  FOREGOING  PETITION. 

Before  the  county  judge  of county. 

X.  Y.,  Petitioner, 

against 
A.  B.  and  M.  D.,  Respondents. 

The  People  of  the  State  of  New  York  to  A.  B.  and  M.  D.  above 
named,  and  each  and  every  person  in  possession  of  the  premises  here- 
inafter described: 

You  are  hereby  required  forthwith  to  remove  from  the  premises 
designated  and  described  as  follows:   [Take  in  description.']     Or  to 

show  cause  before  me,  the  county  judge  of  the  county  of ,  at 

the  county  court  house,  in  the  village  of  ,  on  the  day 

of ,  19 — ,  at  o'clock  in  the  noon  of  that  day, 

why  the  possession  of  said  premises  should  not  be  delivered  to  the  said 
petitioner. 

Dated,  etc. 

[Signature  of  County  Judged] 
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NO.  99. 

INDORSEMENT  ON  FOREGOING  PRECEPT  IF  SERVICE  IS  MADE 
OTHERWISE  THAN  PERSONALLY. 

Section  2341  of  the  Code  of  Civil  Procedure. 

Section  3341.  "A  person  to  whom  a  copy  of  a  precept  directed  to 
another  is  delivered,  as  prescribed  in  this  title,  must,  without  any 
avoidable  delay,  deliver  it  to  the  person  to  whom  it  is  directed,  if  he 
can  be  found  within  the  same  town  or  city,  or,  if  he  cannot  be  so 
found,  to  his  agent  therein :  and  if  neither  can  be  so  found  after  the 
exercise  of  reasonable  diligence,  before  the  time  when  the  precept  is 
returnable  to  the  judge  or  justice  who  issued  the  same,  at  the  time 
of  the  return  thereof,  with  a  written  statement  indorsed  thereupon, 
that  he  has  been  unable  after  the  exercise  of  reasonable  diligence,  to 
find  the  person  to  whom  the  precept  is  directed,  or  his  agent,  within 
the  town  or  city.  A  person  who  wilfully  violates  any  provision  of  this 
section  is  guilty  of  a  misdemeanor:  and  if  he  is  a  tenant  upon  the 
property,  forfeits  to  his  landlord  the  value  of  three  years'  rent  of  the 
premises  occupied  by  him.  A  copy  of  this  section  must  be  indorsed 
upon  each  copy  of  a  precept  served  otherwise  than  personally  upon  the 
person  to  whom  it  is  directed." 

NO.  100. 
FINAL  ORDER  IN  SUMMARY  PROCEEDING. 

[Title  as  in  precept.'] 

The  petitioner,  X.  Y.,  appeared  on  the day  of ,  19 — , 

and  the  precept  was  then  returned,  with  due  proof  of  service  thereof, 
and  the  petitioner  then  demanded  possession  of  the  premises  described 
in  his  petition,  dated  and  verified  on  the day  of ,  19 — . 

The  respondent,  A.  B.,  then  also  appeared  by  his  attorney  and  filed 
his  verified  answer  to  the  said  petition,  and  the  issue  thus  made  hav- 
ing been  duly  tried  before  said  county  judge  without  a  jury,  who 
heard  the  allegations  and  proofs  of  the  parties,  the  said  county  judge 
rendered  his  decision  in  favor  of  the  petitioner. 

On  motion  of  T.  L.,  attorney  for  the  petitioner,  final  order  is  there- 
fore hereby  made  in  favor  of  said  petitioner,  awarding  to  the  said 
petitioner  the  delivery  of  the  premises  described  in  said  petition  by 

reason  of  the  facts  therein  alleged  and  set  forth,  together  with 

dollars  costs. 

Dated,  etc. 

[Signature  of  County  Judge.^ 
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NO.  101. 

WARRANT  TO  OBTAIN  POSSESSION  IN  SUMMARY 
PROCEEDINGS. 

To  the  sheriff  of  the  county  of ,  or  to  any  constable  of  said 

county. 

Whereas,  X.  Y.,  has  heretofore  presented  to  me  his  verified  peti- 
tion, alleging  that  heretofore  A.  B.,  being  the  owner  of  the  premises 
hereinafter  described,  and  being  indebted  to  C.  D.  in  the  sum  of 

dollars,  upon  his  bond  for  that  sum,  dated  on  the day  of 

,  19 — ,  and  payable  in  one  year  after  said  date,  with  interest 

thereon  payable  semi-annually,  the  said  A.  B.  and  M.  his  wife  exe- 
cuted, acknowledged,  and  delivered  to  said  C.  D.  a  mortgage  to  secure 
the  payment  of  said  bond  [Following  in  the  language  substantially  of 
the  petition,  Form  No.  97.] 

Whereupon  I  issued  a  precept,  requiring  the  said  A.  B.  and  M.  N., 
and  each  and  every  person  in  possession  thereof,  forthwith  to  remove 
from  the  said  premises,  or  show  cause  before  me,  at  a  certain  time 
now  past,  why  the  possession  of  the  said  premises  should  not  be  de- 
livered to  the  said \_If  an  answer  has  been  interposed  and  a 

trial  had,  here  recite  the  proceedings'],  and  no  good  cause  having  been 
shown,  or  in  any  way  appearing  to  the  contrary,  and  due  proof  of 
the  service  of  such  precept  having  been  made  to  me,  and  I  having  made 
a  final  order  awarding  the  delivery  of  the  possession  of  said  premises 
to  said  petitioner  with dollars  costs ; 

Therefore,  in  the  -name  of  the  People  of  the  State  of  New  York, 
you  are  commanded  to  remove  all  persons  from  said  premises,  and  put 
the  said  X.  Y.  into  the  full  possession  thereof. 

In  witness  whereof  I  have  subscribed  to  these  presents  this 

^ay  of  ,  in  the  year  one  thousand  nine  hundred  and  , 

[Signature  of  County  Judge.] 

NO.  102. 
SHERIFF'S  OR  CONSTABLE'S  RETURN  UPON  WARRANT. 

Pursuant  to  the  command  of  the  within  warrant,  I  have  this  day 

put  the  said  into  the  full  possession  of  the  premises  therein 

mentioned. 

Dated  this day  of — ,  19—. 

[Signature  of  Sheriff  or  Constable.] 
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[References  are  to  Form  Numbers.'] 

ACCOUNT  of  receiver,  49. 

ACTION  TO  FORECLOSE,  affidavit  for  order  of  discontinuance,  17. 
affidavit  on  application  for  judgment,  19. 
answer  in,  13.  y 

answer  in,  denial  of  having  assumed  mortgage,  14. 
answer  in,  where  the  owner  of  the  equity  of  redemption  is  not  im- 
pleaded, 15. 
answer  in — ^general  of  infant  defendants,  16. 
appearance — notice  of  and  waiver,  12. 
application  for  judgment — ^notice  of,  20. 
complaint  in,  11. 

deficiency — ^request  to  docket  judgment  for,  42. 
deficiency — ^judgment  for,  where  one  of  the  defendants  holds  the 

position  of  surety,  35. 
deficiency — referee's  report  of  sale  where  there  is,  39. 
deficiency — execution  for,  43. 
discontinuance — affidavit  for  order  of,  17. 

equity  of  redemption,  answer  where  owner  of  is  not  impleaded,  15. 
general  answer  of  infant  defendants,  16. 
infants — general  answer  of,  16. 
judgment — affidavit  on  application  for,  19i 

notice  of  application  for,  20. 

order  of  reference  preliminary  to,  21. 

report  of  referee  preliminary  to,  24,  25,  26. 

of  foreclosure  and  sale,  30,  31,  32,  33. 

of  foreclosure  and  sale,  notice  of  motion  for,  28. 

of  foreclosure  and  sale,  undertaking  on  appeal  from,  27. 

for  deficiency  where  one  of  the  defendants  holds  the  position  of 
a  surety,  35. 

for  deficiency — request  to  docket,  42.. 
lis  pendens — notice  of,  9. 

motion  for  judgment  of  foreclosure — notice  of,  28. 
notice  of  pendency  of  action  to  foreclose,  9. 
notice  of  no  personal  claim,  10. 
notice  of  appearance  and  waiver,  12. 
notice  of  application  for  judgment,  20. 
notice  of  motion  for  judgment  of  foreclosure  and  sale,  28. 
notice  of  sale  under  the  judgment,  36. 

1072 
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References  are  to  Sections. 

'ACTION  TO  FOEECLOSE— coniinwed. 
oath  of  referee,  23. 
order  of  discontinuance,  18. 

reference  preliminary  to  judgment,  20. 

confirming  report  of  sale,  40. 
referee — oath  of,  23. 

summons  to  attend  before,  22. 

report  of,  preliminary  to  judgment,  24,  25,  26. 
referee's  report  of  sale — surplus,  38. 

report  of  sale — deficiency,  39. 

deed,  41. 
report  of  referee,  preliminary  to  judgment,  24,  25,  26. 

of  referee,  of  sale,  38,  39. 
request  to  docket  judgment  for  deficiency,  42. 
sale — ^judgment  of.    Whole  amount  being  due,  29. 

Kings  county  form,  30. 

short  form,  31. 

part  only  being  due.    Premises  to  be  sold  in  one  parcel,  32. 

premises  to  be  sold  in  separate  parcels,  33. 
sale — ^notice  of,  under  the  judgment,  36. 

terms  of,  37. 

referee's  report  of,  surplus,  38. 

referee's  report  of,  deficiency  after  sale  to  plaintiff,  39. 

order  confirming  report  of,  40. 
summons  to  attend  before  referee,  22. 
ACTION  FOR  STEICT  FOREOLOSUKE— complaint  in,  82, 
judgment  for,  83. 

order  extending  time  for  redemption,  84. 
final  order  in,  85. 
ACTION  TO  REDEEM — complaint  in  and  to  compel  an  assignment — 
junior  incumbrance  against  mortgagee,  YY. 
complaint  in — grantee  of  mortgagor  against  mortgagee  in  posses- 
sion, Y6. 
order  of  reference  to  take  account  of  amount  Mue  to  mortgagee  in 

possession,  Y8. 
judgment  of  redemption.     Ordinary  form,  Y9. 
afiidavit  of  mortgagee  of  non-payment  of  money,  80. 
final  order  dismissing  complaint,  81. 
AFFIDAVIT,  on  application  for  judgment  of  foreclosure,  19. 
for  order  of  discontinuance  of  foreclosure,  lY. 
on  which  to  apply  for  a  receiver  of  rents,  44. 

on  application  for  order  for  possession  after  sale  in  foreclosure,  51. 
in  applying  for  reference  as  to  claims  for  surplus,  54. 
of  mortgagee  of  non-payment  in  action  to  redeem,  80. 
of  affixing  copy  of  notice  in  book  kept  by  county  clerk  in  foreclosure 
by  advertisement,  91,  92. 
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References  are  to  Sections. 

AEFIDA'SnT—contirm.ed. 

of  affixing  the  notice  of  sale  on  court  house  door,  in  foreclosure  by 
advertisement,  93. 

of  publication  of  notice  of  sale  in  foreclosure  by  advertisement,  94. 

of  serving  notice  of  sale  in  foreclosure  by  advertisement,  95. 

of  the  fact  of  the  sale  in  foreclosure  by  advertisement,  96. 
ANSWEE  IN  ACTION  TO  FOEECLOSE,  13. 

denial  of  having  assumed  mortgage,  14. 

where  the  owner  of  the  equity  is  not  impleaded,  15. 

general,  of  infant  defendants,  16. 
ANCIENT  MOETGAGE — ^petition  in  special  proceeding  to  discharge, 
64. 

order  to  show  cause  why,  should  not  be  discharged,  65. 

order  of  reference,  66. 

referee's  report,  67. 

order  discharging  of  record,  68. 
ASSIGNMENT  OF  BOND  AND  MOETGAGE,  6. 

BOND,  1. 

on  appeal  from  judgment  of  foreclosure,  27. 
of  receiver  of  rents,  46. 

CESTIFICATE  of  clerk  in  surplus  proceedings,  58. 
of  satisfaction,  7. 

of  consent  to  corporate  mortgage,  4. 
COMPLAINT  IN  ACTION  to  foreclose,  11. 

to  redeem.     Grantee  of  mortgagor  against  mortgagee  in  possession, 
76. 
and  to  compel  an  assignment.    Junior  incumbrancer  against 
mortgagee,  77. 
for  strict  foreclosure,  82. 
COEPOEATE  MOETGAGE— consent  to,  3. 
certificate  of  consent  to,  4. 

DEED— referee's,  41. 

DEFICIENCY — ^judgment  for,  one  defendant  a  surety,  35. 
request  to  docket  judgment  for,  42. 
execution  for,  43. 

referee's  report  of  sale  where  there  is  a,  39. 
DISCHAEGE— certificate  of,  7. 

of  ancient  mortgage — ^petition  for,  64. 
order  to  show  cause,  65. 
order  of  reference,  66. 
referee's  report,  67. 
order  directing,  68. 
of  mortgage  wrongfully  refused  by  mortgagee,  petition  for,  69. 
order  to  show  cause,  70. 
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References  are  to  Sections. 
D1SCB.ARG:E— continued. 

order  of  reference,  71. 
order  directing,  72. 
of  mortgage  which  cannot  be  produced,  petition  for,  73. 
order  of  reference,  74. 
order  directing,  75. 
DISCONTINUANCE— affidavit  for  order  of,  17. 
order  of,  18. 

EXECUTION,  for  deficiency  after  sale  in  foreclosure,  43. 
EXTENSION  AGREEMENT,  5. 

EOEEOLOSUEE — see  action  to  foreclose,  foreclosure  by  advertisement 

and  strict  foreclosure. 
FORECLOSURE  BY  ADVERTISEMENT,  notice  of  sale  in,  89. 
a  shorter  form,  90. 
affidavit  of  affixing  notice  in  book  of  county  clerk,  91. 

made  by  another  person  than  the  clerk,  92. 
affidavit  of  affixing  notice  on  court  house  door,  93. 
of  publication  of  notice  of  sale,  94. 
of  serving  notice  of  sale,  95. 
of  the  fact  of  the  sale,  96. 

INFANTS — general  answer  of,  in  foreclosure,  16. 

INSURANCE — ^mortgagee  clause  in  standard  policy  of,  86,  87,  88. 

JUDGMENT  of  foreclosure  and  sale,  29. 

the  same.     Kings  county  form,  30. 

the  same.     A  short  form,  31. 

the  same.  Part  only  being  due.  Premises  to  be  sold  in  one  parcel, 
32. 

the  same.  Part  only  being  due.  Premises  to  be  sold  in  separate 
parcels,  '33. 

provision  to  be  inserted  in,  for  a  sale  in  separate  parcels  in  the  in- 
verse order  of  alienation,  34. 

for  deficiency,  where  one  of  the  defendants  holds  the  position  of  a 
surety,  35. 

for  redemption,  79. 

for  deficiency,  request  to  docket  for  strict  foreclosure,  83. 

LIS  PENDENS,  notice  of,  9. 

MORTGAGE,  2. 

consent  to  corporate,  3. 
MORTGAGEE  CLAUSE— New  York  standard,  86. 

same,  when  owner  has  no  interest  in  the  insurance,  87. 

same,  with  full  contribution,  88. 
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References  are  to  Sections. 

NOTICE  or  pendency  of  action  to  foreclose,  9. 
no  personal  claim  in  action  to  foreclose,  10. 
appearance  and  waiver  in  action  to  foreclose,  12. 
application  for  judgment  in  action  to  foreclose,  20. 
motion  for  judgment  of  foreclosure,  28. 
sale  under  the  judgment,  36. 
motion  for  a  receiver  of  rents,  47. 
claim  to  surplus,  53. 

motion  for  reference  in  surplus  proceedings,  55. 
motion  to  confirm  referee's  report  in  surplus  proceedings,  60. 
sale  on  foreclosure  by  advertisement   89. 
the  same,  a  short  form,  90. 

OATH  OF  EEFEEEE,  23. 

OEDEE  OF  discontinuance  of  action  to  foreclose,  18. 

reference  preliminary  to  judgment,  21. 

confirming  report  of  sale,  40. 

appointing  a  receiver  of  rents,  45. 

discharging  a  receiver  of  rents,  50. 

for  possession,  52. 

of  reference  as  to  claims  for  surplus,  56. 

confirming  report  of  referee  and  directing  distribution  of  surplus,  61. 

to  sell  balance  of  mortgaged  premises',  62. 

to  show  cause  why  ancient  mortgage  should  not  be  discharged,  64. 

of  reference  in  special  proceeding  to  discharge,  71. 

PETITION  of  receiver  to  account  and  be  discharged,  48. 

to  sell  balance  of  mortgaged  property,  62. 

in  special  proceeding  to  discharge  ancient  mortgage  of  record,  64. 

in  special  proceeding  to  discharge  mortgage  of  record,  when  satis- 
faction is  wrongfully  refused  by  mortgagee,  69. 

in  special  proceeding  to  discharge  a  mortgage  of  record  without 
producing  the  mortgage,  73. 

in  summary  proceedings  after  foreclosure  by  advertisement,  97. 
POSSESSION— application  for  order  for,  51. 

order  for,  after  sale  in  foreclosure,  52. 

summary  proceedings  to  obtain,  after  foreclosure  by  advertisement, 
petition,  97. 

precept  to  be  issued  on  foregoing,  98. 

indorsement  on  precept,  99. 

final  order  in  summary  proceeding  for,  100. 

warrant  to  obtain,  101. 

sheriff's  or  constable's  return  upon  warrant,  102. 

QUITCLAIM  DEED' — ^Eelease  of  part  of  mortgaged  premises  by,  8. 

KECEIVEE  OF  EENTS— affidavit  on  which  to  apply  for,  44. 
order  appointing,  45. 
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References  are  to  Sections. 

KECEIVER  OF  BE^TS— continued. 

bond  of,  46. 

notice  of  motion  for  leave  to  account  and  be  discharged,  47. 

petition  of  to  account  and  be  discharged,  48. 

account  of,  49. 

order  discharging,  50. 
EEDEMPTION— see  action  to  redeem. 
EEFEEEE— Oath  of,  23. 

deed  of,  41. 

summons  to  attend  before,  22. 

to  compute  order  appointing,  23. 

report  of,  preliminary  to  judgment,  24,  25,  26. 

report  of  sale  of — surplus,  38. 

report  of  sale  of— deficiency,  89. 

order  confirming  report  of  sale  of,  40. 

order  appointing  in  surplus  proceedings,  56. 

summons  to  attend  before  in  surplus  proceedings,  54. 

report  of  in  surplus  proceedings,  59. 

notice  of  motion  to  confirm  report  of,  in  surplus  proceedings,  60. 

order  confirming  report  of  in  surplus  proceedings,  61. 

order  appointing — in  special  proceeding  to  discharge  ancient  mort- 
gage of  record,  66. 

report  of,  in  same,  67. 

order  appointing,  in  special  proceeding  to  discharge  mortgage  of 
record,  where  mortgagee  wrongfully  refuses  to  satisfy,  71. 

order  appointing,  in  special  proceeding  to  discharge  mortgage  with- 
out its  production,  74. 

order  appointing,  to  take  account  of  amount  due  to  mortgagee  in 
possession,  78. 
EEGULAEITY— affidavit  of,  24. 
EELEASE  of  part  of  mortgaged  premises  by  quitclaim  deed,  8. 

SALE — ^notice  of  under  judgment,  36. 

terms  of,  37. 

referee's  report  of.     Surplus,  38. 

referee's  report  of.    Deficiency,  39. 

order  confirming  report  of,  40. 

See  FoRECLOsuRK  by  Advertisement. 

petition  for,  of  balance  of  mortgaged  premises,  62. 

order  for,  of  balance  of  mortgaged  premises,  63. 
SATISFACTION— certificate  of,  7. 

SPECIAL  PEOCEEDING  to  discharge  ancient  mortgage  of  record, 
64^68. 

petition  in,  64. 

order  to  show  cause,  65. 

order  of  reference,  66. 
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References  are  to  Sections. 
SPECIAL  PROCEEDING— coMimMed 
referee's  report,  67. 

order  discharging  ancient  mortgage  of  record,  68. 
SPECIAL  PEOCEEDING  to  discharge  mortgage  of  record  where  the 
mortgagee   wrongfully   refuses   satisfaction   or   cannot  be 
found,  69-72. 
petition  in,  69. 
order  to  show  cause,  70. 
order  of  reference,  71. 
order  discharging  mortgage,  72. 
SPECIAL  PEOCEEDING  to  discharge  a  mortgage  of  record  without 
producing  the  mortgage  in  New  York  city,  73-75. 
petition  in,  73. 
order  of  reference,  74. 
order  directing  discharge,  75. 
STEICT  EOEECLOSUEE— complaint  in  action  for,  82. 
judgment  in  action  for,  83. 
order  extending  time  for  redemption,  84. 
final  order  in  action  for,  85. 
SUMMAEY  PEOCEEDING— to  obtain  possession  after  foreclosure  by 
advertisement,  petition  in,  97. 
precept  in,  98. 
indorsement  on  precept,  99. 
final  order  in,  100. 
warrant  for  possession,  101. 
sheriff's  or  constable's  return  on,  102. 
SUMMONS  to  attend  reference  preliminary  to  judgment  of  foreclosure, 
22. 
to  attend  reference  as  to  surplus,  57. 
SUEPLUS  PEOCEEDINGS,  in  action  to  foreclose,  53-61. 
notice  of  claim  to  surplus,  53. 
affidavit  on  applying  for  reference,  54. 
notice  of  motion  for  reference,  55. 
order  of  reference,  56. 
summons  to  attend  before  referee,  57. 

certificate  of  clerk  as  to  who  have  appeared  and  filed  claims,  58. 
referee's  report  on  claims  to  surplus,  59. 

notice  of  motion  to  confirm  report  and  distribute  surplus,  60. 
order  confirming  report  and  directing  distribution,  61. 

TEEMS  OE  SALE— under  judgment  of  foreclosure,  37. 
UNDEETAKING  on  appeal  from  judgment  of  foreclosure,  27. 

WAIVEE,  notice  of  appearance  and,  12. 
WAEEANT,  in  summary  proceedings,  101. 
sheriff's  or  constable's  return  on,  102. 
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ABSOLUTE  DEED,  taken  as  security,  104. 

for  future  advances,  valid  as  a  mortgage,  206. 
intended  as  a  security,  valid  as  a  mortgage,  497,  872. 
ACCEPTANCE  of  mortgage  essential,  92. 

of  conveyance  containing  covenant  to  assume,  567  ei  seq. 
See  Assuming  Mortgage. 
ACCOED  AND  SATISFACTION,  part  payment  will  not  operate  as, 

384. 
ACCOUNTS,  when  mortgagee  thinks  he  has  title,  266. 

liability  to  account  commences  with  receipt  of  profits,  249. 
between  mortgagee  and  junior  lienors,  269.  , 

See  Mortgagee  in  Possession. 
between  mortgagee  and  mortgagor,  263-282. 
rents  received  by  mortgagee,  263-264. 
duty  of  mortgagee  in  possession,  264-268. 
ACKNOWLEDGMENT  of  mortgage,  88. 
by  corporations,  489  n. 
to  entitle  paper  to  record,  486. 

See  Kecording  Acts. 
execution  shown  by,  88n. 
may  be  made  by  married  woman,  633. 
ACTION  to  foreclcose  an  equitable  lien,  72-76. 
for  damages  to  mortgaged  property,  159. 
for  damages  caused  by  waste,  200-203. 
for  damages  for  unlawfully  cancelling  lien,  382. 
to  cancel  mortgage  tender  must  be  kept  good,  423. 
to  discharge  mortgage  of  record,  448. 

who  may  bring,  449. 
for  damages  for  refusal  to  execute,  450. 
to  set  aside  satisfaction  obtained  by  deceit,  444  n. 
to  cancel  discharge  and  reinstate  mortgage,  455,  457. 
for  damages  for  unauthorized  discharge,  462. 
by  receiver  of  rents,  960. 
by  mortgagor  on  policy  of  insurance,  567. 
by  mortgagee,  568. 

by  both  mortgagor  and  mortgagee,  569. 
See  Insurance. 
on  covenant  to  assume,  590: 
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ACTION  —  continued. 

defenses  to  action  on  covenant  to  assume,  610-619. 
See  Assuming  Mortgage. 
to  remove  mortgage  as  a  cloud,  Y14. 
for  maliciously  filing  notice  of  lis  pendens,  818. 
by  receiver  of  rents,  960. 
ACTION  AT  LAW,  allegations  as  to  in  complaint,  836. 
effect  of  on  action  to  foreclose,  906. 

when  complaint  shows  judgment  at  law,  907. 
on  debt  may  be  maintained,  1141. 
effect  of  judgment  on  right  to  foreclose,  1141-1144. 
after  conveyance  with  covenant  against  mortgagee,  1142. 
mortgaged  property  cannot  be  sold  under  execution,  1143. 
effect  of  judgment  as  an  estopiiel,  1146. 
action  on  guaranty,  1147. 
leave  of  court  to  sue  after  foreclosure,  1148. 
principles  of  restraining  right  to  sue,  1149. 
granting  leave  to  sue  is  discretionary,  1150. 
when  leave  to  sue  is  necessary,  1151. 
in  what  cases  separate  actions  not  prohibited,  1152. 
independent  collateral  obligation,  1153. 
granting  leave  to  sue  nunc  pro  tunc,  1154. 
when  leave  to  sue  will  be  denied,  1155. 

when  foreclosure  and  action  on  debt  may  both  be  permitted, 
1156. 
allegations  as  to  in  complaint,  836. 
effect  of,  on  action  to  foreclose,  906. 

when  complaint  shows  action  at  law,  907. 
ACTION  TO  rOEECLOSE,  proper  plaintiffs  in,  756. 
necessary  defendants,  769". 
proper  defendants,  784. 

whether  assignor  of  mortgage  is  a  proper  defendant,  786. 
defendants  obligated  for  debt,  790. 
unnecessary  parties,  794. 
See  Parties. 
nature  of  the  action,  819. 

may  be  stayed  by  payment  of  installment  due,  243. 
practice  is  governed  by  general  rules,  819. 

(S^ee  Practice  m  Actions  to  Foreclose. 
defenses  proper  in,  893. 

See  Defense. 
counter-claims  in,  925. 

See  Counter-Claims. 
when  a  receiver  will  be  appointed,  940. 
See  Eeceiver  of  Rents. 
costs  in,  963. 

See  Costs. 
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ACTION  TO  TO'REQJ.OSE  — continued. 
by  -whom  sale  to  be  made,  97Y. 

See  Sale  in  Foreclosure. 
stay  of,  pending  appeal  to  court  of  appeals,  914. 
ACTION  TO  EEDEEM,  barred  after  twenty  years,  710. 
when  rigbt  of  action  accrues,  Yll. 
where -several  persons  are  entitled  to  redeem,  712. 
admissions  of  mortgagee,  713. 
proper  remedy  of  mortgagor,  716. 
purely  equitable,  717. 

principles  of  accounting,  717. 
where  mortgage  is  paid  and  discharged,  718. 
parties  plaintiff,  719. 

must  have  interest  in,  or  lien  upon  the  land,  719. 
parties  defendant,  720. 

where  action  is  brought  by  junior  lienor,  721. 

where  mortgagee  in  possession  has  made  transfer,  722. 

after  defective  foreclosure,  722. 

when  mortgagor  has  conveyed  with  warranty  against  mortgage, 

723. 
when  mortgage  has  been  assigned,  724. 
complaint  in,  725. 

offer  to  pay  material  to  question  of  costs,  726. 
demand  for  alternative  relief,  727. 
rights  of  parties  after  defective  foreclosure,  728. 
defenses  to  redemption,  729. 
judgment  in,  730. 

fixing  time  for  redemption,  731. 
not  ending  time  for  redemption,  732. 
effect  of  failure  to  redeem  within  time  limited,  733. 
costs,  734,  976. 
ADDITIONAL  ALLOWANCE,  971. 

discretionary  additional  allowance,  972. 
ADJOURNMENT  of  sale  after  judgment  of  foreclosure,  993. 
restraining  sale  by  order  of  court,  994. 
two  days'  notice  required,  994. 
as  ground  for  resale,  1033. 
ADMINISTRATOR  OF  MORTGAGOR,  not  primarily  liable  for  debt, 
/  283. 

temporary,  cannot  be  authorized  to  mortgage,  154  n. 
payment  to,  383. 

letters  of  administration  conclusive  as  to  regularity"  of ,  768. 
See  also  Executors.- 
ADMISSIONS  IN  PLEADING  bind  parties,  20  n. 
ADVANCES.    See  Future  Advajjces. 

ADVERSE  INTERESTS,  unnecessary  parties  in  action  to  foreclose, 
794.  .  .  .  >  -..  -.--  ■     • 
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ADVERSE  TITLE,  may  be  acquired  by  mortgagee,  261. 

tax  title  as  defense  to  foreclosure  of  purchase  money  mortgage,  914. 

property  in  possession  of  person  claiming,  Y45. 
ADVERSE  POSSESSION  of  mortgaged  lands,  81. 

title  by,  1059. 
AFFIDAVIT,  regularity  of,  849. 

as  evidence  of  foreclosure,  1204. 

may  be  filed  and  recorded,  1205. 

effect  of,  1204. 

sufficiency  of,  1209. 

contradicting,  1210. 
AFTEE-ACQtriRED  PEOPEETT,  of  railroad,  169-171. 

when  covered  by  mortgage,  170-lYl. 

title  of  mortgagor,  27. 
AGENT,  authority  to  collect  interest,  247. 

estoppel  by  statements  of,  355. 

possession  of  bond  and  mortgage  by,  378. 

authority  to  discharge  mortgage  established  by  estoppel,  371. 

of  mortgagee,  authority  to  receive  payment,  378. 

notice  to,  519. 

bonus  exacted  by  is  not  usury,  658. 
unless  for  benefit  of  principal,  659. 
knov^ledge  of  principal,  659. 
See  Usury. 
AGrEEEMENT  for  further  advances  subsequent  to  mortgage,  209. 

to  purchase  on  behalf  of  another  when  equitable  mortgage,  48  n. 

for  priority,  300-302. 

where  there  are  intermediate  liens,  318. 
See  Priority. 

to  keep  a  mortgage  alive,  360. 

for  future  advances  made  after  mortgage,  464. 

to  insure  contained  in-  mortgage,  560,  569. 

for  subrogation  in  insurance  policy,  579. 

remedy  of  mortgagee  against  guarantor  as  affected  by,  738. 

to  protect  mortgagor  when  there  are  prior  claims,  923. 

not  to  bid  at  foreclosure  sale,  1049. 

ALIENATION,  mortgage  does  not  annul  insurance  policy  forbidding, 
554. 

when  policy  invalidated  by  failure  to  obtain  insurer's  consent  to, 
554  n. 

of  lands  of  religious  corporations  controlled  by  statute,  127  n. 
ALIENS,  mortgages  to  or  by,  143. 
ALTEEATION  of  mortgage  after  execution,  89,  90. 

of  married  woman  by  husband,  90. 

of  note  renders  void,  414. 
AMENDMENT,  of  notice  of  lis  pendens,  813. 
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AMENDMENT  —  continued. 

of  complaint  after  filing  notice  of  lis  pendens,  814. 
8ee  Notice  of  Pendency  op  Action. 
AMOUNT  due  on  mortgage,  what  may  be  included  in,  857. 
ANGLO-SAXON  mortgage,  3. 
ANSWEE  alleging  usury,  681. 
See  Defense. 

in  foreclosure  suit,  846. 

practice  on  failure  to  answer,  847. 
APPEAL  from  judgment  of  foreclosure,  887. 

stay  of  proceedings  on,  890,  891. 

appellant  may  elect  between  undertaking,  891. 

substituting  receiver  for  undertaking,  892. 

from  discretion  of  trial  court  as  to  costs,  964. 
order  granting  or  denying  resale,  1043. 

order  on  motion  for  resale  is  appealable,  1043. 

order  staying  action  is  appealable,  914. 
APPLICATION  FOE  EESALE,  notice  of,  1026. 

■See  Sale  m  Eoeeclgsure. 
ASSESSMENTS  paid  by  mortgagee,  lien  for,  279. 

must  be  paid  out  of  proceeds  of  sale,  989. 
ASSIGNEE  IN  BANKRUPTCY,  necessary  defendant  in  action  to  fore- 
close, 772,  774. 
ASSIGNEE  FOR  CEEDITOES,  purchase  at  foreclosure  sale  by,  void- 
able, 1046. 
ASSIGNEE  OF  MORTGAGE  for  indemnity,  101. 

estate  of,  334. 

when  mortgagor  is  estopped  from  setting  up  usury  against,  666. 

when  mortgagee  is  in  possession,  263. 

entitled  to  possession  of  bond,  329. 

rights,  as  against  equities  of  third  persons,  in  assignment,  332. 

bound  by  equities  controlling  priority,  319. 

as  security,  may  acknowledge  satisfaction,  377. 

insurable  interest  of,  554. 

as  security  may  foreclose,  377. 

purchase  at  foreclosure  by,  788. 

proper  plaintiff  in  action  to  foreclose,  756. 

rights  of,  not  settled  by  judgment  and  sale,  1078. 
ASSIGNMENT  of  vendor  lien,  59. 

of  collateral  mortgage,  210. 

of  part  of  mortgage  debt  to  several  persons,  316. 

of  priorities  between  assignees,  316.  ' 

assignees  bound  by  equities  controlling  priority,  318. 

of  mortgage  may  be  by  parol,  320. 

presumption  against  parol  assignment,  330. 

is  sufficient  if  debt  is  transferred,  320-324. 

the  assignee  did  not  know  of  security,  324-325. 
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ASSIGNMENT  —  continued. 
no  seal  required,  320. 

in  blank  with  authority  of  agent  to  fill  in  name,  320. 
of  mortgage  given  for  indemnity,  320. 
does  not  pass  by  assignment  of  debt,  324. 
by  foreign  executor  or  administrator,  320. 
by  one  of  several  mortgagees,  323. 

of  several  executors,  323. 

but  not  by  one  of  several  trustees,  323. 
of  one  of  several  notes  secured  by  mortgage,  325. 
of  lien  apart  from  debt  not  valid,  326. 

when  there  is  no  debt,  326. 

mortgage  lien  does  not  pass  by  conveyance  of  land,  325. 

but  assignment  of  mortgage  construed  to  pass  bond,  328. 

and  conveyance  by  mortgagee  sometimes  transfers  lien,  328. 
when  the  defeasance  is  secret,  328. 
or  after  defective  foreclosure,  331. 
bonds  should  be  delivered  to  assignee,  329. 
noting  on  margin  of  record,  331. 
of  negotiable  note  secured  by  mortgage  cuts  off  defenses,  332. 

lien  controlled  by  recording  acts,  333. 
is  subject  to  equities  of  debtor,  334. 

where  question  is  as  to  validity  of  debt,  335. 
latent  equities,  336. 
is  subject  to  equities  of  persons  claiming  rights  in  the  property, 

337,  338. 
as  to  equities  of  third  persons  claiming  rights  in  the  mortgage, 

340-346. 
rules  for  determining  what  equities  are  destroyed  by,  347. 
when  mortgagor  is  estopped,  348. 

See  Estoppel. 
what  covenants  are  implied  in  notice  of  the  mortgagor,  356. 
record  of,  to  whom  notice,  357. 
compelled  to  prevent  merger,  387. 

unrecorded  mortgage  superior  to  subsequent  assignment,  508. 
is  within  recording  acts,  482. 

record  of  is  notice  to  whom,  524. 

production  of  bond  on,  527.. 

must  be  recorded  among  mortgages,  528. 

noting  on  margin  of  record  of  mortgage,  529. 
of  mortgage  at  a  discount  not  usury,  655. 

unless  it  is  a  cover  for  usury,  656. 

payment  of  discount  by  mortgagor,  657. 

mortgagor  estopped  from  alleging  usury,  666. 
as  security  assignee  may  foreclose,  377,  756. 

assignor  proper  defendant,  786. 

purchase  by  assignee  at  foreclosure  sale,  788. 
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ASSIGNMENT  —  continued. 

by  parol,  assignor  proper  defendant,  Y87. 
enforcing  implied  covenants  of  assignor,  789. 
mortgagor's  defense  because  of  invalidity  of,  938. 

consideration  of,  immaterial,  939. 
right  to  on  redeeming,  Y02,  703. 
refused  if  equity  requires!  705. 

as  to  junior  lienor  whose  claim  is  not  due,  706.  ' 

how  mortgagee  compelled  to  execute,  707. 
of  mortgage  as  collateral  security  for  debt,  756. 
in  insolvency  is  "  alienation,"  554. 
for  creditors,  usurious  debt  in,  676. 

rights  of  assignor  and  assignee  not  settled  by  judgment,  1078. 
ASSIGNOE  OF  MOETGAGE  as  collateral  security  may  foreclose,  756. 
as  party  to  foreclosure,  786. 

whether  a  proper  defendant,  786. 
proper  plaintiff,  756. 
implied  covenants  in  action  to  foreclose,  789. 
ASSUMING  MORTGAGE,  grantee  assuming  is"  principal  debtor,  228. 
covenant  to  assume  not  within  the  recording  acts,  484. 
by  parol,  580. 
who  bound  by  covenant,  581. 

grantee  not  bound  without  acceptance,  583,  584. 
stranger  to  deed  not  held  on  covenant,  585. 

contract  outside  of  deed,  585. 
conveyance  merely  subject  to  mortgage,  586. 
purposes  of,  586. 
does  not  import  covenant,  586. 
language  importing  covenant,  587. 
language  not  importing  covenant,  588. 
extent  of  liability,  589. 
form  of  action  on  covenant  to  assume,  590. 
action  at  law  by  mortgagee  on  covenant  to  assume,  591. 
action  by  grantor  against  grantee  on  covenant,  592. 

when  enforceable,  592. 
action  by  grantee  of  mortgagor,  592,  593. 

by  owner  of  land  not  primarily  chargeable,  593. 
grounds  upon  which  mortgagee  may  enforce  action  on  covenant,  594. 
action  at  law  by  mortgagee,  597. 

covenant  contained  in  deed  ,which  is  really  a  mortgage,  598 
et  seq. 
effect  of  agreement  when  grantor  is  not  obligated,  603. 

chain  of  successive  liabilities  must  be  unbroken,  605. 
mortgagor  becomes  surety  after  grantee  assumes,  606. 
results  of  mortgagor's  rights  as  surety,  607. 
mortgagor  still  liable  to  mortgagee,  608. 
requesting  mortgagee  to  foreclose,  609. 
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ASSUMING  M0B.T0AG:E.  — continued. 
defenses  to  covenants,  610. 

covenant  must  be  valid  between  parties  to  it,  610. 
language  not  importing  covenant,  611. 
failure  to  make  claims  against  estate  of  deceased,  612. 
relief  against  fraud  or  mistake,  613. 
failure  of  consideration  for  covenant,  614. 
eviction  by  paramount  title,  615. 
release  by  grantor,  616,  617,  618. 
rule  in  New  Jersey,  619. 
grantee  assuming,  proper  defendant  in  foreclosure,  791. 
ATTOENET,  authority  to  collect  interest,  247. 

possession  of  bond  evidence  of  authority,  354. 
notice  to  bind  client,  408,  519. 
not  authorized  to  extend  time  of  payment,  378. 
appearance  by  in  action  to  foreclose,  826. 

vpithout  authority,  827.  /^    ^ 

ATTOENMENT  by  tenant  in  possession  to  mortgagee,  1083. 
AUCTIONEEE  may  act  at  sale  for  designated  officer,  980. 

fee  of,  at  foreclosure  sale,  998. 
AWAED    EOE   PUBLIC    IMPEOVEMENT,    remedy    of   mortgagee 

against,  159-162. 
BANKS,  when,  may  claim  surplus  after  foreclosure  sale,  1110. 
mortgages  to,  132,  133. 
prohibited  from  taking  mortgages  except  to  secure  prior  loans^  132. 

later  decisions,  133.  ' 

restrictions  on  New  York  State  banks,  134. 
savings  banks,  mortgages  by,  136. 

See  also  National  Banks, 
BONA  FIDE  MOETGAGEE  when  endorsement  is  made  on  faith  of 
mortgage,  102. 
mortgage  to,  by  a  partner  takes  precedence  over  firm  creditors,  107. 
BONA  FIDE  PUECHASEE,  conveyance  to,  destroys  lien  upon  the 
land,  68. 
rights  of,  against  secret  defeasance,  21. 
protected  by  certificate  of  satisfaction,  442,  444,  445. 
protected  by  recording  acts,  508.  ■ 

purchase  from  one  having  notice,  509. 
after-acquired  title,  506. 
mortgage  containing  covenants  for  title,  506. 
protected  from  sale  by  advertisement,  1196. 
BOND,  recital  of  in  mortgage,  97-101. 
mortgage  valid  without  covenant,  104. 
of  tax-collector,  lien  of,  310. 
possession  of,  by  agent,  378. 
should  be  surrendered  on  payment  in  full,  379. 
assignment  of,  with  mortgage,  328. 
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BOND  —  continued. 

should  be  delivered  on  assignment,  329. 

possession  of,  by  mortgagor  presumptive  evidence  of  payment,  440. 

should  be  delivered  to  assignee,  329. 

possession  of,  authority  to  collect,  378. 
evidence  of  attorney's  authority,  247. 

production  of,  on  assignment,  527. 

production  of,  on  trial,  861. 

remedies  in  action  on,  must  be  exhausted  before  foreclosure,  1144. 
BONDHOLDEES,  when  proper  plaintiffs  in  action  to  foreclose,  763. 

v?hen  tender  of  interest  to,  sufficient  to  arrest  action,  246  n. 
BOOKS,  separate  sets  for  record  of  conveyances  and  mortgages,  496. 
BONUS,  exacted  by  agent  is  not  usury,  658. 

unless  for  benefit  of  principal,  659. 

knowledge  of  principal,  659. 

usurious,  paid  for  an  extension  of  time,  688. 
BOREOWEE,  who  is,  684. 

repayment  of  money  where  there  is  usury,  682. 

agreement  for  usury  must  be  made  by,  654. 
See  Usury. 
BUILDING  ON  LEASED  LAND,  when  a  fixture,  185. 
BUILDING  LOAN,  priority  of  mortgage  securing,  311. 
BUEIAL  LOTS,  mortgages  of,  156-158. 

private  lots,  156. 

lots  in  public  cemeteries,  157. 

by  religious  corporations,  158. 
CEMETEET  LOTS,  mortgages  of,  156-158. 
GEETIFICATE  OF  DISCHAEGE,  application  of  recording  acts  to, 

442.' 
GEETIFICATE  OF  SATISFACTION,  forgery  of,  369. 

to  discharge  mortgage  of  record,  417. 
See  Discharge. 

action  to  set  aside  and  cancel,  453.  ^ 

procured  by  felony,  455. 

inoperative  if  not  delivered,  456. 
though  recorded,  456. 

is  within  the  recording  acts,  482. 
GESTUIS  QUE  TEUST,  when  should  be  made  parties  to  foreclosure, 
779. 

limitations  of  rule,  780. 

when  numerous,  781. 

when  mortgage  by,  not  a  lien  on.  realty,  78. 
CHAMPEETY,  defense  of  available  in  action  to  foreclose,  895. 
CHANCEEY,  interference  of  courts  of,  8. 
CHATTELS,  claims  to,  affixed  to  mortgaged  realty,  187. 
CIVIL  LAW,  mortgages  under,  2. 
CLAIMANT  TO  SUEPLUS,  rights  of,  1129. 
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References  are  to  Sections. 

CLERK,  fraudulent  omission  in  recording  by,  495. 
CLUBS  AND  SOCIETIES,  mortgages  by,  131. 
COLLATERAL  SECURITY,  assignment  of  mortgage  as,  332,  ^66. 
payment  of  discharged  debt,  386,  402. 
subrogation  of  creditor  to,  held  by  sureties,  479. 
COIXUSION,  between  debtor  and  creditor  discharges  surety,  238. 

when  proceedings  are  result  of,  149  n. 
COMMISSIONER,  who  may  be  appointed,  869. 
COMMISSIONERS  of  U.  S.  deposit  fund,  139-143. 
COMMON  LAW,  mortgages  under,  4-6. 

rights  of  mortgagor  at,  10,  11. 
COMPENSATION  for  services  of  mortgagee  in  possession,  2Y6. 
of  receiver,  962. 

of  officer  making  sale  in  foreclosure,  996. 
for  services  not  usury,  652. 
COMPLAINT,  to  assert  right  of  subrogation,  480. 
to  exclude  defense  of  usury,  671. 

to  set  aside  mortgage  as  usurious,  682. 
who  must  ofEer  to  pay,  682,  683,  684. 
See  Usury. 
in  action  to  redeem,  725. 

offer  to  pay  material  to  question  of  costs,  726. 
demand  for  alternative  relief,  727. 
in  action  to  foreclose  mortgage,  835. 

allegation  as  to  proceedings  at  law,  836. 
as  to  claims  of  defendants,  837. 
demand  for  judgment,  838. 
verification,  839. 
supplemental,  in  action  to  foreclose,  840. 
amending  after  filing  notice  of  pendency  of  action,  814. 

in  action  to  redeem,  725. 
allegation  concerning  recording  tax  in,  537  n. 
COMPUTING  INTEREST  on  partial  payments,  647. 
COMPOUND  INTEREST,  when  allowed,  648. 
CONDEMNATION  of  mortgaged  lands,  160. 
for  public  improvements,  161. 
proceedings,  stay  of  foreclosure  during,  890. 
CONDITIONS,  failure  to  perform  as  defense  in  action  to  foreclose,  901. 

cannot  be  imposed  by  mortgagee  in  accepting  tender,  426. 
CONDITIONAL  DELIVERY,  93  n. 
CONDITIONAL  SALES,  nature  and  validity  of,  31. 
what  circumstances  establish,  14  n. 
in  some  respects  similar  to  mortgages,  32  et  seq. 
absence  of  debt  as  a  test,  33. 

not  conclusive,  34. 
remedies  reserved,  a  test,  35. 
inadequacy  of  price,  a  test,  36. 
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CONDITIONAL  SALES  —  continued. 

subsequent  dealings  of  parties,  37. 

special  circumstances  control,  38. 

recording  of  paper  as  mortgage  does  not  make  it  such,  39. 

examples  of,  40. 
CONFIEMATION  of  report  of  sale,  1077. 

of  report  of  referee  for  distribution  of  surplus,  1131. 
CONFLICTING  CLAIMS  to  priority,  302,  306. 

may  be  determined  in  action  to  foreclose,  753. 

to  fixtures,  187-192. 
CONSIDERATION,  present  consideration   requisite  for  enforcement 
of  contract,  52. 

for  extending  time  of  payment,  218,  230. 
usurious,  231. 

illegal,  mortgage  for,  void,  899. 

defense  to  action  to  foreclose,  899. 

for  release  of  part  of  mortgaged  premises,  289  n. 

want  of,  defense  to  foreclosure  action,  911. 

what  is  good,  912. 

seal  is  presumptive  evidence  of,  88  n. 

for  assignment,  immaterial  in  action  to  foreclose,  939. 

within  meaning  of  the  recording  acts,  508  n. 
CONSOLIDATION    in  actions  to  foreclose,  832. 
CONSTEUCTION  of  mortgage,  103. 

of  mortgages  for  future  advances,  208. 

of  default  clause,  244. 
CONTENTS  of  notice  of  sale,  1175. 
CONTRACT,  when  specific  performance  of  cannot  be  enforced,  52. 

to  insure  recording  of,  is  not  notice,  561. 

parol  contract  to  insure,  562. 

with  vendee,  enforcement  of  specific  performance  of,  581. 

may  be  purged  of  usury,  660. 

place  of  controls  usury,  661. 

usurious,  effect  of  upon  prior  valid  obligations,  687. 

of  purchaser. at  foreclosure,  1050-1052. 

made  by  mortgagor  before  foreclosure,  1080,  1081. 
CONTRACTOR,  statute  never  runs  against,  434. 
CONTRIBUTION  among  parties  to  redeem,  701. 

subrogation  may  be  awarded  to  compel,  475. 

cannot  be  required  of  widow,  641. 
CONVEYANCE,  clause  in,  to  prevent  merger,  395. 

not  invalidated  by  omission  to  comply  with  recording  acts,  39. 

lien  reserved  in  deed  of,  49. 
to  lona  fide  purchaser  destroys  lien,  68. 

what  is  within  the  recording  acts,  481,  482. 

cannot  be  enlarged  by  mistake  of  recording  clerk,  494. 

recorded  in  separate  book  from  mortgage,  496,  497. 
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CONVEYANCE  —  continued. 

intended  as  security,  record  of,  497. 
recitals  in  conveyances,  520. 
assignment  constitutes,  526. 
when  extension  agreement  is  within  the  meaning  of  the  recording 

acts,  523  n. 
subject  to  mortgage,  586,  669. 

grantee  cannot  allege  usury,  669. 

reason  of  the  rule,  670. 

plaintiff  must  allege  conveyance,  6Y1. 

mortgagor  cannot  permit  defense  after  conveyance,  6Y2. 

except  as  to  grantee's  personal  covenant,  673. 
mortgagor's  defense  after,  673. 
right  of  defense  reserved  in  deed,  675. 

See  Usury. 
intended  as  mortgage,  release  by  mortgagee,  696. 
subject  to  mortgage,  right  of  grantee  to  defend,  933, 
permitting  defense  against  mortgage,  936. 
void  for  usury,  933. 
COEPOEATION,  vendor's  lien  against,  57. 
under  manufacturing  act,  115-126. 

See  Manufactueing  QoRPOitATioNS. 
validating  mortgages  by,  123. 
purchase  money  mortgage  by,  125. 
clubs  and  societies,  131. 
religious,  127-130. 
banks,  132-134. 
savings  banks,  136. 
trust  companies,  135. 
loan  associations,  137. 
insurance  companies,  138. 

See   Manufacturing   Corporation,   Banks,   National 
Banks,  Eeligious  Corporation,  Clubs  and  Socie- 
ties. 
cannot  defend  on  ground  of  usury,  680. 
appointment  of  receiver  of  rents  against,  948. 
COEEECTION  of  mortgage  because  of  fraud  or  mistake,  902. 

of  mistake  in  description  must  be  made  before  judgment,  1072. 
COSTS  in  proceeding  to  mortgage  land  of  infants,  150. 
or  insane  persons,  l50. 
as  against  doweress,  644,  976. 

in  surplus  proceedings,  644,  975,  1132. 
of  defective  foreclosure,  not  collectible,  709. 
on  redemption  to  be  paid  by  plaintiff,  709. 
in  action  to  redeem,  734. 
in  action  to  foreclose,  963. 

are  in  discretion  of  court,  963. 
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COSTS  —  continued. 

appeal  from  discretion  of  court  as  to,  964. 
rules  controlling  granting  of,  965. 
two  foreclosures  against  the  same  property,  966. 
notice  of  no  personal  claim  as  affecting  right  to,  967. 
when  payable  out  of  the  fund,  968. 
tender  after  action  brought  and  before  judgment,  969. 
offer  of  judgment  in  foreclosure  cases,  970. 
additional  allowance  in  foreclosure  cases,  971. 

discretionary  additional  allowance,  972. 
allowance  provided  for  by  the  code,  973. 
amount  of  in  judgment  by  default,  974. 
in  surplus  proceedings,  975. 
who  is  charged  with,  975. 
widow  not  chargeable  with,  975. 
in  action  to  redeem,  976,  734. 
principles  controlling,  976. 
allowed  to  purchaser  on  resale  in  foreclosure,  1067. 

who  chargeable  with,  1068. 
of  defective  foreclosure,  1086. 

of  surplus  proceedings,  to  whom  chargeable,  1132. 
allowed  in  foreclosure  by  advertisement,  1211. 
taxation  of,  1213. 
COUNSEL  FEES  allowed  to  mortgagee  in  possession,  275. 
COUNTEE-CLAIM,  in  action  to  foreclose,  925. 
on  contract,  925. 
who  may  set  up,  926. 
requisites  of,  927. 
for  damages,  928. 
what  are  proper,  929. 
litigation  between  defendants,  930. 
code  substitute  for  cross-bill,  931. 
what  may  be  litigated,  932. 
COUNTY  CLEKK,  duty  of,  in  foreclosure  by  advertisement,  1168. 

may  direct  payment  of  surplus  to  executors,  1110. 
COUNTY  TEEASUEEK  may  acknowledge  satisfaction,  374. 
COUETS,  jurisdiction  of  supreme  court  over  lands  of  insane  persons, 
153. 
jurisdiction  of  surrogate's  court  to  mortgage,  154. 
supervisory  power  of,  over  mortgages  by  corporations,  129. 
discretionary  power  of,  in  granting  resale,  1036. 

in  granting  costs  in  foreclosure  actions,  963. 
jurisdiction  of,  to  grant  an  order  for  possession,  1088. 
rules  for  distribution  of  surplus  by,  1098, 
COVENANT,  grantee  bound  by  acceptance  of  conveyance  containing, 
682. 
to  assume  contained  in  mortgage,  598. 
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COVENANT  —  continued. 

inserted  by  mistake,  613. 

to  assume  mortgage,  defenses  to  actions  on,  610-619. 

to  pay  not  implied,  104. 

must  be  specific  and  distinct,  105. 

to  pay  in  mortgage,  enforceable  after  note  is  outlawed,  438  n. 

implied  in  assignment  of  mortgage,  357. 

of  seizin,  506. 

to  pay  debt  is  implied  in  mortgage,  104  n. 
CREDIT  on  mortgage  under  power,  84. 
CEEDITOR  without  a  lien  not  entitled  to  redeem,  692. 

of  mortgagee  as  proper  party  to  foreclosure,  770. 

of  deceased  owner  of  lien,  lien  of,  154. 

and  debtor  bound  by  extension  of  time,  219. 

refusal  of  collect  debt  discharges  surety,  233. 

unsecured  of  railroad,  foreclosure  by,  797  n. 

collusion  between  debtor  and  creditor  discharges  surety,  238. 

subrogation  of,  to  securities  held  by  surety,  479. 

at-large  without  judgment' improper  party  in  action  to  foreclose,  797. 
CROPS,  growing,  may  be  mo:^tgaged,  172. 

when  not  included,  175. 
CROSS-BILL,  code  substitute  for,  931. 
DAMAGES,  for  injury  to  mortgaged  property,  159. 

measure  of,  in  action  to  restrain  waste,  202. 

for  refusal  to  execute  mortgage,  450. 

for  unauthorized  discharge,  462. 

measiire  of,  in  action  by  mortgagee  for  insurance,  567. 

repaired  by  mortgagor,  576. 

counter-claims  for,  in  action  to  foreclose,  928. 
See  Countee-Claims. 

from  injunction  restraining  sale,  1192. 
DATE,  mortgage  not  effective  from,  01. 
DEATH  of  parties  pending  action  to  foreclose,  842. 
DEBT,  not  essential  to  constitute  mortgage,  14,  104,  105. 

absence  of,  test  of  conditional  sale,  33. 

absence  of  covenant  to  pay,  not  conclusive,  34. 

must  be  valid,  94. 

overstating,  a  badge  of  fraud,  98. 

inacpuracies  in  description  of,  99. 

parol  evidence  to  aid  description  of,  101. 

partnership  debt,  when  precedent  to  mortgage,  107. 

of  manufacturing  corporation  secured  by  mortgage,  116.. 

of  deceased  owner  of  land,  a  lien,  155. 

extension  of  time  of  payment  of,  216. 
See  Time. 

covenant  to  pay  not  implied  in  mortgage,  104  n. 

extension  does  not  impair  lien,  220j 
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DEBT  —  continued. 

land  of  one  person  mortgaged  for  debt  of  another,  227,  293. 
refusal  of  creditor  to  collect,  discharges  surety,  233. 
priority  of  several,  secured  by  same  mortgage,  315. 
assignment  pf  parts  of,  to  different  persons,  316. 
transfer  of,  carries  mortgage,  320,  322. 

See  Assignment. 
discharge  of,  cancels  lien'  364. 

See  Discharge  Payment. 
parties  liable  for  mortgage  debt  should  be  impleaded  in  foreclosure, 

792. 
changes  in  form  of,  413-417. 
merger  of,  in  payment,  413-417. 
validity  of,  not  affected  by  alteration  of  note,  414. 
effect  of  discharging  lien  upon,  451. 
not  insured  in  policy  of  insurance,  574,  575. 
liability  of  married  woman  for,  628. 

See  Married  Woman. 
usury  in,  632. 

See  Usury. 
persons  liable  for,  may  appear  in  action  to  foreclose,  905. 
part  of  being  due,  sale  in  foreclosure,  999,  1001. 
must  be  due  before  receiver  will  be  appointed,  945. 
action  at  law  for,  1142. 
DECEASED  PEESONS,  mortgages  of  lands  of,  154,  155. 
DECEDENTS'  ESTATES,  mortgages  of  interests  in,  must  be  recorded,. 
483. 
failure  to  claim,  612. 
DEGREE  of  foreclosu're  and  sale  does  not  expire,  875. 
DECEIT,  action  to  set  aside  satisfaction  obtained  by,  444  n., 
^DEED,  right  of  defense  to  usury  reserved  in  deed,  675. 

not  to  be  held  a  mortgage  as  a  matter  of  law,  19  n.     i^ 
passing  under  foreclosure  sale,  1206. 

mortgage  on  its  face  a  deed,  purchaser  from  holder  of,  696.   *^ 
mortgage  for  purchase  money  after  delivery  of,  307. 
of  trust,  insurable  interest  of  trustee  under,  544  n. 
DEED  OF  COlSrVEyAlSrCE,  lien  reserved  in,  49,  59. 
tender  of,  before  foreclosure  of  vendor's  lien,  76. 
shown  to  be  a  mortgage  for  future  advances,  206. 
what  record  of,  is  notice,  501. 
y   unrecorded,  good  as  against  grantor,  513. 
^    has  priority  over  unrecorded  assignment,  328. 
DEFAULT,  practice  upon  opening  in  action  to  foreclose,  934. 

of  mortgagor  of  leasehold,  166. 
DEFAULT  CLAUSE,  construction  of,  244. 
inserted  by  agent  or  trustee,  84. 
properly  inserted,  for  benefit  of  mortgagee  only,  242. 
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DEPATJLT  CLAUSE  —  continued. 

provision  as  to  limitation  on  right  to  sue,  243. 
election  of  mortgagee  to  consider  mortgage  due,  245,  246. 
shortening  time  of  pajrment  under,  iil  mortgages  for  future  ad- 
vances, 240  n. 
excusing  default,  248. 

practice  upon,  249. 
v^hen  default  is  waived,  250. 
in  payment  of  taxes,  251. 
in  payment  of  insurance,  252. 
DEFEASANCE,  form  of  not  material,  15. 
agreement,  destruction  of,  9  n. 
must  enter  into  original  contract,  16. 
parol,  18. 

burden  of  proof,  19. 
pleading  to  establish,  20. 
destroyed  by  sale  to  hona  fide  purchaser,  21. 
clause  for,  when  void  for  uncertainty,  18  n. 
agreement  at  inception  of  mortgage,  95. 
cannot  be  subsequently  enlarged,  96. 
DEFECT  OF  TITLE  to  mortgage  as  defense  to  foreclosure,  914. 
in  purchase  money  mortgagee,  914,  915. 
when  excuses  purchaser,  1060. 
mentioned  at  time  of  sale,  1062. 
no  allowance  made  for,  1063. 
DEFECTIVE  FORECLOSUEE,  purchaser  may  be  mortgagee  in  pos- 
session, 256,  257. 
right  of  redemption  after,  Y09. 

purchaser  stands  as  assignee  of  mortgage,  Y09. 
junior  mortgagee  not  a  party  may  redeem  or  foreclose,  709. 
not  obligated  to  pay  costs  of  defective  foreclosure,  709. 
person  entitled  to  redeem  must  pay  for,  715. 
action  to  redeem  after,.  722. 

rights  of  parties  as  to  redemption,  724. 
rights  of  purchaser  under,  728,  1083. 
costs  of,  1086,  709. 
remedies  of  purchaser  under,  1087. 
strict  foreclosure  to  remedy,  1138. 
parties  to  action,  1139. 
judgment,  1140. 
by  advertisement,  1202. 
cured  by  strict  foreclosure,  1203. 
DEFECTIVE  MORTGAGE,  enforced  as  equitable  lien,  88. 
priority  of,  312. 

superior  to  subsequent  judgments,  312. 
DEFECTIVE  RECORD  OF  MORTGAGE,  recording  office  liable  for, 
492. 
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DEFENDANTS  to  foreclosure  of  an  equitable  lien,  73. 

when  defendant  may  require  new  parties  to  be  joined,  783. 
people  of  State  of  New  York  as,  772  n. 
litigation  between,  930-932. 
grantee  who  has  taken  subject  to  mortgage,  933. 
in  foreclosure  charged  for  deficiency,  790. 
grantee  assuming,  791. 

guarantor  of  mortgage  debt,  792. 

personal  representatives  of  mortgagor,  793. 
service  of  summons  on  unknown  defendants,  821. 
in  action  for  strict  foreclosure,  1139. 
in  action  to  redeem,  720. 

action  brought  by  junior  mortgagee,  721. 

if  mortgagee  in  possession  has  made  transfers,  722. 

when  mortgagor  has  conveyed  with  warranty  against  mortgagee, 
723. 

when  mortgage  has  been  assigned,  724. 
necessary  defendants  in  action  to  foreclose,  769. 

all  persons  who  have  or  claim  an  interest  or  lien,  771,  772. 

vendee  in  possession  under  contract  of  purchase,  773. 

assignee  in  bankruptcy,  774. 

unrecorded  incumbrance,  775. 

future  and  contingent  interests,  776. 

tenants  and  occupants,  777. 

trustees,  778.    , 

cestuis  qui  trust,  779. 

limitations  as  to,  780. 
when  cestuis  qui  trust  are  numerous,  781. 
proper  defendants  in  action  to  foreclose,  prior  incumbrance,  784. 

other  proper  defendants,  785. 

when  assignment  is  as  security,  786. 

when  assignment  is  questioned,  786. 

when  assignment  is  by  parol,  787. 

purchase  by  assignee,  788. 

enforcing  implied  covenants  of  assignor,  789. 
unnecessary   defendants   in  action  to   foreclose,   adverse   interests, 
794,  1074. 

contest  as; to  priority,  795, 

owner  of  another  parcel  bound  by  junior  lien,  796. 

persons  having  no  interest  or  lien,  797. 

other  unnecessary  or  improper  parties,  798. 
DEFENSE,  reserved  in  deed,  675. 

foreclosure  by  prior  mortgagee  no  bar  to  foreclosure  by  junior  mort- 
gagee, 834. 
what  constitutes,  to  foreclosure,  893. 

legal  defenses,"  893. 

equitable,  893. 
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DEFENSE  —  continued. 

open  to  junior  lienor,  894. 
champerty  available  as,  895. 
mortgage  procured  by  fraud,  896. 

fraudulent  as  to  creditors,  897. 
forgery,  898. 

illegal  consideration,  897. 
mortgage  given  to  indemnify  surety,  900. 
failure  to  perform  condition  subsequent,  901. 
correcting  for  fraud  or  mistake,  902. 
making  description  definite,  903. 
defect  of  parties,  how  objected  to,  904. 

persons  having  liens  or  interests,  904. 

persons  liable  for  debt,  905. 
proceedings  at  law  for  the  same  debt,  906. 

where  complaint  shows  judgment  at  law,  907. 
infancy,  908. 

purchase  money  mortgage  of  infant,  908. 

disaffirmance  of  mortgage  by  infant,  909. 
insanity,  910. 
mortgage  for  purchase  money,  failure  of  consideration,  911. 

what  is  good  consideration,  912. 

prior  incumbrances  on  the  property,  913. 

defect  of  title  in  conveyance  to  mortgagor,  914. 

mortgage  on  one  parcel   as  consideration  for   conveyance  of 
another,  915. 
consideration  fails  upon  eviction,  916. 
what  constitutes  eviction,  917. 
where  mortgagor  is  unable  to  obtain  possession,  918. 
foreclosure  ordered  without  judgment  for  deficiency,  919. 
fraud  practiced  on  mortgagor,  920. 
mutual  mistake  as  to  title,  921. 
mistake  as  to  quantity  of  land,  922. 

agreement  to  protect  mortgagor  against  prior  liens,  923. 

what  counter-claims  are  permissible,  925. 
See  Counter-Claims. 
litigation  between  defendants,  930-932. 
of  grantee  who  has  taken  subject  to  mortgage,  933. 

mortgage  void  for  usury,  933. 

general  rule,  934. 

distinctions  to  be  observed,  935. 

conveyance  which  permits  defense,  936. 

propositions  reconciling  cases,  937. 
of  defect  of  title  to  mortgage,  938. 

invalid  assignment,  938. 

consideration  for  assignment  is  immaterial,  939, 
to  application  for  receiver  of  rents,  947. 
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DEFENSES  to  foreclosure  of  equitable  lien,  74. 
of  infancy  must  be  interposed,  136. 
of  extension  of  time  of  payment,  137. 
to  covenant  to  assume  mortgage,  610-619. 

See  Assuming  Mortgage. 
who  may  defend  on  ground  of  usury,  664. 
right  to  allege  usury  not  transferable,  665. 

See  Usury. 
pleading  usury,  681. 

non-joinder  of  necessary  defendants,  783. 
adverse  interests  cannot  be  litigated,  794. 
contest  as  to  priority,  795. 
DEFICIENCY  UPON  FORECLOSUEE,  liability  of  married  woman 
for,  628. 

See  Married  Woman. 
defendant  in  action  to  foreclose  chargeable  with,  790. 
person  assuming  mortgage,  791. 
guarantor  of  payment,  792. 

or  of  collection,  792. 
personal  representatives  of  mortgagor,  793. 
foreclosure  ordered  without  judgment  for,  919. 
provision  in  judgment  of  foreclosure  as  to,  876. 
when  not  allowed,  877.  * 

adjusting  liabilities  between  defendants,  878. 
personal  judgment  for,  without  foreclosure,  880. 
judgment  for,  against  personal  representatives  of  obligor,  880. 
docketing  judgment  for,  881. 
execution  for,  881. 
varying  judgment  for,  by  subsequent  contract,  882. 
effect  of  judgment  for  in  another  state,  883. 
DELAY  of  plaintiff  voids  notice  of  pendency  of  action  to  foreclose,  816, 

of  purchaser  at  foreclosure  to  complete  title,  1066. 
DELIVEEY  of  mortgage,  to  whom  made,  91. 
must  be  complete  and  proved,  91. 
in  escrow,  93. 
wording  is  evidence'  of,  92. 
of  release  essential,  456. 

of  deed,  mortgage  for  purchase  money  after,  307. 
destruction  after,  will  not  impair  mortgage,  91. 
DEPEECIATION  OF  MOETGAGE,  mortgagee  may  protect  himself 
from,  609. 
by  fire,  575. 
DEMUEEER,   objection  to  foreclosure  by  foreign  executor  must  be 

taken  by,  766. 
DESCEIPTION  of  mortgaged  real  estate,  80. 
reforming  in  action  to  foreclose,  80. 
of  debt,  97-101. 
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References  are  to  Sections. 

DESCRIPTION  —  conimued. 

of  mortgage  on  assignment,  331. 

mistake  in,  must  be  corrected  before  judgment,  1072. 
correcting  mistake  in,  902. 
making  definite,  903. 

of  property  in  notice  of  foreclosure  by  advertisement,  1175,  1180. 
foreclosure  sale  may  be  set  aside  for  error  in,  902. 
mistake  in  excuses  purchaser  at  foreclosure,  1065. 
mistake  in,  by  newspaper  will  not  excuse  purchaser,  1065. 
DESTEUCTION  after  delivery  will  not  impair  mortgage,  91. 
DEVISEE,  right  of  to  mortgage,  155. 
must  satisfy  mortgage,  283. 

limitations  of  the  rule,  286. 

not  personally  liable,  285. 
as  defendants  in  foreclosure,  793  n. 
DISBUESEMENTS,  adjusted  by  clerk,  974. 
DISCHARGE  of  surety  by  extension  of  time,  225,  232. 
by  refusal  of  creditor  to  collect  debt,  233-237. 
by  collusion  between  debtor  and  creditor,  238. 
of  guarantor  of  collection  by  neglect,  239. 
of  mortgage  to  people  of  State  of  New  York,  447  n. 
by  release  of  parcel  primarily  liable,  295. 
what  payment  will  discharge,  359. 
keeping  mortgage  alive  by  agreement,  360. 
mortgage  kept  alive  to  do  equity,  361. 
adjudged  the  assignment  be  taken,  362. 
of  debt  cancels  lien,  364. 
lien  remains  the  remedy  for  debt  be  lost,  365. 
who  may  receive  payment,  366. 
of  record,  366. 

upon  whose  certificate,  366. 

mortgage  to  secure  several  debts,  367. 

unrecorded  assignment,  368. 

forged  certificate  of  satisfaction,  369. 

certificate  by  agent,  370.  , 

one  of  several  mortgagees,  371. 

one  of  two  or  more  executors,  372. 

by  receiver,  373. 

county  treasurer,  374. 

foreign  executor  or  administrator,  375,  376. 

assignee  holding  as  security,  377. 
possession  of  bond  evidence  of  authority,  378. 

bond  to  be  produced  on  payment,  379. 
where  payment  should  be  made,  380. 
inquiry  as  to  authority  of  agent,  381. 
remedy  for  unlawfully  concealing  lien,  382. 
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DISCHAEGE  —  contirmed. 
by  merger,  387. 

8ee  Merger. 
by  new  obligation -or  security,  398. 
by  release  of  part  of  security,  405. 
reason  for  rule,  406. 

mortgagee  must  have  notice  of  the  facts,  407. 
■what  notice  is  sufficient,  408. 
effect  of  release,  409. 

two  parcels  of  land  equitably  bound  pro  rata,  410. 
only  when  release  is  in  violation  of  equitable  rights,  411. 
only  to  extent  of  value  of  property  released,  388. 
by  extending  time  for  payment,  418. 
by  estoppel,  419. 
by  tender  of  payment,  420. 

See  Tender. 
by  limitation,  434. 

See  Presumption. 
of  mortgage  upon  the  record,  41Y. 

certificate  of  satisfaction  within  the  recording  acts,  442. 

various  methods  of  evidencing  discharge,  443. 

effect  of  record  of  discharge,  444.  ' 

who  may  execute  certificate  of  satisfaction,  445. 

officers  of  limited  powers,  446. 
right  to  demand  certificate  of  satisfaction,  44Y. 
action  to  discharge  mortgages,  448. 

who  may  bring  action  to  discharge,  449. 
action  for  refusal  to  discharge,  450. 
effect  of  discharging  lien  upon  debt,  451. 
.  special  proceeding  to  discharge  of  record,  452-454. 
setting  aside  and  reinstating  mortgage,  445. 
who  may  resist  reinstatement,  460. 
right  lost  by  neglect,  461. 
action  for  damages  for  unauthorized  discharge,  462. 
reissue  of  paid  mortgage,  463. 
mortgagor  estopped,  465. 
junior  titles  and  liens  protected,  46Y. 
DISOOtnSTT,  assignment  of  mortgage  at,  not  usury,  655,  657. 

sale  of  mortgage,  valid,  655. 
DISTEIBUTION  OF  SUEPLUS  by  supreme  court,  1214. 
by  surrogate,  1215. 
after  foreclosure  sale,  1096. 

See  Surplus  Proceedings. 
practice  in  proceeding  to  distribute  surplus,  1122. 
DOWEE,  right  of,  in  equity  of  redemption,  636. 
in  partnership  real  estate,  110. 
principle  of  merger  as  applied  to,  389. 
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DOWEE  —  continued. 

inequitable  claim  for,  defeated  by  subrogation,  477. 

in  surplus  proceedings,  1115. 

purchase  money  mortgage  not  subject  to,  637. 

in  surplus  after  foreclosure,  638, 

exoneration  of  wife's  inchoate  right,  639. 

value  of,  how  estimated,  639. 
during  life  of  husband,  639. 

right  of  doweress  to  redeem,  640. 

as  against  all  persons  but  mortgagee,  642. 

barring  right  of,  642. 

not  affected  by  foreclosure  unless  wife  of  mortgagor  a  party  de- 
fendant, 772. 
DOWEEESS,  right  of,  to  redeem,  640. 

in  equity  of  redemption  entitled  to  an  assignment,  703. 
DEUNKAEDS,  proceedings  to  mortgage  lands  of,  152,  153. 

costs  in,  150. 
EASEMENT,  holder  of,  entitled  to  surplus  after  foreclosure  sale,  1110. 
EJECTMENT,  mortgagee  cannot  maintain,  24. 
till  mortgage  is  foreclosed,  747. 

right  of  mortgagee  to  bring  abolished,  253. 

present  right  of  mortgagee  in  possession,  254. 
See  Mortgagee  in  Possession. 

by  mortgagee  prior  to  revised  statutes,  1157. 
effect  of  statute,  1158. 

purchaser  cannot  maintain,  until  tenant  attorns  to  mortgagee,  1082. 
ELECTION,  of  mortgagee  to  consider  mortgage  due,  245. 
ELECTION  DAT,  sale  in  foreclosure  on,  may  be  set  aside,  994. 

ground  for  resale,  1035. 
EMBEZZLEMENT  BY  EEFEEEE,  mortgagor  responsible  for,  988. 
EMBLEMENTS,  lien  of  mortgage  on,  172-177. 

use  of  by  mortgagor,  173. 
ENEOECEMENT  of  payment  of  rent  to  receiver,  959. 

of  specific  performance,  52. 
EQUITIES  as  affected  by  assignment,  332  et  seq. 

See  Assignment. 
EQUITABLE  LIENS,  defective  mortgage  enforced  as,  88. 
EQUITABLE  MOETGAGES,  definition,  41. 

by  deposit  of  title  deeds,  42. 
rule  in  this  State,  43-45. 

agreement  for  lien  enforced,  46-47. 

mortgage  defectively  executed,  46. 

examples  of,  48. 

reserved  in  deed  of  conveyance,  49. 

agreement  for  may  be  recorded,  50, 

created  by  parol,  51. 

priority  as  against  subsequent  claims,  66-71, 
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EQUITABLE  MOETGAGES  —  continued. 
remedies  of  lienor,  Y2-Y6. 

agreement  to  purchase  on  behalf  of  another,  when,  48  n. 
EQUITY  OF  EEDEMPTION,  origin  of,  8. 
destroyed  by  sale  to  hona  fide  purchaser,  21. 
purchase  of  by  mortgagee,  30,  387,  695. 
regarded  with  suspicion,  695. 
must  be  by  grant,  under  seal,  30, 
nature  of,  690. 

purchase  of,  by  third  party,  361. 

owners  of,  to  be  made  defendants  in  foreclosure,  783  n, 
right  of  dower  in,  636. 

Bee  Eedemption. 
ESCHEAT,  when  property  escheats  to  the  state,  886. 
ESCROW,  delivery  in,  93. 

ESTATE  of  purchaser  not  affected  by  error  in  judgment,  1073. 
ESTOPPEL  of  mortgagor  as  against  assignee,  348. 
only  to  extent  of  consideration,  349. 
form  of  statement  to  create,  350. 
statement  must  be  acted  on,  351. 
must  be  believed,  351. 
must  be  fairly  obtained,  354. 
created  by  conduct  without  words,  354. 
by  statements  of  agent,  355. 
who  bound  by,  356. 

authority  of  agent  to  discharge  mortgage,  established  by,  370. 
merger  controlled  by,  390. 
discharge  of  mortgage  by,  419. 
of  mortgagor  to  allege  usury,  666. 

See  Usury. 
effect  of  judgment  as,  1146. 
EVICTION  a  defense  to  covenant  to  assume,  615. 
by  paramount  title,  615. 

See  Assuming  Mortgage. 
consideration  of  purchase  money  mortgage  fails  upon,  916. 
what  constitutes,  917. 
EVIDENCE  of  irregularity  in  sale  of  foreclosure,  inadequacy  of  price, 
1030. 
necessary  to  establish  an  ostensible  deed  in  fact  a  mortgage,  19  n. 
of  conditional  sale,  absence  of  debt,  33. 
of  mortgage,  inadequacy  of  price,  36. 
of  consideration,  seal  presumptive  evidence,  8811, 
of  delivery,  recording  is,  92. 
of  usury,  657. 

burden  of  proof  of  receipt  of  rents,  lies  with  mortgagor,  264. 
of  discharge,  443. 
of  pa3nnent  of  consideration,  510. 
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EVIDElSrCE  —  continued.     . 

for  enforcing  obligation  against  married  woman,  631. 
of  fo;reclosure  by  advertisement,  1204  et  seq. 
as  to  payment  under  C.  C.  P.  §  829,  893  n. 
EXAMINATION  of  plaintiff  before  trial,  843. 
EXCUSING  DEEAULT,  248. 

practice  wben  default  is  excusable,  249. 
EXECUTION  AGAINST  PEOPERTT  for  deficiency  after  sale  in 
foreclosure,  876. 
on  judgment  at  law  for  debt,  .1143. 
shown  on  assignment,  88  n. 
EXECUTION  OF  MOETGAGE  must  be  under  seal,  88. 
must  be  acknowledged,  88. 
name  of  mortgagee  must  be  inserted,  88,  89. 

authority  to  fill  in,  89. 
alteration  after,  89,  90. 
condition  should  give  notice  of  amount,  97. 
by  corporation,  155  et  sequi. 
EXECUTOE,  power  to  mortgage,  85-87. 

may  apply  to  surrogate  for  authority  to  mortgage,  154. 

assignment  by,  of  mortgage  to  third  person  voidable,  321. 

one  of  several  may  assign  mortgage,  323. 

of  mortgagor  not  primarily  liable  for  mortgage,  283. 

one  or  more  may  acknowledge  satisfaction,  373. 

how  to  be  described  in  mortgage,  761. 

may  foreclose  against  co-executor,  764. 

See  Foreign  Executor  oh  Administrator/:  j 
may  foreclose  mortgage  executed  to  trustee,  761. 
of  mortgagor  may  be  defendant  in  action  to  foreclose,  793. 
EXTENSION  OF  TIME  for  payment,  216-232. 
may  be  by  parol  agreement,  216. 
effects  of  on  rights  of  surety,  205,  225,  232. 
consideration  for,  218. 
must  bind  both  debtor  and  creditor,  219. 
by  renewal  of  notes,  220-232. 
what  are  renewals,  221-223. 
change  of  obligation,  222. 
does  not  impair  lien,  224. 
for  usurious  consideration,  231. 

validity  of,  685. 
of  mortgage  need  not  be  recorded,  484. 
agreement  for  does  not  affect  provisions  of  mortgage,  747. 
of  time  of  payment  of  installment,  a  when  does  not  discharge  STlsety, 
225  n. 
EXTENT  OF  LIEN  against  grantee  of  mortgagor,  214. 
of  mortgage,  mortgagor's  estate  diminished  to,  23  n. 
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EXTOETION'  is  nat  usury,  653. 
FACT,  payment  a  question  of,  359. 
FEES  of  officer  making  sale  in  foreclosure,  996. 
of  a  referee  on  a  sale  are  properly  taxable,  996. 
of  auctioneer,  998. 
FIRE,  recorded  paper  continues  to  be  notice  after  destruction  by,  492, 
insurance  against,  .543-579. 

See  Insurance. 
depreciation  of  mortgage  by,  when  no  insurance,  575. 
FIXTUEES,  general  rule  as  to,  178! 
time  of  annexation,  179. 
tests  as  to  what  passes  under  mortgage,  180. 

permanent  character  of  the  annexation,  181. 
intention  in  annexation,  182. 
examples,  183,  184,  192. 
rolling  stock  of  railroads  as,  168. 
machinery,  183-184. 
building,  when  a  fixture,  186. 
trade  fixtures  by  lessee,  186. 
rule  between  lessor  and  lessee  as  to,  185. 

where  tenant  of  mortgagor  adds  fixtures,  186. 
conflicting  claims  to,  187-192. 
restraining  removal  of,  by  injunction,  188. 
FORECLOSUEE  of  equitable  lien,  72-76. 

may  be  brought  by  mortgagee  in  possession,  262. 

not  a  violation  of  condition  against  alienation,  554. 

method  of  extinguishing  right  to  redeem,  694. 

defective,  redemption  after,  728. 

by  "  entry  and  possession,"  735.  ' 

who  may  bring,  757. 

of  purchase  money  mortgage,  adverse  tax  title  as  defense  to,  914. 

See   Action   to   Foreclose,   Defective   Foreclosure, 
Foreclosure  by   Advertisement,   Sale   in  Fore- 
closure, Strict  Foreclosure. 
FORECLOSURE  BY  ADVERTISEMENT,  sale  under  usurious  mort- 
gage, 686. 
general  policy  of  the  statutes,  1159. 
early  statutes,  1159. 
powers  to  sell  are  customary,  1160. 
remedy  must  be  strictly  pursued,  1161. 
statute  regulates  the.  remedy  merely,  1162. 
practice  before  the  sale,  1163. 
requisites  to  satisfy  foreclosure,  1164. 
what  mortgages  may  be  foreclosed,  1164. 
who  may  foreclose,  1165. 
notice  of  sale,  how  given,  1166. 
how  served,  1167. 
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POEECLOSUKE  BY  ADVERTISEMENT  —  continued. 

filing  with  clerk,  1168. 

publishing,  1169. 

service  by  mail,  llYO. 

who  to  be  served,  1171. 

personal  representatives  of  mortgagor,  1172. 

wife  of  mortgagor,  1173. 

junior  lienors,  1174. 
contents,  of  notice  of  sale,  1175. 

purpose  of  sale  to  be  set  forth,  1176. 

executors  or  administrators,  1177. 

description  of  mortgage  in  notice,  1178. 

amount  claimed,  1179. 

description  of  mortgaged  premises,  1180. 

incumbrances,  1181. 

time  and  place  of  sale,  1182. 
costs  allowed,  1211. 

taxation  of,  1212. 
distribution  of  surplus,  1213. 

prior  to  act  of  1867,  1213. 

by  supreme  court,  1214. 

by  surrogate,  1215. 

object  of  statutes,  1216. 
obtaining  possession  by  summary  proceeding,  1217. 

what  may  be  litigated,  1218. 
sale,  postponing,  1183. 

manner  of  conducting,  1184. 

rules  as  to  sale,  1185. 

mortgagee  may  purchase,  1186. 

in  parcels,  1187. 

terms  of,  1188. 

under  invalid  mortgage,  1189. 
restraining  sale  by  injunction,  1190. 

when  injunction  refused,  1191. 

damages  from,  1192. 

lands  without  the  state,  1193. 
appointing  referee  to  make  sale,  1195. 
setting  aside  sale,  1195. 

bona  fide  purchasers  protected,  1196. 

rules  as  to  action  to  set  aside  sale,  1197. 

effect  of  receiving  surplus  money,  1198. 
title  of  the  purchaser,  1199. 

statute,  1199. 

who  are  bound,  1200. 

questions  of  priority,  1201. 

defective  foreclosure,  1202. 
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rOEECLOSUEE  BY  ADVEETISEMENT  —  continued. 
cured  by  strict  foreclosure,  1203. 
evidence  of  the  foreclosure,  1204. 
contents  of  affidavits,  1204. 
affidavits  may  be  filed  and  recorded,  1205. 
deed  not  necessary,  1206-1208. 
certifying  affidavits,  1207. 
sufficiency  of  affidavits,  1209. 
contradicting  affidavits,  1210. 
rOEEIGN  OOEPOEATIOlsr,  purchase  by,  at  foreclosure  sale,  1047. 
EOEEIGlSr  EXEOUTOE  OE  ADMINISTEATOR,  may  make  assign- 
ment, 321. 
may  acknowledge  satisfaction  of  mortgage,  375. 
cannot  foreclose  by  action,  766. 

objection  must  be  taken  by  answer  or  demurrer,  766. 
EOEGEEY  as  a  defense  to  foreclosure  action,  898. 

of  certificate  of  satisfaction,  369. 
FEANCHISES,  mortgages  of  by  railroads,  169. 
EEAUD,  overstating  debt  a  badge  of,  98. 
not  essential  in  action  for  relief,  18. 
in  mortgages  for  future  advances,  204. 
priority  awarded  to  defeat,  317. 
certificate  of  satisfaction  cancelled  for,  455. 
action  to  set  aside  satisfaction  obtained  by,  deceit,  444  n. 
covenant  to  assume  inserted  by,  613. 

See  Assuming  Mortgage. 
defense  to  mortgage,  896,  902. 

practiced  on  mortgagor,  defense  in  action  to  foreclose,  920. 
as  ground  for  setting  aside  foreclosure  sale,  1034,  1035. 
FEAUDULENT  ASSIGNMENT,  where  perosnal  property  is  obtained, 
345. 
omission  by  recording  clerk,  495. 
recording  by  mortgagor,  511. 
FUNEEAL  EXPENSES  of  deceased  mortgagor  may  be  paid  out  of 

surplus,  1100. 
FTJTTJEE  ADVANCES,  mortgages  for,  102,  204-215. 

shortening  time  of  payment  under  default  clause  in  mortgages  for, 

240  n. 
purpose  of,  shown  by  parol,  204,  205. 
when  no  sum  is  mentioned,  206-207. 
construction  of  mortgages  for,  208. 
agreement  for,  made  subsequent  to  mortgage,  209. 
priority  of  mortgages  for,  211. 

where  advances  are  obligatory,  211. 

not  obligatory,  212. 
notice'  to  charge  mortgagee,  213. 
as  against  grantee  of  mortgagor,  214. 
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FUTTJEE  ADYAi^GES  — continued. 

recording  of  mortgages  for,  215,  491. 

purchase  money  mortgage  given  for,  305. 

stipulated  for  in  mortgage  for  purchase  money,  305. 

agreement  for  advances  made  after  mortgage,  464. 
GAMBLING  DEBT,  mortgage  given  for,  void,  899. 
GEANTEE  OF  MOETGAGOE  is  principal  debtor,  228. 

of  part  of  estate  cannot  redeem  his  portion  only,  697. 
subrogation  on  redeeming  entire  estate,  700,  701. 

extent  of  lien  against,  214.  '"' 

bound  by  acceptance  of  deed  containing  covenant,  582. 

not  bound  without  acceptance,  583-584. 

action  against,  by  grantor  on  covenant  to  assume,  592. 
vfhen  enforceable,  592. 

vphen  may  defend,  933. 

conveyances  v^hich  permit  defense  by,  936. 

delaying  litigation,  952. 

title,  505. 
GUAEDIAN,  mortgage  of,  to. himself,  147. 

special,  as  plaintiff  in  action  to  foreclose,  719. 
GUAEANTOE,  insurable  interest  of,  543. 

of  payment  not  discharged  by  neglect  of  creditor,  239. 

of  collection  discharged  by  neglect  of  creditor,  239. 

proper  defendant  in  action  to  foreclose,  792. 

action  against  guaranty  of  collection,  1147. 
of  payment,  1147. 
HEIE  must  pay  mortgage  debt,  283. 

of  mortgagor,  no  personal  judgment  against,  880. 

of  mortgagor,  defendant  to  foreclosure,  772. 

of  mortgagor,  when  surplus  will  be  appropriated  to,  1117. 

of  subsequent  mortgagee,  unnecessary  party  to  foreclosure,  798. 
HISTOEY  OF  MOETGAGES,  1-15. 
HOMESTEADS,  mortgages  of,  156. 
HUSBAND  AND  WIFE,  preference  given  to  mortgages  between,  635. 

marriage  of  mortgagor  and  mortgagee  does  not  discharge  mortgage, 
387-896. 
HYPOTHECA,  2. 
IDIOTS.    See  Lunatics. 

ILLNESS  OF  MOETGAGOE;  ground  for  a  resale,  1030. 
ILLEGAL  CONSIDEEATION  as  a  defense  to  mortgage,  897. 

mortgage  void  fpr,  899. 
IMBECILES.    See  Lunatics. 
IMPEOVEMENTS,  covered  by  vendor's  lien,  56. 

right  of  mortgagee  in  possession  to  make,  273. 

no  priority  for  money  pSid  for,  308., 
INACOUEACY  in  descripition  of,  debt, , 99. 
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.References  are  to  Sections. 

INADEQUACY  OF  PEICE  ,to  distinguish  mortgage  from  conditional 
sale,  36. 
as.ground  for  granting  a  resale,  1029. 
is  evidence  of  irregularity,  1030. 
INADEQUACY  OF  SECUEIfY,  entitling  mortgagee  to  receiver,  946, 

950. 
INCOMPETElsrTS.    See  Lunatics,  Drunkards. 
INCUMBEANCE,  mortgage  should  give  reasonable  notice  of,  490. 
INDEMNITY  TO  EUECHASEE  at  foreclosure  if  sale  is  set  aside, 
1042. 
assignment  of  mortgage  given  for  debt,  320. 
does  jaot  pass  by  assignment  of  debt,  324. 
INDEXING  notice  of  lis  pendens,  812. 

See  Pendency  op  Action. 
record  of  a  mortgage,  495. 
INDOESEE,  not  relieved  by  order  to  collect,  237. 
INFANT,  mortgages  by,  144. 

ratification  after  coming  of  age,  144. 
what  constitutes  ratification,  144. 
disaffirmance  after  coming  of  age,  145. 
what  constitutes  disaffirmance,  145. 
defense  of  infancy  must  be  interposed,  145. 
subrogation  of  mortgagee  paying  valid  liens,  146. 
mortgage  executed  by  guardian  to  himself,  14Y. 
proceeding  to  mortgage  lands  of,  148-150. 
must  conform  to  statute,  149. 
costs,  150. 
service  of  summons  in  action  to  foreclose  on,  824. 
defense  to  mortgage  by,  908. 
purchase  money  mortgage  of,  856. 
ratification  by,  909. 
resale  for  benefit  of,  1040. 
surplus  from  estate  of,  is  real  property,  1121. 
strict  foreclosure  of  the  land  of,  1137. 
INJUNCTION  to  restrain  removal  of  fixtures,  188. 
to  restrain  waste,  189,  193-199. 
provision  of  code,  194. 
who  may  apply  for,  195. 
inadequacy  of  security,  196. 
insolvency  of  mortgagor,  197. 
limitations  of  injunction,  198. 
against  mortgagee,  when  mortgagor  entitled  to,  in  action  to  fore- 
close, 913. 
to  restrain  sale  in  foreclosure  by  advertisement,  1190. 
when  refused,  1191. 
damages  from,  1192. 
lands  without  State,  1193. 
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References  are  to  Sections. 

INSANE  PEESONS.    See  Lunatics. 
INSANITY,  as  a  defense  to  action  to  foreclose,  910. 
INSOLVENCY  OF  MOETGAGOR  as  affecting  injunction,  197. 

mortgage  executed  before,  897  n. 
INSTALLMENT,  due,  payment  of,  may  stay  action  to  foreclose,  243. 
mortgage  debt  payable  in,  862-866. 
■when  whole  debt  becomes  payable  on  default,  862. 

See  Practice  in  Actions  to  Foreclose. 
INSUEANCE  COMPANIES,  mortgages  to,  138. 
INSUEANCE,  clause  providing  for,  84. 
failure  of  mortgagor  to  pay,  252. 

mortgagee  in  possession  cannot  charge  for  premiums  for,  282. 
insurable  interest  of  parties  to  mortgages,  543. 

of  mortgagor  who  has  conveyed,  543. 

of  guarantor  of  mortgage  debt,  543. 

where  mortgage  is  by  absolute  deed,  543. 

of  mortgagor,  544. 

of  trustee  under  deed  of  trust,  544  n. 
when  insurable  interest  of  mortgagor  ceases,  545. 
insurable  interest  of  purchaser  at  foreclosure,  546. 
form  of  contract  of  insurance,  547. 
contract  in  name  of  mortgagor,  547. 
loss,  if  any,  payable  to  mortgagee,  547. 

transfer  by  mortgagor  before  loss,  548. 

effect  of  act  or  default  of  mortgagor,  548,  549. 

over  insurance  by  mortgagor,  550. 
policy  insuring  as  interest  may  appeal,  551. 
condition  against  use  of  property,  553. 
condition  against  alienation,  554. 

policy  invalidated  by  failure  to  obtain  insurer's  consent  to  aliena- 
tion, 554  n. 

mortgage  not  a  violation  of,  554. 

assignment  in  insolvency  is  alienation,  554. 

foreclosure  is  not  a  violation  of,  554. 
nor  executory  contract  of  sale,  554. 
other  insurance  forbidden,  555. 
satisfaction  of  mortgage,  556. 
waiver  of  conditions,  557. 
"  mortgage  clause  "  in  policy,  558. 

rights  of  insurer  under,  559. 

mortgagee  bound  to  good  faith,  559. 
agreement  to  insure  contained  in  mortgage,  560. 

lien  of  mortgagee  on  mortgagor's  insurance^  560. 

recording  of  covenant  not  notice,  561. 

parol  contract  to  insure,  562. 

insurance  without  agreement  with  mortgagor,  563. 
liability  of  mortgagee  for  premiums,  564. 
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References  are  to  Sections. 
INSUEANCE  —  continued. 

enforcing  payment  by  insurers,  565. 
proof  of  loss,  565. 

action  by  mortgagor  for  insurance,  566. 
action  by  mortgagee,  567. 

measure  of  damages,  567. 
joint  action  by  mortgagee  and  mortgagor,  568. 
rigbts  of  parties,  premium  paid  by  mortgagor,  569. 
where  mortgagor  has  agreed  to  insure,  569. 
insurance  by  mortgagee  at  expense  of  mortgagor,  570. 
agreement  with  insurer  for  subrogation,  571. 
application  of  insurance  money,  572. 
lights  of  parties,  premium  paid  by  mortgagee,  573. 
mortgagor  has  no  claim  to  insurance,  573. 
nature  of  contract,  574. 
debt  is  not  insured,  575. 
measure  of  damages  of  mortgagee,  575. 
damages  repaired  by  mortgagor,  576. 
right  of  insurer  to  be  subrogated  to  mortgagee,  577. 
nature  of  right  of  subrogation,  577. 
subrogation  only  allowed  to  do  equity,  578.  , 
agreement  for  subrogation,  579. 
INTEREST  CLAUSE,  force  and  effect  of,  237-240. 

See  Default  Clause. 
INTEREST,  clause  providing  for  payment  of,  84. 
when  payable  and  to  whom,  247. 
waiver  of  default  of  payment  of,  250. 
rate  of,  645. 

after  maturity  of  contract,  645. 
since  act  of  1879,  646. 
payment  of  by  grantee  will  not  prevent  running  of  statute,  710. 
computing  on  partial  payments,  647. 
compound,  648. 

mortgage  may  be  foreclosed  for  default  in  payment  of,  866. 
INTERVENING  LIEN,  agreements  for  priority,  318. 

incumbrance  not  protected  by  merger,  389. 
INVALID  ASSIGNMENT,  defense  to  defect  of  title  of  mortgage,  938. 
INVERSE  ORDER  OF  ALIENATION,  sale  of  parcels  in,  1014. 
measuring  equities,  1015. 
rule  charging  parcels  in,  289. 
IRREGULARITY  in  conducting  sale  under  foreclosure,  ground  for 
resale,  1031. 
inadequacy  of  price  as  evidence  of,  1030. 
JEWS,  mortgages  among,  1. 

JOINDER  OF  ACTIONS,  to  foreclose  two  or  more  mortgages,  829, 
when  only  one  action  is  proper,  830. 
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JBeferenoes  are  to  Sections. 

JOINT  MOETGAGEES,  one  of  two  or  more  may  acknowledge!  satisfac- 
tion, 371. 
JUDGMENT,  priority  of,  to  vendor's  lien,  71. 

priority  as  against  purchase  money  mortgage,  303-307. 

as  against  unrecorded  mortgage,  309. 
docket  marked  "  lien  suspended  on  appeal,"  309. 
agreement  controlling  priority,  319. 

controls  docket,  319. 
merger  of  mortgage  in,  403. 
merger  of  cause  of  action  La,  404. 
junior  to  a  mortgage  entitled  to  subrogation,  475. 
lien  of,  when  equal  to  mortgage,  486. 
priority  of  unrecorded  mortgage  oyer,  503, 
where  lienor  establishes  usury,  674. 
in  action  to  redeem,  730. 

fixing  time  for  redemption,  731. 

enlarging  time,  732. 

effect  of  failure  to  redeem  in  time  limited,  733. 
when  no  notice  of  Us  pendens  was  filed  before,  817. 
may  be  amended,  874. 
notice  of  application  for,  849,  850. 

See  Keference  to  Compute. 
of  foreclosure  and  sale,  form  and  contents  of,  868. 

provision  in  as  to  order  of  sale,  870. 
as  to  prior  incumbrancer,  871. 

action  to  foreclose  absolute  deed  as  mortgage,  872. 

amending,  874. 
who  may  be  appointed  referee,  869. 
for  deficiency  after  sale  in  foreclosure,  876. 

See  Deficiency. 
of  foreclosure  varied  by  subsequent  contract,  882. 

force  and  effect  of,  884. 

parties  to  action  are  concluded  by,  884. 

presumption  of  validity  of,  885. 

where  property  escheats  to  the  State,  886. 

remedy  is  by  appeal,  887. 

merger  of  mortgage  in,  888. 
offer  of,  in  foreclosure  cases,  970. 
interests  not  bound  by,  1054. 
title  not  affected  by  error  in,  1073. 
mistake  in  description  must  be  corrected  before,  1072. 
in  action  for  strict  foreclosure,  1140. 
at  law  for  debt,  effect  on  right  to  foreclose,  1144. 

effect  on  estoppel,  1146. 
by  default,  amount  of  costs  in,  974. 
rights  of  persons  not  bound  by,  1085. 
prior  liens  bound  by,  1111. 
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References  are  to  Sections. 

JUDGMENT  CEEDITOE,  sale  in  foreclosure  for  benefit  of,  1004. 

with  a  lien,  may  redeem,  672. 
JUDGMENT  LIEJST,  cannot  be  attached  collaterally  by  a  junior  claim- 
ant, 1109. 

entitled  to  surplus  after  foreclosure  sale,  1116. 
JUNIOR  INCUMBEANCEE,  when  chargeable  with  costs,  975. 

may  apply  for  receiver  of  rents,  946. 

when  chargeable  with  costs  in  surphis  proceedings,  975. 
JUNIOE  LIENS,  protected  from  inequity  of  prior  lienor,  296. 

protection  of,  in  reinstatement,  457. 
JUNIOE  LIENOE,  rights  acquired  by  paying  taxes,  29. 

duties  of  mortgagee  in  possession  to,  269. 

may  not  discharge  by  tender,  433. 

right  of  subrogation  of,  472. 

may  redeem,  692. 

right  of,  to  assignment,  703. 

defenses  to  foreclosure  open  to,  894. 

entitled  to  notice  of  foreclosure  by  advertisement,  1174. 

sale  for  benefit  of,  1004. 

supplemental  order  for  sale,  1005. 
JUNIOR  MOETGAGE,  fraudulent  recording  of,  511. 

validity  of  cannot  be  contested  in  foreclosure  of  prior  mortgage,  905. 
JUNIOR  MORTGAGEE,  when  assignment  may  be  compelled  by,  706. 

not  a  party'  to  defective  foreclosure,  may  redeem  or  foreclose,  709. 

not  obligated  to  pay  costs  of  defective  foreclosure,  709. 

interests  of  in  foreclosure,  821  n. 

necessary  party  to  foreclosure,  772. 

when  proper  defendant  to  foreclosure,  874. 

subrogated  to  prior  liens,  759. 

foreclosure  by,  not  barred  by  foreclosure  by  prior  mortgagee,  834. 

claim  of,  to  surplus  after  foreclosure  sale,  1110. 
JUNIOR  TITLES  AND  LIENS  under  unrecorded  instruments,  811. 
JURISDICTION  of  courts  to  foreclose  mortgage,  819. 

of  supreme  court  over  lands  of  insane  persons,  153. 

of  surrogate's  court  to  mortgage,  154. 

to  grant  an  order  for  possession,  1088. 

of  referee  in  distribution  of  surplus,  1102-1107. 
KINGS  COUNTY  regulation  for  sale  under  judgment  in  foreclosure, 

981,  982. 
LACHES,  right  to  redeem  lost  by,  715. 

in  setting  aside  foreclosure  sale,  1007,  1035. 
LAND  of  one  person  mortgaged  for  debt  of  another,  227,  293. 
LANDS  HELD  ADVERSELY,  mortgage  of,  81. 
LAPSE  OF  TIME,  presumption  of  payment  from,  434. 
LEASE,  adjudged  a  usurious  mortgage,  649. 

effect  of  foreclosure  sale  upon  rights  under,  1082. 

destroyed  by  foreclosure,  right  of  tenant,  1114. 
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References  are  to  Sections. 

LEASEHOLD  INTEEEST  in  mortgaged  premises,  owner  of  may  re- 
deem, 692. 
LEASEHOLD  ESTATES,  mortgages  of,  164-167. 
lien  of  mortgagee  on  renewals,  164. 
liability  of  mortgagee  for  rent,  165. 
redemption  from  defaults,  166. 
mortgages  of,  not  violation  of  covenants,  16Y. 
payable  primarily  out  of  assets  of  deceased  mortgagor,  288. 
LESSEE,  structures  erected  by,  when  fixtures,  185,  186. 

trade  fixtures  of,  186. 
LEAVE  TO  SUE  AFTEE  FOEECLOSTJEE,  1148. 
principles  on  whicb  right  to  sue  is  restrained,  1149. 
granting  leave  to  sue  is  discretionary,  1150. 
when  necessary,  1151. 

when  separate  actions  not  prohibited,  1152. 
granting,  nunc  pro  tunc,  1154. 
when  denied,  1156. 

foreclosure  and  action  on  debt  both  permitted,  1156. 
legatee  of  mortgagor,  when  surplus  will  be  appropriated  to,  1117. 
when  a  necessary  plaintiff  to  foreclosure  suit,'  765. 
as  defendants  in  foreclosure,  793  n. 
LETTEES  of  ADMINISTEATION,  as  to  regularity  of  appointment 
of  administrator,  768. 
binding  force  of,  383. 
LIEN,  destroyed  by  sale  to  lona  fide  purchaser,  22. 
remedy  of  lienor,  23. 
equitable  liens,  41  et  seq. 

8ee  Equitable  Mortgages. 
of  vendor  for  unpaid  purchase  money,  53  et  seq. 

See  Vendor's  Lien. 
of  vendee  for  money  paid,  65. 

taking  security  for  purchase  money,  evidence  of  abandonment  of,  62. 
of  creditor  of  deceased  owner  of  land,  154. 
of  mortgage  on  award  for  improvement,  159. 

on  right  of  action  for  damages  to  estate,  159. 
remedy  of  mortgagee,  160. 
on  undivided  interest  after  partition,  163. 
on  emblements,  172-177. 
growing  crops,  175. 
timber,  175. 
nursery  trees,  176. 
mines  and  quarries,  173. 
not  impaired  by  extension  of  time,  220. 
junior  lienor  protected  from  inequity  of  prior  lienor,  296. 
cancelled  by  discharge  of  debt,  364. 
priority  of,  controlled, by  agreement,  300-302. 
See  Priority. 
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LIEN  —  continued. 

cannot  be  assigned  apart  from  debt,  324. 
of  mortgage  does  not  pass  by  conveyance,  324. 
unless  defeasance  is  secret,  328. 
or  after  defective  foreclosure,  331. 
remains,  though  remedy  for  debt  be  gone,  365. 
■when  affected  by  change  in  the  form  of  debt,  413. 
subsists  though  debt  be  barred,  438. 

though  debtor  be  discharged  under  insolvent  law,  438. 
effect  of  discharging,  upon  debt,  451. 
of  judgment  suspended  upon  appeal,  530. 
recording  tax  constitutes  a  prior  lien,  540. 
of  mortgage  not  affected  by  tax  sale,  541. 
extent  of,  against  grantee  of  mortgagor,  214. 
LIMITATION,  statute  of,  effect  on  vendor's  lien,  '54. 
pleading  the  statute,  435  n. 
presumption  of  payment  from,  434. 

See  Presumption. 
not  intended,  154  n. 

action  to  redeem  barred  after  twenty  years,  710. 
when  right  of  action  accrues,  711. 
where  several  persons  are  entitled  to  redeem,  712. 
admissions  of  mortgagee,  713. 
right  to  redeem  lost  by  laches,  715. 
action  to  remove  mortgage  as  a  cloud,  714. 

of  one  year  has  no  application  to  motion  to  set  aside  sale,  1027. 
LIMITED  PAETNEESHIPS,  mortgages  by,  114. 
LIS  PENDENS,  notice  of,  799. 

See  Notice  of  Pendency  of  Action. 
LITIGATION  between  defendants,  930-932. 

delayed  by  grantee  of  mortgagor,  952. 
LITTLETON,  mortgage  described  by,  67. 
LOAN  ASSOCIATIONS,  power  of,  to  mortgage,  137. 
LOAN  COMMISSIONERS,  origin  of  fund,  139. 
appointment  of,  140. 
previous  laws  consolidated,  141. 
ofBce  abolished,  141. 
present  status  of  mortgages,  142. 
LUNATICS,  proceedings  to  mortgage  lands  of,  152-153. 
costs  in,  150. 

jurisdiction  of  the  court  over  lands  of,  153. 
mortgage  executed  by,  voidable,  910. 
insane  mortgagor,  rights  of,  253  n. 
MACHINERY  AS  FIXTURES,  183,  184,  186,  189-192. 
MAIL,  service  of  notice  by,  in  foreclosure  by  advertisement,  1170. 
MANUFACTURING  CORPORATION,  mortgage  by,  115. 
what  debts  of  may  be  secured  by  mortgage,  116. 
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MANUFAOTUEING  COEPORATION  —  continued. 
mortgages  prior  to  1875,  117. 
assent  of  stockholders,  115-124. 

form  of  assent,  120. 

who  must  sign,  121. 

when  assent  must  be  made  and  filed,  122. 

who  may  take  advantage  of  lack  of  assent,  124. 
validating  mortgages  by,  123. 
MAEKETABLE  TITLE,  what  is,  1057,  1058. 

MAEEIAGE  of  mortgagor  and  mortgagee  does  not  cause  merger,  396. 
MAEEIED  WOMAN,  alteration  of  her  mortgage  by  husband,  89,  90. 
mortgage  to,  direct  from,  husband,  635. 
action  for  intentional  waste,  202. 
bound  by  covenant  to  assume,  581. 

before  act  of  1860,  624. 

carrying  on  trade  or  business,  626. 

act  of  1860,  625. 

burden  of  proof,  631. 

act  of  1862,  627. 

act  of  1884,  628. 
right  to  priority,  319. 
right  of  dower,  636. 

not  as  against  purchase-money  mortgage,  637. 

in  surplus  after  foreclosure,  638. 
in  husband's  lifetime,  638. 

computing  value  of  widow's  dower,  639. 

light  of  doweress  to  redeem,  640. 
assignment  on  redeeming,  640. 
contribution  toward  redemption,  640. 

where  mortgagor  pays  mortgage  debt,  641. 

as  against  all  persons  except  mortgagee,  641. 
wife  omitted  from  foreclosure,  641. 
dower,  how  barred,  642. 

joining  in  mortgage,  642. 

joining  in  deed,  642. 

husband's  deed  set  aside,  642. 
costs  against  doweress,  644. 

not  chargeable  with  costs  in  surplus  proceedings,  644. 
power  to  mortgage  at  common  law,  620. 

under  earlier  statutes,  621. 

act  of  1849,  622. 

to  secure  debt  of  husband,  623. 

charging  separate  estate  is  not  mortgaging,  623. 
rights  as  surety,  634. 
liability  for  deficiency  upon  foreclosure,  628. 

benefit  of  separate  estate,  629-630. 
insurable  interest  of,  544. 
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MAESHALLING  SECUEITIES,  doctrine  not  applied  to  surplus  on 

foreclosure,  1110. 
MECHANICS'  LIEN  on  realty  waived  by  taking  mortgage,  399. 

assignee  of,  proper  defendant  in  foreclosure,  784. 

sale  in  foreclosure  for  benefit  of,  1004. 

foreclosure  of,  when  prior  incumbrance  exists,  913. 
MEMBEESHIP  COEPOEATION,  mortgages  by,  131. 
MEEG-EE,  discharge  of  mortgage  by,  387. 

involves  intent,  387. 

controlled  by  equitable  principles,  388. 

intervening  incumbrance  not  protected  by,  389. 

controlled  by  estoppel,  390, 

requisites  of,  391,  392. 

inoperative  when  conveyance  is  set  aside,  393. 

records  showing,  cannot  be  relied  on,  394. 

clause  in  conveyance  to  prevent,  395. 

marriage  of  mortgagor  and  mortgagee,  396. 

taking  a  higher  security,  397-400. 

no  merger  in  void  security,  401. 

payment  of  collateral  cancels  debt,  402. 

of  mortgage  in  judgment  of  foreclosure,  403. 

of  cause  of  action  in  judgment,  404. 

of  debt  in  securities  of  higher  nature,  417. 

of  mortgage  in  judgment  of  foreclosure,  888. 

when  incumbrance  is  merged  in  legal  estate,  1000. 
MINES,  as  emblements,  use  of  by  mortgagor,  173. 
MISINEOEMATION,  as  ground  for  resale,  1039. 
MISEEPEESENTATION,  defense  in  action  to  foreclose,  920. 

at  auction,  mortgage  estopped  from  claiming  after,  419. 
MISTAKE,  certificate  of  satisfaction  cancelled  for,  455. 

remedied  by  subrogation,  476. 

of  recording  clerk  will  not  enlarge  conveyance,  494. 

liability  of  recording  officer  for,  492. 
omitting  name  or  initial,  492. 
omitting  seal,  493. 

in  inserting  covenant  to  assume,  613. 
See  Assuming  Moetgage. 

does  not  constitute  usury,  650. 

correcting  mortgage  because  of  error  in  description,  902. 

as  ground  for  setting  aside  foreclosure  sale,  1037,  1038. 

as  to  title  of  grantor,  defenses  to  foreclosure,  921. 

as  to  quantity  of  land  conveyed,  921. 

in  description,  must  be  corrected  before  judgment,  1072. 
MONEY,  erroneovisly  paid,  recovery  of,  1118. 
MOETGAGE  OE  SALE,  32-40. 
MOETGAGE,  antiquity  of,  1. 

among  the  Jews,  1. 
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MOETG  AGE  —  continued. 
■under  civil'  law,  2. 

among  Anglo-Saxons  and  Normans,  3. 
at  common  law,  4. 
Welsh,  5. 

described  by  Littleton,  7. 
right  of  redemption,  8,  9,  10, 
definition  of,  12.  ' 

where  grant  is  not  executed  by  mortgagor,  13. 
trust  deeds  treated  as,  17. 
is  a  lien,  26. 

is  a  deed  for  purposes  of  acknowledgment,  26. 
after  acquired  title  of  mortgagor,  27. 
conditional  sale  distinguished  from,  31-40. 

See  Conditional  Sales. 
equitable,  41  et  seq. 

See  Assuming  Mortgage. 
defectively  executed  enforced  as  lien,  46. 
recording  of  paper  as  mortgage  does  not  make  it  such,  39. 
rules  controlling  conveyances  applicable,  77. 

law  of  place  where  land  is  located,  77. 

and  where  debt  was  contracted,  77. 
what  may  be  mortgaged,  77. 
of  equitable  interest,  78. 
of  undivided  interest,- 79. 
description  of  mortgaged  real  estate,  80. 
of  lands  held  adversely,  81. 
executed  undei*  powers,  82. 

by  life  tennant,  83. 

may  contain  customary  clauses,  84. 

devise  of  lands  to  be  mortgaged,  85. 

conveyance  in  trust  to  mortgage,  86. 

purchaser  has  notice  of  extent  of  power,  87. 

for  gurchase  money,  87. 
execution  and  acknowledgment,  88. 
name  of  mortgagee  must  be  inserted,  89. 
alteration  after  execution,  90. 
delivery,  91,  92. 
acceptance,  92. 
delivery  in  escrow,  93. 
lien  must  be  complete  at  inception,  95. 

cannot  be  subsequently  enlarged,  96. 
condition  should  give  notice  of  amount,  97. 
for  future  or  contingent,  102. 

See  Future  Advances. 
to  one  of  two  parties  in  interest  for  benefit  of  both,  101. 
to  one  person  in  trust  for  others,  101. 
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MOETGAGE  —  continued. 
construction,  103. 

personal  covenant  not  implied,  104,  105. 
of  partnership  real  estate,  106-114. 

See  Partnership. 
by  corporation,  116-143. 

See  Corporation,  Manufacturing  Coeporation,  Eeli- 
Gious  Corporation. 
of  banks,  132-137. 
of  insurance  companies,  138. 
of  trust  companies,  135. 
to  commissioners  of  U.  S.  deposit  fund,  139. 

See  Loan  Commissioners,  139-143. 
by  infants,  144-150. 

proceedings  under  statute,  148,  150. 
by  insane  persons  or  drunkards,  152,  153. 

proceedings  under  statute,  153. 
of  deceased  persons  to  pay  debts,  154,  155. 
of  burial  and  cemetery  lots,  156-158. 
lien  of,  on  award  for  public  improvement,  159-162. 

on  right  of  action  for  damages,  159. 
of  leasehold  estates,  164-167. 

See  Leasehold  Estates. 
by  railroad  company,  168-171. 
lien  on  emblements,  172-177. 
on  fixtures,  178-186. 

See  Fixtures. 
for  future  advances  or  obligations,  204-215. 

See  Future  Advances. 
enforceable  only  for  amount  advanced,  210. 
extending  time  of  payment,  216. 

See  Time. 
effect  of  extension  on  rights  of  sureties,  225-232. 

See  SURE.TY. 
of  leaseholds,  personal  estate  of  mortgagor,  primarily  chargeable 

with,  288. 
for  purchase  money,  priority  of,  303. 

See  Purchase  Money  Mortgage. 
reforming  in  action  to  foreclose,  313. 
assignment  of,  how  made,  320. 

See  Assignment. 
under  seal,  not  barred  until  twenty  years,  438. 

See  Discharge. 
cannot  be  reissued  after  payment,  463. 
must  be  recorded  in  separate  book  from  conveyances,  496. 

absolute  deed  intended  as,  497. 
failure  to  record  does  not  affect  validity,  499. 
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MOETG  AGE  —  continued.  ■ 

unrecorded,  priority  of  over  judgment,  503. 
insurable  interest  of  parties  to,  543. 
agreement  to  insure  contained  in,  560. 

See  Insurance. 
debt,  all  parties  liable  for  should  be  impleaded  in  foreclosure,  Y92  n. 
conveyance  subject  to,  reasons  for,  587. 
by  married  woman,  605. 
from  husband  to  wife,  115,  609. , 

See  Married  Woman. 
remedy  of  against  persons  committing  waste,  200. 
right  of  foreclosure,  35; 

right  of  sale  on  default  of  prompt  payment,  84. 
right  to  crops,  emblements' and  minerals,  173. 
right  to  damages  if  restrained  from  foreclosure^  174. 
right  of  action  for  damages  caused  by  waste,  200-203. 
lien  of  on  renewals  of  leasehold,  164. 
of  leasehold  not  liable  for  rent,  165. 
extending  time  releases  surety,  225-232. 
should  sue  on  request  of  surety,  233. 
election  of,  to  consider  mortgage  due,  245. 
in  good  faith,  who  is,  531. 
redemption  by,  from  tax  sale,  542. 
surety  subrogated  to  right  of,  758. 
right  of,  to  foreclose  against  co-mortgagee,  757. 
insurable  interest  of,  543. 
interest  to  extent  of  lien,  544. 
clause  to  protect  in  insurance  policy,  558. 

See  Insurance. 
in   form   of   absolute,   when   mortgagee   may   maintain   ejectment 

against  mortgagor,  744. 
assigned  as  collateral  security  for  debt,  756. 
MOETGAGEE,  rights  at  common  law,  10,  11. 

remedy  against  mortgagor  for  selling  property,  22. 

cannot  maintain  ejectment,  24. 

but  can  retain  possession  lawfully  acquired,  24. 

See  Mortgagee  m  Possession. 
is  deemed  purchaser  for  some  purposes,  25. 
purchase  of  tax  title  by,  28. 

or  other  hostile  title,  28. 
may  purchase  equity  of  redemption,  30,  695. 
name  must  be  inserted  in  mortgage,  87,  88. 

inserted  after  execution,  88. 
when  not  bound  by  partition,  79. 
subrogation  of,  from  infant  paying  valid  liens,  146. 
of  lands  of  deceased  persons,  155. 
remedies  of,  where  land  is  condemned,  160. 
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MOETGAGEE  —  continued. 

when  bound  by  dedication  to  public  use,  161. 
remedies  of,  against  mortgagor  for  use  of  emblements,  174. 
liability  of,  for  insurance  premiums,  564. 
sale  of,  at  a  discount,  655. 
purchase  of  equity  of  redemption  by,  695. 
purchase  from,  of  mortgage  on  its  face  a  deed,  696. 
entitled  to  hold  entire  pledge  until  the  debt  is  extinguished,  697. 
a  fiduciary  to  return  security  on  recovering  debt,  28  n. 
protected  against  partial  redemption,  698. 

and  against  inequitable  redemption,  698. 
rule  requiring  entire  redemption  is  for  his  benefit,  698. 
See  Eedemption. 
cannot  require  payment  of  other  debts,  699. 
action  to  foreclose  when  mortgage  had  no  inception  in  hands  of, 

754. 
■entitled  to  a  receiver,  942,  943. 

when  entitled  to  rents  collected  by  receiver,  951,  953. 
MOETGAGEE  IE  POSSESSION,  can  retain  possession,  24. 
purchase  by  at  tax  sale,  28. 
right  to  retain  possession  until  paid, '253,  254.    ' 

nature  of  right  of  possession,  254. 
appointment  of  receiver  against,  255. 
how  mortgagee  may  obtain  possession,  256-260. 

examples  of  unlawful  possession,  258-260. 
New  York,  discharge  of  mortgage  to  people  of  State  of,  447  n. 
right  to  require  adverse  title,  261. 
right  to  foreclose,  262. 
ackiounting  with  mortgagee,  263-282. 
liability  for  rents  and  profits,  ,263-271. 
is  'presumed  to  hold  as  mortgagee,  266. 
right  to  make  repairs,  271. 

to  make  improvements,  272-273. 
council  fees,  275. 

compensation  for  taking  charge  of  estate,  276-277. 
who  may  require  an  accounting,  278. 
money  paid  for  taxes  and  other  charges,  279. 

purchase  at  tax  sale,  280,  2Sl. 
insurance  premiums,  282. 
appointment  of  receiver  against,  944. 
MOETGAGOE,  right  of  redemption  of,  35. 
may  not  appear  as  such  on  mortgage,  13. 
rights  at  common  law,  10,  11. 
not  necessarily  obligated  for  debt,  14. 
nature  of  estate  of,  23. 

purchase  at  tax  sale,  29. 
right  of,  to  use  of  emblements,  173. 
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MOKTGAGOR  —  continued. 

not  liable  in  absence  of  bond,  104. 

insolvency  of  as  affecting  injunction,  197. 

release  of  by  extension  of  time,  228. 

default  of  to  pay  taxes  and  insurance,  251-252. 

when  estopped  from  setting  up  usury  against  assignee,  348. 

8ee  Estoppel. 
insurable  interest  of,  543,  544. 

when  estopped  from  setting  up  usury  against  assignee,  666. 
when  insurable  interest  ceases,  545. 

See  Insurance. 
becomes  surety  after  his  grantee  assumes,  606. 
discharged  by  release  of  purchaser,  who  has  assumed,  607. 

See  Assuming  Mortgage. 
may  protect  himself  from  depreciation,  609. 
defense  of,  to  usury  after  conveyance,  673. 
right  of  redemption  after  foreclosure  at  law,  690. 

carefully  guarded  by  courts  of  equity,  69I. 
may  release  to  mortgagee,  694-696. 
remedy  is  by  action  to  redeem,  716. 

unless  mortgage  is  fully  paid,  718. 
unable  to  obtain  possession,  defense  in  action  to  foreclose,  918. 
fraud  practiced  on,  defense  in  action  to  foreclose,  920. 
agreement  to  protect  against  prior  claims,  defense  in  action  to  fore- 
close, 923. 
illness  of,  as  ground  for  resale,  1030. 
MORTUUM:  vadium,  at  common  law,  4-6. 
MOTION  to  set  aside  sale  in  foreclosure,  1022. 

should  be  made  promptly,  1027. 
NAME,  inaccuracy  of,  does  not  invalidate  mortgage,  88. 
of  mortgagee  inserted  in  instrument,  89,  90. 
omission  of  middle  name  by  recording  clerk,  492. 
NATIONAL  BANKS,  mortgages  to,  132-133. 
prohibited  from  taking  mortgages,  132. 

except  as  to  prior  liens,  132. 
later  decisions,  133. 

See  also  Banks. 
NEGLIGENCE  TO  SUE  releases  guarantor  of  collection,  239. 
will  not  excuse  default,  248. 
right  to  set  aside  a  discharge,  lost  by,  461. 
NEGOTIABLE  NOTE,  description  of,  in  mortgage,  98-101, 
mortgage  securing  renewals,  220-224,  413. 
transfer  of,  rights  of  transferee,  332,  333. 

to  one  of  several  secured  by  same  mortgage,  325. 
priorities  between  holders  of,  325. 
assignment  of,  as  security  by  mortgagee,  332. 
NEW  HAMPSHIRE,  when  a  conveyance  void  as  to  creditors  in,  18  n. 
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NEW  TOEK  CITY,  award  for  opening  streets,  162. 
NEW  YOEK  COUNTY,  regulation  for  foreclosure  sale  in,  982. 
regulations  for  sale  under  judgment  in  foreclosure,  981,  982. 
NEWSPAPER,  mistake  of,  in  description  of  premises  will  not  excuse 

purchaser,  1065. 
NEXT  OF  KIN,  as  defendants  in  foreclosure,  Y93  n. 
NORMAN  LAW,  mortgages  under,  3. 
NOTE,  when  sufficiently  identified,  100,  101. 
extension  of  time  by  renewal  of,  220. 
assignment  of,  secured  by  mortgage,  325. 
rendered  void  by  alteration,  414. 
alteration  of,  does  not  affect  validity  of  debt,  414. 
NOTICE  that  real  estate  is  partnership  assets,  108. 
of  incumbrance  to  charge  mortgagee,  213. 
to  creditor  making  extension  improper,  232. 
to  creditor  of  rights  of  surety,  293. 
of  assignment  to  mortgagor,  358. 
of  equitable  rights  from  public  records,  408. 
to  attorney,  408. 
possession  is,  408. 

recorded  covenant  to  pay  mortgage  debt  does  not  constitute,  484. 
given  by  recording  acts,  500. 

what  the  record  is  notice  of,  501. 
contents  of  instrument  and  no  more,  502. 
See  Recording  Acts. 
purchase  from  one  having,  509. 
what  actual  notice  is  equivalent  to  record,  513. 
constructive  notice,  514. 
to  put  upon  inquiry,  515. 

degree  of  inquiry  required,  516. 
actual  notice,  517. 
from  possession,  518. 
to  an  agent,  519. 
recitals  in  conveyance,  520. 
record  of  assignment  of  mortgage,  524. 
recording  of  covenant  to  insure  does  not  constitute,  561. 
NOTICE  OF  PENDENCY  OF  ACTION  to  foreclose  mortgage,  755. 
independent  of  statutory  provisions,  799. 
act  of  1823,  800. 
statutory  provisions  now  in  force,  801. 

notice  must  be  filed  in  action  to  foreclose,  801. 
provisions  of  general  application,  801. 

contents  of  notice,  801,  806. 
effect  is  constructive  notice,  801. 
filing  notice  by  defendant,  801. 
changes  in  statutes,  802. 
rule  requiring  proof  of  filing  notice,  803. 
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NOTICE  or  PENDENCY  OF  KGTIO'B  —  continued. 

when  notice  must  be  filed,  804. 

complaint  must  be  filed  at  or  before  filing  of,  805. 

form  and  contents  of,  806. 

errors  in,  807. 

who  are  botmd  by,  808. 

incumbrancer  pendente  lite,  809. 

limitations  of  notice,  810. 

junior  titles  and  liens  under  unrecorded  instruments,  811. 

amendments  of,  813. 

amending  complaint  after  filing  of,  814. 

cancelling,  815. 

effect  of  delay  of  plaintiff  upon,  816. 

consequences  of  omission  to  file,  817. 

action  for  malicious  filing  of,  818. 
NOTICE  OF  SALE,  under  judgment  of  foreclosure,  981. 

publication  and  posting  of,  981. 

■what  is  sufficient  publication,  983. 

form  and  contents  of,  984. 

presumption  of  regularity,  ^85. 

in  foreclosure  by  advertisement,  1166. 

Bee  Foreclosure  by  Advertisement. 
NUESERY  TpEES,  whether  part  of  realty,  176. 
OATH  OF  EEFEEEE,  858. 
OCCUPANTS  as  defendants  to  foreclosure,  777. 
OFFEE  OF  JUDGMENT  in  foreclosure  cases,  970. 
OMISSION,  fraudulent,  by  recording  clerk,  495. 
ONCE  A  MOETGAGE,  always  a  mortgage,  691. 
OPTIONAL  PAYMENT  is  not  usury,  651. 
OEDEE  FOE  POSSESSION,  jurisdiction  of  the  court,  1088. 

provisions  of  the  code,  1089. 

writ  of  assistance,  1090. 

ex  parte  application  for,  1090. 

where  purchaser  ^  entitled  to,  1091. 
against  whom,  1091. 
when  deemed  executed,  1091. 

rights  after  execution  of,  1091. 

where  tenants  in  possession  are  not  made  parties,  1093. 

setting  aside  order,  1094. 

See  Summary  Proceedings. 
OEDEE  OF  SALE,  reference  to  report  as  to,  852. 

under' judgment  of  foreclosure,  987,  1013. 
OVEE-INSUEANCE  by  mortgagor  destroys  mortgagee's  claim  to  in- 
surance, 550. 
PAECELS,  when  to  be  sold  separately,  999. 

report  of  order  of  sale  in,  852. 

sale  in,  where  whole  amount  secured  by  mortgage  not  due,  863. 
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PAECELS  —  continued. 

when  court  will  direct  sale  in,  1003. 
sale  of  entire  property  in,  1000. 
PAEOL  AGEEEMENT  to  assume  a  mortgage,  580. 
for  usury  may  vitiate  writing,  649. 
extension  of  time  of  payment  by,  2l6. 
PAEOL  ASSIGNMENT,  presumption  is  against,  330. 

See  Assignment. 
PAEOL  DEFEASANCE  valid,  18. 
burden  of  proof,  19. 
pleading  to  establish,  19. 

extending  lien  after  inception  of  mortgage,  96. 
absolute  deed  to  secure  future  advances,  206. 
mortgagor  on  payment  entitled  to  reconveyance,  44T. 
deed  containing  covenant  to  assume,  598. 

See  Assuming  Mortgage. 
extinguishing  right  to  redeem,  696. 
PAEOL  EVIDENCE  to  aid  description  of  debt,  101. 
to  show  that  mortgage  secures  future  advances,  205. 

when  no  sum  is  mentioned,  206.  • 
of  assignment  of  mortgage,  320-330. 
PAET  OWNEE  who  has  redeemed,  remedy  of,  700. 
PAET  PAYMENTS,  interest  on,  647. 

will  not  operate  as  accord  and  satisfaction,  384. 
PAETIES,  people  of  State  of  New  York  as,  769. 
wife  of  moi;tgagor  as,  772  n. 
bound  by  formal  admissions  in  pleading,  20  n. 
trustee  in  foreclosure  of  mortgage  by  a  cestui  qui  trust,  78. 
person  claiming  lien  prior  to  mortgage,  752. 
in  strict  foreclosure,  1139. 
receiver  as,  857. 
PAETIES  TO  EOEECLOSIIRE  of  an  equitable  lien,  73. 
plaintiffs  in  action  to  redeem,  719. 
must  have  interest  or  lien,  719. 
'creditor  at  large  not  proper  plaintiff,  719. 
if  mortgagor  be  dead,  719. 
special  guardian,  719. 
defendants,  in  action  to  redeem,  720. 

action  brought  by  junior  mortgagee,  721. 

if  mortgagee  in  possession  has  made,  transfers,  722. 

when  mortgagor  has  conveyed  with  warranty  against  mortgagee, 

723. 
when  mortgage  has  been  assigned,  724. 
defect  of  necessary  parties,  a  defense,  724. 
plaintiffs  in  action  to  foreclose,  756. 

if  mortgage  has  been  assigned  as  security,  756. 
test  as  to  right  of  plaintiff  to  sue,  757. 
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if  mortgage  belongs  to  two  or  more  persons,  757. 

if  mortgage  secures  different  debts,  758. 

security  subrogated  to  rights  of  mortgagee,  759. 
action  by  surety,  760. 

mortgage  to  executors  and  administrators,  761. 

foreclosure  by  one  executor  against  another,  764. 

right  of  trustee  to  proceed,  762. 

right  of  bondholders  where  trustee  refuses  to  proceed,  763. 

where  specific  legacy  is  made  of  mortgage,  765. 

foreign  executor  or  administrator,  766. 
necessary  defendants  in  action  to  foreclose,  769. 

all  persons  who  have  an  interest  or  lien,  771,  772. 

vendee  in  possession  under  contract  of  purchase,  773. 

assignee  in  bankruptcy,  774. 

unrecorded  incumbrance,  775. 

future  and  contingent  interests,  776. 

tenants  and  occupants,  777. 

trustees,  778. 

cestuis  qui  trust,  779. 

limitations  as  to,  780. 

when  cestuis  qui  trust  are  necessary,  781. 

unknown  owners,  783. 
when  defendant  may  require  new  parties  to  be  joined,  783. 
proper  defendants  in  action  to  foreclose,  prior  incumbrancer,  784. 

other  proper  defendants,  785. 
when  assignor  of  mortgage  is  necessary,  defendant,  786. 

when  assignment  is  as  security,  786. 

when  assignment  is  questioned,  786. 

when  assignment  is  by  parol,  787. 

purchase  by  assignee,  788. 

enforcing  implied  covenants  of  assignor,  789. 
defendant  in  foreclosure  charged  for  deficiency,  790. 

grantee  assuming  mortgage,  791. 

guarantor  of  mortgage  debt,  792. 

personal  representatives  of  mortgagor^  793. 
unnecessary  defendants  in  action  to  foreclose,  794. 

adverse  interests,  794. 

contest  as  to  priority,  7,95. 

owner  of  another  parcel  bound  by  junior  lien,  796. 

persons  having  no  interest  or  lien,  797. 
death  of  parties  pending  action  to  foreclose,  842. 
change  of  parties  pending  action,  843. 
how  defect  of  may  be  objected  to,  904. 

persons  having  liens,  904. 

persons  liable  for  debt,  905. 
to  action  in  strict  foreclosure,  1139.       , 
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References  are  to  Sections. 

PAETITION  after  deed  in  nature  of  mortgage,  23. 
when  mortgagee  not  bound  by,  79. 
lien  of  mortgage  on  undivided  interest  after,  163. 
PAETNERSHIP,  mortgages  by,  106-114. 

real  estate  charged  with  partnership  debts,  106. 
mortgage  by  one  partner  of  his  interest,  lOY. 
limited,  history  of  statute  concerning,  84  n. 
notice  that  real  estate  is  partnership  assets,  108. 
equities  between  partners,  109-111. 
and  their  several  creditors.  111. 
dower  in  partnership  real  estate,  110. 
what  real  estate  is  partnership  assets,  112. 
power  of  one  partner  to  mortgage  firm  property,  113. 
mortgages  by  limited  partnerships,  114. 
PAYMENT,  what  is,  to  cancel  vendor's  lien,  55. 
a  question  of  fact,  359. 

extension  of  time  for  by  parol  agreement,  216-232. 
of  mortgage,  when  it  should  be  made,  247. 
whether  a  discharge  or  transfer,  359. 
by  a  third  person  afterward  ratified,  359. 

See  Discharge. 
who  may  receive  payment,  366. 
tond  should  be  surrendered  on,  379. 
where  payment  should  be  made,  380. 
application  of  payments,  384. 
by  the  parties,  384. 

as  between  secured  and  unsecured  claims,  385. 
where  no  application  is  made  by  the  parties,  386. 
of  an  installment,  extension  of  time  of  does  not  discharge  surety  as 

unmatured  installment,  225  n. 
of  collateral  security  discharges  debt,  386. 
discharge  of  mortgage  debt  by  extending  time  for,  418. 
when  tender  can  be  made,  422. 

See  Tender. 
presumption  of,  from  lapse  of  time,  434. 

See  Peesumption. 
discharge  upon  the  record,  452. 

See  Discharge. 
mortgage  cannot  be  reissued  after,  463. 
computing  interest  on  installments,  647. 
optional,  is  not  usury,  651i 
PENNSYLVANIA,  law  in,  estate  of  assignee  of  mortgage,  334  n. 
PEESONAL   EEPEE  SENT  ATI  VE   of  mortgagor   charged   for   defi- 
ciency upon  foreclosure,  793. 
PEESONAL  PEOPEETY,  surplus  moneys  as,  1119. 
circumstances  control,  1119. 
estate  of  deceased  owner,  1120. 
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References  are  to  Sections. 

PERSONAL  PROPERTY— confwued 

estate  of  infant,  1121. 
PERSONAL  OBLIGATION  to  pay  not  a  necessary  element  of  mort- 
gage, 33  n. 
PLACE  OE  SALE  contained  in  notice  of  foreclosure  by  advertisement, 

1182. 
PEOPLE  OE  STATE  OE  NEW  YORK  a  party  defendant  in  fore- 
closure, 769  n. 
discharge  of  mortgage  to,  447  n. 
PLAINTIFES,  examination  of,  before  trial,  843. 
to  foreclosure  of  an  equitable  lien,  73. 
in  actions  to  redeem,  719. 

must  have  an  interest  or  lien,  719. 
creditor  at  large  not  a  proper  plaintiff,  719. 
if  mortgagor  be  dead,  719. 
special  guardian,  719. 
in  action  to  foreclose,  756. 

test  as  to  right  of,  to  sue,  757. 
if  mortgage  belongs  to  tv^o  or  more  persons,  757. 
if  mortgage  secures  different  debts,  758. 
surety  siibrogated  to  rights  of  mortgagee,  759. 

action  by  surety,  760. 
mortgage  to  executors  and  trustees,  761. 
right  of  trustee  to  proceed,  762. 

right  of  bondholders  where  trustee  refuses  to  proceed,  763. 
foreclosure  by  one  executor .  against  another,  764. 
where  a  specific  legacy  is  made  of  mortgage,  765. 
foreign  executor  or  administrator,  766. 
PIGNUS,  2. 

PLEADING  by  plaintiff  to  exclude  defense  of  usury,  671. 
the  statute  of  limitations,  435  n. 
usury  as  a  defense,  681. 
to  assert  right  of  subrogation,  480. 
to  raise  question  of  priority,  755. 
to  establish  parol  defeasance,  20. 
to  assert  right  of  subrogation,  480. 
answer  to,  846. 

formal  admissions  in,  bind  the  parties,  20  n. 
POSSESSION  by  person  holding  equitable  lien,  75. 
right  of  mortgagee  to  obtain  and  retain,  24,  253. 
how  lawfully  acquired  by  mortgagee,  256. 

See  Mortgagee  in  Possession. 
when  notice,  410. 

presumptive  evidence  of  payment,  440. 
as  notice,  518. 

constructive  possession  insufficient,  518. 
order  for,  after  foreclosure  sale,  1088. 
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References  are  to  Sections. 
POSSESSION  —  continued. 

summary  proceedings  to  obtain,  1095. 

after  foreclosure  by  advertisement,  1217. 
POSTING  OP  NOTICE  OF  SALE  under  judgment  of  foreclosure,  981. 
POSTPONEMENT  OF  SALE  in  foreclosure  by  advertisement,  1183. 
POWER  OF  SALE  may  be  inserted  by  trustee,  82. 

See  Foreclosure  by  Advertisement. 
POWEE  TO  MORTGAGE,  82-87. 
PRACTICE  upon  default,  847. 

on  excusing  default  in  payment  of  interest,  249. 
filing  notice  of  lis  pendens,  799. 

See  Notice  of  Pendency  op  Action. 
nature  of  action  to  foreclose,  819. 

is  equitable,  819. 
what  courts  have  jurisdiction,  819. 
venue,  820. 
service  of  summons,  821. 

on  unknown  defendants,  822. 
on  married  women,  823. 
on  infants,  824. 
appearance  of  defendants,  826. 

by  attorney  without  authority,  827. 
when  appearance  may.  be  served,  827. 
revival  of  action,  828. 

joinder  of  actions  to  foreclose  two  or  more  mortgages,  829. 
when  only  one  action  is  proper,  831. 

assignee  of  two  mortgages  may  unite  actions  in  same  jurisdic- 
tion, 831. 
consolidation  of  actions  to  foreclose,  832. 
■  joinder  of  foreclosure  and  separate  cause  of  action,  833. 
foreclosure  by  prior  mortgagee  no  bar  to  foreclosure  by  junior  mort- 
gagee, 834. 
complaint,  835. 

allegation  as  to  proceedings  at  law,  791. 

as  to  defendants,  837. 
prayer  for  judgments,  838. 
supplemental  complaint,  839. 
verification  of  complaint,  840. 
notice  of  no  personal  claim,  841. 
death  of  parties  pending  action,  842. 

after  report  of  referee  to  compute,  842. 
amending  judgment  nunc  pro  tunc,  842. 
change  of  parties  pending  action,  843. 
examination  of  plaintiff  before  trial,  844. 
survey  of  the  property,  845. 
answer  to,  846. 
practice  on  failure  to  answer,  847. 
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PEACTICE  —  continued. 

judgment  on  the  pleadings,  848. 

affidavit  on  applying  for  judgment,  849. 

notice  of  application  for  judgment,  850. 

order  of  reference  to  compute,  851. 
infants  or  absentees,  851. 

report  on  order  of  sale,  852. 

where  one  defendant  answers  and  others  make  default,  853. 

when  reference  to  compute  is  improper,  854. 

notice  to  attend  preliminary  reference,  855. 

application  for  judgment,  856. 
what  may  be  included  in  amount  due  on  mortgage,  857. 
oath  of  referee,  858. 

duties  of  referee  on  reference  under  rule,  859. 
referee  must  swear  and  examine  witnesses,  860. 
production  of  bond  on  trial,  861. 
mortgage  debt  payable  in  installments,  862. 

provisions  of  statute,  862. 

as  to  sals  of  premises  in  parcels,  863. 

new  application  to  enforce  payment  of  second  installment,  864. 

covenants  other  than  for  the  payment  of  money,  865. 

foreclosure  for  default  in  interest,  866. 

effect  of  judgment  for  one  installment,  866. 

taxes  paid  by  mortgagee,  866. 

installment  on  first  mortgage  and  whole   of  junior  mortgage 
due,  866. 
•opening  default,  867. 
form  and  contents  of  judgment,  868. 
who  may  be  appointed  referee,  869. 
provision  in  judgment  as  to  order  of  sale,  870. 

as  to  prior  incumbrance,  871. 

when  the  foreclosure  is  of  deed  absolute  on  its  face,  872. 
entering  judgment,  property  situated  in  different  counties,  873. 
amending  judgment,  874. 
decree  of  foreclosure  and  sale,  875. 
judgment  for  deficiency,  876. 

not  allowed  against  non-resident  not  served  or  appearing,  877. 

or  iinless  demanded  in  complaint,  877. 

release  of  one  joint  obligor,  877. 

adjusting  liabilities  between  defendants,  878. 

personal  judgment  without  sale  in  foreclosure,  879. 

personal  representatives  of  deceased  obligor,  880. 

docketing  judgment  for  deficiency,  881. 

execution  for  deficiency,  881. 
varying  judgment  by  subsequent  contract,'  882. 
effect  of  judgment  for  deficiency  rendered  in  another  State,  883. 
force  and  effect  of  judgment,  884. 
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References  are  to  Sections. 

PEACTICE  —  continued. 

presumption  of  validity  of  judgment,  885. 
where  property  escheats  to  State,  886. 
remedy  is  by  appeal,  887. 
merger  of  mortgage  in  judgment,  888. 

presumption  of  payment  of  judgment  after  twenty  years,  889. 
stay  of  proceedings,  890. 

on  appeal  from  judgment,  891. 

no  stay  except  on  two  days'  notice,  891. 
appellant  may  elect  between  remedies,  891. 
substituting  receiver  for  undertaking,  892. 
in  proceedings  to  distribute  surplus,  1122-1132. 

See  Surplus  Proceedings. 
in  foreclosure  by  advertisement,  1163. 

See  Foreclosure  by  Advertisement. 
PKELIMINARY  EEFERENCE.    See  Reference  to  CoMPtrTE. 
PEESTTliPTION  against  parol  assignment,  330. 
of  consideration,  seal  raises,  88  n. 
of  payment  from  lapse  of  time,  434. 
statute  controls,  435. 

delay  in  foreclosing  for  less  than  statutory  period,  436. 
payments  on  account,  437. 
mortgage  under  seal  to  secure  parol  debt,  438. 
of  a  grant  to  the  mortgagee,  439. 
of  payment  from  possession  of  bond,  440. 
of  validity  of  judgment,  885. 

of  redemption  from  judgment  of  foreclosure  after  twenty  years,  889. 
as  to  regularity  of  sale  in  foreclosure,  985. 
PEICE,  inadequacy  of,  as  test  of  mortgage,  36. 
PEIMAET  ETJKD  for  payment  of  vendor's  lien,  58. 
between  mortgagor  and  grantee,  228. 
for  payment  of  mortgage,  283-298. 
as  between  heir  or  devisee  and  administrator,  283-287. 
as  between  parcels  in  inverse  order  of  alienation,  289. 
land  expressly  charged  with  debt,  291,  292. 
land  of  one  person  mortgaged  for  another,  293. 
release  of  primary  liability,  294. 

subrogation  of  owner  of  fund  secondarily  liable,  295. 
junior  liens  protected,  278. 
controlling  remedy  of  mortgagee,  297. 
order  of  sale  in  parcels,  1013. 

rule  for  measuring  equities,  1015. 
controlling  principle,  1016. 

equities  between  mortgages  and  conveyances,  1017. 
undivided  interests,  1018. 
;    direction  in  judgment  as  to  order  of  sale,  1019. 
adjiisting  equities  after  sale,  1020. 
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References  are  to  Sections. 

PEIMAET  FJIKD— continued. 

method  of  sale  cannot  control,  1021. 
PEIOE  INCUMBEANCEE  a  proper  defendant  in  action  to  foreclose, 
784. 
remedy  when  improperly  made  a  party  to  foreclosure,  871. 
PEIOE  INCUMBEANCE  on  property  a  proper  defense  in  action  to 

foreclose,  913. 
PEIOE  LIENOE,  waiver  of  rights  by,  1075. 
PEIOE  LIENS  bound  by  judgment,  1111. 
PEIOEITT  of  equitable  liens,  66  et  seq. 
of  vendors'  liens,  66  et  seq. 
of  mortgages  of  lands  held  adversely,  81. 
advances  obligatory,  211. 
not  obligatory,  212. 
as  against  grantee  of  mortgagor,  214. 
of  lien  controlled  by  agreement,  300-302. 
notwithstanding  recording  acts,  300. 
of  purchase  money  mortgages,  303-305. 

as  between  several  of  equal  date,  306. 
mortgage  for  purchase  money  given  after  deed,  307. 
for  money  paid  for  improvements,  308. 
of  mortgages  over  judgments,  309. 
of  tax  collector's  bond,  310. 
of  mortgages  securing  building  loan,  311. 
defective  mortgages,  312. 
doctrine  of  tacking,  314. 
of  several  debts  secured  by  the  same  mortgage,  315. 

as  between  several  assignees,  316.  ' 

awarded  to  defeat  fraud,  317. 

agreement  for,-  when  there  are  intermediate  liens,  318. 
•         of  deed  of  conveyance  over  unrecorded  assignment,  328. 
assignees  bound  by  controlling  equities,  319. 
recording  acts  do  not  apply  in  agreement  fixing,  484. 
of  record  when  gives  no  preference  to  one  mortgage  over  another, 

485. 
of  unrecorded  mortgage  over  judgment,   503. 

conflicting  claims  to,  may  be  determined,  in  action  to  foreclose,  753. 
pleading  to  raise  question  of,  755. 
of  several  debts  secured  by  same  mortgage,  315. 
contest  between  two  lienors  as  to,  795. 
questions  of,  in  surplus  proceedings,  1112. 
questions  of,  in  foreclosure  by  advertisement,  1201. 
PEOCEEDING  to  mortgage  land  of  infant,  148-150. 
must  conform  to  statute,  149. 
costs  in,  150. 
to  mortgage  lands  of  insane  persons  and  drunkards,  152,  153. 
costs  in,  150. 
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PEOCEEDING  —  continued. 

to  discharge  mortgages  of  record,  452-454. 
in  action  to  foreclose,  stay  of,  890. 
to  reach  surplus  after  foreclosure,  1096. 
See  Surplus  Proceedings. 
PEOMISSOET  NOTE,  not  subject  to  equities  in  hands  of  assignee, 

365. 
PEOOF,  acknowledgment  of,  486. 
who  may  certify  as  to,  488. 

of  filing  notice  before  judgment,  rule  requiring,  803. 
See  Also  Evidence. 
PEOPEETY,  survey  of,  845. 

PUBLIC  IMPEOVEHENT,  damages  to  mortgaged  property  for,  159- 
162. 
lien  of  mortgage  on  award  for,  159-162. 
PUBLICATION   OE  NOTICE   OF   SALE  under  judgment  of  fore- 
closure, 981. 
what  is  sufficient,  983. 

of  notice  of  sale  in  foreclosure  by  advertisement,  1169. 
PUFFEES,  employment  of,  at  foreclosure  sale,  1048. 
PUEOHASE-MONET  MOETGAGE,  covenants  for  title  contained  in, 
27. 
of  corporation,  125. 
of  infant,  144,  909. 
priority  of,  303-304. 

over  judgment  against  mortgagor,  303. 
over  dower  of  mortgagor's  wife,  284. 
what  is,  305. 

given  for  future  advances,  305. 
presumption  where  deed  bears  same  date,  305. 
conflicts  between,  306. 
given  after  delivery  of  deed,  307. 
not  subject  to  dower,  637. 
failure  of  consideration  for  as  a  defense,  911. 
what  is  good  consideration,  912. 
prior  incumbrance  on  property,  913. 
defect  of  title,  914. 
mortgage  on  one  -parcel  of  land  as  consideration  for  another, 

915. 
consideration  fails  on  eviction,  916. 
what  constitutes  eviction,  917. 
mortgagor  unable  to  obtain  possession,  918. 
foreclosure  ordered  without  judgment  for  deficiency,  919. 
fraud  practiced  on  mortgagor,  920. 
mutual  mistake  as  to  title,  921. 
mistake  as  to  quantity  of  land,  922. 
agreement  to  protect  mortgagor  against  prior  claims,  923. 
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PURCHASE-MONEY  MOUTQAG^ -^  continued. 
remedies  of  mortgagor,  924. 

adverse  tax  title  as  defense  to  foreclosure  of,  914. 
PUECHASEE  EEOM  MOETGAGEE  of  mortgage  on  its  face  a  deed, 

696. 
PUECHASEE  AT  FOEECLOSUEE,  rights  to  crops,  177. 
right  to  fixtures,  178-192. 

8ee  Fixtures. 
with  rights  of  mortgagee  in  possession,  256,  257. 
insurable  interest  of,  546, 
under  defective  foreclosure,  rights  of,  728. 
may  rely  on  record,  5(32. 
in  good  faith,  who  is,  531. 
release  of,  532. 

who  has  assumed  will  discharge  the  mortgagor,  607. 
at  a  tax  sale,  a  proper  party  to  foreclosure,  784. 
failing  to  comply  with  terms  of  sale,  property  may  be  put  up  again, 

988. 
setting  aside  sale  where  plaintiff  becomes,  1028. 
must  be  indemnified  if  sale  is  set  aside,  1042. 
jurisdiction  of  court  over,  1023. 
who  may  purchase,  1044. 

party  to  action,  1044. 

officer  making  sale  may  not,  1045. 
purchases  by  trustees,  1046. 
purchases  by  foreign  corporations,  1047. 
employment  of  puffers,  1048. 
agreements  not  to  bid,  1049. 

contract  of,  and  enforcing  its  performance,  1050. 
does  not  make  a  contract  with  .the  court,  1050. 

nature  of  memorandum  of  purchase,  1050. 
remedy  against,  1051. 
rights  of,  1052. 
what  kind  of  title  he  must  take,  1053. 

right  to  possession,  1053. 

interests  not  bound,  1054. 

failure  of  title  to  part,  1055. 

record  title,  1056. 

what  is  a  marketable  title,  1057-1058. 

defects  of  title  which  do  not  excuse,  1060. 
irregularities  prior  to  judgment,  1061. 
defects  mentioned  at  sale,  1062. 
,    no  allowance  made  for  defects,  1063. 
when  excused  from  purchase,  1064. 

when  misled  by  terms  of  sale,  1064.    ...  ... 

defects  in  description,  1065. 

delay  in  completin^g  title,  1066. 
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PUECHASER  AT  FO'KEC'LOSTmE  —  continued. 
allo-wance  of  costs  to,  106Y. 
when  chargeable  with  costs,  1068. 
title  acquired  by,  1069. 
takes  title  of  mortgagor,  1070. 
only  gets  what  is  offered  for  sale,  1071. 
mistake  in  description,  1072. 
title  liot  affected  by  error  in  judgment,  1073. 
defendants  claiming  adversely  to  mortgage,  1074. 
*  waiver  of  rights  by  prior  lienor,  1075. 
when  rights  of  purchaser  vest, '1076. 
confirmation  of  report  of  sale,  1077. 
questions  not  disposed  of  by  judgment,  1078. 
act  of  1837  allowing  redemption,  1079. 
contracts  by  mortgagor  before  foreclosure,  1080,  1081. 

rights  of  tenants  in  possession,  1082. 
after  defective  foreclosure,  1083. 

effect  of  foreclosure,  1084. 

rights  of  persons  not  bound  by  judgment,  1085. 

costs  of  defective  foreclosure,  1086. 

remedies  of  purchaser,  1087. 
obtaining  possession,  1088. 

jurisdiction  of  the  court,  1088. 

estate  of,  1080,  1081. 

provisions  of  the  code,  1089. 

writ  of  assistance,  1090. 

order  for  possession,  1091. 

tenants  not  made  parties,  1093. 

setting  aside  order  for  possession,  1094. 

summary  proceedings,  1095. 
PURPOSE  OF  SALE  to  be  set  forth  in  a  notice  of  foreclosure  by  ad- 
vertisement, 1176. 
QUAEEIES,  as  emblements,  use  of  by  mortgagee,  173. 
QUIA  EMPTOEES,  statute  of,  3. 
EAILEOAD  COMPANIES,  mortgages  by,  168-171. 
after-acquired  rolling  stock,  168. 
after  acquired  real  estate,  169. 

unsecured  creditors  of,  as  defendants  in  foreclosure,  797  n. 
REAL  ESTATE  of  partnership,  106-114. 
when  surplus  moneys  are  treated  as,  114. 
after  acquired,  of  railroads,  169. 
of  deceased  owner,  1120. 
of  infant,  1121. 
RECEIVER,  not  appointed  against  mortgagee  in  possession,  255. 

unless  he  is  irresponsible,  255. 

or  committing  waste,  255. 
may  acknowledge  satisfaction  of  mortgage,  373. 
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References  are  to  Sections. 

EECEIVEE  —  continued. 

action  to  foreclose  railway  mortgage  not  a  necessary  party,  797. 
substituted  for  undertaking  on  appeal  from  judgment  of  foreclosure, 

892. 
who  may  be  appointed,  869,  949. 
when  appointed,  940. 

statutory  provisions,  941. 

right  to  appointment  of,  depends  on  equitable  considerations, 
942. 

solvency  of  mortgagor,  943. 

when  mortgagee  is  in  possession,  944. 

some  part  of  mortgage  debt  must  be  due,  945. 

inadequacy  of  security,  946. 

defense  to  application  for,  947. 

when  corporation  owns  equity  of  redemption,  948. 
when  application  for  may  be  made,  950. 
■*hat  rents  may  be  reached  by,  951. 
grantee  of  mortgagor  delaying  litigation,  952. 
payment  of  taxes  by,  954. 
who  entitled  to  rents  collected  by,  955. 
payment  of  taxes  by,  954. 
disposition  of  the  fund  collected  by,  955. 
stipulation  pending  motion  for,  956. 
powers  and  duties  of,  957. 

party  to  action  appointed,  957. 

general  duties  of,  958. 

enforcing  payment  of  rent  to,  959. 

action  by,  to  foreclose  an  equitable  lien,  960. 

liability  of,  961. 
compensation  of,  962. 
EECOEDING  of  paper  as  mortgage  does  not  make  it  such,  39. 
erroneous  recording  does  not  impair  any  existing  right,  39. 
agreement  for  equitable  lien  may  be  recorded,  50. 
is  evidence  of  delivery,  91. 
of  mortgage  for  future  advances,  213-215. 
agreement  for  priority  controls,  300-301. 
noting  assignment  on  margin  of  record,  331. 
merger  shown  by  records  not  to  be  relied  on,  394. 
of  assignment,  to  whom  notice,  357. 
certificate  of  discharge,  368. 
discharge  of  mortgage  upon  the  record,  441. 

See  Discharge. 
record  of  covenant  to  insure  not  notice,  561. 
recorded  assignment  of  unrecorded  mortgage,  775. 
EECOEDING  ACTS,  application  of,  to  certificate  of  discharge,  442. 
tacking  inconsistent  with,  314. 
meaning  of  terms  used  in  the  statute,  481. 
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EECOKDING  ACTS  —  continued. 

instruments  within  the  statute,  482. 

mortgages  of  interests  in  decedents'  estates  must  be  recorded,  483. 

instruments  which  gain  nothing  from  being  recorded,  484. 

two  mortgages  delivered  simultaneously,  485. 
acknowledgment  or  proof,  486. 

impeaching  certificate  of  satisfaction,  487. 

who  may  certify  as  to  acknowledgment,  488.* 

sufficiency  of  certificate,  489. 
mistake  in  copying  upon  the  record,  490. 
mortgage  for  future  advances,  491. 
defective  record,  492. 

liability  of  recording  officer,  492. 
omission  of  seal,  493. 

mistake  in  record  cannot  enlarge  conveyance,  494. 
indexing  record,  495. 
conveyances  and  mortgages  recorded  in  different  books,  496. 

where  defeasance  is  by  parol,  49Y. 
order  of  record,  498. 

invalidity  of  mortgage  not  affected  by  failure  to  record,  499. 
effect  of  record  is  limited  to  giving  notice,  500. 
what  record  of  deed  is  notice  of,  501. 

purchaser  may  rely  on  record,  502. 
priority  of  unrecorded  mortgages  over  judgments,  503. 
record  is  not  notice  when  grantor's  deed  is  unrecorded,  504. 

notice  of  grantor's  title,  505. 

covenants  for  title,  506. 
extent  of  search  to  insure  safety,  507. 
consideration  within  meaning  of,  508  n. 
iona  fide  purchaser  only,  protected,  508. 

purchase  from  one  having  notice,  509. 

burden  of  proof,  510. 

who  protected  by,  509,  510. 

subsequent  purchasers  alone  protected,  511. 

those  only  protected  who  record  their  deeds,  512. 
actual  notice  equivalent  to  record,  513. 

constructive  notice,  514. 

notice  to  put  upon  inquiry,  515,  517. 

degree  of  inquiry  required,  516. 

possession  as  notice,  518. 

notice  to  an  agent,  519. 

recitals  in  conveyance,  520. 
recording  assignments  of  mortgage,  522,  523. 

record  of  assignment,  is  notice  to  whom,  524. 

to  what  extent  assignment  protects,  525. 

assignment  is  a  "  conveyance,"  within  statutej  526; 

production  of  bond  on  assignment,  527. 
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EECOEDING  ACTS  —  continued. 

assignment  must  be  recorded  among  mortgages,  528.        , 
judgment  liens  suspended  on  appeal,  530. 
KECOKDING  OFFICEE  liable  for  damages  caused  by  defective  fore- 
closure, 492. 
mistake  of,  cannot  enlarge  conveyance,  495. 
fraudulent  omission  by,  495. 
EECOEDING  TAX  statutes,  532-533. 
.exemptions  from  other  taxes,  536. 
payment  and  effect  of  non-payment,  537. 
apportionment  of  tax,  538. 
is  a  lien,  539,  540. 
lien  of,  not  affected  by  tax  sale,  541. 
redemption  by  mortgagee  from  tax  sale,  542. 
allegation  concerning  complaint  on,  537  n. 
EEDEMPTION,  equity  of,  origin,  8. 
inseparable  incident  of  mortgage,  9. 
form  of  agreement -for,  not  material,  15. 

must  enter  into  original  contract,  16. 
See  Defeasance. 
right  of,  destroyed  by  sale  to  hona  fide  purchaser,  21. 

remedies  of  mortgagor  after  such  sale,  22. 

persons  holding  liens  have  same  remedy,  22. 
right  of,  barred  by  limitation,  439. 

right  of,  differs  from  right  of  subrogation,  468,  693,  704. 
of  leasehold  by  mortgagee  from  default  of  mortgagor,  166. 
by  mortgagee  from  tax  sale,  542. 
by  doweress,  640. 
nature  of  right  to  redeem,  690. 

little  difference  before  and  after  law  day,  690. 

debt  must  be  due,  690. 

effected  by  satisfaction  of  debt,  690. 
right  of,  a  legal  incident  to  every  mortgage,  691. 

once  a  mortgage  always  a  mortgage,  691. 

where  defeasance  is  by  parol,  691. 
who  entitled  to  redeem,  692. 

mortgagor  and  those  claiming  under  him,  692. 

mere  creditor  without  a  lien  not  entitled,  692. 
analogous  right  of  surety  to  subrogation,  468,  69.3,  704. 
method  of  extinguishing  right  of,  694. 
sale  of  equity  of  redemption,  to  mortgagee,  695. 

regarded  with  jealousy  by.  courts,  695. 
extinguishing  right  of,  defeasance  being^  in  parol,  696. 

must  be  by  grant  under  seal,  696. 

sale  to  bona  fide  purchaser,  696. 
must  be  by  payment  of  entire  debt,  697. 

one  tenant  in  common  cannot  redeem  his  part  only,  697. 
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EEDEMPTION  —  continued. 

rule  for  benefit  of  mortgagee  who  may  waive  it,  698. 
and  mortgagee  may  be  protected  against  inequitable  redemp- 
tion, 698. 
doctrine  of  tacking,  699. 

part  owner  redeeming  whole  estate  protected  by  subrogation,  YOO. 
■who  is  entitled  to  assignment,  702. 

a  person  having  an  equity  to  protect,  702,  703. 
distinguished  from  subrogation,  693,  704. 
when  assignment  may  be  refused,  705. 

demand  for  assignment  must  be  based  on  proof  of  its  necessity, 
706. 
how  assignment  may  be  compelled,  707. 

by  motion  to  foreclose  in  action,  707. 
taxes  paid  by  mortgagor  added  to  his  lien,  708. 
from  sale  under  execution,  708.   ■ 
from  sale  for  taxes,  708. 
after  defective  foreclosure,  709. 
right  of,  barred  after  twenty  years,  710. 
when  statute  begins  to  run,  711. 
I    where  only  one  part  owner  is  barred,  712. 
cases  where  statute  does  not  apply,  712. 
facts  taking  case  out  of  statute,  713. 
removing  outlawed  mortgage  as  a  cloud,  714. 
act  of  1837  allowing  redemption  after  sale,  1079. 
right  of,  lost  by  laches,  715. 

from  judgment  of  foreclosure  presumed  after  twenty  years,  889. 
KEFEEEE  to  be  sworn,  858. 

duties  of,  on  reference  to  compiite,  859. 

must  swear  and  examine  witnesses,  860. 
who  may  be  appointed,  869. 
who  may  be  appointed  by  judgment  of  foreclosure,  979. 
mortgagor  responsible  for  embezzlement  by,  988. 
fee  for  making  sale  in  foreclosure,  996. 
discretion  of,  as  to  sale  in  parcels,  1012. 
cannot  exceed  authority  granted  to  him,  1071. 
jurisdiction  of,   in  distribution  of  surplus   after  foreclosure  sale, 

1102-1107. 
in  surplus  proceeding  to  be  sworn,  1125. 
duty  of,  1128. 
report  of,  1130. 
confirming  report,  1131. 
appointment  of,  to  make  sale  in  foreclosure  by  advertisement,  1194. 
report  of,  on  application  to  mortgage  infant's  lands,  149. 
EEFEEEE  TO  COMPUTE,  duties  of,  859,  860. 
EEFEEENCE,  notice  of  application  for  order  of,  1124. 
EEJFEEENCE  TO  COMPUTE,  when  improper,  850,  851,  854. 
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References  are  to  Sections. 
EEFUSAL  TO  EXECUTE,  action  for  damages  for,  450. 
EEGULAEITY,  AFFIDAVIT  OF,  847. 
EEINSTATEMENT  OF  MOETGAGE,  457-462. 
EELEASE  of  surety  by  extension  of  time,  225-232. 
by  refusal  of  creditor  to  collect  debt,  221. 
by  collusion  between  debtor  and  creditor,  238. 
of  guarantor  of  collection  by  neglect,  239. 
of  part  of  mortgaged  premises,  consideration  for,  289  n. 
of  parcel  of  land  from  primary  liability,  294. 

may  discharge  lien,  295. 
who  may  execute,  366  et  seq. 
See  Discharge. 
of  portion  of  security  may  cancel  mortgage,  pro  tantOj  405. 

reason  for  rule,  406. 
mortgagee  must  have  notice  of  facts,  407. 

what  notice  is  sufficient,  408. 
effect  of,  controlled  by  circumstances,  409. 
where  two  parcels  of  land  are  equitably  bound  pro  rata,  410. 
only  a  discharge  when  violating  equitable  rights,  411. 
mortgage  only  affected  as  to  value  of  property  released,  412. 
inoperative  if  not  delivered,  456. 
EELIGIOUS  COEPOEATIONS,  mortgages  by,  127. 
alienation  of  lands  of,  statute  controlling,  127  n. 
supervisory  power  of  court,  128. 
when  court  order  is  necessary,  129. 

by  whom  application  to  sell  or  mortgage  should  be  made,  130. 
mortgaging  of  burial  grounds  of,  158. 
EEMEDIES,  for  removal  of  fixtures,  188. 

of  lienor  of  lien  destroyed  by  sale  to  hona  fide  purchaser,  23. 
against  person  unlawfully  cancelling  lien,  382. 
only  barred  by  statute  of  limitations,  438. 
of  mortgagee  against  award  for  public  improvement,  160-161. 
of  mortgagee  against  persons  conunitting  waste,  200. 
in  action  on  bond  must  be  exhausted  before  foreclosure,  1144. 
of  mortgagee  when  third  party  guarantees  payment  of  bond,  737. 
against  purchaser  after  foreclosure,  1051. 
of  defective  foreclosure,  1203. 
EENEWAL  of  mortgage  need  not  be  recorded,  484. 
of  notes,  extension  of  time  by,  220-224. 
See  Time. 
EENTS,  mortgage  of,  as  real  estate,  77. 

liability  of  mortgagee  in  possession  for,  263-274. 

See  Mortgagee  in  Possession. 
receivers  of,  940. 

See  Eeceivers,  940-959. 
action  for  ca;nnOt  be  maintained  by  purchaser  till  tenant  attorns  to 
mortgagee,  1082. 
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EEPAIES,  right  of  mortgagee  in  possession  to  make,  2T1. 
EESALE  under  decree  of  foreclosure,  1022-1043. 
See  Sale  in  Foeeclgsuee. 
who  chargeahle  with  costs  of,  1068. 
EESTEAINING  SALE  by  order  of  court,  994. 

two  days'  notice  required,  994. 
EEVIVEE  of  action  to  foreclose  mortgage,  842. 
EIGHT  OF  ACTION  provision  as  to  default,  limitation  of,  243. 
EOLLIJSTG  STOCK  of  railroads  as  personal  property,  168. 

said  to  pass  under  mortgage  of  realty,  168  n. 
EOMAN  LAW,  mortgages  under,  3. 
SALE  ,or  mortgage,  32-40. 

power  of,  not  power  to  mortgage,  82. 

for  taxes,  S41,  542. 

of  mortgage  at  a  discount  not  usury,  655. 

as  cover  for  usury,  656. 
under  powers  contained  in  usurious  mortgage,  686. 
of  equity  of  redemption  to  mortgagee,  695. 
order  of,  852. , 
SALE  IN  FOEECLOSUEE,  by  whom  made  prior  to  1847,  977. 
under. the  code,  978. 
who  may  be  appointed  referee,  979. 
must  be  by  officer  designated,  980. 
publishing  and  posting  notice  of  sale,  981. 
local  regulations,  982. 
what  is  sufficient  publication,  983. 
form  and  contents  of  notice  of  sale,  984. 
presumption  as  to  regularity  of,  985. 
officer  appointed  to  sell  niust  proceed,  986. 
order  of  sale  in  parcels,  987. 
duties  of  officer  at  the  sale,  988. 

payment  of  taxes  and  assessments  out  of  proceeds,  989. 
terms  of  sale  cannot  qualify  judgment,  990. 
proper  provision  in  terms  of  sale  as  to  taxes,  991. 
terms  of  sale  where  there  are  prior  rights  or  liens,  992. 
adjournments,  993. 
restraining  by  order  of  court,  994. 

at  least  two  days'  notice  required,  994. 

on  election  day  under  protest  of  defendant,  may  be  set  aside, 
994. 
conveyance  to  state  name  of  party,  995. 
fees  of  officer  making,  996. 
local  regulations,  997. 
fees  of  auctioneer,  998. 
when  rule  should  be  made  in  separate  parcels,  999. 
only  part  of  debt  due,  999. 

entire  property  when  sold,  1000. 
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SALE  IN  FOEECLOSUKE  —  conimwed 

provisions  of  code  as  to,  1001. 

stay  on  paying  amount  due,  1002. 
how  much  should  be  sold,  1003. 

when  court  will  direct,  1003. 
selling  for  benefit  of  junior  liens,  1004. 

supplemental  order,  1005. 
when  to  be  made  in  separate  parcels,  1006. 

parcels  described  together  in  mortgage,  1007. 

best  results  must  be  sought,  1008. 

sale  in  one  parcel,  1009. 

protecting  rights  of  plaintiff,  1010. 

examples  of  sale  in  one  parcel,  1011. 

discretion  of  referee,  1012. 
order  of  sale  in  parcels,  1013. 

inverse  order  of  alienation,  1014. 
measuring  equities,  1015. 
controlling  principle,  1016. 

equities  between  mortgages  and  conveyances,  1017. 

undivided  interests,  1018. 

direction  in  judgment  as  to  order  of  sale,  1019. 

adjusting  equities  after  sale,  1020. 

method  of  sale  cannot  control  equities,  1021. 
setting  aside  sale,  1022. 

proper  remedy  is  by  motion,  1022. 

when  action  is  permissible,  1022. 

effect  of  setting  aside  sale,  1023. 
of  order  denying  a  resale,  1024. 

who  may  apply  for  resale,  1025. 

notice  of  application,  1026. 

should  be  made  promptly,  1027. 

rule  when  plaintiff  is  purchaser,  1028. 

inadequacy  of  price  as  ground  for,  1029. 
as  evidence  of  irregularity,  1030. 

irregularity  in  conducting  sale,  1031. 

improper  sale  in  one  parcel,  1032. 

irregular  adjournments,  1033. 

fraud  as  ground  for,  1034. 

oppressive  and  fraudulent  conduct,  1035. 

discretionary  power  of  court,  1036. 

excusable  mistake  as  ground  for,  1037,  1038. 

diligence  required  of  defendant,  1039. 

for  benefit  of  infants,  1040. 

where  resale  will  be  denied,  1041. 

terms  imposed,  1042. 

appeal  from  order,  1043. 
who  may  purchase,  1044-1048. 
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SALE  IN  FOEECLOSUEE  —  continued. 

contract  of  purchaser  and  enforcing  its  performance,  1050, 

what  kind  of  title  purchaser  must  take,  1053. 

when  purchaser  will  be  excused,  1064. 

contracts  of  mortgagor  before  foreclosure,  1080. 

obtaining  possession  by  purchaser,  1088. 

See  Purchaser  in  Eoeeclosure. 
SATISFACTION,  acknowledged  by  one  of  several  mortgagees,  3Y1. 

acknowledged  by  one  of  two  or  more  executors,  3Y2. 

may  be  acknowledged  by  a  receiver,  373. 

on  record  may  be  set  aside,  459. 
SAVINGS  BANKS,  mortgages  by,  136. 
SAVINGS  AND  LOAN  ASSOCIATIONS,  137. 
SEAL,  on  mortgage  of  real  property,  88. 

presumptive  evidence  of  consideration,  88  n. 

not  required  in  assignment  of  mortgage,  320. 

corporate,  a  presumption  of  authority,  126. 

omission  of,  in  recording,  493. 
SEAECHES  OF  TITLE,  unofficial,  974. 

SEPAEATE  ESTATE,  power  of  married  woman  to  mortgage,  630. 
SEEVIOES,  compensation  of  mortgagee  in  possession  for,  276. 
SEEVICE  OF  SUMMONS  in  foreclosure  actions,  821. 

unknown  defendants,  822. 

on  married  women,  823. 

on  infants,  824. 
SETTING  ASIDE  SALE,  1022. 

See  Sale  in  Foreclosure. 

in  foreclosure  by  advertisement,  1195. 

See  Foreclosure  by  Advertisement. 
SHEEIFF'S  SALE,  purchase  at,  takes  title  subject  to  infirmities  of 

lien,  503. 
SICKNESS  OF  MOETGAGOE,  ground  for  granting  a  resale,  1030. 
SIMULTANEOUS  MOETGAGES,  recording  acts  do  not  apply  to,  485. 
SOCIETIES  AND  CLUBS,  mortgages  by,  131. 
SPECIFIC  PEEFOEMANCE,  when  not  enforceable,  52. 
SPECIAL  GUAEDIAN  as  plaintiff  in  action  to  forclose,  719. 
SPECIAL  PEOCEEDINGS  to  discharge  mortgages  of  record,  452-454. 
STOCKHOLDEES,  assent  of,  to  mortgage  corporation  property,  115, 
122. 

form  of  assent,  120. 

who  must  sign,  121. 

when  made  and  filed,  122. 

who  may  take  advantage  of  lack  of  assent  of,  124. 
STATUTE  OF  LIMITATIONS.    See  Limitation.     , 
STAY  of  foreclosure  proceedings,  890. 

on  appeal  from  judgment,  891. 

no  stay  except  on  two  days'  notice,  891. 
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STAY  —  continued. 

appellant  may  elect  between  remedies,  891. 

substituting  receiver  for  undertaking,  892. 
on  paying  amount  due,  1002. 
pending  appeal  to  court  of  appeals,  914. 
by  payment  of  due  installment,  243. 
STREETS,  dedication  to  public  use  does  not  divest  claim  of  mort- 
gagor, 1011. 
STRICT  EORECLOSURE,  common  remedy  in  England,  1133. 
regarded  as  a  severe  remedy,  1134. 
rarely  allowed  in  this  State,  1135. 
lands  outside  the  State,  1136. 
against  infants,  1137. 

to  remedy  defective  foreclosure,  1138,  1203. 
parties  to  action,  1139. 
judgment  of,  1140. 
SUBROGATION  to  lien  of  veiidor  for  purchase  money,  60. 
of  mortgagee  from  infant  paying  valid  liens,  146. 

from  insane  persons,  146. 
of  owner  of  fund  secondarily  liable,  295. 
right  of  surety  barred  by  limitation,  434. 

general  principles  on  which  allowed,  468. 

volunteer  not  protected  by,  469. 

who  a  surety  for  purposes  of,  400,  471. 

junior  incumbrancer  protected  by,  472. 

lender  of  mofiey  used  in  paying  prior  lien,  473. 

usurer  not  protected  by,  474. 

awarded  to  compel  contribution,  475. 

to  remedy  mistake,  476. 

to  prevent  inequitable  claim  for  dower,  477. 

of  surety  to  security  of  co-mortgagee,  473. 

of  creditor  to  securities  held  by  surety,  479. 

pleadings  to  assert  right  of,  480. 

of  insurer  to  rights  of  mortgagee,  577-579. 
See  Insurance. 
of  grantee  under  conveyance  free  of  mortgage,  593. 
person  entitled  to,  may  foreclose  without  assignment,  759. 
analogous  to  right  of  redemption,  693. 
of  part  owner  redeeming  entire  estate,  700. 

contribution  among  part  owners,  701. 
assignment  compelled  to  aid  right  of,  702-703. 
distinguished  from  redemption,  704. 
agreement  for  with  insurer,  571. 
pleading  to  assert  right  of,  480. 
SUMMARY  PROCEEDINGS   to   obtain  possession  after  foreclosure 
sale,  1095. 
after  foreclosure  by  advertisement,  1217. 
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SUMMAEY  PEOCEEDINGS  —  continued. 

what  may  be  litigated  in,  1218. 
SUMMONS,  service  of  in  foreclosure  actions,  821. 
unknown  defendants,  822. 
on  married  women,  823. 
on  infants,  824. 
SUPEEME  COUET,  distribution  of  surplus  by,  1214. 

jurisdiction  of,  over  lands  of  insane  persons,  153. 
SUEETY,  effect  of  extension  on  rights  of,  225,  226. 

land  of  one  person  mortgaged  for  debt  of  another,  227. 
extension  to  grantee  of  mortgagor,  228. 
extension  reserving  rights  of,  229. 
consideration  for  extension,  230. 
usurious  consideration,  231. 
notice  to  collector  of  rights  of  surety,  232. 
refusal  of  creditor  to  collect  debt  discharges,  221. 
request  by  surety,  235. 
discharge  to  extent  of  injury,  236. 
no  one  not  a  surety  relieved,  237. 
discharge  of,  by  extension  of  time  of  payment  of  mortgage  debt,  418. 
discharged  by  collusion  between  debtor  and  creditor,  238. 
not  discharged  by  extension  of  time  of  payment  as  to  unmatured  in- 
stallment, 223  n. 
guarantor  of  collection  released  by  neglect,  239. 
rights  of  owner  of  estate  secondarily  liable,  289. 

See  Peimary  Fund. 
land  of  one  person  mortgaged  for  debt  of  another,  293. 
right  of  to  subrogation,  468. 

See  Subrogation. 
who  is,  for  purposes  of  subrogation,  470. 
subrogated  to  security  given  to  co-security,  478. 
qualified  rights  of  mortgagor  as,  after  conveyance,  606. 

See  Assuming  Mortgage. 
rights  of  married  woman  as,  634,  638. 
cannot  defend  because  of  usury  in  the  original  contract,  667,  677, 

680. 
may  pay  mortgage  and  be  subrogated,  693. 

■  this  right  analogous  to  right  to  redeem,  693. 
paying  debt,  may  foreclose  in  his  own  name,  759. 
other  remedies  of,  760. 

defense  to  mortgage  given  to  indemnify,  900. 
SUEPLUS  MONEY,  receipt  of,  in  foreclosure  by  advertisement,  1198. 
SURPLUS  PEOCEEDINGS,  costs  in,  975. 
who  chargeable  with,  975. 
widow  not  chargeable  with,  975. 
to  distribute  surplus  after  foreclosure  by  action,  1096, 
prior  to  revised  statutes,  1096. 
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SURPLUS   PEOOEEDINGS  —  continued.. 
under  code  of  civil  procedure,  1097. 
rules  of  court,  1098. 
object  of  the  rules,  1099. 
distribution  of  surplus  by  surrogate,  1100. 
nature  of  proceeding  after  foreclosure  by  action,  1101. 
controversy  as  to  jurisdiction  of  referee,  1102-1106. 
jurisdiction  of  referee  as  settled,  1107,  1108. 
what  may  be  litigated,  1109. 
who  are  entitled  to  surplus,  1110. 

persons  having  rights  in  the  equity  of  redemption,  1110. 
prior  liens  bound  by  judgment,  1111. 
questions  of  priority,  1112. 
adjusting  equities,  1113. 
a  lessee  whose  lease  is  destroyed,  1114. 
dower  in  surplus,  1115. 
judgment  liens,  1116. 

claims  as  against  deceased  mortgagor,  1117. 
reclaiming  money  erroneously  paid,  1118. 
are  surplus  moneys  real  or  personal  property,  1119. 
circumstances  which  control,  1119. 
estate  of  deceased  owner,  1120. 
real  estate  of  an  infant,  1121. 

of  an  incompetent  person,  1121. 
practice  in,  1122. 

who  may  apply  for  surplus,  1122. 
notice  of  application  for  reference,  1124. 
referee  should  be  sworn,  1125. 
certificate  and  proofs  to  be  produced,  1126. 
testimony  must  be  signed  and  filed,  1127. 
duty  of  referee,  1128. 
rights  of  claimant,  1129. 
report  of  the  referee,  1130. 

exceptions  to,  1130. 
confirming  report,  1131. 
amount  of  costs,  1132. 
after  foreclosure  by  advertisement,  1213. 
distribution  by  supreme  court,  1214. 
distribution  by  surrogate,  1215. 
SIJKPEISE,  as  ground  for  resale,  1039. 

SUEEENDEE  OP  PEEMISES,  mortgagee  need  not  accept,  740. 
SUEEOGATE,  proceedings  to  mortgage  land  of  deceased  persons,  155. 

distribution  of  surplus  by,  1215,  1100. 
SUEVEY  OE  PEOPEETY,  845. 
TACKING,  English  doctrine,  314. 

■inconsistent  with  our  recording  acts,  314. 
TAX  COLLECTOE'S  BOND,  lien  of,  310. 
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TAX  SALE,  lien  of  mortgagee  not  affected  by,  541. 

redemption  by  mortgagee  from,  542. 

purchase  by  mortgagee  in  possession  at,  28. 

purchase  by  mortgagee  at,  28,  281,  708. 
TAX  TITLE,  purchase  of  by  mortgagee,  28. 

adverse,  as  defense  to  foreclosure  of  purchase  money  mortgage,  914. 
TAXES,  failure  to  pay,  when  a  breach  of  condition,  251. 

rights  acquired  by  payment  of,  by  junior  lienor,  29. 

should  be  paid  by  mortgagee  in  possession,  281. 

paid  by  mortgagee,  lien  for,  279. 

paid  by  mortgagee  added  to  mortgage  debt,  708. 

included  in  amount  due  on  mortgage,  857. 

payment  of,  by  receiver,  954. 

must  be  paid  out  of  proceeds  of  sale,  989. 

terms  of  sale  cannot  qualify  judgment  as  to,  990. 

proper  provision  in  terms  of  sale  as  to,  991. 

purchaser  at  first  sale,  liable  for,  1051. 
See  Eecording  Tax. 
TAXATIOlSr  of  costs  in  foreclosure  by  advertisement,  1212. 

of  costs  in  unoiBcial  searches  of  title,  974. 
TEMPOEAET   ADMINISTEATOE   cannot   be   authorized  to   mort- 
gage, 154  n. 
TENDEE  of  interest  to  bondholders,  when  sufficient  to  arrest  action, 

246  n. 
TENANT,  necessary  party  to  foreclosure,  777. 

liable  for  rent  accruing  subsequent  to  appointment  of  receiver,  951. 

authorized  to  attorn  to  mortgagee,  1082. 

effect  of  foreclosure  sale  upon  rights  of,  1082. 

removal  of,-  by  order  for  possession,  1092. 

cut  off  by  foreclosure  rights  in  surplus,  1114. 
TENANT  BY  ENTIEETY,  mortgage  by  one,  1070. 
TENANT  FOE  LIFE,  mortgage  executed  by,  83. 

payment  of  interest  by,  will  keep  mortgage  alive,  437. 
TENANT  IN  COMMON  cannot  redeem  part  of  mortgaged  premises, 
697. 

of  partnership  real  estate,  106,  107. 

mortgage  by  one  partner  of  his  interest,  107. 

when  equitably  entitled  to  a  discharge,  411. 
TENDEE  of  deed  before  foreclosure  of  vendor's  lien,  76. 

of  payment  to  be  made,  380. 

discharge  of  mortgage  lien  by,  420,  421. 

effect  of,  422. 

when  must  be  kept  good,  423. 

what  is  sufficient,  424. 

to  whom  may  be  made,  425. 

must  be  accepted  unconditionally,  426. 

mortgage  given  for  support,  427. 
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TENDER  —  continued. 

must  be  clearly  proved,  429. 
■who  may  discharge  mortgage  by,  430-432. 
junior  lienor  may  not  discharge  by,  433. 
after  action  is  brought  and  before  judgment,  969. 
TEEMS  OF  SALE,  cannot  qualify  judgment  as  to,  990. 
proper  provision  in  as  to  payment  of  taxes,  991. 
■where  title  is  incumbered  by  prior  rights  or  liens,  992. 
purchaser  misled  by,  is  excused,  1064. 
imposed  in  ordering  a  resale,  1042. 
TESTIMONY  as  to  lien  on  surplus  moneys  must  be  signed  and  ffled, 

1127. 
TIMBER,  when  realty,  175. 
TIME  for  payment  of  mortgage  debt,  216-253. 
extension  of,  by  parol,  216. 

effect  of  extension,  217. 

consideration  for  extension,  218. 

extension  must  bind  both  debtor  and  creditor,  219. 

extension  of  rene^wal  notes,  220. 
changes  in  renewal  notes,  220. 

extension  does  not  impair  lien,  224. 
will  discharge  surety,  225,  226. 

land  of  one  person  securing  debt  of  another,  227. 

mortgagor  released  by  extension  to  grantee,  228. 

extension  reserving  rights  of  surety,  229. 
to  discharge  surety  must  be  for  consideration,  230. 

usurious  consideration,  231. 
notice  to  mortgagee  of  rights  of  surety,  220. 
discharge  of  mortgage  debt  by  extension  of,  418. 
for  redemption,  fixing,  731. 

extending,  732. 
of  sale  contained  in  notice  of  foreclosure  by  advertisement,  1182. 
TITLE,  defect  of,  in  mortgagee  as  defense  to  foreclosure,  914. 
of  mortgagee,  866  n. 

defect  of,  in  purchase  money  mortgagee,  914,  915. 
not  affected  by  error  in  judgment,  1073. 
of  mortgagor  cannot  be  tried,  749. 
adverse  to  title  of  mortgagor  cannot  be  tried,  750. 
taxing  cost  of  unofficial  searches  of,  974. 
incumbered  by  prior  liens,  terms  of  sale,  992. 
what  kind  of,  purchaser  at  foreclosure  must  take,  1063. 
right  to  possession,  1053. 
interests  not  bound  by  judgment,  1054. 
failure  of  title  to  part,  1055. 
record  title,  1056. 
marketable  title,  1057-1058. 
defects  do  not  excuse,  1060. 
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TITLE  —  continued. 

irregularities  prior  to  judgment,  1061. 
by  adverse  possession,  1062. 
no  allowance  made  for  defects,  1063. 
delay  of  purchaser  to  complete,  1066. 
nature  of  title  at  foreclosure,  1069. 
title  of  mortgagor,  1070. 
only  what  was  offered  for  sale,  1071. 
mistake  in  description,  1072. 
not  effected  by  error  in  judgment,  1073. 
defendants  claiming  adversely,  1074. 
waiver  of  rights  by  prior  lienor,  1075. 
when  title  vests,  107<). 

confirmation  of  report  of  gale,  1077. 
of  purchaser  at  foreclosure  sale  by  advertisement,  1199. 
TITLE  DEED,  mortgage  by  deposit  of,  42. 

English  doctrine,  42. 
TEADE  FIXTURES  when  property  of  lessee,  186. 
TEANSEEE  OF  NEGOTIABLE  NOTE  secured  by  mortgage,  332. 
TEANSFEE  TAX,  when  mortgages  subject  to,  540  n. 
TEEES  in  the  nursery,  whether  part  of  realty,  176. 
TEIAL,  examination  of  plaintiff  before,  843. 
THIED  PAETIES,  when  may  enforce  vendor's  lien,  60. 

equitable  mortgage  executed  to,  superior  to  vendor's  implied  lien, 

68. 
claiming  rights  in  mortgage,  equities  of,  340. 
purchase  of  equity  of  redemption  by,  361. 
release  given  in  violation  of  equitable  rights  of,  411. 
when  entitled  to  subrogation,  469. 

action  to  redeem,  737. 
verbal  promise  of,  to  pay  for  adjournment  of  foreclosure  sale  void, 
guaranteeing  payment  of  bond,  737. 

993.  '  ' 

TEOVEE,  when  maintainable  by  mortgagee  before  foreclosure,  200  n. 
TEUST  DEEDS,  treated  as  mortgages,  17. 
TEUST  COMPANIES,  power  to  mortgage,  135. 
TEUSTEES,  power  of,  to  mortgage,  84^87. 

in  foreclosure  of  mortgage  by  a  cestui  qui  trust,  78. 

all  must  join  in  assignment  of  mortgage,  321. 

may  not  assign  mortgages  to  themselves,  321. 

how  to  be  described  in  mortgage,  761. 

when  necessary  defendants  in  foreclosure,  778. 

mortgage  executed  to,  may  be  foreclosed  by  administrators,  761. 

right  of,  to  foreclose,  762. 

under  deed  of  trust,  insurable  interest  of,  544  n. 

refusing,  bondholders  are  proper  plaintiffs,  763. 

when  necessary  defendants  to  foreclosure,  770,  778. 

purchase  by,  at  foreclosure,  1046. 
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TJNAUTHOEIZED  DISCHAEGE,  actions  to  discharge  for,  462. 
UNDIVIDED  INTEREST,  mortgage  on,  after  partition,  163. 
UNITED  STATES,  appearance  of  in  foreclosure  suits,  826  n. 
UNITED  STATES  DEPOSIT  EUND.    See  Loan  Commissioners. 
■UNKNOWN  DEFENDANTS,  service  of  summons  on,  in  foreclosure 

action,  821. 
UNKNOWN  OWNERS,  made  defendants  in  action  to  foreclose,  Y82. 
UNRECORDED  ASSIGNMENT,  priority  of  deed  of  conveyance  over, 

328. 
UNRECORDED  INSTRUMENTS,  junior  titles  and  liens  under,  811. 
UNRECORDED  MORTGAGE,  priority  of  judgment  over,  303-307,  309. 
priority  of,  over  judgment,  503. 
priority  of  to  subsequent  assignment,  '508. 
holder  of,  when  proper  defendant  to  action  to  foreclose,  784. 
UNSECURED  CREDITORS  OF  RAILROAD  as  defendants  in  fore- 
closure, 793  n. 
USES  AND  TRUSTS,  statute  of,  149  n. 
USURY,  usurer  not  protected  by  subrogation,  474. 
no  cover  permitted,  649. 
parol  contract  for,  may  vitiate  writing,  649. 
mistake  does  not  constitute,  650. 
compensation  for  services  not,  652. 
extortion  not,  653. 
agreement  must  be  made  by  borrower,  654. 

and  not  by  a  stranger  to  loan,  654. 
sale  of  mortgage  at  a  discount,  655. 
as  cover  for  usury,  656. 
payment  of  discount  by  mortgagor,  657. 
evidence  of,  657. 
bonus  exacted  by  agent  for  himself,  658. 
for  his  principal,  659. 
knowledge  of  principal,  659. 
pxirging  contract  of,  660. 
controlled  by  place  of  contract,  661. 
substituted  securities,  662. 
new  security  for  usurious  debt,  663. 
who  may  assert  a  defense,  664. 
grantee  of  borrower,  664. 
or  his  lien,  664. 
or  subsequent  lienor,  664,  893. 
assignee  for  benefit  of  creditors,  664. 
right  to  defense  cannot  be  transferred,  665. 
estoppel  of  assignee  to  allege,  666. 
surety  cannot  allege,  667,  677,  680. 
previous  adjudication  as  to,  668. 
conveyance  expressly  subject  to,  669,  933. 
reason  of  the  rule,  670. 
plaintiff  must  plead  conveyance,  671. 
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USURY  — •  continued. 

mortgagor  may  not  permit  defense  after  conveyance,  672. 
except  to  extent  of  personal  liability,  672. 

mortgagor  may  defend  after  conveyance,  673. 
as  a  defense  reserved  in  deed,  675. 
judgment  when  only  lienor  defends,  674. 
mortgagor  may  convey  and  permit  defense,  675. 
assignment  to  creditors,  664,  676. 

where  assignee  is  directed  to  pay  debt,  666. 
as  defense  to  guarantor  of  usurious  debt,  667,  677. 

where  he  sold  the  mortgage  at  a  discount,  678. 
usurer  not  protected  by  the  statute,  679. 

to  permit  him  to  escape  from  contract,  679. 
defense  of,  by  corporations,  680. 
pleading,  681. 
affirmative  relief  against  usurious  mortgage,  682. 

"  borrower  "  need  not  repay  money  loaned,  682. 

any  other  equitable  duty  may  be  required,  683. 

no  one  but  a  "  borrower  "  protected  by  rule,  684. 

who  is  a  "  borrower,"  684. 
validity  of  extension  for  usurious  consideration,  685. 

bonus  paid  may  be  credited,  685. 

surety  relieved  by  such  extension,  685. 

effect  upon  original  obligation,  688. 
sale  under  power  in  usurious  mortgage,  686. 
effect  of  upon  prior  valid  obligations,  687. 
in  one  contract  not  applied  on  another,  689. 
VENDEE,  lien  of,  for  money  paid,  65. 

when  payments  made  to  committee  of  lunatic,  152  n. 
in  possession  when  a  necessary  defendant  to  foreclosure,  773. 
chargeable  with  notice  of  terms,  581. 
VENDOR'S  LIEN,  nature  of,  53. 
when  it  exists,  53. 
debt  barred  by  limitation,  54. 
lasts  until  debt  is  paid,  55. 
improvements  by  purchaser  subject  to  lien,  56. 
when  a  third  person  advances  money,  53  n. 
not  affected  by  disability  of  vendee,  57. 
should  be  paid  out  of  vendee's  personality,  57. 

and  not  by  heir  or  devisee,  57. 
assignment  of,  58. 

where  lien  is  expressly  reserved,  59. 
when  enforceable  by  third  person,  60. 

who  are  deemed  subrogated,  60. 
what  amounts  to  waiver  of,  61. 

renewal  notes  or  obligations,  61. 
effect  on  of  taking  bond  or  note,  62. 

or  obtaining  judgment,  62. 
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VENDOE'S  UE'N  —  continued. 

waived  by  taking  other  security,  62,  63. 
or  accepting  substitute,  63. 
unless  intent  is  to  preserve  it,  64.    / 
priority  as  against  subsequent  claims, 

conveyance  to  a  iona  fide  purchaser,  68. 
vphat  is  notice  of,  69. 
vendor  in  possession,  YO. 
priority  of  judgment,  71. 
remedies  of  vendor,  72. 
parties  in  action,  73. 
defenses,  74. 
retaining  possession,  75. 
tender  of  deed  before  action,  76. 
VENUE  of  suits  to  foreclose  mortgage,  820. 
VIVUM  VADIUM,  4. 

VOID  AND  VOIDABLE  MOETGAGES,  mortgages  altered  after  ex- 
ecution, 90. 
if  delivery  depends  on  condition  precedent  to  be  performed  after 

death  of  mortgagor,  93. 
when,  by  limited  partnerships,  116. 

assignment  of  mortgage  by  administrator  to  third  person,  321. 
by  infant,  unless  ratified,  144,  909. 
void  for  usury,  661. 

See  Usury. 
given  for  illegal  consideration,  899. 
executed  by  a  lunatic,  914. 
VOLUNTEERS  not  entitled  to  subrogation,  469. 

who  are  volunteers,  469. 
WAIVER  of  vendor's  lien,  61-64. 

of  default  in  payment  of  interest,  250. 
of  condition  in  policy  of  insurance,  557. 
of  rights  by  prior  lienor,  1075. 
WAREANTT  of  title  contained  in  mortgage,  27. 
WASTE  may  be  restrained  by  injunction,  189,  193-199. 
action  for  damages  caused  by,  200-203. 
intent  to  injure  security,  201. 
measure  of  damages,  202. 
WELSH  mortgage,  5. 
WIDOW,  power  of,  to  mortgage,  82. 
value  of  dower  of,  639. 

entitled  to  dower  in  entire  mortgaged  estate,  641. 
not  chargeable  with  costs  in  foreclosure,  975. 
referee  may  execute  deed  against,  within  twenty  years,  988. 
WIFE  OF  MOETAGOE,  entitled  to  notice  of  foreclosure  by  adver- 
tisement, 1173. 
WEIT  OF  ASSISTANCE,  when  granted,  1090. 
8ee  Order  of  Possession. 


